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ACCOUNTS 

(See  also  Funds) 
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I.  Distribution  of  Receipts 1 

II.  Fees  and  Commissions 1 

III.  Payments 1 

IV.  Refunds 2 

I.  DISTRIBUTION  OF  RECEIPTS 

Contracts  and  free  use  permits  issued 
pursuant  to  the  Materials  Act  of  July  31, 
1947,  as  amended  (30  U.S.C.  sees.  601-604) , 
create  a  property  right  in  the  United  States 
which  cannot  be  disposed  of  without  legis- 
lative authority.  The  United  States  would 
therefore  retain  all  rights  in  and  full  con- 
trol over  existing  contracts  and  permits, 
in  accordance  with  their  terms  and  condi- 
tions, after  the  lands  subject  to  such  con- 
tracts or  permits  were  selected  by  or 
patented  to  the  State  of  Alaska  and,  ac- 
cordingly, distribution  of  moneys  received 
from  contracts,  affected  by  selection  or 
patent,  should  continue  to  be  made  pur- 
suant to  the  terms  and  provisions  of  the 
Materials  Act  as  set  forth  in  30  U.S.C. 
sec.  603. 

Alaska  State  Selections  of  Lands  Subject 
to  Existing  Contracts  or  Permits  Issued 
Pursuant  to  the  Materials  Act  of  July  31, 
1947  as  Amended  (30  U.S.C.  Sees.  601- 
604),  M-36582  (July  22,  1960) 

II.  FEES  AND  COMMISSIONS 

The  fee  required  by  Revised  Statutes, 
section  2238,  is  inapplicable  to  a  iselection 
of  public  lands  by  the  Territory  of  Alaska 
under  the  authority  of  the  Alaska  Mental 
Health  Enabling  Act.  Nothing  in  this 
opinion  should  be  construed  as  determin- 
ing the  applicability  of  section  2238  to 
selections  under  any  law  other  than  the 
Alaska  Mental  Health  Enabling  Act. 


Proposed  Regulations  Under  the  Alaska 
Mental  Health  Enabling  Act,  M-36371 
(Oct.  30,  1956)  63  I.D.  350 

III.  PAYMENTS 

Proceeds  from  leases  for  school  sections 
reserved  by  the  act  of  Mar.  4,  1915  (48 
U.S.C.  <se!c.  353),  issued  under  the  act  of 
June  14,  1926,  as  amended  (43  U.S.C.  sec. 
869),  should  be  deposited  in  the  United 
States  Treasury  for  payment  annually  to 
the  Territory  of  Alaska. 
School  Sections  Reserved  by  the  Act  of 
Mar.  4,  1915  (38  Stat.  1214;  48  U.S.C. 
sec.  353),  For  the  Territory  of  Alaska, 
M-36243  (Feb.  8,  1955)  62  I.D.  22 

Where  the  owner  of  contiguous  land  sub- 
mits a  timely  preference-right  claim  for 
lands  offered  at  public  sale  on  the  last  day 
of  the  preference-right  period  and  tenders 
his  personal  check  which  is  later  dis- 
honored, the  preference-right  claim  should 
be  rejected. 

John  W.  Roundy  et  al.,  A-27127  (Mar.  28, 
1955)  62  I.D.  116 

Where  a  Departmental  regulation  re- 
quires that  the  filing  fee  due  in  connection 
with  a  request  for  a  5-year  extension  of 
an  oil  and  gas  lease  be  paid  before  a  cer- 
tain date,  a  check  for  the  filing  fee  (and 
rental)  filed  before,  but  erroneously  dis- 
honored by  the  drawee  bank  after,  the 
pertinent  date  will  be  held  to  have  been 
paid  within  the  prescribed  time. 
Duncan  Miller,  A-28657   (Mar.  29,  1963) 

70  I.D.  113 

Where  a  Departmental  regulation  re- 
quires that  advance  rental  be  submitted 
with  an  offer  to  lease  for  oil  and  gas,  a 
check  for  the  required  rental  submitted 
with  the  offer  which  is  erroneously  dis- 
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honored  by  the  drawee  bank  will  be  held  to 

have  been  properly  filed. 

Duncan  Miller,  A-29278    (May  13,  1963) 

IV.  REFUNDS 

The  Department  has  no  authority  to  re- 
fund the  purchase  price  paid  for  land  sold 
under  the  Alaska  Public  Sale  Act  where 
the  purchaser  fails  to  submit  proof  of  the 
use  of  the  land  and  an  application  for 
patent  within  the  3-year  period  prescribed 
by  the  statute. 

Matanuska    Valley    Lines,    Inc.     et    al, 
A-27197  (June  23,  1955)  62  I.D.  243 

There  is  no  authority  of  law  for  refund- 
ing excess  rentals  paid  for  a  right-of-way 
granted  under  section  5(c)  of  the  act 
[Outer  Continental  Shelf  Lands  Act] 
where  the  excess  has  been  turned  into  the 
Treasury.  Relief  may  be  afforded  by 
crediting  the  excess  on  future  rentals  as 
they  become  due. 

Refund,  Right-of-way,  M-36425   (Mar.  4, 
1957) 

An  opinion  by  the  Comptroller  General 
that  there  is  no  authority  for  a  repayment 
of  the  rentals  paid  on  an  oil  and  gas  lease 
for  land  for  which  a  mineral  entry  is  later 
allowed  and  for  which  a  patent  is  issued 
is  binding  upon  the  Secretary  of  the 
Interior. 

L.  N.  Hagood  et  al.,   A-27657,   A-27667, 
A-27681  ( Sept.  29, 1958)  65  I.D.  405 

Repayment  of  rentals  paid  on  an  oil  and 
gas  lease  will  not  be  made  where  a  mineral 
patent  is  issued  for  lands  embraced  by  the 
lease  for  the  period  prior  to  the  issuance 
of  the  patent. 

Duncan   Miller,    Union    Oil    Company    of 
California,  A-27727  (Dec.  9,  1958) 

The  authority  of  the  Secretary  to  cancel 
an  oil  and  gas  lease  is  independent  of  the 
right  of  the  lessee  to  a  refund  and  the 
Secretary  need  not  determine  prior  to  or 
simultaneously  with  cancellation  whether 
the  lessee  is  entitled  to  a  refund  of  moneys 
paid  to  the  United  States  in  connection 
with  the  lease. 

A  decision  that  a  lease  is  to  be  canceled, 
standing  by  itself,  is  not  a  determination 
one  way  or  the  other  that  repayment  of 
moneys  paid  in  connection  with  the  can- 
celed lease  is  or  is  not  to  be  made. 


The  Secretary  of  the  Interior  need  not 
return  moneys  paid  in  connection  with  an 
oil  and  gas  lease  as  a  condition  to  cancel- 
lation of  the  lease. 

Max  Barash,  The  Texas  Company,  A-27239 
(Supp.  II)   (Mar.  18,  1959)         66  I.D.  114 

Where  the  public  sale  of  an  isolated  tract 
is  consummated  and  title  divested  from  the 
government  by  issuance  of  a  patent,  the 
presence  of  trespassers  or  encroachers  on 
the  land,  either  preceding  or  during  the 
sale,  affords  no  legal  basis  for  the  govern- 
ment to  refund  the  purchase  price  for  the 
land  or  to  put  the  purchaser  in  possession 
of  the  land. 
Max  I.  Herschberg,  A-28527  (Jan.  4,  1961) 

If  there  are  applicable  funds  available, 
refund  may  be  made  of  oil  and  gas  lease 
rentals  paid  in  excess  of  that  required 
under  the  lease  and  applicable  statutes  and 
regulations. 

Richfield  Oil  Corporation,  Shell  Oil  Com- 
pany, A-30154,  A-30223  (July  30, 1964) 

71  I.D.  294 

ACCRETION 

It  is  proper  to  reject  an  oil  and  gas  lease 
offer  for  accreted  lands  formed  between 
the  date  of  survey  of  the  adjoining  lot  and 
the  date  of  entry  thereof  where  the  United 
States  patented  the  adjoining  lot  without 
an  oil  and  gas  reservation,  the  United 
States  has  filed  a  declaration  of  taking  for 
the  accreted  area,  and  the  United  States 
has  not  appealed  from  a  holding  by  the 
United  States  district  court  that  title  to 
such  accretions,  though  substantial  in 
amount,  passed  with  the  patent. 
Edwin  J.  Keyser,  A-27471  (May  20,  1957) 

Title  to  accretion  to  land  riparian  to  the 
navigable  waters  of  a  State  is  governed  by 
the  laws  of  the  State. 

Ray  ford     W.     Winters    et    al,    A-28125 
(Jan.  15,  1960) 

The  rights  acquired  by  the  United  States 
in  the  public  domain  are  determined  by  the 
common  law.  Under  the  common  law,  as 
interpreted  and  applied  by  the  Supreme 
Court,  the  United  States,  wherever  it  is  a 
littoral  or  riparian  proprietor  of  public 
domain,  has  a  vested  right  to  future  accre- 
tions and  relictions.  Because  of  the  nature 
of  the  Federal  system,  and  by  virtue  of  an 
express  provision  of  the  Constitution,  no 
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State  can,  by  legislation  or  otherwise,  de- 
prive  the   United    States   of   its   right   to 
relictions  or  accretions. 
State  of  Utah,  A-29043  (Feb.  18,  1963) 

70  I.D.  27 

When  a  river  shifts  position  gradually  so 
as  to  submerge  land  on  one  shore  and  later 
accretions  form  on  the  opposite  shore  cover- 
ing the  spot  formerly  on  the  other  side  of 
the  stream,  the  river  remains  the  boundary 
and  the  owner  of  the  shore  to  which  the 
accretion  attaches  gains  title  to  the  land 
formerly  belonging  to  the  opposite  owner. 
Henry  E.  Schemmel,  Harold  Eugene  Feese, 
A-29906  (Feb.  20,  1964) 

ADDITIONAL  HOMESTEADS 

An  application  for  an  additional  home- 
stead on  a  tract  of  Oregon  and  California 
revested  grant  land  which  is  currently  sup- 
porting timber  valued  at  over  $11,000  and 
is  of  mountainous  topography,  was  proper- 
ly rejected,  since  the  tract  appears  more 
suitable  for  growing  timber  than  for  agri- 
cultural use. 
William  8.  Maple,  A-27120  (May  17,  1955) 

Land  which  has  been  classified  as  suit- 
able for  recreational  purposes  under  the 
Small  Tract  Act,  as  amended,  is  segregated 
from  appropriation  and  therefore  unavail- 
able for  additional  homestead  application. 
Francis  E.  Mullen,  A-28612  (July  14, 1961) 

Where  a  special  private  act  renders  moot 
the  issue  on  an  appeal  from  the  rejection 
of  an  additional  homestead  application  in 
Alaska,  the  appeal  will  be  dismissed,  the 
Bureau  of  Land  Management  decisions  va- 
cated, and  the  case  remanded  for  further 
consideration  and  action  in  accordance 
with  the  provisions  of  the  special  act  and 
the  homestead  laws. 
Leo  F.  Reeves,  A-27919  (June  25,  1963) 

The  requirements  as  to  cultivation  of  an 
additional  homestead  entry  may  be  reduced 
if  the  entryman  meets  with  some  misfor- 
tune which  renders  him  reasonably  unable 
to  cultivate  the  prescribed  area  in  the  brief 
time  available  for  such  cultivation. 
Sterling  E.  Whaley,  A-29171  (July  18, 
1963) 

A  second  application  for  an  additional 
homestead  entry  is  properly  rejected  where 
the  applicant  previously  filed  a  location 


notice  of  settlement  and  failed  to  perfect 

title  to  the  land  because  of  noncompliance 

with   requirements  which  were  called  to 

his  attention. 

Lawrence   M.    Lewis,   A-29702    (Dec.    10, 

1963) 

An  application  for  additional  homestead 
entry  on  public  land  that  is  withdrawn 
from  settlement  or  entry  is  properly 
rejected. 

An  applicant  for  homestead  entry  who 
requests  a  survey  of  the  land  on  which  he 
has  staked  his  claim  and  made  his  settle- 
ment and  who  subsequently  files  an  appli- 
cation to  enter  and  submits  final  proof 
on  the  surveyed  land,  which  comprises  only 
a  portion  of  the  staked  claim,  and  receives 
a  patent  thereto,  must  be  deemed  to  have 
waived  or  abandoned  any  rights  to  the 
remainder  of  the  claim  and  both  his  notice 
of  location  of  settlement  filed  four  years 
later  and  his  application  for  additional 
homestead  entry  filed  12  years  later  cov- 
ering the  remainder  of  the  claim  are  prop- 
erly rejected. 
Lafe  L.  Hufman,  A-29985  (Mar.  6,  1964) 

Where  a  homestead  entry  is  canceled  as 
a  consequence  of  a  private  contest  and 
the  contestant  is  notified  of  his  preference 
right  to  make  an  entry,  but  cancellation  of 
the  entry  is  noted  only  in  the  serial  regis- 
ter and  not  on  the  official  status  plat  and 
in  the  historical  index,  an  application  to 
enter  the  land,  whether  filed  by  the  contes- 
tant or  another,  is  premature  and  must  be 
rejected;  however,  the  contestant  is  en- 
titled to  notice  after  the  cancellation  is 
properly  noted  and  an  opportunity  to  file 
an  application  for  entry  within  30  days 
thereafter. 
Carl  R.  Hawkins,  A-29773  (Mar.  24,  1964) 

ADMINISTRATIVE  PRACTICE 

Although  an  extension  of  an  oil  and  gas 
lease  is  unauthorized  and  is  subject  to  can- 
cellation, it  serves  to  segregate  the  land 
and  prevent  other  filings  until  the  cancella- 
tion is  effected  and  noted  on  the  land  office 
records. 

John  J.  Farrelly  et  al.,  A-27068   (Jan.  7, 
1955)  62  I.D.  1 

A  statement  by  the  Acting  Director, 
Bureau  of  Land  Management,  in  a  decision 
approving  an  application  for  public  sale 
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of  an  isolated  tract,  that  the  grazing  lessee 
on  that  tract  would  be  given  personal 
notice  of  the  time  and  place  of  the  sale 
(apart  from  the  usual  general  notice  by 
publication  and  posting)  was  properly  con- 
strued as  the  extension  of  a  courtesy  and 
not  as  the  conferring  of  a  right,  there  being 
no  law  or  regulation  requiring  such  per- 
sonal notice. 

Henry  Petz,  Mary  B.  Wilson,  Administra- 
trix of  the  Estate  of  Frank  H.  Wilson, 
A-27017  (Feb.  11,  1955)  62  I.D.  33 

The  report  of  a  field  examination,  al- 
though a  proper  basis  for  charges,  notice, 
and  a  hearing,  is  not  evidence  on  which 
the  final  action  of  cancellation  of  a  desert 
land  entry  may  be  taken. 

A  desert  land  entry  is  not  to  be  canceled 
for  defects  not  appearing  on  the  face  of 
the  record  without  giving  the  entryman  an 
opportunity  to  be  heard. 
Claude  E.  Crumb,  A-26930  (Mar.  21,  1955) 

62  I.D.  99 

Where  a  decision  authorizing  the  is- 
suance of  a  2-year  grazing  lease  to  appli- 
cants having  a  contractual  preference 
right  to  a  renewal  of  the  lease  is  open  to 
question,  the  decision  will  not  be  disturbed 
where  the  applicants  have  had  use  of  the 
land  applied  for  pending  final  action  on 
their  application  and  the  term  of  such 
2-year  lease  will  expire  within  a  very 
short  time. 
Q.  Phil  Kent  et  ah,  A-27039  (Mar.  23, 1955) 

Where  notice  of  a  public  sale  of  an  iso- 
lated tract  has  been  given  by  publication 
and  posting,  the  sale  will  not  be  set  aside 
because  one  of  several  applicants  for  the 
sale  did  not  receive  personal  notice  of  the 
sale. 

A  public  sale  of  an  isolated  tract  will  not 
be  set  aside  because  the  sale  was  held 
while  a  small  tract  application  for  part  of 
the  land  was  pending  on  appeal  where  the 
appeal  is  disposed  of  prior  to  final  action 
having  been  taken  on  the  public  sale. 
James  J.  Kendrew,  A-27145  (Apr.  8,  1955) 

Where  three  or  more  oil  and  gas  lease 
offers  wholly  or  partially  covering  the 
same  lands  are  filed  simultaneously,  neces- 
sitating a  public  drawing  to  determine  the 
priority  of  preference,  fraud  on  the  part 
of  one  or  more  of  the  offerors,  or  collusion 
on  the  part  of  two  or  more  of  the  offerors, 


aimed  at  unfairly  enhancing  the  mathema- 
tical probabilities  of  success  in  the  draw- 
ing for  those  offerors,  will  result  in  the 
total  rejection  of  the  offers  involved  in 
the  fraud  or  collusion. 

Where  several  oil  and  gas  lease  offers 
wholly  or  partially  covering  the  same  lands 
are  filed  simultaneously,  necessitating  a 
public  drawing  to  determine  the  priority  of 
preference,  a  partial  duplication  of  land  in 
two  offers  by  the  same  offeror  will  not  re- 
sult in  the  total  rejection  of  either  offer 
if  there  is  no  evidence  that  the  duplica- 
tion was  the  result  of  a  deliberate  effort 
on  the  part  of  that  offeror  to  enhance  the 
mathematical  probabilities  of  his  success 
in  the  drawing. 

Where  a  decision  of  a  land  office  manager 
contains  a  questionable  ruling  on  a  parti- 
cular legal  issue,  but  the  party  adversely 
affected,  though  apprised  of  his  remedy 
to  appeal,  fails  to  do  so,  there  is  no  need, 
in  the  appeal  to  the  Secretary  of  a  subse- 
quent, collateral  case,  to  decide  such  legal 
issue  if  it  is  not  necessarily  involved  in  a 
proper  disposition  of  the  appeal  at  hand. 
Moreover,  in  such  circumstances  the  im- 
portance of  administrative  finality  cannot 
be  disregarded. 

Eugene  J.  Bernardini,  Albert  Chester  Tra- 
vis, A-27093  (June  20,  1955)        62  I.D.  231 

There  is  no  requirement  that  an  award 
of  land  offered  at  public  sale  can  be  made 
to  a  preference-right  claimant  only  after  a 
hearing  has  been  held  for  receiving  evi- 
dence in  support  of  and  in  opposition  to 
the  preference-right  claim. 
Howard  M.  Wilson,  The  Navajo  Tribe, 
A-27233  (Jan.  23,  1956)  63  I.D.  36 

A  small  tract  application  is  properly  re- 
jected where  an  application  for  the  land 
was  filed  prior  to  the  time  the  rejected 
application  was  filed  and  a  lease  was  issued 
to  the  prior  applicant,  the  issue  of  priority 
of  filing  having  been  determined  in  ac- 
cordance with  administrative  rules  adopted 
by  the  land  office  to  assure  fairness  in 
establishing  the  time  of  filing  applications. 
EvertaP.  Ericson,  A-27264  (Mar.  12, 1956) 

An  administrative  practice  by  a  land  of- 
fice which  is  clearly  in  contravention  of  an 
applicable  regulation  cannot  be  the  basis 
for  creating  any  rights  in  an  applicant. 
Ralph  J.  Fuchs,  A-27295  (Mar.  27,  1956) 
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Although  in  general  a  contractor  who 
has  taken  an  appeal  should  be  prepared  to 
substantiate  the  claim  before  the  Board 
with  reasonable  promptness,  and  should 
not,  indeed,  present  the  claim  unless  he  has 
reason  to  suppose  that  it  is  meritorious, 
the  Board  will  grant  a  request  of  the  con- 
tractor that  consideration  of  the  claim  by 
the  Board  be  deferred  pending  the  outcome 
of  litigation  between  the  contractor  and  his 
subcontractor  when  counsel  for  the  Gov- 
ernment does  not  object,  and  it  appears 
from  the  nature  of  the  claim  that  the  in- 
terests of  the  Government  will  not  be  prej- 
udiced. Although  the  present  case  will 
be  marked  "closed"  on  the  Board's  docket, 
the  contractor  may  file  a  request  that  it  be 
reopened,  within  a  reasonable  time  after 
the  determination  of  the  litigation  in  which 
it  is  involved. 

Appeal  of  Osberg  Construction  Company, 
IBCA-32  (June  19,  1956)  63  I.D.  180 

Where  an  applicant  is  to  be  deprived  of 
a  statutory  preference  right  because  of  his 
failure  to  comply  with  the  requirements  of 
a  regulation,  that  regulation  should  be  so 
clear  that  there  is  no  basis  for  the  appli- 
cant's noncompliance  therewith. 
Donald  C.  Ingersoll,  A-27306  (Dec.  5, 1956) 

63  I.D.  397 

Where  a  legal  subdivision  has  been  with- 
drawn as  oil  shale  land  and  only  part  of 
the  subdivision  is  determined  to  be  oil 
shale  land,  the  remainder  of  the  subdivi- 
sion will  not  be  restored  from  the  with- 
drawal in  view  of  the  established  practice 
not  to  dispose  of  public  lands  in  less  than 
smallest  legal  subdivisions. 
Rea  L.  Eaton,  A-27377  (Mar.  18,  1957) 

The  Director  of  the  Bureau  of  Land  Man- 
agement may,  before  an  appeal  is  taken 
to  the  Secretary,  reconsider  a  previous 
decision  on  his  own  motion  and  correct  any 
errors  that  may  have  been  made  in  the 
former  decision. 

Ruby  E.  Huffman,  Frances  Torres,  and 
Beulah  Mae  Choquette,  A-27373  (Mar.  21, 
1957)  64  I.D.  57 

A  suit  pending  in  a  State  court  based 
upon  an  asserted  prior  appropriation  of  a 
mining  claim  and  amounting  to  an  adverse 
claim  against  an  application  for  mineral 
patent  is  not  a  judicial  proceeding  under 
section  2326  of  the  Revised  Statutes  which 


will  stay  action  of  the  Department  on  the 
application  for  patent  where  the  adverse 
claim  was  not  filed  in  the  land  office  within 
the  time  required  by  statute. 
Seymour  Gray  et  al.  v.  Hilner  Corporation, 
A-27431  (Aug.  21,  1957)  64  I.D.  337 

Good  administrative  practice  requires 
that  when  land  is  classified  for  disposal  in 
a  manner  which  precludes  the  allowance  of 
applications  for  the  land  previously  filed 
those  applications  be  rejected  immediately 
and  sufficient  time  be  permitted  to  elapse  to 
allow  the  applicants  to  take  appeals  from 
the  adverse  classification  before  action  is 
taken  by  the  local  office  which  will  result  in 
rights  attaching  to  the  classified  land  under 
later  applications. 
State  of  California  et  al.,  A-27507  (Dec.  13, 

1957)  64  I.D.  459 

It  is  proper  for  the  Eastern  States  Office 
of  the  Bureau  of  Land  Management,  on  its 
own  motion,  to  reconsider  its  decisions 
prior  to  an  appeal  to  the  Director,  even 
though  there  are  adverse  rights  present. 
Humble  Oil  and  Refining  Company, 
A-27568  (May  29,  1958)  65  I.D.  257 

Where  one  who  was  not  a  party  to  a 
decision  by  the  Acting  Director  of  the 
Bureau  of  Land  Management,  but  who 
should  have  been  made  a  party  to  the  de- 
cision, had  notice  of  the  decision  and  ap- 
pealed therefrom  to  the  Secretary,  his  ap- 
peal will  be  considered  on  its  merits  and  a 
motion  to  dismiss  the  appeal  because  of 
the  appellant's  lack  of  standing  as  a  party 
to  the  proceedings  will  be  dismissed. 
Godfrey    Nordmark,    A-27602     (July    21, 

1958)  65  I.D.  299 

Where  there  is  a  dispute  between  the 
parties  to  a  transfer  of  interests  in  an  oil 
and  gas  lease  as  to  whether  the  transfer 
constitutes  an  assignment  of  record  title 
or  an  operating  agreement,  the  Department 
will  not  approve  the  transfer  until  the  dis- 
pute is  resolved  by  the  parties  or  the  courts. 
Richfield  Oil  Corporation,  A-27603 
(Aug.  18,  1958)  65  I.D.  348 

A  public  sale  applicant  is  not  entitled  as 
a  matter  of  right  to  a  hearing  for  deter- 
mining the  proper  classification  of  the  land 
for  which  he  applied. 

Paul   B.    and   Ruth   M.    Butler,    A-27634 
(Aug.  26,  1958) 
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When  the  cancellation  procedure  pre- 
scribed by  a  lease  contract  provides  that 
the  lessee  may  request  a  hearing  within  a 
specified  period  after  a  day  named,  the 
designated  day  after  which  the  period  of 
time  begins  to  run  is  not  to  be  included 
in  the  computation.  The  last  day  of  the 
period  so  computed  is  to  be  included,  un- 
less it  is  a  Sunday  or  a  legal  holiday,  in 
which  event  the  period  runs  until  the  end 
of  the  next  day  which  is  neither  a  Sunday 
nor  a  holiday. 

Where  a  contract  requires  notice  within 
a  specified  period,  but  does  not  specify  the 
manner  in  which  notice  is  to  be  given,  the 
mere  mailing  of  notice  is  not  sufficient  un- 
less it  is  received  within  the  time  specified. 
Uranium  Exploration  Company  of  Cali- 
fornia, IA-913  (Aug.  26,  1958)    65  I.D.  365 

Where  the  Department  places  a  different 
interpretation  on  an  act  of  Congress  from 
that  previously  adopted,  its  decision  an- 
nouncing the  new  interpretation  of  the 
statute  is  to  be  given  prospective  applica- 
tion only  and  actions  previously  taken  in 
extending  oil  and  gas  leases  under  the 
overruled  interpretation  of  the  statute  will 
not  be  disturbed. 

Franco     Western    Oil    Company    et    al., 
A-27607  (Supp.)    (Sept.  30,  1958) 

65  I.D.  427 

The  Director  of  the  Bureau  of  Land 
Management  may,  before  an  appeal  is 
taken  to  the  Secretary  of  the  Interior,  re- 
consider his  previous  decision  on  his  own 
motion  and  correct  any  error  that  may 
have  been  made  in  it. 

The  Director  of  the  Bureau  of  Land 
Management  may  at  any  time  assume 
jurisdiction  over  and  dispose  of  a  matter 
pending  in  a  land  office  at  any  stage  of  the 
proceeding. 

Richfield       Oil       Corporation,       A-27697 
(Oct.  23,  1958) 

Where,  subsequent  to  the  approval  by 
the  Department  of  an  assignment  of  in- 
terests in  an  oil  and  gas  lease  at  the  re- 
quest of  the  assignee  it  appears  that  there 
is  such  a  dispute  between  the  parties  as  to 
the  intent  and  purpose  of  the  assignment 
instrument  that,  had  the  Department 
known  of  the  dispute  the  Department 
would  not  have  acted  on  the  purported 
assignment  until  the  dispute  between  the 


parties  has  been  resolved  by  the  courts  or 
the  parties  themselves,  the  Department 
will  not  rescind  the  approval  but  will  not 
approve  further  assignments  of  rights 
stemming  from  the  disputed  assignment  or 
permit  drilling  by  anyone  claiming  oper- 
ating rights  deriving  from  the  disputed  as- 
signments for  a  period  of  time  sufficient  to 
permit  the  parties  a  chance  to  settle  their 
dispute  by  agreement  or  litigation. 
Newton  Oil  Company  et  al.,  A-27662 
(Dec.  17,  1958) 

A  protestant  against  an  application  for  a 
survey  of  islands  erroneously  omitted  from 
the  public  land  survey  can  submit  what- 
ever evidence  he  deems  pertinent  in  sup- 
port of  his  protest,  but  there  is  no  require- 
ment that  a  formal  hearing  be  held. 
Willis  W.  Ritter  et  al.,  A-27755  (Dec.  22, 
1958) 

Where  the  Director  of  the  Bureau  of 
Land  Management  has  finally  disposed  of 
a  matter,  a  subordinate  official  is  without 
jurisdiction  to  take  any  action  with  re- 
spect to  it  except  upon  the  instruction  of 
the  Director. 

State     of    Louisiana,     Thomas     Connell, 
A-27817  (Jan.  30, 1959) 

As  a  matter  of  administrative  practice 
the  Department  may,  subject  to  valid  in- 
tervening applications,  permit  oil  and  gas 
lease  applications  for  acquired  lands  which 
were  defective  when  filed  to  be  processed 
as  though  the  defect  had  been  corrected 
by  the  applicant  when,  by  reason  of  the 
amendment  of  a  regulation  after  the  appli- 
cation was  filed,  the  application  is  no  longer 
defective. 

Nettie  M.  Lewis  et  al.,  A-27848   (Mar.  3, 
1959) 

The  rule  that  land  will  not  be  disposed 
of  in  less  than  the  smallest  legal  subdivi- 
sion is  a  rule  of  administrative  conven- 
ience, and  an  award  of  less  than  a  legal 
subdivision  may  be  made  where  the  par- 
ticular circumstances  warrant  such  action. 
Charles  O.  Miller,  Joseph  H.  Greenhalgh, 
A-27822  (Mar.  4,  1959) 

Where  there  has  been  no  adjudication 
of  commensurability  of  base  property  dur- 
ing the  priority  period  and  the  earliest 
commensurability    report    in    the    official 
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grazing  files  was  not  based  on  a  dependent 
property  survey,  the  cominensurability 
rating  of  the  base  during  the  priority  pe- 
riod will  not  be  conclusively  presumed  to 
be  that  shown  by  the  earliest  commensura- 
bility report  if  there  is  other  evidence  in 
the  record  inconsistent  with  that  report 
and  the  applicant  whose  grazing  privileges 
are  affected  thereby  requests  an  oppor- 
tunity to  submit  evidence  on  the  question. 
Arthur  V.  Heller,  A-27833  (Mar.  9,  1959) 

66  I.D.  65 

A  settler  who  files  a  notice  of  location  of 
settlement  or  occupancy  on  land  in  Alaska 
is  not  entitled  to  a  hearing  as  a  matter  of 
right  when  his  notice  is  rejected  for  con- 
flict with  an  outstanding  entry. 
Edward  W.  Harrington,  A-27823  (June  15, 
1959) 

The  determination  of  the  proper  classi- 
fication of  land  under  section  7  of  the 
Taylor  Grazing  Act,  as  amended,  is  dis- 
cretionary with  the  Secretary  of  the  Inte- 
rior and  there  is  no  requirement  of  law 
that  such  a  determination  shall  be  based 
upon  a  record  compiled  at  a  hearing,  but 
applicants  for  entry  of  land  which  is  sub- 
ject to  classification  under  section  7  may 
submit  evidence  in  support  of  their  appli- 
cations, which  evidence  is  considered  in 
classifying  the  land. 
Max  J.  Curtis,  A-27843  (Aug.  11,  1959) 

After  an  appeal  is  taken  to  the  Director 
from  a  decision  of  a  land  office  manager, 
jurisdiction  over  the  case  is  in  the  former 
and  the  latter  has  no  authority  to  act 
upon  it. 

Audrey  I.  Cutting,  George  Peter  Smith, 
A-28031   (Oct.  8,  1959)  66  I.D.  348 

If,  subsequent  to  the  approval  by  the 
Department  of  an  assignment  of  an  oil  and 
gas  lease,  it  appears  that  there  is  a  contro- 
versy as  to  the  validity  of  the  assignment 
which,  if  known  to  the  Department  before 
approval  of  the  assignment,  would  have 
precluded  action  on  the  assignment  until 
the  controversy  had  been  resolved  by  the 
parties  themselves  or  the  courts,  the  De- 
partment will  not  rescind  the  approval  but 
will  not  approve  further  assignments  of 
rights  stemming  from  the  disputed  assign- 
ment or  permit  drilling  by  anyone  claiming 
operating  rights  derived  from  the  disputed 


assignment  for  a  period  of  time  sufficient 
to  permit  the  parties  to  resolve  the  con- 
troversy over  the  validity  of  the  assign- 
ment by  agreement  or  litigation. 
Anthony  C.  VonderBecke,  Anchorage  Gas 
and  Oil  Development,  Inc.,  A-28073 
(Feb.  11,  1960) 

A  decision  of  a  land  office  manager  is 
presumed  to  be  operative  during  the  entire 
day  on  which  it  is  rendered  and  fractions 
or  parts  of  days  are  not  considered  in 
determining  the  effective  time  of  such  a 
decision  since  the  hour  of  day  the  decision 
is  rendered  is  not  noted  or  made  a  matter 
of  record. 

Blanche   W.   Sweeney,  A-28202    (Apr.  14, 
1960)  67  I.D.  139 

A  hearing  is  not  required  by  Depart- 
mental practice  or  by  the  requirements  of 
due  process  on  the  rejection  of  an  applica- 
tion for  a  patent  on  mining  claims  which, 
26  years  before  the  application  was  filed, 
were  declared  null  and  void  by  a  default 
decision  after  notice  of  charges  against  the 
claims,  including  a  charge  that  the  claims 
were  abandoned,  and  an  opportunity  for  a 
hearing  thereon  were  given  the  record  title 
owner  of  the  claims. 

Gaoos     Exploration     Company,     A-28139 
(Apr.  25,  1960)  67  I.D.  160 

Where  the  Secretary  remands  an  appeal 
to  him  without  considering  its  merits  but 
merely  to  facilitate  the  administration  of 
recently  enacted  legislation,  he  will  con- 
sider the  merits  of  the  appeal  after  it  has 
been  determined  that  the  appellant  is  not 
entitled  to  the  benefits  of  the  recently  en- 
acted legislation. 
L.  E.  Linck,  A-28251  (May  23,  1960) 

The  rule  of  administrative  interpreta- 
tion, affording  to  such  interpretation  the 
highest  respect,  is  properly  invoked  only  if 
the  interpretation  relied  upon  actually  em- 
braced the  precise  issue  under  considera- 
tion. 

An  ambiguous  regulation  cannot  be 
relied  upon  as  an  administrative  in- 
terpretation. 

The  reliance  upon  administrative  con- 
struction in  the  interpretation  of  a  statute 
is  to  be  restricted  to  cases  where  the  con- 
struction is  really  one  of  doubt  and  where 
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those  to  be  affected  have  relied  on  the 
practical  construction. 

Administrative  practice,  no  matter  of 
how  long  standing,  is  not  controlling  when 
it  is  clearly  erroneous. 

The  practice  of  an  executive  depart- 
ment will  not  be  permitted  to  defeat  the 
obvious  purpose  of  a  statute. 

A  practice  of  the  Department  indulged  in 
without  any  real  examination  as  to  its 
validity  is  not  shielded  from  reconsider- 
ation and  reversal  if  found  to  be  un- 
supportable. 

Proposed  Repayment  Contracts — Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26, 
1961)  68  I.D.  372 

(See  38  LP.  370) 

A  finding  by  the  Geological  Survey  that 
land  in  Alaska  is  prospectively  valuable  for 
oil  and  gas  need  not  be  published  in  the 
Federal  Register  under  the  provisions  of 
section  5(a)  of  the  Federal  Register  Act. 

A  decision  directed  to  an  individual  re- 
quiring him  to  perform  certain  acts  or 
suffer  cancellation  of  his  entry  need  not  be 
published  under  the  provisions  of  section 
5(a)  of  the  Federal  Register  Act. 
Milton  H.  Lichtenwalner  et  ah,  A-28825 
et  al,  (May  31,  1962)  69  I.D.  71 

This  Department  may  not  accept  a  re- 
linquishment of  a  material  site  effective 
many    years    before    the    date   the   relin- 
quishment is  filed. 
J.  M.  Keeney  et  ah,  A-28856  (Aug.  6,  1962) 

The  administrative  practice  of  rejecting 
applications  for  oil  and  gas  leases  where 
the  lands  applied  for  are  included  within 
outstanding  leases  does  not  prevent  the 
Director,  Bureau  of  Land  Management, 
from  inquiring  into  the  validity  of  the 
outstanding  leases. 

Arkansas  Louisiana  Gas  Company,  A-28751 
(Aug.  15,  1962) 

Where  there  is  a  dispute  between  private 
parties  over  the  authority  of  one  to  assign 
a  lease  in  which  another  has  a  record  in- 
terest, the  Department  will  not  approve 
an  assignment  of  the  lease  until  the  dis- 
pute is  resolved  by  the  parties  or  the 
courts. 

Pine  Valley  Gas  d  Oil  Co.,  A-28812 
(Sept  11,  1962) 


A  decision  by  the  Department  declaring 
the  cancellation  of  a  public  sale  for  cer- 
tain reasons  to  be  improper  does  not  pre- 
clude a  subsequent  determination  that  the 
sale  should  be  canceled  for  a  different 
reason. 
Leland  M.  Lucas,  A-29228  (Dec.  10,  1962) 

When,  subsequent  to  the  filing  of  a  non- 
competitive offer  to  lease  for  oil  and  gas, 
a  determination  is  made  that  a  portion  of 
the  lands  is  thereafter  to  be  considered 
within  the  known  geologic  structure  of  a 
producing  field,  the  administrative  prac- 
tice of  issuing  separate  leases  for  the  lands 
within  and  without  the  structure  is  proper 
and  not  in  conflict  with  the  mineral  leasing 
laws  and  regulations. 

Nettie  M.  Lewis,  A-28737  (Jan.  31,  1963) 

70  I.D.  4 

Where,  after  the  approval  of  assign- 
ments iof  record  title  to  an  oil  and  gas  lease 
a  protest  is  filed  by  one  claiming  an  inter- 
est in  the  lease  and  judicial  proceedings 
have  been  instituted  to  determine  the  inter- 
ests and  rights  of  the  parties  in  the  lease, 
the  Department  will  suspend  action  on  fur- 
ther assignments  and  requests  for  permis- 
sion to  drill  until  the  parties  resolve  the 
controversy  by  agreement  or  by  the 
litigation. 
Tom,  Bolack,  A-29223  (Mar.  20,  1963) 

An  application  for  patent  on  a  mining 
claim  is  properly  rejected  where,  more  than 
sixteen  years  before  the  application  is  filed, 
the  claim  was  declared  null  and  void  and 
thereafter  canceled,  and  proceedings  lead- 
ing to  the  cancellation  will  not  be  reopened 
many  years  after  the  decision  became  final 
in  the  absence  of  a  compelling  legal  or 
equitable  basis  warranting  reopening. 
Wasatch  Development  Co.  et  al.,  A-28674 
(May  16, 1963) 

The  Director  of  the  Bureau  of  Land  Man- 
agement has  authority  at  any  time  to  take 
up  and  dispose  of  any  matter  pending  in 
a  land  office  or  to  review  any  decision  of  a 
subordinate  officer. 

Oscar  C.  Collins,  Standard  Oil  Company  of 
California,  A-29415   (July  15,  1963) 

70  I.D.  359 

The  Director  of  the  Bureau  of  Land 
Management  may  in  the  absence  of  an  ap- 
peal to  the  Secretary,  reconsider  a  prev- 
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ious  decision  on  his  own  motion  and  cor- 
rect any  errors  that  may  have  been  made 
in  the  former  decision  where  the  effect  of 
the  first  decision  has  been  prevented  from 
becoming  final  by  a  court  injunction  which 
suspended  any  action  taken  by  the  Bureau. 
George  E.  Conley,  A-29634  (Oct.  18,  1963) 

Where  a  regulation  provides  that  the 
rates  charged  for  a  right-of-way  across 
public  lands  may  be  revised  only  after 
notice  and  an  opportunity  for  hearing,  it 
is  improper  to  increase  the  rates  without 
following  the  prescribed  procedure. 
Texas  Gas  Transmission  Corporation, 
A-29S56  (Jan.  14,  1964) 

The  proceedings  leading  to  the  cancella- 
tion of  a  mining  claim  will  not  be  reopened 
many  years  after  the  decision  has  become 
final  in  the  absence  of  a  compelling  legal 
or  equitable  basis  warranting  reconsidera- 
tion and  an  application  for  patent  on  a 
mining  claim  is  properly  rejected  where, 
more  than  sixteen  years  before  the  patent 
application  was  filed,  the  claim  had  been 
declared  null  and  void  and  thereafter  can- 
celed. 

A  hearing  is  not  required  by  Depart- 
mental practice  or  by  the  requirements  of 
due  process  on  the  rejection  of  an  applica- 
tion for  a  patent  on  mining  claims  which, 
over  25  years  before  the  patent  applica- 
tion was  filed,  were  declared  null  and  void 
in  adverse  proceedings  or  by  a  default  de- 
cision after  notice  of  charges  against  the 
claims  and  an  opportunity  for  a  hearing 
thereon  were  given  the  record  title  owner 
of  the  claims. 

Administrative  practice,  no  matter  how 
long  standing,  is  not  controlling  when  it 
is  clearly  erroneous. 

Union  Oil  Company  of  California  ct  ah, 
A-29560  (Apr.  17,  1964)  71 1.D.  169 

The  fact  that  a  mining  claim  may  at  one 
time  have  been  found  to  be  a  valid  claim 
does  not  estop  the  Department,  under  the 
principle  of  res  judicata,  from  bringing 
adverse  proceedings  against  the  claim  when 
an  application  for  patent  to  the  claim  is 
filed. 

United  States  v.  LaFortuna  Uranium 
Mines,  Inc.,  A-29852  (May  4,  1964) 

Mineral  examiners,  employed  by  the  Bu- 
reau of  Land  Management  to  examine 
mining  claims  prior  to  determining  whether 


or  not  adverse  proceedings  should  be  ini- 
tiated against  the  claims,  are  not  clients 
of  the  attorneys  who  may  subsequently 
represent  the  Government  in  such  proceed- 
ings and  are  not  governed  by  the  rules 
normally  applied  to  attorney-client  rela- 
tionships. 

United  States  v.  Julius  S.  Foster  and  Min- 
erals Engineering  Company,  A-29994 
(June  24, 1964) 

The  Director  of  the  Bureau  of  Land 
Management  has  authority  at  any  time  to 
take  up  and  dispose  of  any  matter  pending 
in  a  land  office  or  to  review  any  decision 
of  a  subordinate  officer  with  or  without 
an  appeal. 

State  of  Utah,  A-29461  et  al.  (Oct.  30, 
1964)  71  I.D.  392 

When  an  assignment  of  an  oil  and  gas 
lease  has  been  approved  by  the  Department 
and  thereafter  it  appears  that  there  is  a 
controversy  as  to  the  validity  of  the  as- 
signment, the  Department  will  not  rescind 
approval  of  the  assignment,  even  though 
there  were  some  irregularities  apparent  on 
the  assignment,  but  will  maintain  the 
status  quo  for  a  period  sufficient  to  permit 
the  parties  to  institute  litigation  or  take 
other  action  to  resolve  their  dispute. 
McCulloch  Oil  Corporation  of  California, 
A-30208  (Nov.  25,  1964) 

An  amendment  of  a  Departmental  regu- 
lation to  provide  expressly  for  the  first  time 
that  the  showing  required  for  making  a 
second  homestead  entry  must  be  made  in 
cases  where  a  homestead  application  has 
been  filed  but  withdrawn  prior  to  allow- 
ance will  not  be  applied  where  the  first 
application  was  filed  and  withdrawn  prior 
to  the  effective  date  of  the  amendment, 
particularly  where  the  practice  of  the  land 
office  has  been  not  to  require  the  showing. 
Raymond  L.  Gunderson,  A-30134  (Dec.  2, 
1964)  71  I.D.  477 

The  letter  from  Secretary  of  the  Interior 
Ray  Lyman  Wilbur  to  the  Imperial  Irriga- 
tion District,  Feb.  24,  1933,  which  in- 
formally ruled  that  the  excess  land  laws 
did  not  apply  to  lands  in  the  Imperial  Irri- 
gation District,  was  based  upon  clearly 
erroneous  conclusions  of  law. 

Administrative  practice,  no  matter  of 
how  long  standing,  is  not  controlling  where 
it  is  clearly  erroneous. 
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Under  Departmental  regulations  (May 
31,  1910,  38  L.D.  646,  para.  78 ;  currently, 
43  CFR  230.110),  a  desert  land  entryinan 
who  owns  a  water  right  can  rely  on  his  own 
efforts  to  convey  his  water  to  his  entry 
without  assistance  from  a  government  proj- 
ect, thereby  avoiding  the  requirements  of 
the  reclamation  law,  or  he  can  participate 
in  the  project.  In  the  latter  case  he  must 
observe  requirements  of  the  reclamation 
law,  including  land  limitations. 
Applicability  of  the  Excess  Land  Laics 
Imperial  Irrigation  District  Lands, 
M-36675  (Dec.  31,  1964)  71  I.D.  496 

ADMINISTRATIVE  PROCEDURE  ACT 
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I.  GENERALLY 

The  definition  of  the  known  geologic 
structure  of  a  producing  oil  or  gas  field  is 
not  an  "interpretation  formulated  and 
adopted  by  the  agency  for  the  guidance  of 
the  public"  within  the  meaning  of  section 
3(a)(3)  of  the  Administrative  Procedure 
Act  and  it  is  effective  without  publication 
in  the  Federal  Register. 
Max  Bar  ash,  The  Texas  Company,  A-27239 
(Feb.  14,  1956)  63  I.D.  51 

The  procedure  followed  by  the  Depart- 
ment in  initiating,  prosecuting,  and  decid- 
ing contests  in  mining  cases  does  not  violate 
section  5  of  the  Administrative  Procedure 
Act  which  forbids  those  engaged  in  inves- 
tigative or  prosecuting  functions  to  partic- 
ipate or  advise  in  the  decision  or  recom- 
mended decision  in  the  same  or  a  factually 
related  case. 

United  States  v.  Thomas  R.  Shuck  et  ah, 
A-27965  (Feb.  2, 1960) 

The  Administrative  Procedure  Act  is 
binding  upon  the  Department  of  the  In- 
terior in  proceedings  covered  by  its  provi- 
sions unless  and  until  it  is  repealed  or 


superseded  by  further  legislative  action  or 
invalidated  by  a  court  of  law. 
United  States  v.  Heirs  of  John  D.  Stack 
et  al.,  A-28157  (Mar.  28,  1960) 

II.  ADJUDICATION 

Where  the  Secretary  of  the  Interior  is 
vested  by  law  with  the  discretionary  power 
to  issue  mineral  permits  and  leases  when 
he  deems  such  action  to  be  in  the  public 
interest,  ad  hoc  decisions  may  be  made  re- 
specting any  pending  application  which  is 
contrary  to  law  or  the  policy  of  Congress  as 
expressed  in  its  acts,  or  which  the  Secre- 
tary in  his  discretion  deems  not  in  the 
public  interest  because  conducive  to  a  vio- 
lation of  the  anti-monopoly  laws  with  re- 
spect to  applications  for  mineral  permits  or 
leases  at  least  where  the  applicants  do  not 
have  a  vested  right  under  an  existing  regu- 
lation to  receive  a  permit  or  lease. 
Retroactive  Application  of  Acreage  Limita- 
tion Provision  of  Regulation  Approved 
Aug.  11,  1955  (Circular  No.  1919;  Jf3 
CFR  200.31-200.50),  M-36321  (July  29, 
1957) 

The  processing  of  applications  for 
private  exchanges  or  of  protests  against 
them  is  not  subject  to  the  provisions  of  the 
Administrative  Procedure  Act  relating  to 
adjudications. 

J.  D.   Critchlow  et  al,  A-27907    (Aug.  4, 
1959) 

Where  a  hearing  has  been  held  in  a  con- 
test, the  record  made  at  the  hearing  shall 
be  the  sole  basis  for  a  decision  and  evi- 
dence submitted  at  a  later  date  cannot  be 
considered  in  deciding  the  case  on  the 
merits. 

United    States    v.    Gilbert    C.     Wedertz, 
A-30126  (Oct.  15,  1964)  71  I.D.  368 

Although  the  United  States  may  initiate 
a  contest  against  a  mining  claim,  the  min- 
ing claimant,  who  is  the  contestee,  has  the 
burden  of  showing  affirmatively  that  he 
has  effected  compliance  with  the  mining 
law  which  entitles  him  to  continue  posses- 
sion of  the  claim,  within  the  meaning  of 
the  Administrative  Procedure  Act  which 
declares  that  the  proponent  of  a  rule  or 
order  shall  have  the  burden  of  proof. 
United  States  v.  Anita  E.  Spurrier  et  ah, 
A-29306  (Oct.  21, 1964) 
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III.  DECISIONS 

A  decision  declaring  a  mining  claim  null 
and  void  will  be  affirmed  where  the  de- 
cision is  based  on  substantial  evidence  sub- 
mitted at  a  hearing  held  in  accordance 
with  the  provisions  of  the  Administrative 
Procedure  Act  and  presided  at  by  an  ex- 
aminer qualified  under  the  act,  and  there 
was  no  error  in  the  conduct  of  the  pro- 
ceeding or  in  the  decision  invalidating  the 
claim. 

United  States  v.  Keith  V.  O'Leary  et  al., 
A-27791  (Jan.  21,  1959)  66  I.D.  17 

Where  the  factual  findings  upon  which 
an  examiner's  decision  are  based  are  stated 
clearly  in  a  decision,  it  is  not  essential  that 
a  separate  part  of  the  decision  be  desig- 
nated "findings  of  fact." 
United  States  v.  Joe  Driear,  A-28925 
(Jan.  31,  1963)  70  I.D.  10 

IV.  EXEMPTION  FROM 

A  coal  land  lessee  is  not  entitled  to  a 
hearing  under  the  Administrative  Pro- 
cedure Act  on  the  necessity  for  or  terms 
of  the  grant  of  a  right-of-way  across  its 
lease  and  the  joint  use  of  its  roads. 
A.  Ben  Shallit,  Usioelli  Coal  Mine,  Inc., 
A-27314  (July  9,  1956)  63  I.D.  193 

A  mining  claimant  is  not  entitled  to  a 
hearing  under  the  Administrative  Pro- 
cedure Act  on  the  validity  of  the  claim 
where  it  appears  on  the  face  of  the  record 
that  the  claim  is  invalid  because  the  min- 
ing location  was  made  at  a  time  when  the 
land  included  in  the  claim  was  embraced 
in  an  existing  oil  and  gas  lease  issued  un- 
der the  terms  of  the  Mineral  Leasing  Act, 
and  the  mining  claimant  had  failed  to 
comply  with  the  provisions  of  the  act  of 
Aug.  12,  1953. 

Clear   Gravel   Enterprises,   Inc.,   A-27449 
(May  31, 1957)  64  I.D.  210 

The  establishment  and  permitting  of 
grazing  units  from  restricted  tribal  and 
allotted  Indian  lands  does  not  come  under 
the  purview  of  the  Administrative  Pro- 
cedure Act. 

A.  J.  Barta,  John  E.  Barta  and  Charles  K. 
Failing,  IA-977  (Nov.  24,  1958) 


Applicants  for  lands  selected  under  the 
soldiers'  additional  homestead  law  are  not 
entitled  to  a  hearing  under  the  Adminis- 
trative Procedure  Act  where  the  right  of 
the  applicant  to  select  an  additional  entry 
is  recognized  and  the  sole  issue  is  whether 
the  lands  selected  can  be  properly  classi- 
fied as  suitable  for  selection  under  the  law. 
Ferris  F.  Boothe,  A-28058  (Nov.  23,  1959) 

66  I.D.  395 

V.  HEARING  EXAMINERS 

Where  a  contestee  does  not  object  to  the 
fact  that  the  hearing  officer  was  not  ap- 
pointed in  accordance  with  the  provisions 
of  the  Administrative  Procedure  Act  until 
the  case  is  on  appeal  to  the  Secretary,  the 
objection  is  not  timely  and  does  not  require 
that  the  proceedings  be  set  aside. 

Assuming  that  an  objection  to  a  hearing 
officer  (that  he  was  not  appointed  in  ac- 
cordance with  the  Administrative  Proce- 
dure Act)  would  be  timely  if  made  for  the 
first  time  on  an  appeal  to  the  Director  of 
the  Bureau  of  Land  Management,  failure 
to  raise  the  objection  at  that  time  will  con- 
stitute a  waiver  of  the  objection. 
United  States  v.  Alonzo  A.  Adams  et  al., 
A-27364  (June  3,  1957)  64  I.D.  221 

A  decision  declaring  a  mining  claim  null 
and  void  will  be  affirmed  where  the  deci- 
sion is  based  on  substantial  evidence  sub- 
mitted at  a  hearing  held  in  accordance  with 
the  provisions  of  the  Administrative  Proce- 
dure Act  and  presided  at  by  an  examiner 
qualified  under  the  act,  and  there  was  no 
error  in  the  conduct  of  the  proceeding  or 
in  the  decision  invalidating  the  claim. 
United  States  v.  Keith  V.  O'Leary  et  al., 
A-27791  (Jan.  21,  1959)  66  I.D.  17 

Upon  appeal  from  a  decision  of  a  hearing 
examiner  in  a  contest  against  a  mining 
claim,  the  Director  of  the  Bureau  of  Land 
Management,  and  in  turn  the  Secretary, 
can  make  all  findings  of  fact  and  law  based 
upon  the  record  just  as  though  each  were 
making  the  decision  in  the  first  instance. 
United  States  v.  T.  C.  Middleswart  et  al., 
A-28286  (June  9,  1960)  67  I.D.  232 

VI.  HEARINGS 

In  a  hearing  on  the  propriety  of  a  range 
manager's  notice  canceling  an  outstanding 


12 


ADMINISTRATIVE    PROCEDURE    ACT,    VI 


' 


10-year  grazing  permit,   the   Government 
has  the  burden  of  proof. 
Frank  Halls,  A.  J.  Redd,  A-27133  (Sept.  8, 
1955)  62  I.D.  344 

The  provisions  of  the  Administrative 
Procedure  Act  relating  to  hearings  are  not 
applicable  to  proceedings  before  the  De- 
partment involving  the  right  of  the  Depart- 
ment to  determine  whether  an  island  was 
omitted  from  the  original  survey  and  to 
issue  an  oil  and  gas  lease  for  such  island. 
Northern  Pacific  Railway  Company,  Ralph 
L.  Bassett,  A-27114  (Oct.  20,  1955) 

62  I.D.  401 

A  protestant  against  a  private  exchange 
application  is  not  entitled  as  a  matter  of 
legal  right  to  a  hearing  on  matters  relat- 
ing to  the  allowance  of  the  application. 
Glenera  Sheehan  Hunter  et  al.,  A-27267 
(Feb.  29,  1956) 

Failure  of  the  range  manager  to  state, 
in  the  notice  of  adverse  action  upon  an 
application,  all  of  the  reasons  upon  which 
the  action  is  based  is  contrary  to  Depart- 
mental regulation  and,  in  hearings  cases, 
may  violate  the  provision  in  the  Adminis- 
trative Procedure  Act  which  requires  that 
persons  entitled  to  notice  of  an  agency 
hearing  shall  be  timely  informed  of  the 
matters  of  fact  and  law  asserted ;  but  the 
defect  is  not  a  basis  for  modifying  the 
outcome  of  a  proceeding  which  is  now  moot. 
M.  F.  Sullivan  et  al,  A-27329  (Aug.  20, 
1956)  63  I.D.  269 

The  courts  have  held  that  administrative 
proceedings  in  which  a  hearing  is  neces- 
sary in  order  to  satisfy  the  requirements  of 
due  process  must  comply  with  the  Admin- 
istrative Procedure  Act,  even  though  there 
is  no  statute  requiring  that  the  matter  be 
determined  on  the  record  after  opportu- 
nity for  an  agency  hearing,  and  proceed- 
ings to  determine  the  validity  of  mining 
claims  will  be  held  in  compliance  with  that 
act. 

United  States  v.  Keith  V.  O'Leary  et  al., 
A-27260   (Sept.  28,  1956)  63  I.D.  341 

Although  a  range  manager's  decision  on 
an  application  for  grazing  privileges  may 
satisfy  the  requirements  for  a  notice  of 
hearing  under  the  Administrative  Proce- 
dure Act,  such  a  decision  does  not  consti- 
tute a  notice  of  hearing  under  the  Admin- 


istrative Procedure  Act  and  a  hearing 
which  is  held  on  the  applicant's  appeal 
from  the  range  manager's  decision  is  not 
in  violation  of  the  Administrative  Proce- 
dure Act  because  the  decision  does  not 
conform  to  the  requirements  for  a  notice 
of  hearing  imposed  by  the  Administrative 
Procedure  Act. 

In  an  administrative  proceeding,  the 
strict  common  law  rules  of  evidence  do  not 
apply  and  the  fact  that  hearsay  evidence 
is  admitted  will  afford  no  basis  for  order- 
ing a  new  hearing. 

Although  it  has  been  held  that  under 
section  7(c)  of  the  Administrative  Proce- 
dure Act,  an  administrative  finding  cannot 
be  based  upon  hearsay  alone  or  hearsay 
corroborated  only  by  a  scintilla  of  evi- 
dence, it  is  questionable  whether  this  prin- 
ciple applies  to  hearings  in  grazing  cases  in 
view  of  the  fact  that  the  hearings  are  held 
only  on  appeals  and  the  appellant  has  the 
burden  of  proof. 
E.  L.  Cord,  d/h/a  El  Jiggs  Ranch,  A-27426 
(June  25,  1957)  64  I.D.  232 

The  Administrative  Procedure  Act  does 
not  require  the  holding  of  hearings  in  ruin 
ing  cases  where  the  facts  are  not  in  dis 
pute  and  the  validity  of  a  claim  presents 
solely  a  legal  issue;  therefore  a  hearing 
is  not  required  before  holding  mining 
claims  to  be  null  and  void  because  at  the 
time  they  were  located  the  lands  were 
included  in  outstanding  small  tract  leases. 
The  Dredge  Corporation,  A-27429  (Supp.) 
(Aug.  14,  1958)  65  I.D.  336 

The  Administrative  Procedure  Act  does 
not  require  that  parties  to  a  hearing  be 
given  the  right  to  submit  exceptions  to 
a  recommended  decision  of  the  hearing 
examiner  but  permits  an  agency  to  adopt 
the  alternative  procedure  of  giving  the 
parties  the  right  to  submit  proposed  find 
ings  of  fact  and  conclusions  of  law  before 
the  examiner's  decision  is  issued. 
United  States  v.  Vincent  Creek  Gold  and 
Copper  Company,  A-27703   (Nov.  5,  1958) 

A  settler  who  files  a  notice  of  location 
of  settlement  or  occupancy  on  land  in 
Alaska  is  not  entitled  to  a  hearing  as  a 
matter  of  right  when  his  notice  is  rejected 
for  conflict  with  an  outstanding  entry. 
Edward  W.  Harrington,  A-27823  (June  15, 
1959) 
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Applicants  for  lands  selected  under  the 
soldiers'  additional  homestead  law  are  not 
entitled  to  a  hearing  under  the  Adminis- 
trative Procedure  Act  where  the  right  of 
the  applicant  to  select  an  additional  entry 
is  recognized  and  the  sole  issue  is  whether 
the  lands  selected  can  be  properly  classi- 
fied as  suitable  for  selection  under  the  law. 
Ferris  F.  Boothe,  A-28058  (Nov.  23,  1959) 

66  I.D.  395 

The  provisions  of  section  5  of  the  Ad- 
ministrative Procedure  Act  relating  to 
hearings  do  not  apply  to  offers  to  lease 
public  land  for  oil  and  gas  because  a  hear- 
ing is  not  required  by  the  pertinent  statute, 
the  Mineral  Leasing  Act,  nor  by  the  due 
process  provision  of  the  Constitution. 
Richard  K.  Todd  et  al,,  A-28090,  A-28311, 
A-28374  (Oct.  30,  1961)  68  I.D.  291 

A  hearing  on  the  question  of  whether  a 
reduction  in  grazing  privileges  under  a  li- 
cense permitting  use  of  the  Federal  range 
was  made  in  accordance  with  the  range 
code  is  subject  to  the  provisions  of  the 
Administrative  Procedure  Act,  and  in  de- 
termining whether  a  licensee's  appeal  from 
a  decision  reducing  grazing  privileges 
should  be  dismissed,  the  whole  record  must 
be  considered,  and  not  merely  the  licensee's 
testimony  and  papers  in  support  of  his 
appeal. 

Lawrence    Edwards,    A-28991    (June    13, 
1962)  69  I.D.  95 

A  request  to  produce  new  evidence  which 
would  require  reopening  a  hearing  proceed- 
ing in  a  contest  against  mining  claims  will 
be  denied  where  there  is  no  substantial 
equitable  basis  for  granting  the  request. 
United  States  v.  Arizona  Exploration  Com- 
pany et  al.,  A-28876  (June  22,  1962) 

An  applicant  for  the  public  sale  of  land 
is  not  entitled  to  a  hearing  under  the 
Administrative  Procedure  Act  or  under  the 
Constitutional  requirements  of  due  process. 
Monolith  Portland  Cement  Company, 
A-28728  (July  11, 1962) 

The  provisions  of  section  5  of  the  Admin- 
istrative Procedure  Act  relating  to  hear- 
ings do  not  apply  to  offers  to  lease  public 
land  for  oil  and  gas  because  a  hearing  is 
not  required  by  the  pertinent  statute,  the 


Mineral  Leasing  Act,  nor  by  the  due  proc- 
ess provision  of  the  Constitution. 
George  N.   Keyston,  Jr.,   et  al.,   A-28350, 
A-28528  (Aug.  7, 1962) 

Where  a  hearing  examiner's  decision 
contains  a  ruling,  in  a  single  sentence,  on 
all  of  the  proposed  findings  and  conclu- 
sions submitted  by  a  party  to  a  hearing, 
and  the  ruling  on  each  finding  and  conclu- 
sion is  clear,  there  is  no  requirement  that 
the  examiner  rule  separately  as  to  each 
of  the  proposed  findings  and  conclusions 
individually. 

Where  the  factual  findings  upon  which 
an  examiner's  decision  are  based  are  stated 
clearly  in  a  decision,  it  is  not  essential 
that  a  separate  part  of  the  decision  be 
designated  "findings  of  fact." 
United  States  v.  Joe  Driear,  A-28925 
(Jan.  31,  1963)  70  I.D.  10 

A  notice  of  hearing  in  a  mining  contest 
case  which,  in  effect,  incorporates  the 
charges  in  the  complaint  that  the  land 
within  the  claim  is  nunmineral  in  charac- 
ter and  that  minerals  have  not  been  found 
within  the  limits  of  the  claim  in  sufficient 
quantities  to  constitute  a  valid  discovery 
sufficiently  complies  with  the  requirement 
in  section  5  of  the  Administrative  Proce- 
dure Act  that  a  notice  of  hearing  state  the 
matters  of  fact  and  law  asserted. 
United  States  of  America  v.  Pearl  Clarke 
et  al,  A-29639  (Oct.  17,  1963)     70  I.D.  455 

A  request  for  a  hearing  under  the  Ad- 
ministrative Procedure  Act  to  submit  proof 
as  to  the  identity  of  a  soldier  and  original 
entryman  to  sustain  a  soldier's  additional 
homestead  application  is  properly  denied 
when  the  appellant  has  been  given  the  op- 
portunity to  submit  written  evidence  and 
has  failed  to  do  so,  and  it  does  not  appear 
that  the  hearing  would  establish  any  fur- 
ther facts. 

Charles  M.  Dollarhide,  A-29933   (Mar.  5, 
1964) 

Technical  rules  of  evidence  are  not  ap- 
plicable to  administrative  proceedings,  and 
hearsay  evidence  may  be  admitted  in  an 
administrative  proceeding. 
United  States  v.  Richard  C.  Porter  et  al., 
A-29882  (Apr.  24,  1964) 

In  a  contest  against  a  mining  claim,  the 
claimant  has  the  burden  of  proof  under 
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the  Administrative  Procedure  Act  to  es- 
tablish the  validity  of  his  claim. 
United  States  v.  Melvin  L.  Nevitt,  A-30030 
(July  28,  1964) 

Admission  of  hearsay  evidence  in  a  hear- 
ing held  to  determine  the  validity  of  a 
mining  claim  is  not  cause  for  reversal  if 
the  decision  is  supported  by  substantial 
evidence,  including  probative  hearsay. 
United  States  v.  C.  M.  Reyes  et  al.,  A-30098 
(Aug.  18, 1964) 

Where  a  hearing  has  been  held  in  a  con- 
test, the  record  made  at  the  hearing  shall 
be  the  sole  basis  for  a  decision  and  evidence 
submitted  at  a  later  date  cannot  be  con- 
sidered in  deciding  the  case  on  the  merits. 
United  States  v.  Gilbert  C.  Wedertz, 
A-30126  (Oct.  15,  1964)  71 1.D.  368 

A  mining  claimant  who  participates  in  a 
hearing  which  is  a  part  of  contest  proceed- 
ings that  challenge  the  validity  of  his  claim 
and  in  an  appeal  from  a  decision  of  the 
hearing  examiner  on  the  validity  of  the 
claim  without  registering  an  objection  that 
the  standards  of  fairness  and  impartiality 
prescribed  by  the  Administrative  Proce- 
dure Act  have  not  been  observed  in  the 
conduct  of  the  hearing  is  barred  from  rais- 
ing that  objection  in  a  subsequent  appeal 
to  the  Secretary  of  the  Interior. 

The  procedure  prescribed  by  the  Interior 
Department's  rules  of  practice  for  the  initi- 
ation, prosecution,  and  decision  of  contests 
against  mining  claims  does  not  violate  the 
requirements  of  the  Administrative  Proce- 
dure Act  for  separation  of  functions  and 
does  not  constitute  a  denial  of  due  process. 
United  States  v.  Anita  E.  Spurrier  et  al., 
A-29306  (Oct.  21,  1964) 

VII.  LICENSING 

The  cancellation  of  a  grazing  permit 
without  according  the  permittee  an  op- 
portunity to  demonstrate  or  achieve  com- 
pliance with  lawful  requirements  is  unlaw- 
ful under  section  9(b)  of  the  Administra- 
tive Procedure  Act  except  in  cases  of 
willfulness  or  those  in  which  the  public 
health,  interest  or  safety  requires  other- 
wise;  the  Departmental  regulation  that  a 
decision  canceling  a  grazing  jiermit  will  not 
become  effective  pending  disposition  of  a 
timely  appeal  precludes  the  possibility  of 
such  a  decision  coming  within  the  scope  of 


the  exception  clause  in  section  9(b)  of  the 
Administrative  Procedure  Act. 
Frank  Halls,  A.  J.  Redd,  A-27133  ( Sept.  8, 
1955)  62  I.D.  344 

VIII.  PUBLIC  INFORMATION 

Where  the  Secretary  has  provided  by 
regulation  that  a  file  containing  copies  of 
all  final  opinions  and  orders  issued  by  the 
Secretary  or  the  Solicitor  in  the  adjudica- 
tion of  cases  be  maintained  in  the  Office 
of  the  Solicitor  and  that  that  file  shall  be 
available  for  public  inspection,  and  where 
such  a  file  is  being  maintained,  he  has  com- 
plied with  the  provision  of  the  Administra- 
tive Procedure  Act,  which  requires  all 
agencies  to  publish  or  make  available  for 
public  inspection  all  final  opinions  or  orders 
in  the  adjudication  of  cases. 
Robert  R.  Foster  et  al.,  A-29857  (June  15, 
1964) 

IX.  RULE  MAKING 

The  provisions  of  section  4  of  the  Admin- 
istrative Procedure  Act  relating  to  rule 
making  do  not  apply  to  a  special  rule  issued 
under  the  Federal  Range  Code  and  appli- 
cable to  the  range  in  a  particular  district 
because  the  rule  involves  use  of  the  Fed- 
eral range  which  is  public  property,  and 
matters  relating  to  public  property  are 
expressly  excepted  from  the  provisions 
governing  rule  making  in  section  4  of  the 
Administrative  Procedure  Act. 
Wade  McNeil  et  al.,  A-27439  (Nov.  19, 
1957)  64  I.D.  423 

The  provisions  of  section  4  of  the  Ad- 
ministrative Procedure  Act  relating  to  rule 
making  do  not  apply  to  regulations  issued 
by  the  Secretary  governing  the  issuance 
of  oil  and  gas  leases  on  the  Kenai  National 
Moose  Range,  because  the  regulation  in- 
volves the  use  of  public  property  and  mat- 
ters affecting  public  property  are  expressly 
excepted  from  the  provisions  governing  rule 
making  in  section  4  of  the  Administrative 
Procedure  Act. 

Richard  R.  Todd  et  al.,  A-28090,  A-28311, 
A-28374  (Oct.  30,  1961)  68  I.D.  291 

George  N.  Reystone,  Jr.,  et  at,  A-28350, 
A-28528  (Aug.  7,  1962) 

AGENCY 

Where  applicants  to  purchase  land  under 
a  small  tract  lease  deposited  the  applica- 
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tion  and  purchase  money  in  escrow  with  a 
bank  and  directed  the  bank  to  file  the  appli- 
cation within  a  certain  time  and  the  bank 
delayed  the  filing  beyond  the  time  specified, 
the  applicants  must  suffer  whatever  conse- 
quences result  from  the  action  of  their 
agent. 

Albert  H.  Dobry,  George  H.  Borovay, 
A-27387  (May  8,  1957)  64  I.D.  116 

Where  an  oil  and  gas  lessee  applies  for 
an  extension  of  his  entire  lease  despite  the 
fact  that  he  had  previously  assigned  a  por- 
tion of  his  lease  to  another  and  the  assign- 
ment has  been  approved,  he  will  not  be 
considered  to  be  an  apparent  or  ostensible 
agent  for  the  assignee  in  applying  for  the 
extension  where  there  is  no  evidence  that 
the  lessee  has  ever  been  held  out  to  be  an 
agent  of  the  assignee. 

To  create  an  agency  it  is  fundamental 
that  there  must  be  consent,  express  or  im- 
plied, by  both  principal  and  agent  that  the 
relationship  of  agency  shall  exist. 

The  burden  of  proving  agency  is  upon  the 
party  asserting  it. 

Where  an  oil  and  gas  lessee  applies  for 
an  extension  of  his  entire  lease  despite  the 
fact  that  he  had  previously  assigned  a  por- 
tion of  his  lease  to  another  and  the  assign- 
ment has  been  approved,  he  will  not  be 
considered  to  be  the  agent  of  the  assignee 
in  applying  for  the  extension  where  there 
is  no  proof  that  he  was  designated  as  the 
assignee's  agent  and  the  circumstances 
surrounding  his  applying  for  the  extension 
not  only  fail  to  show  that  he  was  acting 
as  agent  but  show  a  situation  inconsistent 
with  the  concept  of  agency. 

A  principal  cannot  have  an  agent  do 
what  the  principal  cannot  do  himself. 
Earl  C.  Hartley  et  al.,  A-27437,  A-27446, 
A-27447  (Jan.  13,  1958)  65  I.D.  12 

Where  an  informal  application  for  an 
extension  of  a  noncompetitive  oil  and  gas 
lease  is  timely  filed  by  a  person  who  is 
shown  on  appeal  to  have  acted  in  behalf 
of  the  record  titleholder  as  his  agent,  the 
application  for  extension  may  be  consid- 
ered to  have  been  properly  filed  and  the 
lease  may  be  extended  if  all  other  require- 
ments are  met. 
D.  J.  Doivd,  A-27956  (June  26,  1959) 

An  assignee  not  of  record  in  the  land 
office  who  offers  to  pay  the  rent  for  the 


sixth  year  of  a  5-year  noncompetitive  oil 
and  gas  lease  is  properly  not  considered  as 
an  agent  of  the  record  titleholder  for  the 
purpose  of  requesting  extension  of  the 
lease  in  view  of  the  complete  absence  of 
any  evidence  to  show  agency  and  assertions 
hy  the  assignee  and  the  record  titleholder 
in  their  subsequent  communications  with 
the  land  office  which  are  incompatible  with 
an  agency  relationship. 
Ben  Sapir  et  al,  A-28042  (Oct.  26,  1959) 

Where  one  timely  applies  for  a  5-year 
extension  of  an  oil  and  gas  lease  as  agent 
for  the  lessee,  the  application  may  be  ac- 
cepted although  proof  of  the  agency  is  not 
submitted  until  after  the  expiration  of  the 
primary  term  of  the  lease. 
O.  G.  Green,  A-28154  (Feb.  1,  1960) 

A  principal  is  liable  for  the  acts  of  his 
agent  within  his  express  authority  even 
where  by  mistake  the  agent  acts  contrary 
to  the  principal's  directions. 
Lauren  W.  Gibbs,  A-28384  (Sept.  21,  1960) 

67  I.D.  350 

A  person  who  selects  the  land  to  be  ap- 
plied for,  fills  in  the  land  description  on  a 
previously  signed  oil  and  gas  lease  offer, 
and  files  the  offer  is  the  agent  of  the  offeror 
and  the  offer  to  earn  priority  must  be  ac- 
companied by  the  statement  required  by 
the  pertinent  regulation,  43  CFR  192.42 
(e)(4). 

Where  an  oil  and  gas  lease  offer  is  filed 
by  a  person  pursuant  to  a  written  agree- 
ment under  which  he  is  empowered  to  act 
as  an  attorney  in  fact  for  the  offieror,  the 
offer  to  earn  priority  must  be  accompanied 
by  the  statement  required  by  the  pertinent 
regulation,  43  CFR  192.42(e)(4),  even 
though  the  party's  offer  is  prepared  in  a 
manner  not  specifically  provided  for  in  the 
agreement. 

The  Department's  regulation,  43  CFR 
192.42(e)(4),  requiring  statement  of  in- 
terest to  be  filed  where  an  agent  or  attorney 
in  fact  has  been  authorized  to  act  with 
respect  to  an  offer  is  applicable  to  a  situa- 
tion where  the  agent's  authority  to  act 
ceases  with  the  filing  of  the  offer. 
Eugenia  Bate,  A-28519  (Dec.  28,  1962) 

69  I.D.  230 

A  noncompetitive  oil  and  gas  lease  er- 
roneously issued  pursuant  to  an  offer  filed 
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by  one  acting  as  an  agent  for  the  offeror 
without  an  accompanying  statement  of  any 
possible  interest  of  the  agent  in  the  offer  or 
the  prospective  lease,  as  required  by  regu- 
lation 43  CFR  192.42(e)(4),  is  properly 
held  for  cancellation. 

Charles  B.  Oonsales  et  al,  Western  Oil 
Fields,  Inc.,  et  al.,  A-28699,  A-28887 
(Dec.  28,  1962)  69  I.D.  236 

An  oil  and  gas  lease  offer  filed  by  one 
acting  as  an  agent  for  the  offeror  without 
an  accompanying  statement  of  any  possible 
interest  of  the  agent  in  the  offer  or  pros- 
pective lease  as  required  by  the  pertinent 
regulation  43  CFR  192.42(e)  (4)  earns  no 
priority  and  must  be  rejected. 
Evelyn  R.  Robertson  et  al.,  Duncan  Miller, 
A-29251  (Mar.  21,  1968) 

Where  Departmental  decisions  have  es- 
tablished that  over  a  period  of  time  an 
offeror  has  so  authorized  another  to  act  for 
him  on  a  continuing  basis  in  relation  to 
filing  oil  and  gas  lease  offers  that  the  latter 
is  an  agent  of  the  former  within  the  mean- 
ing of  the  pertinent  regulation,  an  offer 
filed  by  the  offeror  during  that  period  as  to 
which  the  other  has  described  himself  as 
an  agent  is  properly  rejected  when  the  offer 
is  filed  without  an  accompanying  statement 
of  any  possible  interest  of  the  agent  in  the 
offer  or  prospective  lease  as  required  by 
regulation  43  CFR  192.42(e)  (4). 
Charles  B.  Gonsales,  A-29010  (Mar.  27, 
1963) 

An  oil  and  gas  lease  extension  applica- 
tion is  not  effective  though  it  is  timely  filed, 
when  the  one  filing  is  an  unauthorized 
agent  and  his  action  is  not  ratified  by  the 
lessee  until  after  the  expiration  of  the 
time  allowable  for  filing  of  the  lease  exten- 
sion application. 

Frank  and  Angela  Nap  or  an,  A-29420 
(June  20,  1963) 

Where  an  attorney  in  fact  or  agent  of  a 
lessee  signs  an  assignment  of  an  oil  and 
gas  lease  on  behalf  of  the  lessee,  evidence 
must  be  furnished  of  the  authority  of  the 
attorney  or  agent  to  execute  such  an  as- 
signment; and  the  fact  that  such  evidence 
has  been  previously  furnished  in  the  same 
land  office  in  connection  with  another  case 
will  not  satisfy  this  requirement  if  there 
has  been  no  incorporation  in  the  record  of 


a  reference  to  the  case  file  number  in 
which  evidence  of  the  authority  is  filed. 
Charlotte  E.  Brown  et  ah,  A-29667 
(Nov.  21,  1963)  70  I.D.  491 

A  person  who  selects  the  land  to  be 
applied  for,  fills  in  the  land  description  on 
the  offer,  and  is  to  receive  a  commission 
if  the  price  he  obtains  for  finding  an  as- 
signee for  the  lease  is  satisfactory  to  the 
lease  offeror,  is  an  agent  of  the  offeror,  and 
the  offer  to  earn  priority  must  be  accom- 
panied by  the  statement  required  by  the 
regulation  then  in  effect,  43  CFR  192.42(e) 
(4)(i),  notwithstanding  that  the  agency 
may  not  be  the  lease. 

B.  F.  Sandoval,  Jr.,  Leah  P.  Golden, 
A-29975  (June  12, 1964) 

AIRPORTS 

When,  after  partial  rejection  of  an  appli- 
cation for  renewal  of  an  airport  lease  on 
public  land,  the  Federal  Aviation  Agency 
indicates  its  willingness  to  allow  a  more 
extended  coverage  than  indicated  in  the 
recommendation  upon  which  the  partial 
rejection  was  based,  the  case  will  be  re- 
manded for  a  determination  of  the  land 
to  be  covered  by  the  renewal  in  a  meeting 
of  representatives  of  the  Bureau  of  Land 
Management,  the  applicant  and  the  Federal 
Aviation  Agency. 

Board  of  County  Commissioners,  White 
Pine  County,  Nevada,  A-29738  (Jan.  14, 
1964) 
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I.  GENERALLY 

The  restrictions  on  Territorial  borrow- 
ing in  48  U.S.C.  sec.  77  apply  only  to  obli- 
gations which  the  Territory  is  bound  to 
satisfy  out  of  its  funds.  Since,  under  sec- 
tions 1201  and  1202  of  the  Social  Security 
Act  (Public  Law  567,  83d  Oong.,  68  Stat. 
668),  the  Territory  would  not  be  required 
to  use  its  funds  to  repay  an  advance  from 
the  Unemployment  Trust  Fund,  the  accept- 
ance of  such  an  advance  would  not  be  an 
assumption  of  indebtedness  within  the 
meaning  of  48  U.S.C.  sec.  77. 

The  inclusion  of  Alaska  within  the  ambit 
of  the  Social  Security  Act  has  freed  the 
Territory  pro  tanto  from  any  restriction 
against  accepting  advances  from  the  Un- 
employment Trust  Fund  established  under 
that  act  which  might  otherwise  have  been 
contained  in  48  U.S.C.  sec.  77. 
Advances  to  Alaska  From  Unemployment 
Trust  Fund,  M-36262  (Feb.  10,  1955) 

The  Secretary  of  the  Interior  has  au- 
thority under  the  provisions  of  the  act  of 
June  6,  1924  (43  Stat.  464;  48  U.S.C.  sec. 
221  et  seq.),  to  prescribe  the  maximum 
number  or  type  of  boats  or  fishing  gear  that 
may  fish  within  a  designated  fishing  area 
in  the  waters  of  Alaska.  He  also  may 
stipulate  the  area  or  areas  within  which  a 
particular  boat  or  gear  will  be  permitted  to 
fish.  He  also  may  require  that  each  boat 
or  type  of  gear  be  licensed  and  may  fix  a 
reasonable  fee  to  be  paid  for  any  required 
license. 

Act  of  June  6, 1924  (43  Stat.  464),  M-36276 
(Apr.  22,  1955) 

The  act  of  Aug.  12,  1954  (68  Stat.  698; 
16  U.S.C.  sec.  1021  et  seq.),  authorizes 
the  Secretary  of  the  Interior  to  regulate 
the  taking  of  salmon  and  herring  on  the 


high  seas  in  areas  contiguous  to  the  terri- 
torial waters  of  Alaska. 
Act   of  August  12,   1954    (68  Stat.   698), 
M-36273   (Apr.  22,  1955) 

The  Territory  of  Alaska  may  obtain 
surplus  personal  property  without  reim- 
bursement under  Public  Law  659,  83d  Con- 
gress (68  Stat.  794). 

Transfer  of  Excess  Property  and  Disposi- 
tion of  Surplus  Property  to  the  Territories 
and  the  Trust  Territory  of  the  Pacific 
Islands,  M-36222  (Sept.  29, 1955) 

The  proposed  Alaska  constitution,  Article 
XV,  section  10,  should  not  be  construed  to 
require  that  any  candidate  for  the  Senate 
of  the  United  States  is  to  be  elected  for  a 
term  of  less  than  6  years. 
Classification  of  the  First  Senators  From 
the  State  of  Alaska  in  Regard  to  Their 
Initial  Term  of  Office,  M-36522  (July  30, 
1958) 

Where  a  statute  does  not  specifically  re- 
fer to  Alaska,  the  question  whether  such 
statute  may  nevertheless  operate  in  Alaska 
depends  on  whether  it  may  operate  therein 
consistently  with  special  legislation  and 
with  local  conditions  or  whether  it  is  a 
statute  "locally  inapplicable"  within  the 
meaning  of  section  3  of  the  act  of  Aug.  24, 
1912  (37  Stat.  512;  48  USC  sec.  23)  es- 
tablishing the  judicial  and  executive  de- 
partments in  Alaska. 

Applicability  to  Alaska  of  the  Stock-Rais- 
ing Homestead  Act  of  December  29,  1916 
(39  Stat.  862;  43  USC  sees.  291-301)  as 
Amended,  M-36537  (Nov.  25, 1958) 

The  legislative  history  of  section  20  of 
the  Alaska  Statehood  Act  of  July  7,  1958 
(72  Stat.  339),  makes  it  clear  that  the 
act  revoked  the  withdrawals  of  coal  land 
made  under  authority  of  section  2  of  the 
act  of  Oct.  20, 1914  (38  Stat.  742 ;  48  U.S.C, 
sec.  433). 

Proposed  Public  Land  Order  Opening  Coal 
Reserves  in  Alaska,  M-36572  (Aug.  20, 
1959) 

Administration  of  leases  for  the  cultiva- 
tion of  oysters  given  under  the  act  of 
Aug.  2,  1937  (50  Stat.  557;  48  U.S.C, 
1952  ed.,  sec.  223b)  authorizing  the  Secre- 
tary of  the  Interior  to  lease  bottoms  in 
Alaskan  waters  for  the  cultivation  of  oys- 
ters is  one  of  the  functions  retained  by 


18 


ALASKA,   I-III 


the  Secretary  of  the  Interior  under  the 
provisions  of  section  6(e)  of  the  Alaska 
Statehood  Act  (72  Stat.  339)  until  Jan.  1, 
1960,  the  first  day  of  the  first  calendar 
year  following  the  expiration  of  90  calen- 
dar days  after  certification  by  him  that 
the  Alaska  State  Legislature  has  made 
adequate  provisions  for  the  administration, 
management,  and  conservation  of  the  fish 
and  wildlife  resources  of  Alaska. 
Administration  of  Leases  of  Oyster  Bot- 
toms in  Alaska  Waters,  M-36579  (Oct.  5, 
1959) 

The  issuance  of  contracts  or  free  use 
permits  pursuant  to  the  Materials  Act  of 
July  31,  1947,  as  amended  (30  U.S.C.  sees. 
601-604),  does  not  operate  as  a  segregation 
or  reservation  of  the  land  affected  thereby 
and  does  not  preclude  the  application  of 
the  public  land  laws  and  the  orderly  dis- 
posal of  public  lands.  Lands  subject  to 
such  contracts  or  permits  may  therefore  be 
selected  by  the  State  of  Alaska  in  accord- 
ance with  the  provisions  of  the  Alaska 
Statehood  Act  (Public  Law  85-508;  72 
Stat.  339). 

Contracts  and  free  use  permits  issued 
pursuant  to  the  Materials  Act  of  July  31, 
1947,  as  amended  (30  U.S.C.  sees.  601-604), 
create  a  property  right  in  the  United 
States  which  cannot  be  disposed  of  without 
legislative  authority.  The  United  States 
would  therefore  retain  all  rights  in  and 
full  control  over  existing  contracts  and 
permits,  in  accordance  with  their  terms 
and  conditions,  after  the  lands  subject  to 
such  contracts  or  permits  were  selected 
by  or  patented  to  the  State  of  Alaska  and, 
accordingly,  distribution  of  monies  re- 
ceived from  contracts,  affected  by  selection 
or  patent,  should  continue  to  be  made  pur- 
suant to  the  terms  and  provisions  of  the 
Materials  Act  as  set  forth  in  30  U.S.C. 
sec.  603. 

Alaska  State  Selections  of  Lands  Subject 
to  Existing  Contracts  or  Permits  Issued 
Pursuant  to  the  Materials  Act  of  July  31, 
1947,  as  Amended  (30  U.S.C.  sees.  60.1- 
604),  M-36582   (July  22,  1960) 

Legislative  grants  must  be  construed 
strictly  against  the  grantee  lest  they  be 
enlarged  to  include  more  than  what  was 
intended. 


Section  45(a)  of  the  Alaska  Omnibus 
Act  permits  the  transfer  of  real  and  per- 
sonal property  to  the  State,  if  it  is  deter- 
mined that  a  Federal  function  has  been 
terminated  or  curtailed  and  has  been  or 
will  be  assumed  by  the  State. 

The  authority  of  any  Commission  ap- 
pointed pursuant  to  section  46(a)  of  the 
Alaska  Omnibus  Act  is  limited  to  the  con- 
sideration of  factual  disputes  only  and 
such  a  Commission  has  no  authority  to 
pass  upon  questions  of  law  or  to  resolve 
disputes  respecting  the  proper  interpreta- 
tion of  the  statute. 

Transfer  of  Real  and  Personal  Properties 
to  the  State  of  Alaska  Pursuant  to  Section 
6(e)  of  the  Alaska  Statehood  Act,  M-36648 
(Mar.  11,  1963)  70  I.D.  91 

II.  ALASKA  RAILROAD 

The  Secretary  of  the  Interior  has  au- 
thority under  the  provisions  of  the  act  of 
Mar.  12,  1914  (38  Stat.  305;  48  U.S.C.  sec. 
301  et  seq.),  to  establish  through  rates 
which  are  different  from  local  rates  appli- 
cable to  intermediate  points  and  to  estab- 
lish rates  for  freight  shipped  from  ports  in 
the  States  via  steamship  and  the  Alaska 
Railroad. 

Alaska  Railroad  Freight  Rates,  M-36317 
(Jan.  19,  1956)  63  I.D.  33 

III.  COAL  LEASES  AND  PERMITS 

The  Secretary  of  the  Interior  may  grant 
one  coal  lessee  a  right-of-way  over  the 
lands  leased  to  another  coal  lessee  and  may 
allow  the  former  to  use  jointly  with  the 
other  a  road  constructed  by  the  latter  upon 
suitable  terms  and  conditions. 
A.  Ben  Shallit,  TJsibelli  Coal  Mine,  Inc., 
A-27314  (July  9,  1956)  63  I.D.  193 

Section  8(d)  of  the  act  of  July  7,  1958 
(72  Stat.  339),  the  Alaska  Act  of  Admis- 
sion into  the  Union  as  a  State,  when  it 
provided  that  all  of  the  laws  of  the  United 
States  shall  have  the  same  force  and  effect 
within  the  State  of  Alaska  as  elsewhere 
within  the  United  States  included  in  those 
laws,  laws  that  apply  only  to  Alaska  at  the 
time  of  its  admission  as  a  State  and  where 
as  of  that  time  a  special  law  applicable 
only  to  Alaska  covers  the  whole  of  any  par- 
ticular field  which  is  also  covered  by  a 
general  law,  the  special  law  will  continue 
to  operate  rather  than  the  general  law,  by 
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the  force  of  the  provisions  of  section  8, 
unless  repealed  in  terms  or  by  clear  impli- 
cation. Thus,  the  Alaska  Coal  Leasing 
Act  of  Oct.  20, 1914  (38  Stat.  741 ;  48  U.S.C. 
sec.  32)  continues  to  be  the  law  applicable 
to  the  disposition  of  coal  deposits  belong- 
ing to  the  United  States  and  the  coal  leas- 
ing provisions  of  the  act  of  Feb.  25,  1920, 
do  not  apply  to  them. 

Applicability  of  the  Coal  Leasing  Provi- 
sions of  the  Act  of  February  25,  1920  (41 
Stat.  431;  30  U.S.C.  sec.  181  et  seq.)  as 
Amended,  to  the  State  of  Alaska,  M-36551 
(Feb.  4,  1959) 

An   application  for   a   coal  prospecting 
permit  is  properly  rejected  where  the  lands 
applied  for  are  subject  to  leasing  rather 
than  to  prospecting. 
Wilbur  C.  Allen,  A-27857  (Feb.  27,  1959) 

An  application  to  lease  coal  lands  in 
Alaska  which  were  not  included  in  a  prior 
prospecting  permit  and  which  in  effect  re- 
quires an  amendment  of  the  permit  must 
be  rejected  in  view  of  the  fact  that  Con- 
gress has  repealed  the  act  under  which  the 
permit  was  issued  and  the  Secretary  of 
the  Interior  has  no  longer  any  authority 
to  amend  prospecting  permits  under  the 
repealed  act. 

Gladys  E.  Dunkle.  Executor  of  the  Estate 
of  W.  E.  Dunkle,  A-28177  (Mar.  28,  1960) 

Where  no  action  was  taken  on  an  appli- 
cation to  amend  a  coal  permit  for  Alaskan 
land  prior  to  the  repeal  of  the  act  of 
Oct.  20, 1914,  by  the  act  of  Sept.  9, 1959,  the 
application  must  thereafter  be  rejected  be- 
cause of  the  cessation  of  authority  in  the 
Secretary  to  act  under  the  1914  act. 
H.  A.  Faroe,  A-28836  (Sept.  17,  1962) 

An  application  for  a  coal  prospecting 
permit  under  regulations  issued  pursuant 
to  the  act  of  Oct.  20,  1914,  filed  after  the 
repeal  of  that  act  by  the  act  of  Sept.  9, 
1959,  is  subject  to  rejection  because  of  the 
cessation  of  authority  of  this  Department 
to  issue  permits  under  the  1914  act;  and, 
even  though  the  1959  act  extended  the  pro- 
visions of  the  Mineral  Leasing  Act  of 
Feb.  25,  1920,  to  Alaska,  the  land  office  did 
not  have  any  duty  or  authority  to  consider 
the  application  as  one  under  the  1920  act 
until  some  action  was  taken  by  the  appel- 
lant to  amend  the  application  to  come 
within  that  act. 


A  coal   prospecting  permit  application 

which  conflicts  with  an  approved  selection 
made  by  the  State  of  Alaska  under  the 
Alaska  Mental  Health  Act  is  properly  re- 
jected in  favor  of  the  State  selection,  re- 
gardless of  which  application  was  first 
filed. 

Cripple  Creek  Coal  Company,  A-29564 
(Oct.  11,  1963)  70I.D.  451 

IV.  GRAZING 
Where  the  time  for  complying  with  cer- 
tain requirements  of  a  grazing  lease  has 
been  extended  for  a  "reasonable  time,"  it 
is  improper  for  the  land  office  manager  to 
hold  the  lease  for  cancellation  prior  to  the 
expiration  of  a  reasonable  time  for  com- 
pliance. 
Leo  W.  Winter,  A-27097  (May  25,  1955) 

Lands  included  in  grazing  leases  issued 
under  the  act  of  Mar.  4,  1927  (48  U.S.C. 
sees.  471,  471a-471o),  are  deemed  to  be  ap- 
propriated and  segregated  from  the  re- 
mainder of  the  public  domain  in  Alaska. 
Where  leased  lands  are  included  in  an  ap- 
plication for  other  use  or  disposal,  such 
application  may  be  allowed,  under  43  CFR 
63.18,  upon  a  finding  by  the  appropriate 
officer  that  the  allowance  is  in  the  public 
interest  or  will  not  unduly  interfere  with 
the  use  of  the  remaining  leased  area  for 
grazing  purposes.  The  authority  to  "class- 
ify," i.e.  to  determine  whether  the  desired 
leased  lands  are  suitable  for  the  purpose 
indicated  in  such  disposal  application,  fol- 
lows as  a  necessary  corollary. 
Alaska  Grazing  Act  of  March  4,  1927  (48 
U.S.C.  sees.  471,  471a-471o)  ;  Authority  of 
Secretary  to  ''Classify''  Leased  Lands  for 
Disposal,  M-36454   (July  23,  1957) 

V.  HEADQUARTERS  SITES 

An  Alaska  headquarters  site  application 
will  be  rejected  where  the  applicant  is  not 
engaged  on  his  own  behalf  in  trade,  manu- 
facture, or  other  productive  industry  and 
relies  solely  upon  his  employment  as  a 
construction  engineer,  land  surveyor,  and 
draftsman  by  the  United  States  Air  Force 
to  meet  the  requirements  for  a  headquar- 
ters site. 

The  first  proviso  to  section  10  of  the  act 
of  May  14,  1898,  applies  to  mutually  ex- 
clusive classes  of  persons:  those  who  are 
employed  by  others  engaged  in  trade,  man- 
ufacture, or  other  productive  industry,  and 
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those  who  are  not  so  employed  but  are 
engaged  on  their  own  behalf  in  trade,  man- 
ufacture, or  other  productive  industry. 

One  who  is  employed  by  the  United 
States  Air  Force  does  not  come  within  the 
category  of  persons  "employed  by  citizens 
of  the  United  States,  associations  of  such 
citizens,  or  by  corporations  organized  un- 
der the  laws  of  the  United  States,  or  of  any 
State  or  Territory." 

Willis  Bight  Morris,  A-27273  (May  7, 
1956)  63  I.D.  117 

Where  an  applicant's  notice  of  location 
of  settlement  of  an  Alaska  headquarters 
site  is  rejected  on  the  ground  that  the  land 
involved  has  been  classified  for  disposal 
under  the  Small  Tract  Act  and  therefore 
is  not  subject  to  other  forms  of  entry,  but 
the  manager  allows  the  appellant  the  right 
to  either  appeal  his  decision  or  file  a  small 
tract  application,  and  the  applicant  does 
not  appeal  but  instead  files  a  small  tract 
application  which  is  junior  in  time  to 
another  small  tract  application,  the  appel- 
lant by  failing  to  appeal  from  the  man- 
ager's decision  thereby  waived  any  rights 
he  may  have  had  under  his  location  notice 
and  the  land  will  be  awarded  to  the  first 
qualified  small  tract  applicant. 
William.  D.  Cunningham,  Alice  F.  McGrath, 
A-27297  (May  28,  1956) 

A  headquarters  site  application  will  be 
rejected  when  it  is  not  based  upon  settle- 
ment prior  to  the  withdrawal  of  the  land 
from  all  forms  of  appropriation  under  the 
public  land  laws  and  the  land  has,  subse- 
quent to  revocation  of  withdrawal,  been 
classified  for  sale  to  another  applicant 
under  the  act  of  Aug.  1,  1956,  as  amended. 
Eleanor  Helen  Wold,  A-29562  (Oct.  8, 1963) 

VI.  HOMESITES 

An  application  to  purchase  a  homesite  in 
Alaska  is  properly  rejected  where  the  land 
is  withdrawn  from  disposition,  and  the 
applicant  can  gain  no  right  to  the  land 
because  he  may  have  been  misinformed  by 
the  land  office  that  the  land  was  available. 
John  E.  Engdall,  A-28371  (Aug.  2,  1960) 

A  protest  against  the  issuance  of  a  pat- 
ent to  an  Alaska  homesite  is  properly  re- 
jected where  the  protest  is  not  filed  in  the 
land  office  where  the  filing  is  required 
until  after  a  patent  to  the  land  has  been 
issued. 
Tennis  J.  Aarstad,  A-28437  (Sept.  6.  1960) 


A  homesite  application  in  Alaska  is 
properly  rejected  where  the  applicant  fails 
to  provide  a  proper  description  of  the  land 
applied  for  and  no  notice  of  location  was 
filed  in  the  proper  land  office  as  required 
to  entitle  the  applicant  to  credit  for  resi- 
dency or  occupancy  prior  to  filing  the  ap- 
plication to  purchase. 

Fred  Schellenberg,  Administrator  of  the 
Estate  of  William  J.  Farchin,  A-29734 
(Nov.  1, 1963) 

Where  an  applicant  for  a  homesite  files 
a  protest  against  an  application  to  pur- 
chase a  headquarter  site  within  30  days 
after  the  publication  of  the  latter  applica- 
tion, the  protest  being  based  on  the  asser- 
tion that  the  protestant  has  a  superior 
right  to  part  of  the  land  included  in  the 
headquarter  site  application,  the  protest  is 
properly  dismissed  where  the  protestant 
fails,  as  required  by  section  10  of  the  act 
of  May  14,  1898,  to  commence  an  action 
within  60  days  in  a  court  of  competent 
jurisdiction  to  quiet  title  to  the  land  in 
conflict. 

John  Martin  Pearson,  A-29674  (Dec.  18, 
1963)  70  I.D.  523 

VII.  HOMESTEADS 

A  notice  of  location  of  settlement  or  oc- 
cupancy claim  on  unsurveyed  land  in  Alas- 
ka is  properly  rejected  where  the  land 
applied  for  is  withdrawn  from  all  forms  of 
appropriation  under  the  public  land  laws 
before  the  locator  has  made  any  improve- 
ments or  established  residence  on  the  land. 
Anne  V.  Hestnes,  A-27096  (June  27,  1955) 

Where  one  applies  for  a  survey  of  a 
homestead  claim,  only  a  portion  of  the 
claim  is  surveyed,  and  the  applicant  then 
applies  to  enter  only  the  surveyed  portion 
and  submits  final  proof  on  and  accepts  a 
patent  only  for  such  portion,  all  without 
objection  other  than  an  alleged  verbal  ob- 
jection to  the  surveyor,  he  must  be  deemed 
to  have  waived  or  abandoned  any  rights  to 
the  remainder  of  the  claim  and  cannot 
4  years  later  file  a  notice  of  location  of 
settlement  for  that  land. 
Lafe  L.  Hufman,  A-27272  (Mar.  12,  1956) 

The  act  of  Mar.  8,  1922  (42  Stat.  415; 
48  U.S.C.  sees.  376,  377),  is  applicable  to 
homestead  applications,  settlement  claims, 
or  entries  where  the  lands  covered  thereby 
are  reported  by  the  Geological  Survey  as 
either  valuable,  or  prospectively  valuable 
for  coal,  oil  or  gas. 
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The  act  of  Mar.  8,  1922,  supra,  consti- 
tutes an  extension  to  the  Territory  of  Alas- 
ka of  the  principles  of  the  surface  home- 
stead acts  in  force  in  the  public  land  States, 
namely,  the  acts  of  Mar.  3,  1909  (35  Stat. 
844:30  U.S.C.  sec.  81),  June  22,  1910  (36 
Stat.  583;  30  U.S.C.  sees.  83-85),  and 
July  17,  1914  (38  Stat.  509;  30  U.S.C.  sees. 
121-123).  Therefore,  the  procedure  set  out 
in  43  OFR  66  and  43  CFR  102.22  should  be 
followed. 

The  words  "before  the  date  of  issuance 
of  a  final  certificate"  in  the  act  of  Mar.  8, 
1922  (42  Stat.  415  ;  48  U.S.C.  sees.  376,  377), 
supra,  should  be  construed  to  mean  "before 
the  date  of  earning  of  equitable  title." 

So  far  as  the  mineral  reservation  pro- 
visions of  the  act  of  Mar.  8,  1922  (42  Stat. 
415;  48  U.S.C.  sees.  376,  377),  supra,  are 
concerned,  it  is  immaterial  whether  a  min- 
eral lease  application  or  permit  application 
was  filed  prior  or  subsequent  to  the  filing 
of  a  homestead  application  or  to  the  initia- 
tion of  a  settlement  claim,  conflicting  with 
the  mineral  application.  Priority  deter- 
mines whether  the  last  paragraph  of  43 
CFR  66.2(b)   or  43  CFR  66.6  applies. 

A  report  from  the  Geological  Survey  that 
land  covered  by  a  homestead  application, 
settlement  claim,  or  entry  is  prospectively 
valuable  for  one  of  the  minerals  named  in 
the  act  of  Mar.  8,  1922  (42  Stat.  415;  48 
U.S.C.  sees.  376,  377),  supra,  is  sufficient, 
unless  satisfactory  final  proof  on  the  entry 
has  been  submitted,  to  warrant  requiring 
the  applicant,  settler,  or  entryman,  respec- 
tively, to  consent  to  a  reservation  of  that 
mineral  or  to  assume  the  burden  of  proving 
that  in  fact  the  land  is  nonmineral  in 
character. 

The  applicant's,  settler's  or  entryman's 
consent  is  required  before  a  homestead 
application,  settlement  claim,  or  entry,  re- 
spectively, may  be  impressed  with  a  min- 
eral reservation  under  the  act  of  Mar.  8, 
1922  (42  Stat.  415;  48  U.S.C.  sees.  376, 
377).  supra. 

If  the  Geological  Survey  reports  after 
the  date  of  submission  of  satisfactory  final 
proof  on  an  entry  not  impressed  with  a 
mineral  reservation  under  the  act  of 
Mar.  8,  1922  (42  Stat.  415;  48  U.S.C.  sees. 
376,  377),  supra,  that  the  land  is  "coal,  oil 
or  gas  in  character"  (mineral  in  charac- 
ter), the  entryman  cannot  be  compelled  to 


consent  to  such  a  reservation  unless  the 
Government  contests  the  entry  and  proves 
that  before  such  dalte  the  land  was  known 
to  be  of  that  character.  The  contest  can- 
not be  based  on  a  charge  that  the  lands 
were  known  before  that  date  to  be  "pro- 
spectively valuable"  for  coal,  oil  or  gas. 

If  when  an  entry  impressed  with  a  min- 
eral reservation  under  the  act  of  Mar.  8, 
1922  (42  Stat.  415;  48  U.S.C.  sees.  376, 
377) ,  supra,  is  ready  for  patent,  the  current 
report  of  the  Geological  Survey  is  that  the 
lands  have  no  value  or  prospective  value 
for  the  mineral  reserved  and  there  is  then 
an  outstanding  mineral  lease  or  permit, 
the  patent  may  be  issued  without  the  min- 
eral reservation  but  excepting  from  the 
lands  being  patented  the  mineral  covered 
by  the  lease  or  permit,  the  exception  to  be 
effective  only  so  long  as  the  lease  or  permit 
and  rights  thereunder  exist. 
Act  of  March  8,  1922  U2  Stat.  415;  48 
U.S.C.  Sees.  376,  377),  M-36483  (Jan.  27, 
1958)  65  I.D.  39 

A  notice  of  location  of  a  homestead  set- 
tlement on  public  lands  in  Alaska  is  prop- 
erly rejected  where  the  land  involved  is 
withdrawn  from  settlement,  location,  sale 
and  entry,  and  reserved  for  classification. 
Eugene  T.  Meyer,  A-27729  (Dec.  17,  1958) 

A  notice  of  location  of  a  settlement  or 
occupancy  claim  is  properly  rejected  to  the 
extent  that  it  conflicts  with  a  prior  out- 
standing Indian  allotment  which  was  ap- 
proved by  the  Department. 
Edward  W.  Harrington,  A-27823  (June  15, 
1959) 

A  noncompetitive  oil  and  gas  lease  appli- 
cation is  properly  rejected  where  the  lands 
applied  for  are  embraced  in  settlement 
claims  in  Alaska  which  were  classified  as 
not  prospectively  valuable  for  oil  and  gas 
prior  to  the  filing  of  satisfactory  final  proof, 
and  no  showing  is  made  that  the  lands 
involved  were  known  to  be  mineral  in 
character  prior  to  the  filing  of  final  proof. 
Fred  Axford,  A-27933  (June  29, 1959) 

An  application  for  a  stockraising  home- 
stead in  Alaska  is  properly  rejected  on  the 
ground  that  the  statute  authorizing  allow- 
ance of  stockraising  homesteads  is  not  ap- 
plicable to  Alaska. 
Yule  Kilcher,  A-28013  (Aug.  10,  1959) 
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A  notice  of  location  of  a  homestead  set- 
tlement on  public  lands  in  Alaska  is  prop- 
erly rejected  where  the  land  involved  is 
included  in  a  powersite  reserve. 
Bessie  G.  Stevens,  A-28039  (Aug.  25, 1959) 

Final  proof  for  homestead  entry  in 
Alaska  is  properly  rejected  and  the  entry 
held  for  cancellation  where  the  final  proof 
shows  on  its  face  that  the  entryman  failed 
to  comply  with  the  cultivation  require- 
ments of  the  homestead  laws. 

The  failure  of  a  homestead  entryman  to 
comply  with  the  cultivation  requirements 
of  the  homestead  laws  cannot  be  waived 
on  the  ground  that  a  land  office  employee 
gave  the  entryman  erroneous  information 
as  to  the  number  of  acres  required  to  be 
cultivated  under  the  laws. 
Gerald  C.  Chisum,  A-28295  (June  7,  1960) 

An  application  for  a  second  homestead 
entry  in  Alaska  is  properly  rejected  where 
the  applicant  states  only  that  he  relin- 
quished his  first  entry  because  he  wanted 
larger  acreage. 

If  a  homestead  entry  in  Alaska  is  relin- 
quished without  consideration  because  the 
character  or  small  area  of  the  land  renders 
it  impossible  to  make  a  living  on  the  land, 
and  it  appears  that  no  vacant  contiguous 
land  can  be  added  to  the  entry,  the  entry- 
man  can  be  deemed  to  have  abandoned 
the  entry  "because  of  matters  beyond  his 
control"  within  the  meaning  of  the  act  of 
Sept.  5,  1914. 

Allan  Whiteford,  Jr.,  A-28301    (June  23, 
1960) 

A  homestead  application  for  land  in 
Alaska  is  properly  rejected  where  the  land 
applied  for  is  withdrawn  from  settlement, 
location,  sale  and  entry,  and  reserved  for 
classification. 
Paul  Abernathy,  A-28292  (July  11,  1960) 

The  requirement  that  an  entryman  con- 
sent to  the  reservation  to  the  United  States 
of  the  oil  and  gas  deposits  in  his  home- 
stead entry  in  the  Kenai  Peninsula,  Alaska, 
will  be  set  aside  and  the  case  remanded 
for  re-examination  under  the  terms  of  the 
act  of  Sept.  14,  1960,  where  it  appears 
that  the  entryman  may  be  eligible  for  an 
unrestricted  patent  under  that  statute. 
Eugene  D.  Smith,  A-27896  (Oct.  7,  1960) 


Where  land  covered  by  a  homestead 
entry  or  application  is  found  to  be  pros- 
pectively valuable  for  oil  and  gas  at  any 
time  prior  to  the  submission  of  satisfactory 
final  proof,  the  entryman  must  consent  to 
the  imposition  of  a  reservation  of  the  oil 
and  gas  to  the  United  States,  or  apply  for 
a  reclassification  of  the  land. 

The  act  of  Mar.  8, 1922,  was  an  extension 
to  the  territory  of  Alaska  of  the  principles 
of  the  earlier  surface  homestead  acts  which 
did  not  apply  to  Alaska. 
George  R.  Pollard,  Milton  H.  Lichten- 
walner,  Charles  G.  Martin,  A-27S98, 
A-28007  (Oct.  18, 1960) 

A  charge  of  failure  to  establish  residence 
on  a  homestead  entry  is  not  sustained  by 
evidence  that  the  residence  maintained  was 
not  of  the  character  contemplated  by  the 
requirements  for  final  proof. 

The  requirement  of  the  homestead  law 
that  an  entrywoman  must  establish  resi- 
dence on  the  entry  within  six  months  of 
the  allowance  thereof  is  met  where  it  is 
shown  that  the  entrywoman,  although  re- 
maining employed  away  from  the  land  and 
maintaining  temporary  quarters  near  her 
employment,  spent  many  nights  on  the  land 
during  the  six-month  period  working  on 
her  cabin  and  showed  the  necessary  intent 
to  make  the  entry  her  home. 
Glenn  M.  Clarke  v.  Bertha  Mae  Tabbytite, 
A-28531  (Feb.  2, 1961) 

An  application  for  a  second  homestead 
entry  in  Alaska  is  properly  rejected  when 
the  applicant  relinquished  the  original  en- 
try only  after  a  successful  contest  of  an- 
other homestead  entry  which  resulted  in 
acquisition  of  a  preference  right  of  entry 
on  that  land  and  the  record  indicates  that 
she  relinquished  her  first  entry  just  to 
secure  better  land. 

Velma  Lorene  Shelley,  A-28572  (Mar.  10, 
1961) 

A   notice   of   location   of   a   homestead 
settlement  is  properly  rejected  where  at 
the  time  it  is  made  the  land  involved  is 
withdrawn  from  settlement. 
Robert  L.  Miller,  A-28596  (Mar.  14,  1961) 

68  I.D.  81 

Where  the  Department  has  held  that 
part  of  the  land,  in  Alaska,  included  in  a 
notice  of  settlement  location  or  occupancy 
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is  in  a  prior  approved  Indian  allotment  to 
an  allottee,  now  deceased,  and  where  the 
settler  has  built  improvements  on  the  land 
in  conflict  which  he  continues  to  occupy, 
the  initiation  and  prosecution  of  the  steps 
necessary  to  convey  the  land  to  the  settler 
or  remove  him  from  it  are  to  be  undertaken 
by  the  Bureau  of  Indian  Affairs  which  has 
the  responsibility  for  determining  heirs 
and  supervising  conveyances  of  allotted 
land,  not  by  the  Bureau  of  Land  Manage- 
ment, and  instructions  issued  by  a  land 
office  of  the  Bureau  of  Land  Management 
setting  a  90-day  period  within  which  the 
settler  must  reach  an  agreement  with  the 
heirs  of  the  allottee  or  be  removed  from 
the  land  are  set  aside. 

Edward  W.  Harrington,  A-28585  (Mar.  24, 
1961)  68  I.D.  78 

An  allegation  in  a  private  contest  that  a 
settler  on  unsurveyed  land  "has  not  posted 
his  entry  adequately  for  the  public  to  be 
aware  of  it"  and  "has  not  blazed  a  trail  or 
corner  markers  to  said  property"  is  a 
sufficient  allegation  that  the  settler  has 
failed  to  mark  the  claim  by  permanent 
monuments  at  each  corner  as  required  by 
the  statute  authorizing  settlement  on  un- 
surveyed land  in  Alaska. 
August  F.  Scheele  v.  Johnny  H.  Dockery, 
A-28541  (Mar.  30,  1961)  68  I.D.  100 

A  noncompetitive  oil  and  gas  lease  appli- 
cation is  properly  rejected  when  the  lands 
applied  for  are  embraced  in  a  subsequent 
homestead  entry  and  were  classified  as  not 
prospectively  valuable  for  oil  and  gas  prior 
to  the  filing  of  satisfactory  final  proof,  and 
no  showing  is  made  that  the  lands  involved 
were  known  to  be  mineral  in  character 
prior  to  the  filing  of  final  proof. 
M.  B.  Kirkpatrick  et  al,  A-28461  (June  20, 
1961) 

Where  a  regulation  is  amended  to  re- 
move the  requirement  that  entrymen  on 
or  claimants  of  lands  which  are  determined 
to  be  prospectively  valuable  for  oil  or  gas 
after  entry  but  before  the  entry  or  claim 
has  been  perfected  must  file  a  waiver  of 
rights  to  the  oil  and  gas  for  which  the  land 
has  been  found  prospectively  valuable  and 
to  substitute  a  different  procedure  in  such 
cases,  the  provisions  of  the  amended  regu- 
lation will  be  applied  to  claimants  and 
entrymen  who  have  appealed  to  the  Secre- 


tary from  the  demand  made  under  the  for- 
mer regulation  that  they  file  a  waiver,  if 
there  are  no  adverse  rights  or  if  the  in- 
terest of  the  United  States  will  not  be 
prejudiced  thereby. 

Before  the  amendment  of  43  CFR  102.22 
on  Dec.  12,  1961,  where  land  covered  by  a 
homestead  entry  or  application  was  found 
to  be  prospectively  valuable  for  oil  and  gas 
at  any  time  prior  to  the  submission  of 
satisfactory  final  proof,  it  was  proper  to 
require  the  entryman  to  consent  to  the 
imposition  of  a  reservation  of  the  oil  and 
gas  to  the  United  States,  or  apply  for  a 
reclassification  of  the  land. 

The  act  of  Mar.  8,  1922,  was  an  exten- 
sion to  the  territory  of  Alaska  of  the  prin- 
ciples of  the  earlier  surface  homestead 
acts  which  did  not  apply  to  Alaska. 

Where  prior  to  the  amendment  of  43 
CFR  102.22  on  Dec.  12,  1961,  lands  in  a 
homestead  entry  in  Kenai  Peninsula, 
Alaska,  were  classified  by  the  Geological 
Survey  as  prospectively  valuable  for  oil 
and  gas  before  the  entryman  had  com* 
pleted  requirements  for  earning  patent  un- 
der the  homestead  laws,  the  entryman  was 
properly  required  to  file  a  mineral  waiver 
and  consent  to  patenting  of  the  land  with 
a  reservation  to  the  United  States  of  the 
oil  and  gas  deposits  in  the  land  together 
with  the  right  to  prospect  for,  mine,  and 
remove  the  reserved  minerals  in  accordance 
with  the  act  of  Mar.  8,  1922,  as  amended, 
if  the  lands  were  not  subject  to  patenting 
under  the  act  of  Sept.  14, 1960. 
Milton  H.  Lichtenwalner  et  al.,  A-28825 
et  al.  (May  31,  1962)  69  I.D.  71 

A  homestead  entry  inadvertently  allowed 
for  land  included  within  an  existing  entry 
is  properly  canceled  because  the  land  is 
unavailable  for  entry  so  long  as  the  first 
entry  remains  of  record. 
Sam  Fathol  McGee,  A-29031  (July  17, 
1962) 

Commuted  homestead  final  proof  which 
shows  only  that  purported  cultivation  for 
the  second  year  was  done  by  clearing, 
discing  and  seeding  frozen  land  during  mid- 
winter months  in  Alaska  is  properly  re- 
jected as  failing  to  show  on  its  face  bona 
fide  cultivation  of  the  land,  as  discing  and 
seeding  can  be  done  satisfactorily  only 
during  the  proper  season  of  the  year. 
John  A.  Bartel,  A-29664  (Oct.  11,  1962) 
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Final  proof  for  a  homestead  entry  in 
Alaska  which  on  its  face  shows  that  the 
entryman  did  not  comply  with  the  cultiva- 
tion requirements  of  the  homestead  laws  is 
properly  rejected  and  the  entry  properly 
canceled. 

Frederick  N.  Van  Horn,  A-29081  (Nov.  20, 
1962) 

The  breaking,  planting  or  seeding,  and 
tillage  for  a  crop  which  constitute  cultiva- 
tion of  the  soil  of  a  homestead  entry  must 
include  such  acts  and  be  done  in  such  man- 
ner as  to  be  reasonably  calculated  to  pro- 
duce profitable  results. 

A  homestead  entry  is  properly  canceled 
when  the  final  proof  submitted  by  the  en- 
tryman shows  on  its  face  that  he  did  not 
cultivate  Vie  of  the  entry  in  the  second  year 
of  the  entry  and  V8  in  the  third  year  and 
thereafter  until  final  proof  was  submitted. 
Margaret  L.  Gilbert  v.  Bob  H.  Oliphant, 
A-29163  (Apr.  11,  1963)  70  I.D.  128 

In  order  for  a  homestead  entryman  on 
the  Kenai  Peninsula  in  Alaska  to  be  en- 
titled to  the  grant  of  oil  and  gas  deposits 
provided  for  in  the  act  of  Sept.  14,  1960, 
compliance  with  the  requirements  of  the 
homestead  laws,  except  for  actual  submis- 
sion  of  final  proof,  must  have  been  made 
prior  to  July  23, 1957,  and  where  the  entry- 
man's  final  proof  did  not  show  that  one- 
eights  of  the  entry  was  cultivated  prior  to 
that  time,  there  was  not  compliance  with 
all  the  requirements  for  patent  and  the 
entryman  was  not  entitled  to  the  benefits 
of  the  1960  act. 
Wilford  8.  Jones,  A-29320  (May  2, 1963) 

An  application  for  a  second  homestead 
entry  under  the  act  of  Sept.  5, 1914,  is  prop- 
erly rejected  in  the  absence  of  sufficient 
showing  that  the  applicant  lost,  forfeited, 
or  abandoned  the  original  entry  through  no 
fault  of  his  own  or  because  of  matters  be- 
yond his  control. 
Kermit  A.  Dowse,  A-29355  (June  7,  1963) 

Where  a  special  private  act  renders  moot 
the  issue  on  an  appeal  from  the  rejection  of 
an  additional  homestead  application  in 
Alaska,  the  appeal  will  be  dismissed,  the 
Bureau  of  Land  Management  decisions  va- 
cated, and  the  case  remanded  for  further 
consideration    and    action    in    accordance 


with  the  provisions  of  the  special  act  and 

the  homestead  laws. 

Leo  F.  Reeves,  A-27919  (June  25,  1963) 

Although  a  World  War  I  veteran  having 
more  than  19  months  military  service  credit 
may  file  acceptable  final  proof  during  the 
first  year  of  his  homestead  entry  without 
showing  cultivation,  if  the  filing  of  the  final 
proof  is  delayed  until  some  time  in  the 
second  entry  year  during  a  cultivable  sea- 
son, the  final  proof  must  show  that  the 
required  cultivation  for  the  second  year 
has  been  initiated  in  order  to  be  acceptable. 
Homer  D.  Smith,  A-29351  (July  1, 1963) 

The  act  of  Sept.  14,  1960,  quitclaimed  to 
the  patentee  all  right,  title,  and  interest  in 
oil  and  gas  deposits  reserved  by  the  United 
States  in  lands  in  the  Kenai  Peninsula  in 
Alaska  on  which  all  requirements  for  a 
homestead  patent  had  been  met  prior  to 
July  23,  1957,  except  for  submission  of  ac- 
ceptable final  proof ;  the  act  did  not  affect 
the  mineral  reservations  to  the  United 
States  in  lands  which  were  patented  under 
the  homestead  laws  prior  to  July  23,  1957. 
Oscar  C.  Collins,  Standard  Oil  Company  of 
California,  A-29415  (July  15,  1963) 

70  I.D.  359 

Where  the  statutory  life  of  a  second 
homestead  entry  has  expired  without  the 
submission  of  final  proof,  the  Bureau  prop- 
erly issued  a  notice  to  the  entryman  to  file 
final  proof  within  30  days  or  to  show  cause 
why  the  entry  should  not  be  canceled  for 
failure  to  make  the  requisite  final  proof. 
William  Dittman,  A-29909  (July  18,  1963) 

The  requirements  as  to  cultivation  of  an 
additional  homestead  entry  may  be  reduced 
if  the  entryman  meets  with  some  misfor- 
tune which  renders  him  reasonably  unable 
to  cultivate  the  prescribed  area  in  the  brief 
time  available  for  such  cultivation. 
Sterling  E.  Wlialey,  A-29171  (July  18, 
1963) 

Where  an  applicant  for  a  second  home- 
stead entry  indicates  that  he  relinquished 
his  first  entry  just  to  secure  better  land 
and  that  the  land  in  the  entry  was  too 
steep  and  rough  for  cultivation  but  he  did 
not  know  it  because  the  land  was  covered 
with  snow  when  he  visited  it,  he  did  not 
lose,  forfeit,  or  abandon  the  first  entry 
because  of  matters  beyond  his  control  so 
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as  to  entitle  him  to  a  second  homestead 
entry  and  his  application  is  properly  re- 
jected. 

Orland  F.  Monasmith,  A-29457  (July  24, 
1963) 

Where  a  homestead  settler  on  unsur- 
veyed  public  land  in  Alaska  initiates  his 
homestead  claim  by  settling  upon  the  land 
while  it  was  subject  to  the  homestead  entry 
of  another  and  subsequently  files  notice  of 
such  settlement  in  the  land  office  after  re- 
linquishment of  the  prior  entry,  his  rights 
attach  instantly  on  the  filing  of  the  relin- 
quishment of  the  existing  homestead  and 
are  .superior  to  the  rights  of  a  homestead 
settler  who  files  his  notice  of  settlement 
and  settles  on  the  land  subsequent  to  the 
relinquishment. 

Ernest  J.  Ackermann,  Clifford  V.  Young, 
A-29349  (July  26,  1963)  70  I.D.  378 

This  Department  is  not  justified  in  re- 
ducing the  area  required  to  be  cultivated 
in  a  homestead  entry  in  Alaska  where  the 
misfortune  relied  upon  to  justify  a  reduc- 
tion, flooding  of  the  cultivated  area  at  the 
end  of  the  second  year,  is  not  shown  to 
have  prevented  cultivation  during  succeed- 
ing years  of  the  entry. 
Joseph  B.  Deisher,  A-29434  (July  26, 1963) 

A  tract  of  land  which  had  been  reserved 
for  the  use  by  the  Department  of  Agricul- 
ture as  an  experimental  station  and  then 
later  turned  over  to  the  University  of  Alas- 
ka pursuant  to  Congressional  authority  is 
not  subject  to  homestead  entry  and  a  home- 
stead application  for  such  lands  is  properly 
rejected. 

Emma  Grace  Lowe,  A-29554  (July  31, 
1963) 

A  homestead  entry  in  Alaska  and  any 
patent  issued  for  it  will  be  impressed  with 
a  reservation  of  oil  and  gas  when  the 
Geological  Survey  has  reported  the  entered 
lands  to  be  prospectively  valuable  for  oil 
and  gas  before  final  proof  had  been  filed 
and  proper  notice  was  given  by  the  Bureau 
of  Land  Management,  in  acordance  with 
regulation  43  CPR  102.22(a),  as  amended, 
of  that  fact,  and  of  the  entryman's  right  to 
apply  for  a  reclassification  of  the  lands, 
accompanying  the  request  with  a  showing, 
or  to  appeal,  and  no  error  is  shown  by  the 


entryman's  appeal  from  that  action,  and  no 
request,  with  a  showing,  has  been  filed. 
John  E.  Caston,  A-29600  (Aug.  2,  1963) 

This  Department  has  no  authority  to  re- 
lieve homesteaders  of  the  residence  require- 
ments of  the  homestead  laws. 

A  leave  of  absence  from  a  settlement 
claim  in  Alaska  may  be  granted  only  if  the 
applicant  has  established  his  residence  on 
the  claim. 

Final  proof  under  a  settlement  claim  in 
Alaska  is  not  acceptable  where  it  does  not 
show  that  the  homesteader  established  his 
residence  on  the  claim  within  six  months 
after  filing  his  notice  of  settlement. 

Land  embraced  in  a  recorded  settlement 
claim  in  Alaska  is  not  available  for  home- 
stead entry  and  an  application  to  make 
homestead  entry  on  such  land  must  be 
rejected. 

Edwin  P.  Knapp,   Kenneth  M.   Crockett, 
A-29913  (Sept.  18,  1963)  70  I.D.  441 

A  homestead  entry  man  who  fails  to  earn 
equitable  title  to  his  entry  before  the 
Geological  Survey  reports  that  the  land  is 
prospectively  valuable  for  oil  and  gas  is 
properly  required  to  petition  for  reclassi- 
fication of  the  land  as  nonmineral  in  char- 
acter or,  failing  to  attempt  or  to  obtain  a 
favorable  decision  on  a  petition  for  reclassi- 
fication, to  accept  a  patent  reserving  to  the 
United  States  the  oil  and  gas  deposits  in 
the  land  and  the  right  to  develop  them. 
Clarence  G.  Beckhorn,  A-29439  (Sept.  19, 
1963) 

An  application  for  a  second  homestead 
entry  under  the  act  of  Sept.  5,  1914,  is 
properly  rejected  in  the  absence  of  a  suffi- 
cient showing  that  the  applicant  lost,  for- 
feited, or  abandoned  the  original  entry 
through  no  fault  of  his  own  or  because  of 
matters  beyond  his  control. 
John  E.  Schulz,  A-29552  (Sept.  25,  1963) 

Where  an  appeal  is  taken  from  the  rejec- 
tion of  a  homestead  application  for  the 
reason  that  a  State  selection  has  precedence 
and  the  State  later  states  that  the  selection 
was  not  intended  to  apply  to  land  in  the 
status  of  that  included  in  the  homestead 
application,  the  appeal  becomes  moot  and 
the  case  will  be  remanded  for  further  con- 
sideration of  the  homestead  application. 
Norman  A.  Twittij,  A-30016  (Sept.  26, 
1963) 
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Although  the  rights  of  a  homestead  set- 
tler on  public  lands  covered  by  an  existing 
entry  attach  instantly  on  the  relinquish- 
ment of  the  prior  entry  and  are  superior 
to  those  of  settlers  or  applicants  initiating 
their  rights  later,  such  a  settlement  is 
nevertheless  subject  to  the  superior  right 
of  a  contestant  who  secures  the  cancella- 
tion of  the  entry. 

An  allegation  in  a  private  contest  com- 
plaint filed  immediately  after  the  end  of 
the  second  entry  year  which  charges  that 
the  entryman  failed  to  have  under  cultiva- 
tion %6  of  the  acreage  meets  the  require- 
ments of  the  regulation  that  a  contest  com- 
plaint must  allege  in  clear  and  concise 
language  the  facts  which  constitute  the 
grounds  for  the  contest. 
Charles  Lewellen,  A-29S44  (Nov.  5,  1963) 

70  I.D.  475 

An  application  for  additional  homestead 
entry  on  public  land  that  is  withdrawn 
from  settlement  or  entry  is  properly 
rejected. 

An  applicant  for  homestead  entry  who 
requests  a  survey  of  the  land  on  which  he 
has  staked  his  claim  and  made  his  settle- 
ment and  who,  subsequently,  files  an  ap- 
plication to  enter  and  submits  final  proof 
on  the  surveyed  land,  which  comprises  only 
a  portion  of  the  staked  claim,  and  receives 
a  patent  thereto,  must  be  deemed  to  have 
waived  or  abandoned  any  rights  to  the 
remainder  of  the  claim  and  both  his  notice 
of  location  of  settlement  filed  four  years 
later  and  his  application  for  additional 
homestead  entry  filed  12  years  later  cover- 
ing the  remainder  of  the  claim  are  properly 
rejected. 
Lafe  L.  Hufman,  A-29985  (Mar.  6,  1964) 

The  Department  is  not  justified  in  re- 
ducing the  cultivation  requirements  under 
the  homestead  law  in  Alaska  where  the 
occurrence  relied  upon  to  justify  a  reduc- 
tion, wetness  of  the  area,  is  not  an  unfore- 
seeable event  as  it  is  shown  to  have  oc- 
curred in  years  prior  to  a  year  in  which 
cultivation  was  required  and  the  same  con- 
dition did  not  prevent  cultivation  in  the 
next  succeeding  year. 

Clarence  A.  Beichner,  A-30051    (Apr.  10, 
1964) 


The  statutory  life  of  a  settlement  claim 
in  Alaska  begins  from  the  date  of  settle- 
ment. 

Commuted  homestead  final  proof  under  a 
settlement  claim  in  Alaska  submitted  dur- 
ing the  third  entry  year  by  a  homesteader, 
who  is  not  entitled  to  credit  for  military 
service,  is  not  acceptable  where  it  does 
not  show  that  Ys  of  the  area  of  the  claim 
had  been  cultivated. 
Thomas  Foster,  A-30083  (June  15,  1964) 

It  is  improper  to  reject  final  proof  and 
to  cancel  a  homestead  entry  without  a 
hearing  on  the  ground  that  the  final  proof 
shows  that  grain  was  planted  in  the  cold- 
est months  of  the  winter  in  Alaska  and 
therefore  the  attempted  cultivation  was 
not  performed  in  good  faith  where  the 
entryman  presents  evidence  on  appeal  that 
his  method  of  winter  cultivation  is  an  ac- 
ceptable practice  and  he  actually  cleared 
the  land  with  a  bulldozer  equipped  with 
teeth  which  actually  broke  the  soil  to  a 
depth  of  12  inches  immediately  before  the 
sowing  of  the  seed ;  in  such  circumstances 
adverse  proceedings  against  the  entry  must 
be  initiated  by  a  contest  with  an  oppor- 
tunity for  a  hearing. 
George  J.  Sehm,  A-30129  (Nov.  9,  1964) 

The  filing  of  an  allowable  homestead 
application  in  Alaska  constitutes  an  entry 
within  the  meaning  of  the  act  of  Sept.  5, 
1914,  so  that  an  individual  who  has  filed 
an  allowable  homestead  application  in 
Alaska  but  withdrawn  it  prior  to  allowance 
by  the  land  office  has  exercised  his  right  of 
entry  under  the  homestead  law  and  is 
properly  required  to  make  the  necessary 
showing  for  a  second  homestead  entry 
under  the  1914  act  in  connection  with  any 
subsequent  homestead  application. 

An  amendment  of  a  Departmental  regu- 
lation to  provide  expressly  for  the  first 
time  that  the  showing  required  for  making 
a  second  homestead  entry  must  be  made  in 
cases  where  a  homestead  application  has 
been  filed  but  withdrawn  prior  to  allow- 
ance will  not  be  applied  where  the  first 
application  was  filed  and  withdrawn  prior 
to  the  effective  date  of  the  amendment, 
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particularly  where  the  practice  of  the  land 
office  has  been  not  to  require  the  showing. 
Raymond  L.  Gunderson,  A-30134  (Dec.  2, 
1964)  71  I.D.  477 

A  person  who  files  an  allowable  applica- 
tion for  homestead  entry  in  Alaska  and 
who  withdraws  the  application  before  the 
land  office  has  taken  any  action  to  allow 
it  must  comply  with  the  act  of  Sept.  5, 
1914,  if  he  thereafter  files  an  application 
to  make  another  homestead  entry;  how- 
ever, he  need  do  so  only  when  his  first 
application  was  filed  after  the  effective 
date  of  the  amendment  to  the  Departmen- 
tal regulation  expressly  stating  this  rule. 

Where  the  fees  paid  with  the  filing  of  an 
application  for  homestead  entry  remain  in 
the  land  office  after  the  withdrawal  of  the 
application  and  the  applicant  files  a  second 
application  and  is  informed  that  the  fees 
already  paid  will  be  transferred  to  the 
second  application  but  the  administrative 
action  to  accomplish  this  is  not  taken  until 
after  an  intervening  application  has  been 
filed,  the  second  homestead  application  will 
be  deemed  to  have  been  validly  filed  from 
the  time  of  its  filing. 
Joseph  Q.  Clark,  A-30215  (Dec.  22,  1964) 

VIII.  INDIAN  AND   NATIVE  AFFAIRS 

The  act  of  Aug.  23,  1950  (64  Stat.  470), 
which  provides  for  conveyances  of  land  and 
improvements  no  longer  required  for  school 
or  other  public  purposes,  does  not  apply 
to  the  Metlakatla  Indian  Reservation  be- 
cause the  lands  are  not  within  the  public 
domain. 

Proposed  Transfer  of  School  Buildings  in 
Alaska  to  Metlakatla  Indian  Community, 
M-36324  (Jan.  11,  1956) 

There  is  no  Federal  law  which  prohibits 
the  Territory  of  Alaska  from  creating 
school  districts  in  territory  set  aside  for 
Alaskan  Indians. 

Organization  of  School  Districts  on  Indian 
Reservations  in  Alaska,  M-36367  (Sept.  17, 
1956)  63  I.D.  333 

Section  4  of  the  Alaska  Statehood  Act, 
which  provides  for  the  retention  by  the 
United  States  of  control  over  Indian  trust 
lands  and  for  exemption  from  State  taxa- 
tion of  property  of  the  native  inhabitants 
of  Indian  trust  lands,  will  not  affect  the 


right  of  such  native  inhabitants  to  vote  in 
regular  elections  held  in  the  State  of 
Alaska. 

Effect  of  the  Alaska  Statehood  Act  on  the 
Suffrage  Rights  of  Indians  and  Other 
Native  Inhabitants  Residing  on  Indian 
Trust  Lands  in  Alaska,  M-36524  (Aug.  15, 
1958) 

No  payment  is  required  of  native  occu- 
pants of  Alaska  native  villages,  either  by 
way  of  purchase  money  or  fees,  upon  con- 
veyances to  them  by  trustee  of  native  vil- 
lage lands  patented  to  trustee  pursuant  to 
section  3  of  the  act  of  May  25,  1926  (48 
U.S.C.  sec.  355(c)). 

Native  village  lands  patented  to  trustee 
pursuant  to  section  3  of  the  act  of  May  25, 
1926  (48  U.S.C.  sec.  355(c)),  cannot  be 
disposed  of  by  competitive  bidding. 
Disposal  of  Lots  in  Saxman,  Alaska, 
M-36563  (May  11,  1959)  66  I.D.  212 

Occupancy  of  land  within  the  meaning 
of  the  act  of  May  17,  1906,  by  a  qualified 
Alaskan  Indian  gives  him  a  preference 
right  to  an  allotment  which  would  not  be 
affected  by  the  subsequent  inclusion  of  that 
land  within  a  shore  space  reserve. 

Indian  occupancy  of  land  along  naviga- 
ble waters  did  not  create  a  shore  space 
reservation  because  a  shore  space  reserve 
was  created  only  by  an  entry  of  the  types 
specified  in  the  statute,  of  which  Indian 
occupancy  is  not  one. 

Edward  W.  Harrington,  A-27823  (June  15, 
1959) 

The  same  rule  applies  to  the  character  of 
use  to  fix  the  navigability  of  waters  by 
natives  of  Alaska  as  to  such  use  by  the 
general  public. 

Navigable  Waters  in  Alaska,  M-36596 
(Mar.  15,  1960) 

There  is  no  requirement  that  an  applica- 
tion for  soldiers'  additional  homestead  en- 
try be  rejected  on  the  ground  that  an  Alas- 
kan Indian  claimed  the  land  under  an 
allotment  application  which  was  filed  after 
the  soldiers'  additional  application  was 
filed  where  it  appears  that  when  the 
soldiers'  additional  application  was  filed, 
the  land  was  not  occupied  either  by  the 
allotment  applicant  or  by  other  Alaskan 
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Indians,  Aleuts,  or  Eskimos;  and  a  deci- 
sion improperly  rejecting  a  soldiers'  addi- 
tional   application   in   such   circumstance 
will  be  set  aside. 
Herbert  H.   Hilscher,   A-28396    (Nov.   29, 

1960)  67  I.D.  410 

Where  the  Department  has  held  that 
part  of  the  land,  in  Alaska,  included  in  a 
notice  of  settlement  location  or  occupancy 
is  in  a  prior  approved  Indian  allotment  to 
an  allottee,  now  deceased,  and  where  the 
settler  has  built  improvements  on  the  land 
in  conflict  which  he  continues  to  occupy, 
the  initiation  and  prosecution  of  the  steps 
necessary  to  convey  the  land  to  the  settler 
or  remove  him  from  it  are  to  be  under- 
taken by  the  Bureau  of  Indian  Affairs 
which  has  the  responsibility  for  determin- 
ing heirs  and  supervising  conveyances  of 
allotted  land,  not  by  the  Bureau  of  Land 
Management,  and  instructions  issued  by  a 
land  office  of  the  Bureau  of  Land  Manage- 
ment setting  a  90-day  period  within  which 
the  settler  must  reach  an  agreement  with 
the  heirs  of  the  allottee  or  be  removed 
from  the  land  are  set  aside. 
Ediuard  W.  Harrington,  A-28585  (Mar.  24, 

1961)  68  I.D.  78 

Lands  in  Alaska  which  have  been  with- 
drawn by  Executive  order  for  Indian  pur- 
poses or  for  the  use  and  occupancy  of  any 
Indians  or  tribe,  may  be  leased  for  oil  and 
gas  development  pursuant  to  the  act  of 
Mar.  3,  1927. 

Oil  and  Gas  Leasing  on  Lands  Withdrawn 
by  Executive  Order  for  Indian  Purposes  in 
Alaska,  M-36652  (May  14, 1963) 

70  I.D.  166 

The  Annette  Islands  reserve  in  Alaska 
was  specifically  created  as  an  Indian  reser- 
vation by  section  15  of  the  act  of  Mar.  3, 
1891  (26  Stat.  1101;  48  U.S.C.  sec.  358), 
and  is  leasable  for  mining  purposes  under 
the  provisions  of  the  act  of  May  11,  1938 
(52  Stat.  347;  25  U.S.C.  sees.  396a-f). 
Proposed  Lease  of  Annette  Islands  Reserve 
for  Metalliferous  Mining,  M-36658 
(July  19,  1963)  70  I.D.  363 

Cases  appealed  to  the  Secretary  of  the 
Interior  from  the  partial  rejection  of  ap- 
plications for  allotments  to  native  Alaskans 
under  the  act  of  May  17, 1906,  as  amended, 
will  be  remanded  to  the  Bureau  of  Land 


Management  for  further  proceedings  con- 
sistent with  the  new  Departmental  policy 
approved  by  the  Secretary  on  Oct.  25,  1963, 
with  respect  to  the  interpretation  of  the 
statutory  requirement  for  substantially 
continuous  use  and  occupancy  by  the  appli- 
cant of  the  land  sought  as  an  allotment. 
Carl  A.  Charles  et  ah,  A-29766,  A-29841, 
A-29959,  A-^30040  (Jan.  10,  1964) 

Solicitor's  opinion,  M-36352,  June  27, 
1956,  holding  that  the  allotment  right  of  an 
Alaskan  native  under  the  Alaska  Allot- 
ment Act,  34  Stat.  197,  prior  to  the  1956 
amendment,  was  limited  to  a  single  entry 
and  that  the  allotment  could  not  embrace 
a  grant  of  incontiguous  tracts  of  land  is 
correct,  where  the  proposed  allotment  is 
of  tracts  which  are  not  related  in  any 
sense,  or  where,  his  allotment  having  once 
been  determined,  an  additional  grant  to  the 
same  applicant  is  being  considered. 

Congress  has  frequently  used  the  word 
"homestead"  in  connection  with  the  allot- 
ment of  land  to  Indians  to  indicate  merely 
that  the  land  allotted  was  to  be  subject  to 
special  status  and  the  use  of  the  word 
"homestead"  in  the  Alaska  Allotment  Act, 
34  Stat.  197,  as  amended,  70  Stat.  954,  is 
not  necessarily  indicative  of  an  intention 
to  superimpose  the  requirements  of  the  gen- 
eral homestead  laws  on  the  express  require- 
ments of  the  Alaska  statute. 

While  both  the  Indian  Allotment  Act  of 
1887,  24  Stat.  388,  and  the  Alaska  Allot- 
ment Act,  34  Stat.  197,  as  amended,  70  Stat. 
954,  are  representative  of  the  method  which 
was  used  to  grant  land  to  "uncivilized"  per- 
sons in  the  late  nineteenth  and  early  twen- 
tieth centuries,  the  specific  requirements  of 
the  numerous  allotment  statutes  enacted 
during  that  time  vary  according  to  the  par- 
ticular situations  which  they  were  intended 
to  meet  and  the  two  acts  should  not  be 
read  in  pari  materia  to  impose  identical 
requirements  on  applicants  under  each 
statute. 

The  historical  and  legislative  materials 
out  of  which  the  Alaska  Allotment  Act,  34 
Stat.  197,  as  amended,  70  Stat.  954,  emerged 
impel  the  conclusion  that  the  Secretary  is 
authorized  to  make  single  allotments  of 
incontiguous  tracts  of  land  which,  taken 
as  a  whole,  compose  the  single  unit  which 
is  the  actual  home  of  the  applicant. 
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The  effect  of  the  enactment  of  Depart- 
mental regulations  in  the  1956  amendment 
to  the  Alaska  Allotment  Act,  70  Stat.  954, 
was  to  make  mandatory  under  the  statute 
the  determination  of  use  and  occupancy 
which,  prior  to  the  1956  amendment,  had 
been  discretionary  except  where  the  claim 
of  a  preference  right  was  involved,  but  the 
amendment  did  not  bind  the  Department 
to  the  exclusive  consideration  of  the  spe- 
cific elements  of  proof  which,  though  listed 
in  the  regulations,  were  not  made  a  part  of 
the  amendment. 

Both  Frank  St.  Clair,  52  L.D.  597 
(1929),  and  Frank  St.  Clair  (On  Petition), 
53  I.D.  194,  1930,  affirm  the  rule  that  occu- 
pancy of  the  land  sufficient  to  establish  a 
preference  right  under  the  Alaska  Allot- 
ment Act,  34  Stat.  197,  prior  to  amendment 
in  1956  did  not  need  to  be  continuous  and 
that  residence  on  the  land  was  not  required 
to  the  exclusion  of  a  home  elsewhere. 

The  reference  to  residence  and  cultiva- 
tion in  Herbert  Hilscher,  67  I.D.  410 
(1960),  if  that  reference  was  intended  to 
imply  that  other  instances  of  occupancy 
expended  by  the  native  according  to  his 
natural  culture  and  environment  would  be 
inadequate  to  show  substantial  actual  pos- 
session and  use  of  the  land,  must  be  re- 
stricted to  the  interpretation  of  existing 
regulations  and,  in  view  of  the  history  of 
the  Alaska  Allotment  Act,  34  Stat.  197,  as 
amended,  70  Stat.  954,  there  is  no  justifica- 
tion for  treating  the  reference  to  residence 
and  cultivation  as  disclosing  a  limitation 
on  the  authority  of  the  Secretary  which 
would  prevent  him  from  promulgating  reg- 
ulations that  evidence  a  broader  policy. 

The  Secretary  of  the  Interior  is  author- 
ized by  the  Alaska  Allotment  Act,  34  Stat. 
197,  as  amended,  70  Stat.  954,  to  promul- 
gate regulations  which  provide  for  a  de- 
termination of  "use  and  occupancy"  of  the 
land  according  to  the  native's  mode  of  life 
and  the  climate  and  character  of  the  land ; 
taking  these  factors  into  consideration, 
such  use  and  occupancy  requires  a  showing 
of  substantial  actual  possession  and  use  of 
the  land,  at  least  potentially  exclusive  of 
others  which  is  substantially  continuous 
for  the  period  required. 

The  Alaska  Allotment  Act,  34  Stat.  197, 
as  amended,  70  Stat.  954,  authorizes  the 
Secretary  of  the  Interior,  "in  his  discre- 


tion" to  promulgate  a  rule  that  allotments 
will  not  be  made  in  units  smaller  than 
forty  acres  in  size  and  conformed  to  the 
regular  rectangular  survey  pattern  and  to 
prescribe  by  regulation  in  advance  that  a 
determination  of  the  applicant's  use  and 
occupancy  of  a  significant  portion  of  any 
conforming  forty-acre  tract  shall  normally 
entitle  the  applicant  to  an  allotment  of  the 
full  tract  where  no  conflicting  claim  is 
involved. 

Allotment  of  Land  to  Alaska  Natives, 
M-36662  (Sept.  21,  1964)  71  I.D.  340 

IX.  LAND   GRANTS   AND   SELECTIONS 

In  computing  the  chargeable  acreage  of 
selections  of  unsurveyed  land  by  the  State 
of  Alaska  pursuant  to  section  6(g)  of  the 
Alaska  Statehood  Act  (72  Stat.  339),  acre- 
ages of  land  covered  by  navigable  waters 
must  be  excluded  since  title  to  such  lands 
passed  to  the  State  upon  its  admission  into 
the  Union.  All  acreages  of  land  covered 
with  non-navigable  bodies  of  water  may  be 
included  in  computing  the  chargeable  acre- 
age of  such  selections  since  the  Secretary 
is  under  no  legal  obligation  to  follow  the 
established  practice  used  in  disposing  of 
surveyed  public  lands. 
Deductions  for  Water  Areas  m  the  Com- 
putation of  the  Chargeable  Acreages  of 
Land  Selected  by  the  State  of  Alaska  Pur- 
suant to  Sec.  6(g)  of  the  Alaska  Statehood 
Act  (72  Stat.  839),  M-36589  (Jan.  18, 1960) 

Where  oil  and  gas  lease  offers  covering 
lands  in  Alaska  withdrawn  for  use  as  an 
aerial  gunnery  and  bombing  range  have 
been  rejected  in  the  exercise  of  the  dis- 
cretionary authority  of  the  Secretary  of  the 
Interior,  motions  for  reconsideration  of  the 
rejections  will  be  denied  in  order  that  the 
request  of  the  State  of  Alaska  that  it  be 
given  the  opportunity  to  select  the  lands 
under  its  statehood  act  prior  to  the  opening 
of  the  lands  to  Federal  oil  and  gas  leasing 
may  be  honored. 

H.  T.  Birr,  III  et  ah,  A-27947  (Supp.) 
(Aug.  26.  1960) 

An  application  to  select  land  under  the 
community  purposes  grant  of  subsection 
6(a)  of  the  Alaska  Statehood  Act  is  prop- 
erly rejected  for  failure  to  include  a  mini- 
mum of  5,760  acres  in  the  selection,  subject 
to  the  opportunity  afforded  to  the  State  to 
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show  that  the  selected  land  is  isolated  from 

other  tracts  open  to  selection. 

State  of  Alaska,  A-29314  (Oct.  30,  1962) 

69  I.D.  190 

Where  an  appeal  is  taken  from  the  rejec- 
tion of  a  homestead  application  for  the 
reason  that  a  State  selection  has  prece- 
dence and  the  State  later  states  that  the 
selection  was  not  intended  to  apply  to  land 
in  the  status  of  that  included  in  the  home- 
stead application,  the  appeal  becomes  moot 
and  the  case  will  be  remanded  for  further 
consideration  of  the  homestead  application. 
Norman  A.  Twitty,  A-30016  (Sept.  26, 
1963) 

An  application  for  a  coal  prospecting 
permit  under  regulations  issued  pursuant 
to  the  act  of  Oct.  20,  1914,  filed  after  the 
repeal  of  that  act  by  the  act  of  Sept.  9, 1959, 
is  subject  to  rejection  because  of  the  cessa- 
tion of  authority  of  this  Department  to 
issue  permits  under  the  1914  act ;  and,  even 
though  the  1959  act  extended  the  provisions 
of  the  Mineral  Leasing  Act  of  Feb.  25, 1920, 
to  Alaska,  the  land  office  did  not  have  any 
duty  or  authority  to  consider  the  applica- 
tion as  one  under  the  1920  act  until  some 
action  was  taken  by  the  appellant  to  amend 
the  application  to  come  within  that  act. 

An  application  by  the  State  to  select 
lands  under  the  Mental  Health  Act  is  not 
defective  because  it  does  not  contain  a 
showing  as  to  the  situation  and  potential 
uses  of  the  selected  lands. 

A  coal  prospecting  permit  application 
which  conflicts  with  an  approved  selection 
made  by  the  State  of  Alaska  under  the 
Alaska  Mental  Health  Act  is  properly  re- 
jected in  favor  of  the  State  selection,  re- 
gardless of  which  application  was  first 
filed. 

Cripple    Creek    Coal    Company,    A-29564 
(Oct.  11,  1963)  70I.D.  451 

Where  an  oil  and  gas  lease  offer  was  filed 
prior  to  enactment  of  the  Alaska  State- 
hood Act  on  July  7,  1958,  a  selection  for 
the  land  was  filed  thereafter  by  the  Terri- 
tory of  Alaska  pursuant  to  the  grant  for 
the  University  of  Alaska,  and  a  lease  was 
subsequently  issued  in  response  to  the  offer 
and  prior  to  the  admission  of  the  State  of 
Alaska  on  Jan.  3,  1959,  it  is  error  to  cancel 
the  lease  because  of  the  filing  of  the  selec- 
tion and  it  is  immaterial  that  subsequent  to 


the  admission  of  the  State  the  land  was 

patented    to    the    State    pursuant   to    the 

selection. 

Standard     Oil     Company     of     California, 

A-29263  (Jan.  27,  1964)  71  I.D.  1 

It  is  proper  to  reject  an  oil  and  gas  lease 
offer  for  Alaskan  land  to  the  extent  of  con- 
flict with  an  Alaskan  selection  application 
after  the  application  has  been  tentatively 
approved  even  though  the  offer  was  filed 
before  the  selection  application. 
Union  Oil  Company  of  California  et  al.. 
A-29907  (Feb.  20, 1964) 

Where  an  appeal  is  taken  from  a  refusal 
to  accept  for  recordation  a  notice  of  loca- 
tion of  settlement  or  occupancy  of  a  trade 
and  manufacturing  site  for  the  reason  that 
a  State  selection  has  precedence,  and  the 
State  later  states  that  the  selection  was 
not  intended  to  apply  to  land  in  the  status 
of  that  included  in  the  notice  of  location, 
the  appeal  becomes  moot  and  the  case  will 
be  remanded  for  further  consideration  of 
the  notice  of  location. 

Dean  Burtis  Banker,  A-30009    (Mar.   26, 
1964) 

Where  land  in  Alaska  is  restored  from  a 
withdrawal  and  the  State  of  Alaska  does 
not  exercise  its  statutory  preference  right 
to  apply  for  the  land  within  the  90-day 
period  thereafter  but  does  apply  to  select 
the  land  at  a  later  time  after  an  interven- 
ing offer  for  an  oil  and  gas  lease  is  filed, 
it  is  proper  to  give  the  State  selection 
priority  of  consideration  and  to  suspend 
action  on  the  offer  pending  approval  of  the 
selection. 

Union  Oil  Company  of  California,  A-29905 
(Mar.  30,  1964) 

X.  MINERAL    LEASES   AND    PERMITS 

A  mineral  lease  or  permit  may  not  be 
issued  unless  and  until  a  homestead  appli- 
cation, settlement  claim,  or  entry  for  the 
same  land  is  impressed  with  a  reservation 
under  the  act  of  Mar.  8,  1922  (42  Stat.  415  ; 
48  U.S.C.  sees.  376,  377),  of  the  mineral 
covered  by  the  lease  application  or  permit 
application. 

Act  of  March  8,  1922  (42  Stat.  415;  48 
U.S.C.  Sees.  376,  877),  M-36483  (Jan.  27, 
1958)  65  I.D.  39 
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Tidelands  in  the  Territory  of  Alaska  are 
not  subject  to  oil  and  gas  leasing  under  the 
terms  of  the  Mineral  Leasing  Act. 
Lay  ton  A.  Bennett  et  al,  A-27659  (Nov.  3, 
1958) 

The  Annette  Islands  reserve  in  Alaska 
was  specifically  created  as  an  Indian  reser- 
vation by  section  15  of  the  act  of  Mar.  3, 
1891  (26  Stat.  1101 ;  48  U.S.C.  sec.  358)  and 
is  leasable  for  mining  purposes  under  the 
provisions  of  the  act  of  May  11,  1938  (52 
Stat.  347;  25  U.S.C.  sec.  396a-f). 
Proposed  Lease  of  Annette  Islands  Reserve 
for  Metalliferous  Mining,  M-36658 
(July  19,  1963)  70  I.D.  363 

An  application  for  a  coal  prospecting 
permit  under  regulations  issued  pursuant 
to  the  act  of  Oct.  20,  1914,  filed  after  the 
repeal  of  that  act  by  the  act  of  Sept.  9, 
1959,  is  subject  to  rejection  because  of  the 
cessation  of  authority  of  this  Department 
to  issue  permits  under  the  1914  act;  and, 
even  though  the  1959  act  extended  the  pro- 
visions of  the  Mineral  Leasing  Act  of  Feb. 
25,  1920,  to  Alaska,  the  land  office  did  not 
have  any  duty  or  authority  to  consider  the 
application  as  one  under  the  1920  act  un- 
til some  action  was  taken  by  the  appellant 
to  amend  the  application  to  come  within 
that  act. 

Cripple    Creek    Coal    Company,    A-29564 
(Oct.  11, 1963)  70  I.D.  451 

XI.  NAVIGABLE  WATERS 

Lands  consisting  of  tidelands  along  the 
Alaska  coast  or  of  beds  and  bottoms  of 
navigable  rivers  or  lakes  in  Alaska  are 
not  subject  to  leasing  under  the  Mineral 
Leasing  Act. 

Pexco,  Inc.  et  al.,  A-27868  (Apr.  7,  1959) 

66  I.D.  152 

Lands  consisting  of  beds  and  bottoms  of 
navigable  rivers  in  Alaska  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act. 
Pexco,  Inc.,  A-28010  (Aug.  6,  1959) 

The  question  whether  er  not  water  with- 
in a  State,  including  the  State  of  Alaska, 
is  navigable  is  a  Federal  question  but  the 
State  is  a  necessary  party  to  any  proceed- 
ing to  determine  that  question. 
Navigable  Waters  in  Alaska,  M-36596 
(Mar.  15,  1960) 


Even  if  lands  lying  beneath  the  waters 
of  Tustumena  Lake,  which  is  in  the  part 
of  the  Kenai  National  Moose  Range  closed 
to  oil  and  gas  leasing,  are  assumed  to  have 
passed  to  the  State  of  Alaska  upon  its  ad- 
mission to  the  Union,  oil  and  gas  lease 
offers  describing  such  lands  which  were 
pending  on  that  date  must  be  rejected  be- 
cause the  act  authorizing  the  Secretary  to 
lease  such  lands  also  provided  that  its  pro- 
visions would  cease  to  apply  upon  the  ad- 
mission of  Alaska  into  the  Union. 

Since  the  act  of  July  3,  1958,  opened 
lands  underlying  nontidal  navigable 
waters  in  Alaska  to  oil  and  gas  leasing 
only  pursuant  to  the  provisions  of  the 
Mineral  Leasing  Act,  the  Secretary  had 
the  same  discretionary  authority  over  the 
issuance  of  leases  for  such  lands  as  he  had 
for  other  lands. 

George  N.  Keyston,  Jr.   et  <al.,   A-28350, 
A-28528  (Aug.  7,  1962) 

XII.  NONMINERAL  LEASES  AND  PERMITS 

Administration  of  leases  for  the  cultiva- 
tion of  oysters  given  under  the  act  of  Aug. 
2,  1937  (50  Stat.  557;  48  U.S.C,  1952  ed., 
sec.  223b)  authorizing  the  Secretary  of  the 
Interior  to  lease  bottoms  in  Alaskan  waters 
for  the  cultivation  of  oysters  is  one  of  the 
functions  retained  by  the  Secretary  of  the 
Interior  under  the  provisions  of  section 
6(e)  of  the  Alaska  Statehood  Act  (72 
Stat.  339)  until  Jan.  1,  1960,  the  first  day 
of  the  first  calendar  year  following  the 
expiration  of  90  calendar  days  after  certi- 
fication by  him  that  the  Alaska  State  Legis- 
lature has  made  adequate  provision  for 
the  administration,  management,  and  con- 
servation of  the  fish  and  wildlife  resources 
of  Alaska. 

Administration  of  Leases  of  Oyster  Bot- 
toms in  Alaska  Waters,  M-36579  (Oct.  5, 
1959) 

XIII.  OIL  AND  GAS  LEASES 

A  noncompetitive  oil  and  gas  lease  appli- 
cation for  unsurveyed  land  in  Alaska  is 
properly  rejected  where  the  land  descrip- 
tion is  not  given  in  relation  to  true  cardinal 
directions  and  is  insufficient  to  identify  the 
lands  applied  for. 
George  Sabolsice,  A-27548  (May  23,  1958) 

The    rental    rates    applicable    to    lands 
added  to  noncompetitive  oil  and  gas  leases, 
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applications,  or  offers  in  Alaska  upon  the 
exercise  of  the  preference  right  granted 
under  the  act  of  July  3, 1958  (72  Stat.  322) , 
to  have  included  therein  the  lands  beneath 
nontidal  navigable  waters  embraced  there- 
in are  the  same  as  those  applicable  to  the 
other  lands  covered  by  such  lease,  applica- 
tion, or  offer.  Upon  the  addition  of  such 
lands  to  outstanding  leases  pursuant  to  the 
act  all  the  other  terms  and  provisions 
thereof,  including  the  lease  term  and  anni- 
versary date,  are  thereafter  applicable  to 
the  preference-right  acreage. 
Rental  Rates  for  Preference-Right  Oil  and 
Gas  Leases  or  Lease  Offers  Embracing 
Lands  Beneath  Nontidal  Navigable  Waters 
in  Alaska  Under  the  P?-ovisions  of  the  Act 
of  July  3,  1958  (72  Stat.  322),  M-36523 
(Aug.  1,  1958)  65  I.D.  313 

Where  the  Bureau  of  Land  Management 
rejected  offers  for  oil  and  gas  leases  in 
Alaska  on  the  ground  that  the  lands  ap- 
plied for  are  not  subject  to  leasing  under 
the  terms  of  the  Mineral  Leasing  Act  and 
where  the  offerors  perfected  their  appeals 
to  the  Secretary  of  the  Interior  and  re- 
quested that  action  on  their  appeals  be 
deferred  until  the  enactment  of  pending 
legislation  which  might  confer  preference 
rights  on  the  offers  and  where  legislation 
is  subsequently  enacted  which  does  confer 
preference  rights  on  those  who  meet  the 
conditions  of  the  new  act,  the  offers  will  be 
remanded  to  the  Bureau  of  Land  Manage- 
ment for  adjudication  under  the  new 
legislation. 

Eleanor    C.    Beritzhoff    et    al.,    A-27612, 
A-27622,  A-27636,  A-27715  (Aug.  6,  1958) 

Lands  consisting  of  tidelands  along  the 
Alaska  coast  or  of  beds  and  bottoms  of 
navigable  rivers  or  lakes  in  Alaska  are  not 
subject  to  leasing  under  the  Mineral  Leas- 
ing Act. 

Upon  the  admission  of  Alaska  into  the 
Union,  the  authority  granted  to  the  Secre- 
tary of  the  Interior  by  the  act  of  July  3, 
1958,  to  lease  lands  beneath  nontidal  navi- 
gable waters  terminated. 

Section  6  of  the  act  of  July  3,  1958,  gave 
a  preference  right  to  an  oil  and  gas  lease 
to  lands  beneath  nontidal  navigable  waters 
only  to  those  whose  leases  (or  offers  or 
applications)  included  public  lands  other- 


wise available  for  leasing  adjacent  to  such 
lands. 

Pexco,  Inc.  et  al,  A-27868  (Apr.  7,  1959) 

66  I.D.  152 

Where  there  is  an  approved  corner  of  the 
public  land  survey  within  two  miles,  an 
offer  for  a  noncompetitive  lease  of  un- 
surveyed  lands  in  Alaska  which  is  not  con- 
nected to  that  corner  is  defective  and  earns 
the  offeror  no  priority. 
Stephen  P.  Dillon,  Martha  M.  Roderick, 
A-27880  (Apr.  7,  1959)  66  I.D.  148 

A  noncompetitive  oil  and  gas  lease  appli- 
cation is  properly  rejected  where  the  lands 
applied  for  are  embraced  in  settlement 
claims  in  Alaska  which  were  classified  as 
not  prospectively  valuable  for  oil  and  gas 
prior  to  the  filing  of  satisfactory  final 
proof,  and  no  showing  is  made  that  the 
lands  involved  were  known  to  be  mineral 
in  character  prior  to  the  filing  of  final 
proof. 
Fred  Axford,  A-27933  (June  29,  1959) 

A  public  land  survey  corner  which  has 
never  been  surveyed,  but  whose  position 
may  be  established  by  protraction,  is  not  a 
"permanent  monument"  to  which  a  metes 
and  bounds  description  in  an  oil  and  gas 
lease  application  for  unsurveyed  land  in 
Alaska  can  be  tied. 

An  oil  and  gas  lease  of  unsurveyed  lands 
in  Alaska  is  properly  canceled  where  the 
lease  offer  was  defective  at  the  time  it  was 
filed  because  the  metes  and  bounds  descrip- 
tion of  the  lands  applied  for  was  not  tied 
to  a  permanent  monument  and  another 
lease  offer  which  properly  described  the 
land  applied  for  was  filed  before  the  lease 
was  issued. 

Albert  Stevenson,  Alexander  S.  Dunham, 
A-27953  (June  30,  1959) 

Lands  consisting  of  beds  and  bottoms  of 
navigable  rivers  in  Alaska  are  not  sub- 
ject to  leasing  under  the  Mineral  Leasing 
Act. 
Pexco,  Inc.,  A-28010  (Aug.  6,  1959) 

Oil  and  gas  lease  offers  for  unsurveyed 
unnamed  islands  in  Alaska  are  properly 
rejected  where  the  description  in  the  offers 
states  only  that  the  islands  are  located  be- 
tween named  unsurveyed  islands,  named 
bodies  of  water,  and  the  shoreline,  such  a 
description  being  too  indefinite  to  identify 
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the  islands  included  in  the  offer;  and  oil 
and  gas  lease  offers  for  portions  of  unsur- 
veyed  named  islands  in  Alaska  are  properly 
rejected  where  the  portion  of  the  island 
desired  is  described  only  by  quantity  of 
land  and  by  stating  the  direction  of 
-the  land  applied  for  from  one  outside 
boundary. 
Duncan  Miller,  A-28035  (Oct.  30,  1959) 

66  I.D.  370 

Under  the  regulations  in  effect  in  1957 
offers  for  unsurveyed  land  in  Alaska  were 
required  to  connect  the  description  of  the 
land  applied  for  to  an  approved  public  land 
survey  corner  only  if  the  land  was  within 
2  miles  of  a  public  land  survey  corner  and 
where  the  land  was  not  within  2  miles  of 
an  approved  public  survey  corner  it  had  to 
be  connected  with  such  permanent  monu- 
ment as  would  enable  the  Bureau  of  Land 
Management  to  identify  its  location  from 
the  Bureau's  maps  and  records. 

A  monumented  triangulation  station 
identified  as  a  "VABM  'Flat'  253"  "west 
of  and  in  the  vicinity  of  Iliamna  Lake*'  is 
a  sufficient  description  of  a  permanent  mon- 
ument within  the  meaning  of  43  CFR,  1954 
Rev.,  71.2(a) 2. 

Edgar  Paul  Boyko,  Milton  H.  Lightwood, 
Jr.,  A-28049  (Oct.  30,  1959) 

Under  the  amendment  of  section  22  of  the 
Mineral  Leasing  Act  by  the  act  of  July  3, 
1958,  payment  of  the  first  year's  rental  at 
the  rate  of  50  cents  per  acre  is  properly 
required  with  respect  to  offers  for  oil  and 
gas  leases  on  lands  in  Alaska  filed  on  or 
after  May  3, 1958. 

J.  W.  Bauler,  Walter  P.  Sharpe,  A-28069 
(Nov.  2,  1959)  66  I.D.  377 

It  is  proper  to  reject  offers  to  lease  un- 
surveyed land  in  Alaska  under  the  Mineral 
Leasing  Act  where  the  description  given 
in  one  offer  does  not  close  and  where  the 
probable  acreage  included  in  the  other  offer 
is  in  excess  of  the  limitation  prescribed  by 
Departmental  regulation. 
Wayland  B.  Lipscomb,  Charles  M.  Car- 
ruthers,  A-28159  (Feb.  24, 1960) 

Tidelands  along  the  Alaska  coast  are 
not  subject  to  leasing  under  the  Mineral 
Leasing  Act  or  the  act  of  July  3,  1958. 

The  exercise,  prior  to  Jan.  3,  1959,  of 
the  preference  right  accorded  by  section  6 


of  the  act  of  July  3,  1958,  is  effective  to 
include  in  outstanding  oil  and  gas  leases 
all  land  beneath  nontidal  navigable  waters 
in  Alaska  embraced  within  the  boundaries 
of  such  leases. 

McGreghar  Land  Company  ct  al.,  A-28170 
(Feb.  26,  1960)  67  I.D.  81 

Tidelands  along  the  coast  of  Alaska  were 
not  subject  to  oil  and  gas  leasing  under  the 
terms  of  the  Mineral  Leasing  Act  prior  to 
the  admission  of  Alaska  into  the  Union  and 
are  not  now. 

Lor  a  Colycr  and  Dixie  Anthony  et  al., 
A-28194    (Apr.    15,    1960) 

Tidelands  along  the  coast  of  Alaska 
were  never  subject  to  leasing  under  the 
terms  of  the  Mineral  Leasing  Act. 

Where  an  oil  and  gas  lease  on  sections  of 
land  bordering  on  the  coast  of  Alaska  de- 
scribes every  individual  legal  subdivision 
in  each  section,  the  lease  embraces  all  of 
the  uplands  in  those  sections  down  to  the 
line  of  mean  high  tide. 
L.  E.  Linck,  A-28251  (May  23,  1960) 

Section  6  of  the  act  of  July  3,  1958,  gave 
a  preference  right  to  an  oil  and  gas  lease 
only  to  lands  beneath  nontidal  navigable 
waters  and  only  to  those  whose  leases  (or 
offers  or  applications)  included  public 
lands  otherwise  available  for  leasing 
adjacent  to  such  lands,  and  an  applicant  is 
not  entitled  to  the  preference  right  where 
it  is  determined  that  his  offer  covered  only 
tidelands  or  submerged  lands. 
Zena  L.  Cochran,  A-28297  (June  8,  1960) 

An  oil  and  gas  lease  for  unsurveyed  lands 
in  Alaska,  which  has  been  issued  on  the 
basis  of  a  description  defective  because  it 
was  not  connected  to  a  permanent  monu- 
ment as  required  by  the  regulation  then  in 
effect,  will  not  be  canceled  if  there  is  no 
question  as  to  the  identity  of  the  land  or  the 
qualifications  of  the  lessee  and  if  there  are 
no  intervening  rights. 

Waring  Bradley,  Anthony  Evanco,  A-28337 
(July  22,  1960) 

Where  a  noncompetitive  offer  for  an  oil 
and  gas  lease  in  Alaska  describes  two  par- 
cels of  unsurveyed  land  using  as  a  point  of 
beginning  in  each  description,  a  public  land 
survey  corner  which  has  never  been  sur- 
veyed and  is  therefore  not  a  "permanent 
monument"  to  which  a  metes  and  bounds 
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description  may  be  tied,  but  a  proper  perma- 
nent monument  is  used  as  a  secondary  tie 
in  the  description  of  one  parcel,  the  latter 
corrects  the  defect  in  the  description  of 
the  other  parcel. 

Warren  A.  Silver,  Paul  Costa,  A-28355 
(July  25,  1960) 

The  provision  of  paragraph  5  of  the 
notice  issued  on  July  29,  1958,  of  the 
availability  of  unsurveyed  lands  in  Alaska 
for  noncompetitive  oil  and  gas  leasing 
which  requires  rental  payment  for  the  full 
acreage  of  each  leasing  block  to  accompany 
an  offer  for  the  block  is  not  to  be  construed 
as  depriving  the  offeror  of  the  benefit  of 
the  regulation  which  permits  the  accept- 
ance of  an  offer  accompanied  by  a  rental 
payment  which  is  not  deficient  by  more 
than  10  percent. 

Ann  D.  Schmidt,  Jane  Goodstein,  A-28349 
(July  28,  1960) 

The  authority  of  the  Secretary  of  the 
Interior  to  lease  Alaskan  lands  beneath 
nontidal  navigable  waters  for  oil  and  gas 
purposes  terminated  on  Jan.  3,  1959,  with 
the  transfer  of  title  to  such  lands  to  the 
State  of  Alaska  and  any  obligation  of  the 
United  States  to  lease  such  lands  for  oil 
and  gas  purposes  predicated  upon  the  filing 
of  an  application  for  preference  passed  at 
that  time  to  the  State  of  Alaska. 
J.  M.  Bryan,  A-28377  (Aug.  3,  1960) 

Tidelands  along  the  Alaska  coast  are  not 
subject  to  leasing  under  the  Mineral  Leas- 
ing Act  or  the  act  of  July  3, 1958. 

The  exercise,  prior  to  Jan.  3,  1959,  of  the 
preference  right  accorded  by  section  6  of 
the  act  of  July  3, 1958,  is  effective  to  include 
in  outstanding  oil  and  gas  leases  all  land 
beneath  nontidal  navigable  waters  in 
Alaska  embraced  within  the  boundaries  of 
such  leases. 
Irma  Gregg,  A-28369  (Aug.  3,  1960) 

Where  oil  and  gas  lease  offers  covering 
lands  in  Alaska  withdrawn  for  use  as  an 
aerial  gunnery  and  bombing  range  have 
been  rejected  in  the  exercise  of  the  discre- 
tionary authority  of  the  Secretary  of  the 
Interior,  motions  for  reconsideration  of  the 
rejections  will  be  denied  in  order  that  the 
request  of  the  State  of  Alaska  that  it  be 
given  the  opportunity  to  select  the  lands 
under  its  statehood  act  prior  to  the  opening 


of  the  lands  to  Federal  oil  and  gas  leasing 
may  be  honored. 

H.  T.  Birr,  III  et  al.,  A-27947  (Supp.) 
(Aug.  26,  1960) 

An  offer  to  lease  for  gas  and  oil  is  prop- 
erly rejected  if  on  the  date  of  the  offer,  a 
portion  of  the  land  is  held  under  another 
valid  lease  and  the  remainder  of  the  land 
is  tideland  and  likewise  unavailable  for 
leasing. 
Duncan  Miller,  A-28499  (Nov.  22,  1960) 

A  noncompetitive  oil  and  gas  lease  appli- 
cation is  properly  rejected  when  the  lands 
applied  for  are  embraced  in  a  subsequent 
homestead  entry  and  were  classified  as  not 
prospectively  valuable  for  oil  and  gas  prior 
to  the  filing  of  satisfactory  final  proof,  and 
no  showing  is  made  that  the  lands  involved 
were  known  to  be  mineral  in  character 
prior  to  the  filing  of  final  proof. 
U.  B.  Kirkpatrick  et  al,  A-28461  (June  20, 
1961) 

The  agreement  signed  by  the  Secretary 
on  July  24,  1958,  closing  part  of  the  Kenai 
National  Moose  Range  to  oil  and  gas  leas- 
ing was  not  issued  pursuant  to  the  Secre- 
tary's authority  to  withdraw  public  lands 
but  in  the  exercise  of  his  discretionary 
authority  to  issue  oil  and  gas  leases. 
Richard  K.  Todd  et  al.,  A-28090,  A-28311, 
A-28374  (Oct.  30,  1961)  68  I.D.  291 

An  offer  to  lease  lands  lying  within  the 
part  of  the  Kenai  National  Moose  Range 
closed  to  oil  and  gas  leasing  by  the  Secre- 
tary's order  of  July  24,  1958,  is  properly 
rejected. 

Doris  L.  Ervin,  Executrix  of  the  Estate  of 
E.  Wells  Ervin,  Deceased,  A-28330 
(July  11,  1962) 

Even  if  lands  lying  beneath  the  waters  of 
Tustumena  Lake,  which  is  in  the  part  of 
the  Kenai  National  Moose  Range  closed  to 
oil  and  gas  leasing,  are  assumed  to  have 
passed  to  the  State  of  Alaska  upon  its  ad- 
mission to  the  Union,  oil  and  gas  lease 
offers  describing  such  lands  which  were 
pending  on  that  date  must  be  rejected  be- 
cause the  act  authorizing  the  Secretary  to 
lease  such  lands  also  provided  that  its  pro- 
visions would  cease  to  apply  upon  the  ad- 
mission of  Alaska  into  the  Union. 
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Oil  and  gas  lease  offers  filed  for  lands 
after  such  lands  have  been  closed  to  oil  and 
gas  leasing  must  be  rejected. 

The  Secretary  has  discretionary  author- 
ity over  issuing  noncompetitive  oil  and  gas 
leases  and  he  may  exercise  this  authority 
in  a  formal  manner  by  promulgating  a 
regulation  closing  a  large  area  of  public 
land,  such  as  part  of  the  Kenai  National 
Moose  Range,  to  oil  and  gas  leasing. 

Since  the  act  of  July  3,  1958,  opened 
lands  underlying  nontidal  navigable  waters 
in  Alaska  to  oil  and  gas  leasing  only  pur- 
suant to  the  provisions  of  the  Mineral  Leas- 
ing Act,  the  Secretary  had  the  same  dis- 
cretionary authority  over  the  issuance  of 
leases  for  such  lands  as  he  had  for  other 
lands. 

George  N.  Keyston,  Jr.   et   al,,   A-28350, 
A-28528  (Aug.  7, 1962) 

A  noncompetitive  oil  and  gas  lease  appli- 
cation for  unsurveyed  land  in  Alaska  is 
properly  rejected  when  the  boundaries  of 
the  land  to  be  leased  are  not  laid  out  in 
relation  to  true  cardinal  directions  and 
such  action  is  possible. 
Duncan  Miller,  A-28999   (Sept.  21,  1962) 

The  language  and  legislative  history  of 
the  act  of  Mar.  3,  1927,  together  with  the 
avowed  purpose  of  establishing  a  uniform 
policy  for  leasing  all  Executive  order  reser- 
vations for  Indian  purposes,  compel  the 
conclusion  that  the  1927  act  is  applicable  to 
lands  in  Alaska. 

Lands  in  the  Tyonek  Reserve  (Moquaw- 
kie  Reservation)  in  Alaska  which  were 
"*  *  *  withdrawn  from  disposal,  and  re- 
served for  the  U.S.  Bureau  of  Education 
*  *  *"  by  Executive  Order  No.  2141,  Feb. 
27,  1915,  were  "*  *  *  withdrawn  for  In- 
dian purposes  or  for  the  use  and  occupancy 
of  *  *  *  Indians  *  *  *"  within  the  mean- 
ing of  the  act  of  Mar.  3,  1927. 
Oil  and  Gas  Leasing  on  Lands  Withdrawal 
by  Executive  Order  for  Indian  Purposes  in 
Alaska,  M-36652  (May  14,  1963) 

70  I.D.  166 

When  an  oil  and  gas  lease  offer  for  land 
in  Alaska  does  not  conform  with  a  regula- 
tion which  specifies  that  unsurveyed  land 
be  described  by  metes  and  bounds  and  be 


tied  to  a  corner  of  the  public  land  survey, 
the  application  must  be  rejected. 
Estate  of  H.  Roland  Glaisyer,  Albert  Stev- 
enson, Administrator,  A-29448    (July  24, 
1963) 

The  annual  rental  due  for  the  sixth  and 
succeeding  years  on  noncompetitive  oil  and 
gas  leases  in  Alaska  issued  prior  to  July 
3,  1958,  and  extended  thereafter  is  at  the 
rate  of  50  cents  per  acre  per  annum. 
Colorado  Oil  and  Gas  Corporation,  A-30003 
(July  27,  1964)  71  I.D.  284 

Section  10  of  the  act  of  July  3,  1958, 
amending  the  Alaska  Oil  Proviso  of  the 
Mineral  Leasing  Act  of  1920  to  require 
rentals  for  noncompetitive  oil  and  gas 
leases  in  Alaska  to  be  the  same  as  similar 
leases  for  lands  elsewhere  in  the  United 
States,  is  not  applicable  to  leases  which 
had  been  granted  5-year  extensions  prior 
to  the  act  as  to  the  remainder  of  their 
extended  term,  including  a  2-year  exten- 
sion resulting  from  segregation  of  the  lease 
by  partial  assignment  under  section  30(a) 
of  the  Mineral  Leasing  Act,  as  amended. 
Richfield  Oil  Corporation,  Shell  Oil  Com- 
pany, A-30154,  A-30223  (July  30,  1964) 

71  I.D.  294 

The  holders  of  noncompetitive  oil  and  gas 
leases  on  public  land  in  Alaska  issued  be- 
fore July  3,  1958,  and  extended  thereafter 
are  properly  required  to  pay  annual  rental 
of  50  cents  per  acre  for  the  sixth  and  suc- 
cessive years  of  the  extended  lease  term. 
Kenneth  J.  Kadow  et  al,  A-30053  (Oct.  5, 
1964) 

XIV.  POSSESSORY  RIGHTS 

The  established  Congressional  policy  to 
reserve  those  lands,  including  tidelands, 
used  and  occupied  by  the  Alaskan  Natives, 
under  the  absolute  jurisdiction  and  control 
of  the  United  States  in  aid  of  further  leg- 
islation was  continued  by  virtue  of  section 
3(c),  act  of  Sept.  7,  1957,  and  section  4  of 
the  Alaska  Statehood  Act. 
Title  Status  of  Tidelands  Comprising  the 
Juneau  Indian  Village,  M-36604  ( Sept.  16, 
1960) 

Public  land  in  Alaska  which  has  been 
withdrawn  from  settlement,  location,  sale, 
and  entry  and  reserved  for  classification, 
subject  to  valid  existing  rights,  is  nqt  Ayail- 
able  for  lease  or  sale  under  the  Small  Tract 


etf**gScuiAfi 


36 


ALASKA,    XIV,    XV 


Act,  even  to  an  applicant  who  alleges  he 
built  a  cabin  on  a  tract  of  land  prior  to  its 
withdrawal,  since  no  rights  can  be  acquired 
under  the  Small  Tract  Act  by  building  im- 
provements or  occupying  the  land  prior  to 
any  authorization  to  do  so ;  however,  a 
valid  claim  under  any  of  the  appropriate 
settlement  acts  in  Alaska  initiated  prior 
to  the  withdrawal  would  not  be  affected  by 
it. 
Robert  Hoopes,  A-29676  (Nov.  13,  1963) 

Where  an  applicant  for  a  homesite  files 
a  protest  against  an  application  to  pur- 
chase a  headquarter  site  within  30  days 
after  the  publication  of  the  latter  applica- 
tion, the  protest  being  based  on  the  asser- 
tion that  the  protestant  has  a  superior 
right  to  part  of  the  land  included  in  the 
headquarter  site  application,  the  protest  is 
properly  dismissed  where  the  protestant 
fails,  as  required  by  section  10  of  the  act 
of  May  14,  1898,  to  commence  an  action 
within  60  days  in  a  court  of  competent  jur- 
isdiction to  quiet  title  to  the  land  in  con- 
flict. 

John  Martin  Pearson,  A-29674    (Dec.  18, 
1963)  70  I.D.  523 

XV.  SALES 

The  Alaska  Public  Sale  Act  and  the  De- 
partmental regulations  and  certificates  of 
purchase  issued  under  the  act  require  that 
proof  of  use  of  the  land  for  the  purpose 
for  which  it  was  classified  for  sale  be  sub- 
mitted within  3  years  after  issuance  of  a 
certificate  of  purchase,  and  the  Depart- 
ment has  no  authority  to  modify  the  statu- 
tory provision  that  the  required  proof  be 
submitted  within  the  3-year  period. 

The  Department  is  not  authorized  to 
issue  patents  under  the  Alaska  Public  Sale 
Act  to  holders  of  certificates  of  purchase 
who  do  not  submit  any  proof  as  to  use  of 
the  land  or  applications  for  patent  until 
more  than  5  months  after  the  period  re- 
quired by  statute. 

The  Department  has  no  authority  to  re- 
fund the  purchase  price  paid  for  land  sold 
under  the  Alaska  Public  Sale  Act  where 
the  purchaser  fails  to  submit  proof  of  the 
use  of  the  land  and  an  application  for 
patent  within  the  3-year  period  prescribed 
by  the  statute. 

Matanuska    Valley    Lines,    Inc.    et    al., 
A-27197  (June  23, 1955)  62  I.D.  243 


The  Department  has  no  authority  to  ex- 
tend beyond  3  years  the  period  for  which, 
certificates  of  purchase  under  the  Alaska 
Public  Sale  Act  are  issued. 
Martha  Lee  Starns,  Administratix,  Estate 
of  Laurence  S.  Starns,  Deceased,  A-27185 
(June  23,  1955) 

Section  2455,  Revised  Statutes,  as 
amended  (43  U.S.C.  sec.  1171),  was  ex- 
tended to  the  Territory  of  Alaska  by  sec- 
tion 3  of  the  act  of  Aug.  24,  1912  (37 
Stat.  512;  48  U.S.C.  sec.  23),  and  now  ap- 
plies to  that  Territory. 
Applicability  of  Public  Sale  Act  to  Alaska, 
M-36303  (Oct.  10,  1955)  62  I.D.  380 

In  proceedings  under  Private  Law  654 
(84th  Cong.,  2d  sess.),  purchasers  of  land 
under  the  Alaska  Public  Sale  Act  who  have 
paid  the  full  purchase  price  for  the  land 
and  who  assert  that  they  have  performed 
the  requirements  for  receiving  patents  on 
the  land  will  be  granted  a  hearing  on  the 
question  whether  they  have  complied  with 
those  requirements. 

Where  no  time  for  beginning  or  comple- 
tion of  structures  is  stated  in  approved 
plans  of  proposed  use  of  land  purchased 
under  the  Alaska  Public  Sale  Act,  the 
determination  as  to  what  building  program 
was  required  is  dependent  upon  what  rea- 
sonably could  have  been  completed  during 
the  3  years  following  issuance  of  the  cer- 
tificates of  purchase,  considering  such  fac- 
tors as  physical  conditions  attending  build- 
ing and  the  finances  of  the  purchaser. 

In  order  to  be  entitled  to  a  patent  for 
land  purchased  under  the  Alaska  Public 
Sale  Act,  a  purchaser  need  show  only  sub- 
stantial compliance,  not  complete  compli- 
ance, with  his  land  utilization  program. 
Matanuska  Valley  Lines,  Inc.  et  al., 
A-27545  (May  12,  1958)  65  I.D.  214 

A  purchaser  of  public  land  in  Alaska  un- 
der the  Small  Tract  Act  who  acquires  the 
right  to  purchase  while  he  is  an  employee 
of  the  Department  of  the  Interior  is  prop- 
erly required  to  accept  a  patent  contain- 
ing a  clause  providing  for  reversion  of 
title  to  the  United  States  if  the  land  is  used 
for  purposes  other  than  residence  or  rec- 
reation within  25  years  from  issuance  of 
patent. 

Richard   D.   Mueller,   A-28422    (Nov.    14, 
1960) 
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The  Alaska  Public  Sale  Act  and  the  De- 
partmental regulations  and  certificates  of 
purchase  issued  under  the  act  require  that 
proof  of  use  of  the  land  for  the  purpose 
for  which  it  was  classified  for  sale  be  sub- 
mitted within  three  years  after  issuance 
of  a  certificate  of  purchase  and  the  Depart- 
ment has  no  authority  to  accept  proof  sub- 
mitted after  the  three-year  period. 
Henry  C.  Durham,  A-29032  (Oct.  11,  1962) 

The  use  of  land  to  store,  dismantle,  re- 
pair and  sell  used  buildings,  materials  and 
motor  vehicles  on  the  land  is  a  commercial 
or  industrial  use  under  the  Alaska  Public 
Sale  Act,  but  where  the  background  of  a 
sale  clearly  shows  that  land  was  offered  for 
sale  on  more  or  less  of  an  understanding 
that  the  purchaser  would  construct  hous- 
ing on  the  land  a  program  offered  by  him 
to  use  the  land  as  a  storage  yard  is  prop- 
erly rejected  as  being  unacceptable. 

Where  the  purchaser  of  land  under  the 
Alaska  Public  Sale  Act  appeals  from  the 
rejection  of  a  program  of  development  but 
indicates  on  appeal  that  he  may  be  willing 
to  change  his  program  to  an  acceptable 
one,  he  should  be  afforded  an  opportunity 
to  do  so. 

Thurston   T.  Jackson,  A-29128    (Dec.   17, 
1962) 

XVI.  SCHOOL  LANDS 

Subject  to  the  Territory's  consent,  the 
Bureau  of  Land  Management  may  issue 
permits  under  the  act  of  July  31,  1947  (43 
U.S.C.  sec.  1185)  to  the  Alaska  Road  Com- 
mission authorizing  it  to  remove  roadbuild- 
ing  material  from  school  sections  reserved 
for  the  Territory  by  the  act  of  Mar.  4,  1915 
(48  U.S.C.  sec.  353).  The  consent  may  be 
conditioned  upon  reasonable  payment  to  the 
Territory.  The  Territory  has  no  authority 
under  the  act  of  1915  to  lease  the  reserved 
school  sections  to  the  Federal  Government. 
Land  reserved  by  the  act  of  1915  may  be 
withdrawn  by  public  land  order  for  the  use 
of  the  Department  of  the  Army.  Appli- 
cability of  the  act  of  June  14, 1926  (44  Stat. 
741),  as  amended,  43  U.S.C.  sec.  869,  to 
school  sections  reserved  by  the  act  of  1915 
considered. 

School  Sections  Reserved  by  the  Act  of 
Mar.  4, 1915  (38  Stat.  1214;  48  U.S.C.  858), 
For  the  Territory  of  Alaska,  M-36243 
(Feb.  8,  1955)  62  I.D.  22 


The  act  of  Mar.  4,  1915  (38  Stat.  1214), 
as  amended,  48  U.S.C.  sec.  353,  does  not 
authorize  the  Territory  of  Alaska  to  lease 
to  the  Department  of  the  Army,  or  an 
agency  thereof,  a  school  section  reserved 
for  the  Territory  by  the  act.  Absent  an 
act  of  Congress  authorizing  the  Depart- 
ment of  the  Army,  or  an  agency  thereof,  to 
acquire  and  hold  title  to  public  land,  or  to 
lease  it,  in  its  own  name  rather  than  in  the 
name  of  the  United  States,  neither  is  a 
qualified  beneficiary  under  the  act  of  June 
14,  1926  (44  Stat.  741),  as  amended  by  the 
act  of  June  4,  1954  (43  U.S.C.  sec.  869). 

If  a  school  section  reserved  for  the  Terri- 
tory of  Alaska  by  the  act  of  Mar.  4,  1915 
(38  Stat.  1214),  is  later  withdrawn  or  re- 
served for  governmental  or  other  purposes, 
under  the  lieu  selection  provision  of  the 
act,  the  Territory  may  select  land  in  lieu 
of  that  withdrawn  or  reserved,  provided 
that  the  withdrawal  or  reservation  was 
made  under  authority  of  the  act  of  June  25, 
1910  (36  Stat.  847),  as  amended,  43  U.S.C. 
sec.  142,  or  other  statutory  authority.  It 
is  immaterial  whether  the  withdrawal  or 
reservation  is  permanent  or  temporary. 

The  lieu  selection  provision  of  the  act  of 
Mar.  4,  1915  (38  Stat.  1214),  does  not 
authorize  the  selection  of  land  known  to  be 
of  mineral  character.  A  reservation  of  a 
school  section  by  the  act  of  Mar.  4,  1915, 
supra,  bars  mining  locations  on  the  section 
so  long  as  the  reservation  is  in  effect.  Such 
a  reservation,  short  of  an  act  of  Congress, 
can  be  extinguished  only  by  an  approved 
selection  in  lieu  of  the  land  reserved. 
School  Sections  Reserved  for  the  Territory 
of  Alaska  by  the  Act  of  Mar.  4,  1915  (38 
Stat.  1214),  as  Amended  (48  U.S.C.  Sec. 
353 ) ,  and  Lieu  Selections  Made  Under  that 
Act,  M-36229  (Feb.  4,  1957)  64  I.D.  27 

A  provision  in  the  act  of  Mar.  4,  1915 
(38  Stat.  1214),  as  it  existed  during  the 
years  1925  to  1935  and  1938  to  1941,  appro- 
priating and  setting  apart  in  the  Territorial 
Treasury,  the  "entire  proceeds  or  income" 
derived  from  mineral  school  sections  not 
reserved  by  the  act,  did  not  entitle  the 
Territory  to  royalty  on  coal  mined  from 
such  a  section  during  those  years  by  the 
Alaska  Railroad.  The  Territory  was  en- 
titled only  to  the  net  proceeds  from  the  sale 
of  coal  to  private  parties  by  the  Alaska 
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Railroad  if  such  sales  were  made  during 
those  years. 

Claim  of  Alaska  for  Royalty  on  Coal  Mined 
by  the  Alaska  Railroad  During  Certain 
Years  From  a  School  Section  Affected  by 
the  Act  of  March  4, 1915  (38  Stat.  1214;  48 
U.S.C.  Sec.  853),  M-36406  (Feb.  4, 1957) 

Such  portions  of  the  school  sections  re- 
served for  the  Territory  of  Alaska  by  sec- 
tion 1  of  the  act  of  Mar.  4,  1915  (38  Stat. 
1214 ;  48  U.S.C.  sec.  353) ,  as  are  being  used 
and  occupied  by  a  Federal  agency  and  con- 
tain Federal  improvements  when  the  State 
is  admitted  into  the  Union,  are  impliedly 
excepted  from  the  grant  made  by  section 
6(k)  of  the  Statehood  Act  of  July  7,  1958 
(72  Stat.  339). 

Grant  of  Reserved  School  Sections  in 
Alaska  Made  by  Section  6(k)  of  the  State- 
hood Act  of  July  7, 1958  (72  Stat.  339,343), 
M-36528  (Sept.  24, 1958) 

Effective  Jan.  3, 1959,  the  State  of  Alaska 
succeeded  to  all  rights  of  the  United  States 
under  mineral  permits  and  leases  then  out- 
standing and  covering  school  sections  which 
were  reserved  for  the  Territory  by  section  1 
of  the  act  of  Mar.  4, 1915  (38  Stat.  1214 ;  48 
U.S.C.  sec.  353),  and  granted  the  State  by 
section  6(k)  of  the  Statehood  Act.  The 
State  is  entitled  to  all  receipts  from  such 
permits  and  leases  accruing  on  or  after 
Jan.  3,  1959. 

Mineral  Permits  and  Leases  for  Lands  in 
School  Sections  Granted  by  Section  6(k)  of 
the  Statehood  Act  to  the  State  of  Alaska, 
M-36612  (Mar.  16, 1961) 

XVII.   SHORE   SPACE   RESERVES  AND 
RESTRICTIONS 

Indian  occupancy  of  land  along  navigable 
waters  did  not  create  a  shore  space  reser- 
vation because  a  shore  space  reserve  was 
created  only  by  an  entry  of  the  types  speci- 
fied in  the  statute,  of  which  Indian  oc- 
cupancy is  not  one. 

Occupancy  of  land  within  the  meaning  of 
the  act  of  May  17,  1906,  by  a  qualified 
Alaskan  Indian  gives  him  a  preference 
right  to  an  allotment  which  would  not  be 
affected  by  the  subsequent  inclusion  of  that 
land  within  a  shore  space  reserve. 
Edward  W.  Harrington,  A-27823  (June  15, 
1959) 


XVIII.  STATEHOOD  ACT 

In  computing  the  chargeable  acreage  of 
selections  of  unsurveyed  land  by  the  State 
of  Alaska  pursuant  to  section  6(g)  of  the 
Alaska  Statehood  Act  (72  Stat.  339),  acre- 
ages of  land  covered  by  navigable  waters 
must  be  excluded  since  title  to  such  lands 
passed  to  the  State  upon  its  admission  into 
the  Union.  All  acreages  of  land  covered 
with  nonnavigable  bodies  of  water  may 
be  included  in  computing  the  chargeable 
acreage  of  such  selections  since  the  Secre- 
tary is  under  no  legal  obligation  to  follow 
the  established  practice  used  in  disposing 
of  surveyed  public  lands. 
Deductions  for  Water  Areas  in  the  Compu- 
tation of  the  Chargeable  Acreages  of  Land 
Selected  by  the  State  of  Alaska  Pursuant 
to  Sec.  6(g)  of  the  Alaska  Statehood  Act 
(72  Stat.  339),  M-36589  (Jan.  18,  1960) 

The  established  Congressional  policy  to 
reserve  those  lands,  including  tidelands, 
used  and  occupied  by  the  Alaskan  Natives, 
under  the  absolute  jurisdiction  and  control 
of  the  United  States  in  aid  of  further  legis- 
lation was  continued  by  virtue  of  section 
3(c)',  act  of  Sept.  7,  1957,  and  section  4  of 
the  Alaska  Statehood  Act. 
Title  Status  of  Tidelands  Comprising  the 
Juneau  Indian  Village,  M-36604  (Sept.  16, 
1960) 

Since  section  6(k)  of  the  Statehood  Act 
granted  to  Alaska  on  Jan.  3,  1959,  school 
sections  then  reserved  for  the  Territory  by 
section  1  of  the  act  of  Mar.  4, 1915  (38  Stat 
1214;  48  U.S.C.  sec.  353),  and  section  6(i) 
of  the  Statehood  Act  granted  to  Alaska 
the  minerals  in  those  sections,  the  State 
has  succeeded  in  the  rights  of  the  United 
States  as  permitter  or  lessor  under  mineral 
permits  or  leases  on  those  sections  out- 
standing on  Jan.  3,  1959.  The  State  is 
entitled  to  all  receipts  from  such  permits 
and  leases  accruing  on  and  after  Jan.  3, 
1959. 

Mineral  Permits  and  Leases  for  Lands  in 
School  Sections  Granted  by  Section  6(k) 
of  the  Statehood  Act  to  the  State  of  Alas- 
ka, M-36612  (Mar.  16,  1961) 

Even  if  lands  lying  beneath  the  waters  of 
Tustumena  Lake,  which  is  in  the  part  of 
the  Kenai  National  Moose  Range  closed 
to  oil  and  gas  leasing,  are  assumed  to  have 
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passed  to  the  State  of  Alaska  upon  its  ad- 
mission to  the  Union,  oil  and  gas  lease 
offers  describing  such  lands  which  were 
pending  on  that  date  must  be  rejected  be- 
cause the  act  authorizing  the  Secretary  to 
lease  such  lands  also  provided  that  its  pro- 
visions would  cease  to  apply  upon  the  ad- 
mission of  Alaska  into  the  Union. 
George  N.  Keyston,  Jr.  et  al.,  A-28350, 
A-28528  (Aug.  7, 1962) 

The  legislative  history  of  section  6(e)  of 
the  act  of  July  7,  1958,  clearly  indicates 
that  Congress  intended  to  limit  the  applica- 
tion of  section  6(e)  to  transfers  of  prop- 
erty, real  and  personal,  which  has  been 
used  solely  for  the  purposes  of  conserving 
and  protecting  Alaskan  fisheries  and  wild- 
life under  the  provisions  of  the  State  laws 
cited  in  the  act. 

Transfer  of  Real  and  Personal  Properties 
to  the  State  of  Alaska  Pursuant  to  Section 
6(e)  of  the  Alaska  Statehood  Act,  M-36648 
(Mar.  11,  1963)  70  I.D.  91 

XIX.  TERRITORIAL  AGENCIES 

A  school  district  is  usually  a  separate 
taxing  district  for  school  purposes. 
Organization  of  School  Districts  on  Indian 
Reservations  in  Alaska,  M-36367  (Sept.  17, 
1956)  63  I.D.  333 

XX.  TIDELANDS 

Lands  consisting  of  tidelands  along  the 
Alaska  coast  or  of  beds  and  bottoms  of 
navigable  rivers  or  lakes  in  Alaska  are  not 
subject  to  leasing  under  the  Mineral  Leas- 
ing Act. 

Pexco,  Inc.  et  al,  A-27868  (Apr.  7,  1959) 

66  I.D.  152 

In  view  of  the  vesting  of  title  in  the 
State  of  Alaska  to  tidal  and  submerged 
lands  within  3  geographical  miles  of  its 
coastline  under  the  Submerged  Lands  Act 
of  1953,  extended  to  Alaska  by  section 
6(m)  of  the  Statehood  Act,  the  Secretary 
of  the  Interior  now  has  no  authority  to 
withdraw  any  portion  of  those  lands  for  a 
wildlife  refuge. 

Authority  of  the  Secretary  of  the  Interior 
to  Withdraw,  for  a  Wildlife  Refuge,  a  Por- 
Hon  of  the  Tidal  and  Submerged  Lands 
Within  Three  Geographical  Miles  of  the 
Coastline  of  Alaska,  M-36562  (Aug.  21, 
1959) 


Tidelands  along  the  Alaska  coast  are  not 
subject  to  leasing  under  the  Mineral  Leas- 
ing Act  or  the  act  of  July  3,  1958. 
McGreghar  Land  Company  et  al.,  A-28170 
(Feb.  26,  1960)  67  I.D.  81 

Irma  Gregg,  A-28369  (Aug.  3,  1960) 

Tidelands  along  the  coast  of  Alaska  were 
not  subject  to  oil  and  gas  leasing  under  the 
terms  of  the  Mineral  Leasing  Act  prior  to 
the  admission  of  Alaska  into  the  Union  and 
are  not  now. 

Lora   Colyer   and   Dixie  Anthony  et   al., 
A-28194  (Apr.  15, 1960) 

Tidelands  along  the  coast  of  Alaska  were 
never  subject  to  leasing  under  the  terms 
of  the  Mineral  Leasing  Act. 
L.  E.  Linck,  A-28251  (May  23,  1960) 

Section  6  of  the  act  of  July  3,  1958,  gave 
a  preference  right  to  an  oil  and  gas  lease 
only  to  lands  beneath  nontidal  navigable 
waters  and  only  to  those  whose  leases  (or 
offers  or  applications)  included  public 
lands  otherwise  available  for  leasing  ad- 
jacent to  such  lands,  and  an  applicant  is 
not  entitled  to  the  preference  right  where 
it  is  determined  that  his  offer  covered  only 
tidelands  or  submerged  lands. 
Zena  L.  Cochran,  A-28297  (June  8,  1960) 

The  established  Congressional  policy  to 
reserve  those  lands,  including  tidelands, 
used  and  occupied  by  the  Alaskan  Natives, 
under  the  absolute  jurisdiction  and  con- 
trol of  the  United  States  in  aid  of  further 
legislation  was  continued  by  virtue  of  sec- 
tion 3(c),  act  of  Sept.  7,  1957,  and  section 
4  of  the  Alaska  Statehood  Act. 
Title  Status  of  Tidelands  Comprising  the 
Juneau  Indian  Village,  M-36604  (Sept.  16, 
1960) 

An  offer  to  lease  for  gas  and  oil  is  prop- 
erly rejected  if  on  the  date  of  the  offer,  a 
portion  of  the  land  is  held  under  another 
valid  lease  and  the  remainder  of  the  land 
is  tideland  and  likewise  unavailable  for 
leasing. 
Duncan  Miller,  A-28499  (Nov.  22,  1960) 

Absent  congressional  legislation  to  the 
contrary  title  to  Alaska  tidelands,  includ- 
ing artificially  filled  tidelands,  passed  un- 
der the  common  law  to  the  State  of  Alaska 
upon  its  admission  to  the  Union.  The  Sub- 
merged Lands  Act  (act  of  May  22, 1953 ;  67 
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Stat.  29;  43  U.S.C.,  sec.  1301  et  seq.)  and 
the  Alaska  Tidelands  Act  (act  of  Sept.  7, 
1957;  71  Stat.  623;  48  U.S.C.,  sec.  455), 
confirm  this  common  law  principle  and,  in 
addition,  grant  other  submerged  lands  to 
Alaska.  The  only  exceptions  to  such 
grants  and  confirmations  are  those  speci- 
fied in  the  acts.  As  to  such  excepted  lands, 
title  remains  vested  in  the  United  States ; 
as  to  all  other  tidelands,  whether  filled  or 
unfilled,  title  thereto  is  vested  in  the  State 
of  Alaska  upon  admission  into  the  Union. 
Effect  of  Artificial  Fill  On  The  Title  To 
Alaska  Tidelands,  M-36600  (Jan.  19,  1961) 

XXI.  TOWNSITES 

Where  a  garage  on  skids  was  placed  on 
land  in  an  Alaska  Railroad  townsite  under 
oral  permission  to  place  only  a  temporary 
structure  on  the  land,  subject  to  removal 
at  any  time,  the  garage  does  not  constitute 
such  a  permanent  improvement  as  to  entitle 
the  owner  to  a  preference  right  of  entry 
on  the  land. 

The  Secretary  of  the  Interior  will  not  in 
his  discretion  grant  a  preference  right  of 
entry  on  land  in  an  Alaska  Railroad  town- 
site  to  one  owning  a  structure  on  the  land 
which  was  temporary  in  its  inception 
where  the  land  is  needed  by  the  Bureau  of 
Public  Roads  as  a  part  of  its  maintenance 
yard. 

Chester  E.  Peterson,  A-27229  (Dec.  22, 
1955) 

Legal  title  to  lots  in  a  townsite  can  only 
be  acquired  from  the  townsite  trustee. 
Where  a  non-native  obtained  title  to  cer- 
tain lots  by  deed  from  the  townsite  trustee 
who  was  authorized  under  section  11  of  the 
act  of  Mar.  3,  1891  (26  Stat.  1095),  to  make 
entries  in  favor  of  inhabitants,  in  the  ab- 
sence of  a  showing  of  fraud,  no  action  will 
be  taken  to  disturb  the  interests  acquired 
through  such  deed. 

Ownership  of  LoU  15  and  16,  Block  84,  in 
the  Toivnsite  of  Wrangell,  Alaska,  M-36355 
(June  27,  1956) 

Reference  to  townsite  provisions  (sec. 
2387  Rev.  Stat,  and  act  of  Mar.  3,  1891,  26 
Stat.  1095)  in  patent  conveying  native  vil- 
lage lands  to  trustee  pursuant  to  section  3 
of  the  act  of  May  25,  1926  (48  U.S.C.,  sec. 
355(c) ),  is  pro  forma  and  not  intended  to 
to  apply  purchase  money  or  fee  require- 


ments    to     subsequent     conveyances     by 

trustee. 

Disposal    of    Lots    in    Saxman,    Alaska, 

M-36563  ( May  11, 1959)  66  I.D.  212 

A  deed  to  a  lot  in  an  Alaskan  townsite 
is  properly  awarded  to  an  applicant  who 
demonstrates  that  he  is  an  occupant  or 
entitled  to  occupancy  of  the  lot  on  the  date 
of  the  approval  of  the  final  subdivisional 
townsite  survey. 

Mike  Agbaba,  Marjorie  L.  Hicks,  A-28372 
(Aug.  5,  1960) 

An  application  for  a  deed  to  the  whole  of 
a  town  lot  presented  under  the  act  of 
May  25,  1926,  is  properly  rejected  upon  a 
showing  that  occupancy  of  the  land  by  the 
applicant  or  his  assignors  preceded  survey 
of  the  land  into  town  lots  and  was  not  com- 
mensurate with  the  extent  of  the  surveyed 
lot ;  the  allowance  of  the  application  is 
properly  restricted  to  the  area  actually 
occupied. 
Mary  M.  Tweet,  A-28417  (Nov.  16, 1960) 

An  application  for  a  deed  to  a  town  lot 
is  properly  rejected  upon  a  showing  that 
occupancy  of  the  land  by  the  applicant 
terminated  before  approval  of  the  final  sub- 
divisional  townsite  survey. 
Ethel  and  Benard  Vogen,  A-28835  (May  10, 
1962) 

A  request  for  a  preference  right  to  pur- 
chase certain  town  lots  in  Anchorage, 
Alaska,  is  properly  refused  when  the  cir- 
cumstances of  the  sale  do  not  permit  the 
preference-right  applicant  to  qualify  under 
the  terms  of  the  regulations  which  imple- 
ment the  act  of  Mar.  12,  1914,  and  do  not 
permit  the  sale  to  be  made  under  the  act 
of  May  3, 1934. 
J.  Glen  Cassity,  A-28987  (Aug.  17,  1962) 

XXII.  TRADE  AND  MANUFACTURING  SITES 

Rights  to  public  land  in  Alaska  as  a 
trade  and  manufacturing  site  are  gained 
only  by  the  occupancy  and  possession  of 
the  land  in  good  faith  for  the  purposes  of 
trade,  manufacture,  or  other  productive 
use. 

The  provisions  in  the  act  of  Apr.  29, 1950, 
for  the  filing  of  a  notice  of  location  for 
a  trade  and  manufacturing  site  are  only 
intended  to  provide  information  needed 
for  the  administration  of  the  public  lands 
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ind  do  not  constitute  an  alternate  method 
of  acquiring  rights  to  public  land. 
Loran  John  Whittington,  Chester  II.  Cone, 
A.-28823  (Aug.  18,  1961) 

Rights  to  public  land  in  Alaska  as  a 
trade  and  manufacturing  site  are  gained 
only  by  the  occupancy  and  possession  of  the 
land  in  good  faith  for  purposes  of  trade, 
manufacture  or  other  productive  use. 

In  order  to  obtain  credit  for  occupancy 
of  public  land  in  Alaska  as  a  trade  and 
manufacturing  site  which  is  initiated  by 
occupancy  and  possession  of  the  land,  the 
claimant  must  file  in  the  appropriate  land 
office  a  notice  of  the  initiation  of  the  claim 
(within  90  days  from  the  date  of  its  initia- 
tion, and  where  he  fails  to  file  the  notice 
within  the  required  period  he  cannot  be 
given  credit  for  any  occupancy  prior  to  the 
jtime  he  files  either  the  notice  or  an  applica- 
tion to  purchase,  whichever  is  earlier. 
Albert  L.  Scepurek,  A-28798  (Mar.  27, 
1962) 

Where  a  regulation  is  amended  to  re- 
move the  requirement  that  entrymen  on  or 
claimants  of  lands  which  are  determined 
to  be  prospectively  valuable  for  oil  or  gas 
after  entry  but  before  the  entry  or  claim 
has  been  perfected  must  file  a  waiver  of 
rights  to  the  oil  and  gas  for  which  the  land 
has  been  found  prospectively  valuable  and 
to  substitute  a  different  procedure  in  such 
cases,  the  provisions  of  the  amended  regu- 
lation will  be  applied  to  claimants  and 
entrymen  who  have  appealed  to  the  Secre- 
tary from  the  demand  made  under  the 
former  regulation  that  they  file  a  waiver, 
if  there  are  no  adverse  rights  or  if  the 
interest  of  the  United  States  will  not  be 
prejudiced  thereby. 

Milton  H.  Lichtenwalner  et  al.,  A-28825 
et  al.  (May  31,  1962)  69  I.D.  71 

The  rejection  of  an  application  for  a 
trade  and  manufacturing  site  will  be  set 
aside  and  the  case  will  be  remanded  for 
further  consideration  where,  on  appeal  to 
the  Secretary,  the  applicant  submits  for 
the  first  time  certain  information  which 
may  materially  affect  the  proper  disposi- 
tion of  his  application. 
James  E.  Allen,  A-28891  (July  26, 1962) 

Locations  on  public  land  of  trade  and 
manufacturing  sites  which  are  used  for 
agricultural    purposes    are   properly    held 


null  and  void  as  not  available  for  acquisi- 
tion of  title  under  the  law  authorizing  sale 
of  trade  and  manufacturing  sites. 
Charles  G.  Forck  et  al.,  A-29108  (Oct.  8, 
1962) 

A  notice  of  the  location  of  a  trade  and 
manufacturing  site  which  amends  an 
earlier  notice  by  adding  additional  land  to 
the  site  is  subject  to  the  same  time  limita- 
tion as  the  notice  which  it  amends  so  that 
a  single  period  of  time  for  perfection  of 
the  locator's  rights  and  the  filing  of  an 
application  to  purchase  the  amended  site 
is  thereby  created. 

Russell   D.    Lapham,    A-29094    (Jan.    11, 
1963) 

Where  an  appeal  is  taken  from  a  refusal 
to  accept  for  recordation  a  notice  of  loca- 
tion of  settlement  or  occupancy  of  a  trade 
and  manufacturing  site  for  the  reason  that 
a  State  selection  has  precedence,  and  the 
State  later  states  that  the  selection  was  not 
intended  to  apply  to  land  in  the  status  of 
that  included  in  the  notice  of  location,  the 
appeal  becomes  moot  and  the  case  will  be 
remanded  for  further  consideration  of  the 
notice  of  location. 

Dean  Burtis  Bunker,  A-30009    (Mar.  26, 
1964) 

XXIII.  UNIVERSITY   OF  ALASKA  GRANT 

Grants  made  by  the  act  of  Jan.  21,  1929 
(45  Stat.  1091;  48  U.S.C.  sec.  354a)  to  the 
Territory  of  Alaska  are  among  those  which 
section  6(k)  of  the  Statehood  Act  con- 
firmed and  transferred  to  the  State  of  Alas- 
ka effective  upon  its  admission  into  the 
Union  on  Jan.  3, 1959. 

On  Jan.  3,  1959,  the  State  of  Alaska  suc- 
ceeded to  the  Territorial  rights  under  selec- 
tion applications  then  pending  under  the 
act  of  1929,  subject  to  any  infirmities  or 
defects  the  applications  then  had. 

By  section  6(i)  of  the  Statehood  Act  and 
effective  on  the  date  of  admission  of  the 
State,  the  scope  of  the  act  of  1929  was  en- 
larged so  as  to  include  mineral  lands  and 
any  applications  then  pending  to  select 
mineral  lands  may  be  allowed  to  stand 
without  amendments  by  the  State,  but  if 
such  an  application  conflicts  with  a  subse- 
quently filed  homestead  application,  pend- 
ing  when    the    State   was    admitted,    the 
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Territorial  application  must  be  rejected 
subject  to  tbe  right  of  appeal. 
Selections    Under    the    Act    of    Jan.    21, 
1929  (45  SM.  1091;  48  U.8.C.  sec.  354a), 
M-36567  (June  10,  1959) 

Under  the  Enabling  Act  of  July  7,  1958, 
the  State  of  Alaska  is  authorized  to  select 
mineral  lands  in  satisfaction  of  an  earlier 
grant  of  public  land  to  the  Territory  of 
Alaska  on  behalf  of  the  University  of 
Alaska. 

Under  the  Department's  regulations  re- 
lating to  grants  to  the  State  of  Alaska,  an 
oil  and  gas  lease  offer  must  be  rejected 
when  approval  is  given  to  a  subsequently 
filed  selection  of  land  for  the  University  of 
Alaska. 

J.  L.  McCarrey,  Jr.,  Juliana  D.   Wilson, 
A-28436  (Nov.  14,  1960) 

Under  the  Department's  regulations  re- 
lating to  grants  to  the  State  of  Alaska,  an 
oil  and  gas  lease  offer  must  be  rejected 
when  approval  is  given  to  a  subsequently 
filed  selection  of  land  for  the  University 
of  Alaska. 

Violet  Gores  en  et  al,  A-29268    (Apr.  24. 
1963) 

Where  an  oil  and  gas  lease  offer  was 
filed  prior  to  enactment  of  the  Alaska  State- 
hood Act  on  July  7,  1958,  a  selection  for 
the  land  was  filed  thereafter  by  the  Terri- 
tory of  Alaska  pursuant  to  the  grant  for 
the  University  of  Alaska,  and  a  lease  was 
subsequently  issued  in  response  to  the  offer 
and  prior  to  the  admission  of  the  State  of 
Alaska  on  Jan.  3,  1959,  it  is  error  to  cancel 
the  lease  because  of  the  filing  of  the  selec- 
tion and  it  is  immaterial  that  subsequent 
to  the  admission  of  the  State  the  land  was 
patented  to  the  State  pursuant  to  the  selec- 
tion. 

Standard     Oil    Company    of    California, 
A-29263    (Jan.  27,  1964)  71  I.D.  1 
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I.  GENERALLY 

Where  a  statute  requires  that  a  docu- 
ment be  filed  in  a  certain  office  by  a  speci- 


fied date,  the  document  must  be  received  in 
that  office  on  or  before  that  date,  not  merely 
put  in  the  mails  in  time  to  reach  the  office 
on  time  in  the  normal  course  of  events. 
John  J.  Farrelly  et  al,  A-27068  (Jan.  7, 
1955)  62  I.D.  1 

Where  an  application  for  a  5-year  exten- 
sion of  an  oil  and  gas  lease  is  addressed  to 
the  home  address  of  the  manager  of  the 
land  office  and  received  by  him  after  busi- 
ness hours  on  Friday,  the  application  will 
not  be  considered  filed  until  such  time  as 
it  is  received  by  the  land  office  on  the  fol- 
lowing Monday,  the  first  business  day  in 
which  the  application  can  be  filed. 
Floyd  Childress,  A-27038   (Mar.  7,  1955) 

62  I.D.  73 

An  application  for  a  grazing  lease  is  not 
made  until  it  is  properly  filed. 
Robert  E.  Rowe,  A-27063  (Apr.  11,  1955) 

Where  stock-raising  homestead  entries 
were  properly  canceled  after  due  notice  to 
the  entryman,  he  does  not  apply  for  rein- 
statement until  over  12  years  later,  and  he 
does  not  establish  facts  justifying  rein- 
statement of  his  entries,  action  on  rein- 
statement will  nevertheless  be  suspended 
where  it  appears  that  the  entryman  may 
have  placed  improvements  worth  up  to 
$19,000  on  the  land  and  there  are  no  ad- 
verse interests  in  the  land:  and  the  case 
will  be  remanded  for  a  determination  of 
the  facts  as  to  the  improvements. 
Heirs  of  Albert  Peter  Mracek,  Alford  Roos, 
A-27051   (Apr.  13,  1955) 

Where  an  application  for  a  5-year  ex- 
tension of  an  oil  and  gas  lease  is  deposited 
in  the  mail  slot  of  the  land  office  on  a  Sat- 
urday, a  nonbusiness  day,  the  application 
will  not  be  considered  filed  until  such  time 
as  it  is  received  by  the  land  office  on  the 
following  Monday,  the  first  business  day  in 
which  the  application  can  be  filed. 
Mattie  B.  Einsey,  Margaret  Kinsey  Long, 
A-27103  (Aug.  22, 1955)  62  I.D.  334 

The  fact  that  an  application  was  de- 
posited in  the  mails  in  time  to  reach  the 
proper  office  before  an  amended  regulation 
became  effective  does  not  excuse  the  appli- 
cant from  compliance  with  the  amended 
regulation. 

August   A.   Frymark,   A-27162    (Sept.   12, 
1955) 
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One  who  has  made  improvements  on 
public  land  under  an  assumption  of  right 
but  who  loses  his  right  may,  under  certain 
circumstances,  be  allowed  a  reasonable 
time  within  which  to  remove  any  improve- 
ments from  the  premises  that  can  be  re- 
moved without  substantial  damage  to  the 
land,  and  a  prospective  small  tract  lessee 
'of  the  land  may  be  required,  as  a  condition 
precedent  to  the  issuing  of  the  lease,  to 
reimburse  the  former  for  the  reasonable 
value  of  all  the  permanent  improvements 
which  are  left  on  the  land  and  which  are 
of  value  to  the  lessee. 

William  D.  Cunningham,  Alice  F.  McGrath, 
A-27297  (May  28, 1956) 

Where  an  enlarged  homestead  entry  was 
properly  canceled  after  due  notice  to  the 
entryman,  who  does  not  apply  for  reinstate- 
ment until  over  30  years  later,  and  there  is 
no  evidence  that  the  entryman  has  resided 
upon,  cultivated,  or  improved  the  land  or 
has  in  any  manner  been  connected  with  or 
interested  in  it,  the  entry  will  not  be  rein- 
stated, although  the  entryman  is  a  dis- 
abled World  War  I  veteran  whose  disability 
is  assumed  to  be  the  reason  he  did  not 
return  to  his  entry  after  discharge. 
George  W.  Dahl,  A-27415  (Dec.  10, 1956) 

A  junior  desert  land  application  should 
be  suspended  rather  than  rejected  on  the 
ground  that  an  allowable  senior  desert  land 
application  has  been  filed  pending  the 
allowance  or  other  final  disposition  of  the 
senior  application. 

Battie  M.  Fults,  Ernest  Maloof,  A-27509 
(Nov.  19, 1957) 

An  application  for  a  lease  under  the 
Small  Tract  Act  must  be  rejected  where  the 
land  applied  for  is  within  a  power  site  re- 
serve, and  the  application  will  not  be  held 
in  a  suspended  status  to  await  the  possible 
lifting  of  the  withdrawal. 
John  Rovetto,  A-27521  (Dec.  9,  1957) 

Where  an  enlarged  homestead  entry  ap- 
plication is  rejected  on  the  ground  that  the 
lands  applied  for  were  reconveyed  lands 
and  were  not  opened  to  disposition,  and 
during  the  pendency  of  an  appeal  from  the 
rejection  of  the  application  the  lands  are 
opened  to  entry,  the  application  must 
nevertheless  be  rejected  as  prematurely 
filed. 
Frank  Harrington,  A-27654  (Aug.  27, 1958) 


A  homestead  application  is  properly  re- 
jected for  lands  shown  by  the  records  to  be 
within  a  Mexican  land  grant  confirmed  in 
accordance  with  the  act  of  Mar.  3,  1851, 
because  such  lands  did  not  become  public 
lands. 
Richard  P.  Woitke,  A-27875  (Apr.  2,  1959) 

An  application  for  reinstatement  of  a 
desert  land  entry  presented  26  years  after 
proper  cancellation  and  without  showing  of 
any  equities  in  the  applicants  which  could 
justify  reinstatement  is  properly  rejected. 
Barley  G.  Ball  et  al,  A-27942  (June  15, 
1959) 

An  application  to  enter  land  which  is 
covered  by  an  outstanding  prima  facie 
valid  entry  must  be  rejected  because  the 
entry  segregates  the  land  from  the  public 
domain  and  prevents  the  initiation  of  any 
rights  by  another  person  until  it  has  been 
set  aside. 

Edward  W.  Harrington,  A-27823  (June  15, 
1959) 

Where  successive  applications  for  desert 
land  entry  on  the  same  land  are  filed  and 
an  entry  is  allowed  on  the  first  application 
but  is,  subsequently,  canceled  because  the 
entryman  was  not  entitled  to  make  the 
entry,  it  is  erroneous  to  reject  the  second 
application  for  entry  on  the  ground  that 
the  second  applicant  lost  his  rights  under 
his  application  upon  the  allowance  of  the 
first  application ;  he  loses  such  rights  only 
if  the  allowance  of  the  entry  on  the  first 
application  was  proper. 
Alfred  Donaldson  Trotter,  Sr.,  A-27981 
(July  21,  1959)  66  I.D.  275 

A  drawing  is  properly  set  aside  where  it 
included  simultaneously  filed  offers  for  oil 
and  gas  leases  some  of  which  were  and 
some  of  which  were  not  in  conflict  in  whole 
or  in  part. 

Henry  S.  Morgan,  Edwin  W.  Stockmeyer, 
A-28004  (July  30,  1959)  66  I.D.  278 

A  request  for  reinstatement  of  an  offer 
for  an  oil  and  gas  lease  which  the  offeror 
has  withdrawn  constitutes  a  new  filing 
which  must  comply  with  the  requirements 
of  the  regulations,  including  the  payment 
of  a  filing  fee,  to  earn  the  offeror  priority. 
Paul  D.  Haynes,  A-28043  (Sept.  21,  1959) 

66  I.D.  332 
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Where  an  application  for  the  reinstate- 
ment of  a  canceled  reclamation  homestead 
entry  is  denied  because  the  land  applied 
for  is  no  longer  within  a  farm  unit  and  the 
land  is  later  placed  in  a  farm  unit,  the 
application  for  reinstatement  may  be  al- 
lowed, subject  to  payment  of  all  proper 
charges. 
Martha  Kaulitzke,  A-27628  (Oct.  29, 1959) 

An  application  to  lease  coal  lands  in 
Alaska  which  were  not  included  in  a  prior 
prospecting  permit  and  which  in  effect  re- 
quires an  amendment  of  the  permit  must 
be  rejected  in  view  of  the  fact  that  Con- 
gress has  repealed  the  act  under  which 
the  permit  was  issued  and  the  Secretary 
of  the  Interior  has  no  longer  any  authority 
to  amend  prospecting  permits  under  the 
repealed  act. 

Gladys  E.  Dunkle,  Executor  of  the  Estate 
of  W.  E.  Dunkle,  A-28177  (Mar.  28,  1960) 

Oil  and  gas  lease  applications  for  unsur- 
veyed  lands  will  not  be  suspended  pending 
actual  survey  to  establish  whether  a  por- 
tion of  the  lands  applied  for  conflicts  with 
prior  offers  where  determinations  based 
upon  the  applicants'  descriptions  of  the 
land  show  such  conflict  and  there  is  no 
evidence  that  the  conflict  does  not  exist. 
Waring  Bradley,  James  M.  Snowden, 
A-28294,  A-28318  (June  28,  1960) 

67  I.D.  241 

No  rights  in  land  are  acquired  by  filing 
a  homestead  application  therefor. 
John  R.  Bowen,  A-28326   (July  11,  1960) 

An  applicant  for  an  oil  and  gas  lease 
has  the  duty  of  keeping  the  Department 
informed  of  an  address  at  which  commu- 
nications from  the  Department  concerning 
the  offer  will  reach  him  and  if  he  fails  to 
do  so,  rendering  it  impossible  for  the  De- 
partment to  send  him  a  lease,  he  will  be 
considered  to  have  abandoned  his  offer. 
Kewanee  Oil  Company,  A-28325  (July  28, 
1960)  67  I.D.  305 

A  withdrawal  of  an  oil  and  gas  lease 
offer  received  over  the  signature  of  the 
applicant  takes  effect  from  the  moment  it 
is  filed  and  all  rights  and  obligations  under 
the  offer  are  at  an  end  eo  instante  and  this 
is  so  even  though  the  withdrawal  might 
have  been  filed  by  mistake. 
Lauren  W.  Oiols,  A-28384  (Sept.  21,  1960) 

67  I.D.  350 


The  employees  in  a  land  office  have  no 
duty  or  authority  to  prepare  acceptable 
applications  for  public  land  or  to  alter  or 
ignore  any  portion  of  an  application  in 
order  to  make  it  acceptable. 
Orvil  Ray  Mickelderry,  A-28432  (Nov.  16, 
1960) 

A  comma  used  in  a  description  of  a  legal 
subdivision  such  as  the  "W1/^,  SE1^"  has 
never  been  accepted  by  the  Department  as 
meaning  "of"  but  only  as  meaning  "and'* 
so  that  the  description  given  would  mean 
the  Wy2  and  the  SE*4,  not  the  Wy2  of 
the  SE&. 

A  land  office  employee  has  no  authority 
or  duty  to  alter  an  erroneous  description  of 
land  in  a  homestead  application. 
Daniel  H.  Cruz,  A-28524  (Feb.  28,  1961) 

A  mining  claimant  who  files  a  verified 
statement  under  section  5  of  the  act  of 
July  23,  1955,  is  responsible  for  the  ac- 
curacy of  the  description  of  the  mining 
claims  listed  in  the  statement,  and  he  can- 
not expect  the  land  office  to  correct  any 
error  in  the  description. 
Grace  M.  Sparkes,  A-28606  (Mar.  28,  1961) 

68  I.D.  90 

The  filing  of  an  application  for  a  single 
extension  of  a  noncompetitive  lease  under 
section  17  of  the  Mineral  Leasing  Act,  as 
amended,  segregates  only  the  lands  leased 
during  the  initial  5-year  lease  term  which 
are  included  in  the  extension  application, 
and  the  remaining  leased  lands  not  in- 
cluded in  the  application  become  available 
for  new  offers  upon  the  expiration  of  the 
5-year  term  of  the  lease. 
Duncan  Miller,  A-28588    (June  20,  1961) 

68  I.D.  158 

The  Secretary  of  the  Interior  (or  his 
delegate)  has  authority  to  suspend  desert 
land  or  other  entries  when  he  considers  the 
circumstances  to  warrant  such  action. 
Randolph  Ritchey  v.  Clifton  O.  Myll  and 
Mary  E.  Kindy,  A-28649   (Sept.  27,  1961) 

68  I.D.  269 

A  land  office  employee  has  no  authority 
or  duty  to  alter  an  erroneous  description 
of  land  in  an  oil  and  gas  lease  offer  in 
order  to  regard  it  as  a  valid  offer. 
Duncan  Miller,  A-28767  (July  23,  1962) 

A  land  office  employee  has  no  authority 
or  duty  to  alter  an  erroneous  description 
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)f  land  in  an  oil  and  gas  lease  offer  in 
:>rder  to  regard  it  as  a  valid  offer. 
Lendal  R.  Smith,  Sr.,  A-28868   (Aug.   10, 
1962) 

Where  no  action  was  taken  on  an  applica- 
tion to  amend  a  coal  permit  for  Alaskan 
land  prior  to  the  repeal  of  the  act  of  Oct. 
20,  1914,  by  the  act  of  Sept.  9,  1959,  the 
application  must  thereafter  be  rejected  be- 
cause of  the  cessation  of  authority  in  the 
Secretary  to  act  under  the  1914  act. 
H.  A.  Faroe,  A-28836  (Sept.  17,  1962) 

An  applicant  for  desert  land  entry  upon 
public  land  upon  which  authorized  range 
users  have  placed  permanent  improvements 
is  properly  required  to  compensate  the 
range  users  for  such  improvements  as  a 
condition  to  allowance  of  the  entry. 
Una  D.  Pidcoe,  A-29068  (Nov.  6,  1962) 

It  is  proper  for  a  land  office  to  delete 
from  a  metes  and  bounds  description  of  un- 
surveyed  land  in  an  oil  and  gas  lease  offer 
land  that  cannot  be  leased  in  response  to 
such  offer  because  it  is  in  fact  surveyed 
and  then  to  revise  the  description  of  the 
remaining  land  to  be  leased  to  reflect  such 
deletion. 

L.    M.    Schwartzkopf,    A-29072    (Nov.    6, 
1962) 

A  junior  application  for  a  desert  land 
entry  is  properly  rejected  due  to  the  allow- 
ance of  the  entry  to  a  senior  applicant 
where  the  junior  applicant  is  unable  to 
demonstrate  clearly  that  the  entry  was  al- 
lowed improperly  for  reasons  sufficient  to 
warrant  cancellation  of  the  entry. 
Rulon  Burl  Egbert,  A-29101  (Dec.  17, 1962) 

A  land  office  employee  has  no  authority 
or  duty  to  alter  an  erroneous  description 
of  land  in  an  oil  and  gas  lease  offer  in 
order  to  make  it  a  valid  offer. 
Joe  Bart  Moore,  A-29361    (July  1,  1963) 

The  responsibility  of  furnishing  a  proper 
and  adequate  description  of  lands  in  an 
oil  and  gas  lease  offer  is  upon  the  applicant 
and  cannot  be  shifted  by  him  to  land  office 
personnel  by  his  filing  a  document  which 
purports  to  be  an  amendment  of  the  land 
description  but  which  merely  attempts  to 
authorize  the  land  office  personnel  to  de- 
scribe the  offered  lands  in  a  way  acceptable 


to  them  and  which  would  thus  be  agreeable 

to  him. 

Duncan  Miller,  A-29698  (Sept.  18,  1963) 

Where  the  30-day  period  for  filing  a  bond 
in  connection  with  an  oil  and  gas  offer 
expires  on  a  Saturday  and  the  offeror  has 
by  regulation  until  the  following  Monday 
to  file  the  bond,  and  a  letter  written  by 
the  land  office  on  Monday  modifying  the 
time  requirement  refers  to  the  fact  that 
the  30-day  period  has  expired,  it  is  more 
reasonable  to  assume  that  the  letter  was 
written  on  the  assumption  that  the  30-day 
period  had  expired  on  Saturday  than  to 
assume  that  it  was  written  after  3  p.m. 
on  Monday  in  awareness  of  the  fact  that 
the  30-day  period  had  expired  at  that  time. 
Halvor  F.  Holbeck,  A-29595  (Oct.  9,  1963) 

A  homestead  application  is  properly  re- 
jected where  the  lands  applied  for  are  with- 
drawn from  entry  by  inclusion  in  a  power 
project  withdrawal. 

Herman  J.  Schilmoeller,  A-29745  (Nov.  5, 
1963) 

Since  the  determination  of  whether  to 
dispose  of  public  land  pursuant  to  the 
Small  Tract  Act  is  committed  to  the  dis- 
cretion of  the  Secretary,  it  is  proper  to 
reject  an  application  for  a  small  tract 
where  because  of  complicated  survey  and 
land  problems  the  location  and  extent  of 
the  area  of  public  land  is  in  doubt  and 
there  is  no  prospect  that  the  difficulties  will 
be  soon  resolved. 

A  small  tract  application  is  not  to  be 
suspended  where  it  is  decided  to  reject  it 
pending  the  resolution  of  survey  and  other 
problems  involving  the  area  in  which  the 
land  lies. 

Jean  Bolton  Westfeldt,  A-29604  (Nov.  15, 
1963) 

Where  final  proof  on  a  desert  land  entry 
is  rejected  within  two  years  after  issuance 
of  a  receipt  for  the  money  paid  with  the 
proof  and  new  proof  is  filed  and  is  rejected 
and  the  entry  canceled  in  part  within  two 
years  after  the  new  proof  is  filed  but  more 
than  two  years  after  the  receipt  was  issued, 
the  entryman  is  not  entitled  to  a  patent 
pursuant  to  section  7  of  the  act  of  Mar.  3, 
1891. 

Marvin    M.     McDole,     A-29376     (Supp.) 
(Nov.  29,  1963)  70  I.D.  506 
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An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act,  which  is  to 
be  rejected,  will  not  be  transferred  to  the 
Department  of  Agriculture  for  considera- 
tion as  an  application  for  a  forest  exchange 
under  the  act  of  Mar.  20,  1922,  as  amended, 
where  the  selected  lands  are  not  within 
the  boundaries  of  a  national  forest  since 
the  1922  act  does  not  apply  to  such 
exchanges. 

Chris  H.  Gansberg,  Executor  of  the  Fred 
Gamberg  Estate,  A-29830  (Jan.  30,  1964) 

A  quitclaim  deed  evidencing  the  assign- 
ment of  a  desert  land  entry  which  was 
acknowledged  outside  the  State  in  which 
the  land  in  the  entry  is  located  is  properly 
rejected. 

Fred  E.    Trowbridge,  A-29814    (Feb.   11, 
1964) 

Any  name  used  by  an  individual,  whether 
real  or  fictitious,  by  which  she  may  be 
known  or  by  which  she  may  transact  busi- 
ness or  execute  contracts,  may  constitute 
her  signature  if  affixed  by  that  individual 
without  fraudulent  intent  and  if  there  is  no 
doubt  as  to  the  identity  of  the  individual, 
and  an  oil  and  gas  lease  offer  in  which  the 
signed  name  of  the  offeror  differs  from  the 
typed  name  of  the  offeror  in  the  first  block 
of  the  lease  form  is  acceptable  if,  in  fact, 
the  signature  is  that  of  the  offeror  and  the 
offer  is,  in  all  other  respects,  acceptable. 
Mary  Adele  Monson,  A-29952  (July  14, 
1964)  71 1.D.  269 

An  application  for  a  desert  land  entry 
which  has  been  in  a  suspended  status  since 
1920  and  which  should  have  been  rejected 
pursuant  to  a  directive  issued  in  1920 
because  the  applicant  was  unable  to  show 
an  adequate  source  of  irrigation  water  is 
properly  rejected  where  there  is  no  showing 
that  a  feasible  source  of  water  is  available 
now. 

Heirs     of     Charles     E.     Payne,     A-30100 
(Sept.  24,  1964) 

II.  AMENDMENTS 

By  Departmental  regulation  entries 
which  are  void  ab  initio  are  not  subject  to 
adjustment  or  amendment  under  section 
2372  of  the  Revised  Statutes,  as  amended. 
Henry  8.  Morgan  et  ah,  A-27556  (June  30, 
1958)  65  I.D.  284 


An  application  to  amend  a  desert  land 
entry  is  properly  rejected  where  the  entry 
sought  to  be  amended  has  been  canceled 
and  closed  at  the  time  the  amendment  ap- 
plication is  filed. 
Loyd  J.  Hammons,  A-27925  (May  19, 1959) 

When  a  valid  application  for  a  homestead 
entry  is  filed  and  an  amended  application  is 
later  filed  for  the  same  and  additional  land, 
which  amended  application  is  invalid 
because  it  contains  excess  acreage,  the  ap- 
plicant loses  his  priority  over  an  interven- 
ing applicant  as  to  land  included  in  his 
original  application  and  in  the  intervening 
application. 

Samuel   A.    Wanner,   A-28435    (Nov.    21, 
1960)  67  I.D.  407 

An  application  under  section  2372  of  the 
Revised  Statutes,  as  amended,  for  the 
amendment  of  a  patent  covering  land  which 
was  not  intended  to  be  entered  to  include 
land  which  was  erroneously  entered  is 
properly  rejected  where  the  record  con- 
tains no  evidence  that  the  entryman  took 
every  reasonable  precaution  and  exertion 
to  avoid  error  at  the  time  of  making  the 
original  entry. 

Mrs.    Elizabeth   Bertha   Fonda,   A-28982 
(Aug.  17, 1962) 

The  moratorium  on  filing  certain  applica- 
tions for  unclassified  public  lands  also  pre- 
cluded the  acceptance  of  a  proposed  amend- 
ment made  during  the  moratorium  period 
to  substitute  different  lands  for  those  de- 
scribed in  a  public  sale  application  filed 
before  the  moratorium. 
Nancy  M.  Rice,  A-29076   (Dec.  10,  1962) 

An  application  to  amend  a  desert  land 
entry  to  add  contiguous  lands  to  the  entry 
after  annual  proofs  and  an  extension  of 
time  to  file  final  proof  have  been  filed  is 
properly  rejected  where  there  appears  no 
substantial  equitable  basis  for  granting  the 
amendment. 
James  W.  Elliott,  A-29075  (July  18,  1963) 

The  responsibility  of  furnishing  a  proper 
and  adequate  description  of  lands  in  an  oil 
and  gas  lease  offer  is  upon  the  applicant 
and  cannot  be  shifted  by  him  to  land  office 
personnel  by  his  filing  a  document  which 
purports  to  be  an  amendment  of  the  land 
description  but  which  merely  attempts  to 
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authorize  the  land  office  personnel  to  de- 
scribe the  offered  lands  in  a  way  acceptable 
to  them  and  which  would  thus  be  agreeable 
to  him. 
Duncan  Miller,  A-29698  (Sept.  18,  1963) 

An  application  filed  under  the  Small 
Tract  Act  for  one  piece  of  land  cannot  be 
amended  to  substitute  an  entirely  different 
piece  of  land  and  retain  the  priority  ac- 
corded by  the  filing  for  the  first  piece  when 
the  substitute  land  had  not  been  classified 
for  small  tract  disposal  at  the  time  the 
application  was  filed. 

Nina  L.  Werner  et  al,  A-29389  (Sept.  20, 
1963) 

An  amendment  of  an  oil  and  gas  offer  to 
change  the  description  of  land  sought  for 
leasing  to  include  the  correct  designation 
of  a  legal  subdivision  owned  by  the  United 
States  within  a  reservoir  area  in  place  of  a 
previous  designation  of  a  subdivision  not 
within  the  reservoir  area  and  not  owned  by 
the  United  States  should  not  be  rejected 
as  a  substitution  of  one  tract  of  land  for 
another  which  requires  the  filing  of  a  new 
offer,  where  it  appears  that  the  offeror  in- 
tended originally  to  apply  for  the  land 
described  in  the  amendment. 
Duncan  Miller,  A-29697  (Dec.  4,  1963) 

70  I.D.  512 

An  amendment  of  an  oil  and  gas  offer  to 
change  the  description  of  land  sought  for 
leasing  to  include  a  proper  designation  of 
two  separate  subdivisions  of  the  same  sec- 
tion instead  of  a  single,  smaller  subdivision 
should  not  be  rejected  as  a  substitution  of 
one  tract  of  land  for  another  which  re- 
quires the  filing  of  a  new  offer  where  it 
appears  that  the  offeror  intended  originally 
to  apply  for  the  land  described  in  the 
amendment. 
Duncan  Miller,  A-29791  (Dec.  11, 1963) 

A  desert  land  entryman  will  not  be 
allowed  an  amendment  to  enlarge  the  area 
of  his  patented  entry  under  regulation  43 
GFR  104.10  when  the  new  area  is  desired 
for  purposes  of  construction  of  a  dwelling 
and  other  buildings  and  not  that  of 
reclamation. 
Leonard  C.  Olson,  A-29962  (Mar.  3,  1964) 

Applications  filed  under  the  Small  Tract 
Act  for  certain  pieces  of  land  will  not  be 
amended  by  the  Department  to  substitute 


any  of  a  number  of  suggested  alternative 
land  descriptions. 

Jack  M.  Gardner,  Melvin  Church,  A-30029 
(Mar.  25,  1964) 

Where  a  desert  land  entryman  discovers 
that  the  description  of  the  land  in  his 
original  entry,  upon  which  he  has  placed 
certain  improvements,  has  been  changed  by 
a  resurvey  of  the  land  in  the  area,  an  appli- 
cation to  amend  his  original  entry  to  in- 
clude the  land  upon  which  the  improve- 
ments have  been  placed  will  be  approved, 
there  appearing  no  objection  of  record. 
Heirs  of  Frank  Hoogner,  Los  Angeles 
038258  (Oct.  16,  1964) 

III.  FILING 

Where  applicants  to  purchase  land  under 
a  small  tract  lease  deposited  the  applica- 
tion and  purchase  money  in  escrow  with  a 
bank  and  directed  the  bank  to  file  the  appli- 
cation within  a  certain  time  and  the  bank 
delayed  the  filing  beyond  the  time  specified, 
the  applicants  must  suffer  whatever  conse- 
quences result  from  the  action  of  their 
agent. 

Albert    H.    Dobry,    George    H.    Borovay, 
A-27387  (May  8,  1957)  64  I.D.  116 

An  application  for  a  5-year  extension  of 
an  oil  and  gas  lease  which  is  filed  after  the 
close  of  the  published  office  hours  of  a  land 
office  on  the  last  day  of  the  lease  term  is 
not  timely  filed. 

Earl  G.  Hartley  et  al.,  A-27437,  A-27446, 
A-27447  (Jan.  13,  1958)  65  I.D.  12 

An  application  to  purchase  land  availa- 
ble for  purchase  under  the  Small  Tract  Act 
is  not  filed  in  the  office  authorized  to  re- 
ceive such  applications  until  it  is  received 
in  that  office. 
Robert  J.  Moore,  A-27599  (July  3, 1958) 

A  document  is  not  filed  until  it  is  deliv- 
ered to  the  proper  officer  and  received. 
John  A.  Peel  et  al,  A-27701  (Nov.  4,  1958) 

The  regulation  which  provides  that  a 
document  required  to  be  filed  within  a 
stated  period,  the  last  day  of  which  falls 
on  a  nonbusiness  day,  is  timely  filed  if  it 
is  filed  on  the  next  business  day  the  office 
is  open  to  the  public,  permits  additional 
time  for  filing  an  application  for  exten- 
sion of  a  noncompetitive  oil  and  gas  lease 
when  the  expiration  of  the  primary  term 
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of  the  lease  falls  on  a  nonbusiness  day,  but 
during  that  additional  time,  the  land  for- 
merly covered  by  the  lease  is  not  segregated 
solely  because  an  application  for  extension 
may  be  filed;  if  an  application  for  exten- 
sion is  not  timely  filed,  the  land  is  available 
for  new  offers  on  the  first  day  following 
the  expiration  date  of  the  primary  term  of 
the  lease  even  though  the  expiration  date 
fell  on  a  nonbusiness  day. 
Malcolm  C.  Petrie,  A-28006  (July  31, 1959) 

66  I.D.  288 

When  the  last  day  for  filing  an  applica- 
tion for  a  5-year  extension  of  a  noncom- 
petitive oil  and  gas  lease  falls  on  a  day  on 
which  the  land  office  is  not  open  to  the 
public  for  the  filing  of  documents  for  all  of 
the  normal  hours  pursuant  to  an  Executive 
order  permitting  Federal  employees  to  be 
excused  from  duty  for  half  a  day,  the  ap- 
plication is  timely  filed  if  it  is  received  in 
the  land  office  on  the  next  day  the  office  is 
open  to  the  public. 

Chester  Gordon  et  al,  A-28126    (Jan.  12, 
1960)  67  I.D.  1 

The  time  indicated  by  the  official  time 
stamp  on  an  oil  and  gas  lease  offer  must  be 
accepted  as  conclusively  establishing  the 
time  the  offer  was  filed  in  the  absence  of 
positive  evidence  showing  that  the  stamp- 
ing is  erroneous. 
C.  A.  Fleetwood,  A-28250  (June  3,  1960) 

Where  the  last  day  for  filing  an  appli- 
cation for  a  5-year  extension  of  a  noncom- 
petitive oil  and  gas  lease  falls  on  Sunday, 
a  day  on  which  the  land  office  is  not  open 
for  business,  an  application  is  timely  filed 
if  it  is  received  in  the  land  office  on  the 
next  day  the  office  is  open  to  the  public. 
Bette  M.  Snyder,  Republic  Natural  Gas 
Company,  A-28284  (June  8,  1960) 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  is  sent  by  registered 
mail  to  the  Bureau  of  Land  Management 
in  Washington,  it  is  deemed  to  be  filed  in 
the  Bureau  at  the  time  it  is  received  in 
the  Secretary's  Mail  Center  and  if  at  that 
time  the  land  applied  for  is  included  in  an 
outstanding  lease,  the  application  is  prop- 
erly rejected. 

William  R.  Moore,  Jr.,  A-28304  (June  9, 
1960) 


The  time  of  filing  oil  and  gas  offers  is 
determined  by  the  time  stamp  on  the  offers  ; 
sequence  of  filing  is  not  necessarily  re- 
flected by  the  serial  number  assigned  to 
the  offers. 

Harold  Ladd  Pierce,   A-2S495    (Nov.   22, 
1960)  67  I.D.  428 

A  partial  assignment  of  an  oil  and  gas 
lease  is  a  document  required  by  law  or 
decision  to  be  filed  within  a  stated  period 
and  as  such  comes  within  the  provisions  of 
the  regulation  relating  to  filings  made  on 
the  next  business  day  when  the  last  day  of 
the  stated  period  falls  on  a  day  when  the 
office  is  officially  closed. 
Belco  Petroleum  Corporation,  Charles 
Getzler,  A-29131  (Mar.  2,  1962)     69  I.D.  3 

Where  land  is  restored  to  disposition  un- 
der the  public  land  laws  under  an  order 
which  provides  that  applications  for  such 
lands  may  be  filed  "beginning  on  the  date 
of  this  order"  and  that  applications  filed  by 
nonpreference-right  applicants  prior  to  a 
specified  date  would  be  considered  as  si- 
multaneously filed  as  of  that  date,  an  ap- 
plication filed  previous  to  that  date  should 
not  be  rejected  as  prematurely  filed. 
John  Rovetto,  A-28740  (Feb.  S,  1963) 

A  partial  assignment  of  an  oil  and  gas 
lease  is  a  document  required  by  law  or 
decision  to  be  filed  within  a  stated  period 
and  as  such  comes  within  the  provisions 
of  the  regulation  relating  to  filings  made 
on  the  next  business  day  when  the  last 
day  of  the  stated  period  falls  on  a  day 
when  the  office  is  officially  closed. 
Edward  T.  Haas  ct  al,  A-29196  (Mar.  15, 
1963) 

When  a  drawing  to  determine  priority 
among  simultaneously  filed  conflicting  oil 
and  gas  lease  offers  is  conducted  in  man- 
ner contrary  to  the  provisions  of  the  per- 
tinent regulation  and  the  order  directing 
the  drawing,  it  must  be  vacated  and  a  new 
drawing  held. 

Evelyn  R.  Robertson  et  al.,  Duncan  Miller, 
A-29251  (Mar.  21, 1963) 

A  potassium  prospecting  permit  issued 
for  a  period  of  two  years  expires,  in  the 
absence  of  statutory  provision  for  exten- 
sion, at  the  close  of  the  second  anniversary 
of  the  date  on  which  it  was  issued,  and 
applications  for  permits  on  the  land  in  the 
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permit,  filed  on  the  last  day  of  the  permit, 
must  be  rejected. 

Richard  Minasian  et  al,  A-29770,  A-29870 
(Jan.  14,  1964) 

Where  a  homestead  entry  is  canceled  as 
a  consequence  of  a  private  contest  and  the 
contestant  is  notified  of  his  preference 
right  to  make  an  entry,  but  cancellation 
of  the  entry  is  noted  only  in  the  serial 
register  and  not  on  the  official  status  plat 
and  in  the  historical  index,  an  application 
to  enter  the  land,  whether  filed  by  the  con- 
testant or  another,  is  premature  and  must 
be  rejected ;  however,  the  contestant  is  en- 
titled to  notice  after  cancellation  is  prop- 
erly noted  and  an  opportunity  to  file  an 
application  for  entry  within  30  days  there- 
after. 
Carl  R.  Hawkins,  A-29773  (Mar.  24,  1964) 

An  oil  and  gas  lease  offer  is  properly 
rejected  when  it  is  filed  subsequent  to  the 
issuance  of  a  public  land  order  revoking 
a  prior  order  withdrawing  the  land  ap- 
plied for  where  the  restoration  order  pro- 
vides that  the  land  involved  shall  not  be 
open  to  applications  and  offers  under  the 
mineral  leasing  laws  until  a  certain  date, 
which  is  subsequent  to  the  date  of  the 
filing  of  appellant's  offer. 
W.  W.  Priest,  A-30232  (July  13,  1964) 

Where  an  application  for  a  5-year  ex- 
tension of  a  noncompetitive  oil  and  gas 
lease  is  stamped  as  filed  on  the  day  after 
the  expiration  date  of  the  lease  and  the 
applicant  claims  but  offers  no  convincing 
proof  that  the  application  was  actually 
received  the  previous  day,  the  application 
is  properly  rejected. 

Kenneth  J.  Kadow  et  al,  A-30053  (Oct.  5, 
1964) 

Where  the  fees  paid  with  the  filing  of 
an  application  for  homestead  entry  remain 
in  the  land  office  after  the  withdrawal  of 
the  application  and  the  applicant  files  a 
second  application  and  is  informed  that 
the  fees  already  paid  will  be  transferred 
to  the  second  application  but  the  adminis- 
trative action  to  accomplish  this  is  not 
taken  until  after  an  intervening  applica- 
tion has  been  filed,  the  second  homestead 
application  will  be  deemed  to  have  been 
validly  filed  from  the  time  of  its  filing. 
Joseph  Q.  Clark,  A-30215  (Dec.  22,  19G4) 


An  oil  and  gas  lease  offer  is  properly  re- 
jected where  it  describes  land  by  a  merid- 
ian and  in  a  county  of  one  State,  but 
designates  the  land  as  being  in  a  second 
State  and  is  filed  in  the  land  office  of  the 
second  State. 
Zula  Mae  Dennis,  A-30298  (Dec.  24,  1964) 

IV.  PRIORITY 

Where  the  regulations  define  "filed  simul- 
taneously" with  respect  to  conflicting  ap- 
plications or  offers  as  "filed  at  the  same 
time,"  offers  filed  1  or  10  seconds  apart 
are  not  simultaneous  filings,  but  the  first 
offer  received  is  filed  prior  to  the  next  one. 
Oil  and  Gas  Leases — Simultaneous  Filings, 
M-36435  (May  9,  1957)  64  I.D.  124 

Where  a  desert  land  applicant  whose 
application  has  been  rejected  does  not  ob- 
ject to  the  rejection  but  requests  the 
Bureau  of  Land  Management  to  reinstate 
his  application,  and  does  not  object  to  an 
announced  drawing  for  the  purpose  of  de- 
termining priority  between  his  reinstated 
application  and  a  conflicting  application, 
his  application  loses  whatever  priority  it 
afforded  him  prior  to  its  reinstatement  and 
he  cannot  be  heard  to  complain — after  the 
drawing  is  held  and  the  conflicting  appli- 
cation for  the  same  land  is  given  priority — 
that  his  application  was  in  good  standing 
and  did  not  need  reinstatement  and  that  a 
drawing  was  not  necessary. 
Dianne  L.  Somsen,  Lalovi  L.  Butler, 
A-27514  (Jan.  20,  1958) 

Lease  offers  filed  immediately  after  the 
opening  of  a  land  office  by  offerors  who  sub- 
mit their  offers  in  turn  without  devoting 
time  or  attention  to  other  matters  are 
regarded  as  simultaneously  filed  even 
though  several  minutes  may  separate  the 
stamping  of  the  first  and  last  offers,  but 
offers  filed  after  the  offerors  have  attended 
to  other  business  in  the  land  office  are 
given  priority  on  the  basis  of  their  actual 
filing  even  though  the  difference  in  time 
between  the  actual  reception  by  the  clerk 
and  that  of  prior  filings  may  be  measured 
in  seconds  and  the  offers  bear  the  same 
time  stamp. 

Edith    M.    Kasper,    Blanche    V.    White, 
A-27821  (Feb.  4, 1959) 

An  oil  and  gas  lease  offer  submitted  over 
the  counter  after  the  offeror  has  attended 
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to  other  business  in  the  land  office  is  given 

priority  on  the  basis  of  the  actual  filing 

time  even  though  the  difference  between 

the  actual  reception  by  the  clerk  and  that 

of  an  earlier  filing  may  be  measured  in 

seconds. 

George  E.  Conley,  A-27901  (Apr.  20,  1959) 

Lease  offers  filed  immediately  after  the 
opening  of  a  land  office  by  offerors  who  sub- 
mit their  offers  in  turn  without  devoting 
time  or  attention  to  other  matters  are 
regarded  as  simultaneously  filed  even 
though  several  minutes  may  separate  the 
stamping  of  the  first  and  last  offers,  but 
offers  filed  after  the  offerors  have  attended 
to  other  business  in  the  land  office  are  given 
priority  on  the  basis  of  their  actual  filing. 
George  R.  WicJcham,  Raymond  J.  Hansen, 
A-27892(Apr.21,1959) 

Where  a  lease  offer  is  received  in  the 
land  office  over  the  counter  prior  to  the  time 
the  land  office  opens  for  official  business 
and  is  not  returned  to  the  offeror,  it  is  to 
be  considered  as  simultaneously  filed  at  the 
time  the  land  office  opens  with  another 
lease  offer  for  the  same  land,  even  though 
the  latter  offer  is  stamped  as  received  one 
minute  before  the  first  offer,  and  a  drawing 
must  be  held  to  determine  the  priority  of 
the  two  offers. 
P.  A.  McKenna,  A-27909  (May  18,  1959) 

A  regulation  providing  that,  to  determine 
the  order  in  which  simultaneously  filed  ap- 
plications will  be  processed,  all  such  appli- 
cations which  conflict  in  whole  or  in  part 
will  be  included  in  a  drawing  does  not  au- 
thorize a  drawing  of  simultaneously  filed 
oil  and  gas  lease  offers,  some  of  which  are 
and  some  of  which  are  not  in  conflict  in 
whole  or  in  part  as  to  the  lands  described 
in  the  applications. 

Henry  8.  Morgan,  Edwin  W.  Stockmeyer, 
A-28004  (July  30,  1959)  66  I.D.  278 

Where  an  oil  and  gas  lease  offer  sub- 
mitted over  the  counter  is  stamped  as  filed 
at  10 :  01  a.m.  and  another  offer  is  stamped 
as  filed  at  10  a.m.,  the  time  stamps  will  be 
accepted  as  establishing  the  priority  of 
filing  of  the  latter  offer  in  the  absence  of 
convincing  evidence  that  the  time  stamps 
are  erroneous. 
George  E.  Conley,  A-28128  (Jan.  18,  1960) 


An  application  to  lease  a  small  tract  of 
public  land  filed  when  the  land  is  unavail- 
able for  leasing  because  included  in  a 
powersite  reserve  is  not  entitled  to  suspen- 
sion with  priority  over  later-filed  applica- 
tions when  the  Federal  Power  Commission 
determines  that  the  land  may  be  restored 
to  acquisition  under  the  public  land  laws 
while  an  appeal  from  rejection  of  the  ap- 
plication is  pending. 

Curtis  C.  Larson  et  al.,  A-28399  (Aug.  23, 
1960) 

An  offeror  who  first  approaches  a  counter 
for  the  purpose  of  filing  an  offer  to  lease 
and  who  thereupon  makes  an  oral  declara- 
tion to  the  clerk  that  he  wants  to  file  an  ap- 
plication shall  be  considered  to  have  made 
a  proper  first  offer  and  will  be  granted 
priority  over  an  offeror  who  secondly  ap- 
proaches the  counter  and,  subsequent  to  the 
oral  declaration,  physically  tenders  his 
application. 

Robert    L.    Bunnel,    R.    M.    Young,    Jr., 
A-28462  (Oct.  18, 1960) 

An  application  for  homestead  entry 
which  is  not  allowable  because  it  describes 
an  entire  section  of  land  and  is  thus  in  ex- 
cess of  the  limit  prescribed  by  the  home- 
stead law  is  not  entitled  to  priority  from 
the  time  of  its  filing  but  only  from  the  time 
that  it  is  amended  to  describe  land  within 
the  statutory  limit. 

Orvil  Ray  Mickelberry,  A-28432  (Nov.  16, 
1960) 

An  oil  and  gas  lease  offer  previously 
placed  in  a  receptacle  for  the  reception  of 
documents  to  be  stamped  as  received  at 
the  opening  of  the  land  office  for  public 
business  at  10  a.m.  is  entitled  to  priority 
over  an  offer  filed  over  the  counter  at 
10:02  a.m.  even  though  the  second  filer 
claims  that  he  was  first  in  line  of  persons 
waiting  to  file  over  the  counter. 
Signal  Oil  and  Gas  Company,  Duncan 
Miller,  A-28626  (July  31,  1961) 

Where  an  applicant  for  a  homesite  files 
a  protest  against  an  application  to  purchase 
a  headquarter  site  within  30  days  after  the 
publication  of  the  latter  application,  the 
protest  being  based  on  the  assertion  that 
the  protestant  has  a  superior  right  to  part 
of  the  land  included  in  the  headquarter 


APPLICATIONS   AND    ENTRIES,    IV,    VI — APPROPRIATIONS 


51 


site  application,  the  protest  is  properly  dis- 
missed where  the  protestant  fails,  as  re- 
quired by  section  10  of  the  act  of  May  14, 
1898,  to  commence  an  action  within  60  days 
in  a  court  of  competent  jurisdiction  to 
quiet  title  to  the  land  in  conflict. 
John  Martin  Pearson,  A-29674  (Dec.  18, 
1963)  70  I.D.  523 

An  oil  and  gas  lease  offer  submitted  over 
the  counter  after  the  offeror  has  attended 
to  other  business  in  the  land  office  is  given 
priority  on  the  basis  of  the  actual  filing 
time  even  though  the  offeror  was  tender- 
ing his  offer  to  the  clerk  when  a  conflict- 
ing offer  was  received  from  another  offeror 
directly  ahead  of  him  in  the  line  at  the 
counter  and  such  conflicting  offer  was 
stamped  as  received  only  one  minute 
earlier. 
Hoover  H.  Wright,  A-30127  (Apr.  6,  1964) 

The  filing  of  concurrent  homestead  ap- 
plications by  an  individual  bars  the  allow- 
ance of  either  so  long  as  both  applications 
remain  of  record  and,  while  the  withdrawal 
of  one  will  permit  the  allowance  of  the 
other,  such  allowance  will  be  subject  to 
otherwise  intervening  rights  that  have  been 
asserted  prior  to  the  withdrawal  of  the 
first  application. 

Raymond  L.  Gunderson,  A-30134  (Dec.  2, 
1964)  71  I.D.  477 

V.  REINSTATEMENT 

When  favorable  action  has  been  taken 
on  an  application  to  reinstate  a  homestead 
application  but  it  is  discovered  that  prior 
thereto  and  following  the  filing  of  the  ap- 
plication the  land  has  inadvertently  been 
sold  at  public  sale  and  patented,  the  appli- 
cation for  reinstatement  is  properly 
rejected. 
John  R.  Boicen,  A-28326  (July  11,  1960) 

An  adjoining  farm  homestead  entryman 
who  relinquishes  his  entry  may  have  his 
entry  reinstated  only  insofar  as  the  land 
covered  by  the  relinquishment  is  open  to 
entry  at  the  time  he  requests  reinstate- 
ment. 

Pearla  {Michele)  Holmes  LaFleur,  Robert 
L.  Collopy  and  Don  E.  Silvers,  A-29328 
(July  15, 1963) 


VI.  RELINQUISHMENT 

Where  a  relinquishment  of  a  homestead 
entry  and  an  affidavit  of  contest  against 
the  same  entry  are  filed  simultaneously,  the 
latter  must  be  dismissed  because  the  re- 
linquishment takes  effect  immediately,  ex- 
tinguishes the  entry,  and  leaves  the  con- 
test nothing  upon  which  to  act. 

Where  a  relinquishment  of  an  entry  is 
filed  after  an  affidavit  of  contest  has  been 
filed  against  the  same  entry  but  before  the 
entryman  has  been  given  actual  or  con- 
structive notice  of  the  contest,  it  is  to  be 
conclusively  presumed  that  the  relinquish- 
ment was  caused  by  the  contest  unless  it 
can  be  shown  that  the  affidavit  of  contest 
was  not  good  and  sufficient,  that  the  con- 
test charge  was  not  true,  that  the  contes- 
tant was  not  a  qualified  applicant,  or  that 
the  land  is  not  subject  to  the  contestant's 
application. 

A  telegram  filed  in  the  land  office  stating 
that  the  entryman  relinquishes  his  entry 
is  a  "written  relinquishment"  within  the 
meaning  of  the  section  1  of  the  act  of 
May  14,  1880. 

Frederick  J.  Zillig  v.  Vernon  M.  Milburn, 
A-28334  (Apr.  13,  1960)  67  I.D.  136 

APPROPRIATIONS 
(See  also  Expenditures,  Funds) 

In  the  absence  of  specific  statutory  au- 
thority, funds  cannot  be  made  available 
to  another  agency  or  transferred  to  an- 
other appropriation  for  objects  or  purposes 
for  which  such  funds  would  not  be  avail- 
able under  the  appropriation  from  which 
the  transfer  is  made. 

In  the  absence  of  specific  statutory  au- 
thority, funds  made  available  by  the  In- 
terior Department  Appropriation  Act,  1944 
(act  of  July  12,  1943;  57  Stat.  451,  484), 
and  subsequent  appropriation  acts,  for 
driving  a  tunnel  to  drain  mining  land  at 
Leadville,  Colorado,  may  not  be  used  to 
supplement  appropriations  to  construct 
other  facilities. 

Expenditure  of  Unobligated  Construction 
Funds  For  Other  Construction,  M-36314 
(Oct.  31,  1955) 

The  statutes  have  been  construed  admin- 
istratively and  by  the  Congress  in  appro- 
priating funds  and  authorizing  projects  as 
permitting    the    Interior    Department    to 
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conduct  project  investigations  for  one  or 
more  multiple  purposes  either  related  or 
not  directly  related  to  irrigation. 
Authorization  for  Bureau  of  Reclamation 
to  Investigate  Pleasant  Valley  Develop- 
ment, M-36505  (Mar.  28, 1958)     65  I.D.  129 

BONNEVILLE  POWER  ADMINISTRATION 

The  judicial  doctrine  that  even  though 
the  parties  to  a  contract  contemplate  delay 
in  performance,  and  under  the  terms  of  the 
contract  the  Government  is  expressly  ex- 
culpated from  liability  for  damages,  by 
reason  of  the  delay,  the  contract  is  never- 
theless subject  to  an  implied  condition 
that  the  Government  will  not  cause  un- 
reasonable delay  was  clearly  applicable  to 
a  contract  between  the  Bonneville  Power 
Administration  and  a  contractor  for  the 
construction  of  a  transmission  line  when 
the  specifications  under  the  contract  in- 
cluded a  provision  that  the  Government 
would  make  "every  reasonable  effort"  to 
secure  rights-of-way  for  the  contractor  in 
advance  of  its  clearing  operations. 

While  traditionally  claims  of  contrac- 
tors based  on  delays  of  the  Government 
in  furnishing  materials,  facilities  or  rights 
under  Government  construction  contracts 
have  been  regarded  as  claims  for  unliqui- 
dated damages  which  may  not  be  admin- 
istratively settled,  the  Administrator  of  the 
Bonneville  Power  Administration  possesses 
such  authority  under  the  Bonneville  Proj- 
ect Act,  as  amended,  which  gives  him 
power  to  make  and  modify  contracts  and 
compromise  or  finally  settle  any  claim 
arising  thereunder.  As  the  Bonneville 
Administrator  possesses  such  a  power,  and 
is  subject  to  the  supervisory  authority  of 
the  Secretary  of  the  Interior,  the  power 
may  also  be  exercised  by  the  Board  in  a 
proper  case  in  the  application  of  its  dele- 
gated supervisory  authority. 
Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

Claims  of  a  contractor  engaged  in  the 
construction  of  two  substations  for  the 
Bonneville  Power  Administration  based  on 
charges  of  misconduct  of  the  inspectors 
in  supervising  the  work  must  be  rejected 
when  (1)  the  evidence  in  support  of  the 
claims  is  extremely  stale  (2)  the  contrac- 
tor in  appealing  has  not  requested  a  hear- 
ing at  which  the  witnesses  with  knowledge 


of  the  events  could  be  heard  and  subjected 
to  cross-examination  (3)  the  top  officials 
of  Bonneville  who  were  aware  of  the  con- 
tractor's charges  visited  the  site  of  the 
work  for  the  purpose  of  investigating  the 
charges,  and  after  investigation  found 
them  to  be  groundless  (4)  there  is  inde- 
pendent evidence  of  the  good  character  and 
competence  of  the  inspectors  (5)  there 
were  numerous  shortcomings  in  the  per- 
formance of  the  contractor's  work  that 
might  have  motivated  his  countercharges 
(6)  the  charges  are  based  on  misunder- 
standings of  the  situations  from  which 
they  arose;  and,  finally  (7)  the  charges 
run  counter  to  inherent  probabilities  and 
are  otherwise  not  credible. 

The  Bonneville  Power  Administration  is 
not  responsible  for  alleged  damages  sus- 
tained by  a  contractor  engaged  in  the  con- 
struction of  a  substation  as  a  result  of  its 
delay  in  making  the  substation  site  avail- 
able to  the  contractor  in  the  absence  of  an 
express  promise  to  make  the  site  available 
on  the  date  of  notice  to  proceed  or  the 
showing  of  a  lack  of  diligence  on  its  part, 
particularly  when  the  contractor  himself 
was  not  fully  ready  to  proceed  during  the 
period  of  delay.  Under  such  circumstances 
the  contractor  is  entitled  only  to  an  exten- 
sion of  time  for  the  delay. 

A  contractor  engaged  in  the  construction 
of  a  substation  for  the  Bonneville  Power 
Administration  cannot  successfully  assert 
a  claim  for  damages  based  on  the  failure 
of  the  contracting  officer  to  approve  a 
source  of  quarry  rock  within  the  period 
specified  in  the  contract  when  his  request 
for  approval  did  not  clearly  designate  the 
source  of  the  rock,  and  he  had  no  firm 
commitment  for  the  crushing  of  the  rock 
during  the  period  of  delay. 

The  damage  claims  of  a  contractor  en- 
gaged in  the  construction  of  substations  for 
the  Bonneville  Power  Administration 
based  on  alleged  orders  of  inspectors  to 
perform  work  in  excess  of,  or  contrary  to 
the  requirements  of  the  specifications,  must 
be  rejected  when  the  claims  are  not  sup- 
ported by  credible  evidence  and  the  con- 
tractor did  not  protest  to  the  inspectors' 
superiors  at  the  time  such  work  was  per- 
formed, and  request  them  to  determine 
whether  the  orders  of  the  inspectors  were 
arbitrary  and  unreasonable. 
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The  claim  of  a  contractor  eiigaged  in 
the  construction  of  substations  for  the 
Bonneville  Power  Administration  that  he 
was  obliged  to  incur  expenses  for  overtime 
by  reason  of  an  order  of  the  contracting 
afficer  to  accelerate  the  work  must  be  re- 
jected when  it  appears  that  the  contractor 
was  greatly  behind  in  his  work  at  that 
time ;  that  the  contracting  officer  had  the 
express  right  under  the  specifications  to 
direct  that  the  contractor's  work  force  be 
increased  when  a  satisfactory  rate  of  prog- 
ress was  not  being  maintained;  and  that 
the  contracting  officer  merely  authorized 
the  overtime  work.  Although  the  contrac- 
tor had  prior  thereto  requested  an  exten- 
sion of  time,  and  the  contracting  officer 
had  failed  to  act  on  the  request,  the  con- 
tractor cannot  be  said  to  have  been  preju- 
diced when  the  request  was  not  made  at 
the  time  the  delays  occurred ;  the  contrac- 
tor did  not  demur  against  the  contracting 
officer's  inaction,  and  the  contracting  offi- 
cer, after  virtually  granting  the  contrac- 
tor's request  at  the  time  the  work  was 
ordered  to  be  accelerated,  finally  granted 
an  adequate  extension  of  time. 
Appeal  of  W  &  W  Company,  IBCA-54 
(Aug.  4,  1958) 

The  Secretary  of  the  Interior  has  au- 
thority to  construct  transmission  lines 
which  would  be  used  to  transmit  to  mar- 
kets outside  the  Pacific  Northwest  power 
generated  in  the  United  States  Columbia 
I  River  Power  System  of  the  Pacific  North- 
west. 

The  Secretary  of  the  Interior  is  under 
no  statutory  geographic  limitation  of  au- 
thority to  construct  such  transmission  lines 
other  than  the  limitation  in  the  Bonneville 
Project  Act  that  transmission  must  be 
within  economic  transmission  distance. 
Authority  To  Construct  Pacific  Northivest- 
Pacific  Southwest  Transmission  Line, 
M-36656  (June  26,  1963)  70  I.D.  237 

Electric  transmission  line  easement 
which  gives  the  grantee  the  right  to  main- 
tain and  keep  parcel  of  land  "at  all  times 
free  and  clear  of  trees  and  brush"  includes 
right  to  spray  small  natural  growth  coni- 
fers which  have  not  reached  such  height  as 
to  threaten  physical  or  electrical  contact 
with  the  conductor   or   which   have   not 


reached  such  density  as  to  block  mainte- 
nance access  along  the  right-of-way. 

The  owner  of  an  electric  transmission 
line  easement  may  fully  use  the  rights 
granted  by  the  easement,  including  rights 
necessarily  implied  or  incidental  thereto. 

The  owner  of  electric  transmission  line 
easement  is  not  limited  in  maintenance  of 
the  easement  to  those  methods  known  or 
generally  practiced  at  the  time  of  acquisi- 
tion but  may  use  methods  of  maintenance 
reasonably  necessary  under  existing  con- 
ditions. 

Claim    of   Port    Blakely    Mill    Company, 
T-P-320  (May  1,  1964)  71  I.D.  217 

The  provisions  of  the  Bonneville  Project 
Act  which  authorize  settlement  of  claims 
against  the  Bonneville  Power  Administra- 
tion are  applicable  to  claims  for  breach  of 
contract  involved  in  appeals  taken  to  the 
Board  of  Contract  Appeals  from  decisions 
of  contracting  officers  of  the  Bonneville 
Power  Administration. 
Montgomery-Maori  Company  and  Western 
Line  Construction  Company,  Inc.,  IBCA-59 
and  IBCA-72  (June  30, 1964)      71  I.D.  253 

The  Bonneville  Power  Administrator, 
acting  as  such  and  for  and  on  behalf  of  the 
United  States  Entity  designated  pursuant 
to  the  Canadian  Treaty,  is  authorized  to 
execute  appropriate  exchange  agreements 
to  effect  the  unconditional  assurance  of  the 
delivery  of  power  agreed  to  be  equivalent 
to  Canada's  entitlement  to  downstream 
power  benefits  in  order  to  implement  the 
exchange  of  ratifications  of  the  Canadian 
Treaty  and  thereby  acquire  for  the  benefit 
of  the  United  States  the  advantages  flow- 
ing therefrom. 

Canadian    Entitlement   Exchange   Agree- 
ments, M-36669  (July  20, 1964) 

71  I.D.  315 

BOUNDARIES 

(See  also,    Accretion,    Surveys    of    Public 

Lands) 

In  describing  a  tract  of  unsurveyed  land 
in  a  lakebed  by  metes  and  bounds  in  an  oil 
and  gas  application,  it  is  sufficient  to  use 
the  meandered  lakeshore  as  a  part  of  the 
description  without  giving  bearings  and 
distances. 

Halvor    F.    HolbecJc,    A-27200    (Nov.    14, 
1955)  62  I.D.  411 
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Where  the  area  alleged  to  have  been 
omitted  from  a  survey  consists  of  a  rela- 
tively narrow  strip  of  land  along  the  edge 
of  a  meandered  river  and  where  the  me- 
ander lines  in  general  follow  the  river,  the 
land  was  in  a  remote  area  and  of  little 
value  when  surveyed,  and  it  is  obvious  that 
the  river  was  intended  to  be  the  boundary, 
the  water's  edge  will  be  accepted  as  the 
boundary  and  no  claim  will  be  made  that 
the  allegedly  omitted  lands  are  public 
lands. 

Ralph  L.  Bassett,  Edwin  J.  Keyser. 
A-27372  (May  20, 1957) 

After    land    has    been    surveyed    and 
patented  by  the  United  States,  the  bound- 
aries cannot  be  changed  by  a  resurvey  to 
the  prejudice  of  the  patentee. 
Nelson  D.  Jay,  A-27468  (Dec.  4,  1957) 

In  determining  the  boundaries  of  an 
Indian  reservation  the  recognition  by  the 
Interior  Department  of  a  boundary  as  such 
for  a  period  of  many  years  will  be  deemed 
controlling. 

Availability  of  Lands  -for  Oil  and  Oas 
Leasing — Boundaries  of  the  Fort  Peck 
Indian  Reservation,  M-36539  (Nov.  19, 
1958) 

Where  an  order  withdrawing  a  tract  of 
unsurveyed  land  from  entry  gives  the  line 
of  mean  high  tide  of  a  branch  of  an  inlet 
as  one  of  the  boundaries  of  the  withdrawn 
area,  the  meander  line  which  is  run  in  sur- 
veying the  area  in  accordance  with  the 
mean  high  water  line  is  to  be  regarded  as 
the  equivalent  of  the  lime  of  mean  high  tide 
in  establishing  the  littoral  boundary  of  the 
withdrawn  area. 

Richard  L.  Oelschlaeger,  A-28299  (June  27, 
1960)  67  I.D.  237 

An  error  in  the  course  of  the  seventh  of 
eleven  calls  in  the  metes  and  bounds  de- 
scription of  unsurveyed  public  land  in  an 
oil  and  gas  lease  offer  will  be  disregarded 
when  the  point  to  be  reached  by  such  call 
is  a  natural  object  and  the  offer  will  not  be 
rejected  on  the  ground  that  the  failure  of 
the  described  boundary  to  close  makes 
identification  of  the  land  to  be  leased 
uncertain. 

Don  Pelletier,  Ethel  Pelletier,  A-28327 
(July  11, 1960) 


The  location  of  the  easterly  boundary 
line  of  the  area  withdrawn  by  Public  Land 
Order  No.  576,  which  was  affirmed  by  a 
Departmental  decision  of  June  27,  1960,  in 
the  case  of  Richard  L.  Oelschlaeger 
(A-28299),  will  not  be  disturbed  in  the 
absence  of  an  adverse  ruling  by  the  courts. 
Bernard  R.  Martin,  A-29280  (Apr.  12, 
1963) 

The  fact  that  the  United  States  has  sur- 
veyed a  line  as  the  boundary  between  two 
existing  States  and  closed  the  public  land 
surveys  on  that  line  does  not  establish  that 
line  as  the  boundary  between  the  States  or 
place  land  in  one  State  or  the  other  where 
the  States  have  never  accepted  that  line  but 
have  accepted  as  their  common  boundary 
a  later  different  line  surveyed  by  the 
United  States. 

Ernest  M.  Pellkofer,  A-29832  (Aug.  29, 
1963) 

BUREAU  OF  INDIAN  APPAIBS 

The  act  of  Aug.  9,  1955  (69  Stat.  540), 
applies  generally  to  the  leasing  of  re- 
stricted Indian  lands  wherever  situated,  in- 
cluding reservations  such  as  the  Crow  Res- 
ervation, where  special  leasing  statutes 
had  theretofore  been  enacted,  thus,  supply- 
ing additional  leasing  authority  without 
displacing  or  superseding  the  special 
statutes. 

Application  of  the  General  Leasing  Act  of 
August  9,  1955  (69  Stat.  540),  to  the  Crow 
Indian  Reservation,  Montana,  M-36318 
(Dec.  15,  1955)  62  I.D.  469 

Where  the  Department  has  held  that  part 
of  the  land,  in  Alaska,  included  in  a  notice 
of  settlement  location  or  occupancy  is  in  a 
prior  approved  Indian  allotment  to  an 
allottee,  now  deceased,  and  where  the  set- 
tler has  built  improvements  on  the  land  in 
conflict  which  he  continues  to  occupy,  the 
initiation  and  prosecution  of  the  steps 
necessary  to  convey  the  land  to  the  settler 
or  remove  him  from  it  are  to  be  undertaken 
by  the  Bureau  of  Indian  Affairs  which  has 
the  responsibility  for  determining  heirs  and 
supervising  conveyances  of  allotted  land, 
not  by  the  Bureau  of  Land  Management, 
and  instructions  issued  by  a  land  office  of 
the  Bureau  of  Land  Management  setting  a 
90-day  period  within  which  the  settler  must 
reach  an  agreement  with  the  heirs  of  the 
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allottee  or  be  removed  from  the  land  are  set 

aside. 

Edward  W.  Harrington,  A-28585  (Mar.  24, 

1961)  68  I.D.  78 

In  the  absence  of  the  approval  or  con- 
currence of  the  Secretary  of  Agriculture  a 
Public  Land  Order  purporting  to  exclude 
certain  lands  from  a  national  forest  and 
reserve  them  under  the  jurisdiction  of  the 
Bureau  of  Indian  Affairs  is  ineffective  to 
remove  such  lands  from  the  jurisdiction  of 
the  Secretary  of  Agriculture,  and  a  pur- 
ported lease  of  such  lands  approved  by  the 
Assistant  Secretary  of  the  Interior  pur- 
suant to  the  Navajo-Hopi  Rehabilitation 
Act  of  Apr.  19,  1950  (64  Stat.  44 ;  25  U.S.C. 
sec.  631  et  seq. ) ,  is  invalid. 
Validity  of  Lease  No.  14-20-600-5511,  Oc- 
tober 21,  1959,  Between  the  Bureau  of  In- 
dian Affairs,  Lessor,  and  Flagstaff  Foun- 
dation for  Industrial  Development,  Lessee, 
M-36659  (Sept.  23,  1963)  70  I.D.  429 

BUREAU  OF  LAND  MANAGEMENT 

It  is  proper  for  the  Eastern  States  Office 
of  the  Bureau  of  Land  Management,  on  its 
own  motion,  to  reconsider  its  decisions 
prior  to  an  appeal  to  the  Director,  even 
though  there  are  adverse  rights  present. 
Humble  Oil  and  Refining  Company, 
A-27568  (May  29,  1958)  65  I.D.  257 

Where  the  Director  of  the  Bureau  of 
Land  Management  has  finally  disposed  of 
a  matter,  a  subordinate  official  is  without 
jurisdiction  to  take  any  action  with  respect 
to  it  except  upon  the  instruction  of  the 
Director. 

State     of    Louisiana,     Thomas     Connell, 
A-27817  (Jan.  30,  1959) 

Where  the  Department  has  held  that  part 
of  the  land,  in  Alaska,  included  in  a  notice 
of  settlement  location  or  occupancy  is  in 
a  prior  approved  Indian  allotment  to  an 
allottee,  now  deceased,  and  where  the  set- 
tler has  built  improvements  on  the  land  in 
conflict  which  he  continues  to  occupy,  the 
initiation  and  prosecution  of  the  steps  nec- 
essary to  convey  the  land  to  the  settler  or 
remove  him  from  it  are  to  be  undertaken 
by  the  Bureau  of  Indian  Affairs  which  has 
the  responsibility  for  determining  heirs  and 
supervising  conveyances  of  allotted  land, 
not  by  the  Bureau  of  Land  Management, 
and  instructions  issued  by  a  land  office  of 


the  Bureau  of  Land  Management  setting  a 
90-day  period  within  which  the  settler  must 
reach  an  agreement  with  the  heirs  of  the 
allottee  or  be  removed  from  the  land  are 
set  aside. 

Edward  W.  Harrington,  A-28585  (Mar.  24, 
1961)  68  I.D.  78 

The  Director  of  the  Bureau  of  Land 
Management  is  not  limited  in  his  consider- 
ation of  an  appeal  from  a  land  office  deci- 
sion to  the  particular  question  raised  by 
that  appeal.  He  may,  even  in  the  absence 
of  an  appeal,  take  up  any  matter  pending 
in  any  land  office  and  dispose  of  it  without 
waiting  for  a  decision  by  the  local  land 
office. 

Angela  Matthews  Boos,  A-28712  (Sept  21, 
1962) 

The  director  of  the  Bureau  of  Land  Man- 
agement in  reviewing  on  appeal  the  rejec- 
tion of  an  application  for  a  second  enlarged 
homestead  entry  because  of  an  adverse 
classification  may  properly  make  an  initial 
determination  that  the  applicant  was  not 
qualified  to  make  a  second  homestead  entry 
because  it  did  not  appear  that  his  first 
entry  was  lost,  forfeited,  or  abandoned 
through  no  fault  of  his  own  and  because  of 
matters  beyond  his  control. 
Frank  J.  Orlando,  A-29399  (July  1,  1963) 

The  Director  of  the  Bureau  of  Land  Man- 
agement has  authority  at  any  time  to  take 
up  and  dispose  of  any  matter  pending  in  a 
land  office  or  to  review  any  decision  of  a 
subordinate  officer. 

Oscar  C.  Collins,  Standard  Oil  Company  of 
California,  A-29415  (July  15,  1963) 

70  I.D.  359 

The  Director  of  the  Bureau  of  Land 
Management  is  not  limited  in  his  considera- 
tion of  an  appeal  from  a  land  office  decision 
to  the  particular  question  raised  by  that 
appeal.  He  may,  even  in  the  absence  of  an 
appeal,  take  up  any  matter  pending  in  any 
land  office  and  dispose  of  it  without  wait- 
ing for  a  decision  by  the  local  land  office. 
Barney  R.  Colson,  A-28617  (Sept.  16, 1963) 

70  I.D.  409 

The  Director  of  the  Bureau  of  Land 
Management  is  not  limited  in  his  considera- 
tion of  an  appeal  from  a  land  office  decision 
to  the  particular  question  raised  by  that 
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appeal  but  may  rule  on  matters  not  ap- 
pealed from  but  decided  by  the  land  office 
in  the  decision  appealed  from. 
Metaline   Contact  Mines   et   al.,   A-29707 
(Dec.  11,  1963) 

The  Director  of  the  Bureau  of  Land 
Management  is  not  limited  in  his  considera- 
tion of  an  appeal  from  a  land  office  decision 
to  the  particular  question  raised  by  that 
appeal;  he  thus  obtains  jurisdiction  over 
all  of  the  issues  which  pertain  to  the  trans- 
action to  which  the  appeal  relates  and  may 
determine  them. 

R.  D.  Gompton,  Edna  A.  Compton,  A-30206 
(July  2,  1964) 

The  Director  of  the  Bureau  of  Land 
Management  has  authority  at  any  time  to 
take  up  and  dispose  of  any  matter  pending 
in  a  land  office  or  to  review  any  decision  of 
a  subordinate  officer  with  or  without  an 
appeal. 

State  of  Utah,  A-29461  et  al.  (Oct.  30, 
1964)  71  I.D.  392 

BUREATT  OF  MINES 

Under  the  Helium  Act  (50  U.S.C.  sec. 
161),  which  requires  the  Bureau  of  Mines 
to  dispose  of  helium  to  Federal  agencies  in 
preference  over  all  other  applications  for 
purchase  of  helium,  but  permits  the  Bureau 
to  give  preference  to  any  Federal  agency 
over  another  Federal  agency,  and  to  the 
applications  of  any  non-Federal  applicant 
over  another  non-Federal  applicant,  the 
Bureau  of  Mines  may,  in  effect,  operate  a 
partial  priorities  and  allocations  system 
effective  as  to  direct  recipients  of  helium 
from  the  Bureau. 

Whether  Authority  Exists  for  Operating  a 
Priorities  and  Allocation  System  for  Heli- 
um Among  Federal  Agencies  and  Private 
Users,  and  What  Delegations  Would  be  Re- 
quired to  Enable  the  Bureau  of  Mines 
to  Exercise  Such  Authority,  M-36299 
(Aug.  22,  1955)  62  I.D.  323 

The  Bureau  of  Mines  is  not  prohibited 
from  furnishing  on  a  confidential  basis  to 
the  Small  Business  Administration  for  the 
latter's  use  in  passing  upon  loan  applica- 
tions, information  which  may  include  com- 
ments on  the  value  or  management  of  a 
private  mineral  property.  To  avoid  the 
possibility  that  furnishing  the  information 


might  violate  the  owner's  rights,  a  state- 
ment should  be  obtained  from  him  that  he 
does  not  object  to  such  disclosure. 
Authority  of  Bureau  of  Mines  to  Furnish 
Information  to  Small  Business  Administra- 
tion, M-36309  (Oct.  28, 1955) 

In  the  absence  of  specific  statutory  au- 
thority, funds  cannot  be  made  available  to 
another  agency  or  transferred  to  another 
appropriation  for  objects  or  purposes  for 
which  such  funds  would  not  be  available 
under  the  appropriation  from  which  the 
transfer  is  made. 

In  the  absence  of  specific  statutory  au- 
thority, funds  made  available  by  the  In- 
terior Department  Appropriation  Act,  1944 
(act  of  July  12,  1943;  57  Stat.  451,  484), 
and  subsequent  appropriation  acts,  for 
driving  a  tunnel  to  drain  mining  land  at 
Leadville,  Colorado,  may  not  be  used  to 
supplement  appropriations  to  construct 
other  facilities. 

Expenditure  of  Unobligated  Construction 
Funds  For  Other  Construction,  M-36314 
(Oct.  31,  1955) 

The  Bureau  of  Mines,  pursuant  to  section 
5  of  the  act  of  May  16,  1910,  as  amended 
(36  Stat.  369;  30  U.S.C.  sec.  7),  and  sec. 
212(a)  of  the  Federal  Coal  Mine  Safety 
Act  (66  Stat.  692,  709;  30  U.S.C.  sec.  482 
(a)),  has  the  authority  to  revise  existing 
regulations  or  to  promulgate  new  regula- 
tions affecting  equipment  in  gassy  coal 
mines  whether  previously  certified  as  per- 
missible or  not,  provided  (1)  the  regula- 
tions affect  equipment  acquired  and  certi- 
fied as  permissible  subsequent  to  July  16, 
1952,  and  not  excluded  by  the  provisions  of 
section  209(f)  (1)  of  the  Federal  Coal  Mine 
Safety  Act  (2)  a  finding  and  determina- 
tion is  made  by  the  Bureau  based  on  facts 
and  circumstances  not  conclusions  that  the 
equipment  is  not  experimental  but  is  a 
demonstrated  safety  device  designed  to  de- 
crease or  eliminate  mine  fires  and  explo- 
sions caused  by  the  use  of  such  equipment 
in  gassy  coal  mines;  and  (3)  that  the  pro- 
visions of  the  Administrative  Procedure 
Act  (5  U.S.C.  sees.  1001-1011)  are  followed. 
Applicability  of  Proposed  Regulations  Re- 
quiring Modification  of  Electric  Face 
Equipment  in  Gassy  Coal  Mines,  M-36508 
(May  7,  1958)  65  I.D.  211 
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The  ownership  of  stock  by  an  employee 
of  the  Bureau  of  Mines  in  a  coal  mine  in- 
vestigated periodically  under  Title  II  of 
the  Federal  Coal  Mine  Safety  Act  (30 
U.S.C.,  sees.  471-483)  is  prohibited  by  sec- 
tion 4  of  the  Organic  Act  of  the  Bureau  of 
Mines  (37  Stat.  682;  30  U.S.C.,  sec.  6). 
Stock  Ownership  By  Bureau  of  Mines  Em- 
ployee, M-36607  (Dec.  29,  1960) 

BUREAU  OF  RECLAMATION 
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I.  GENERALLY 

Transfer  of  legal  function  relative  to  the 
reclamation  program  from  the  Bureau  of 
Reclamation  to  the  Office  of  the  Solicitor 
did  not  affect  the  nature  of  the  function 
which  remains  one  required  in  and  by 
reason  of  the  exercise  of  responsibilities 
under  the  Federal  reclamation  laws. 
Transfer  of  Funds  to  Office  of  the  Solicitor, 
M-36233  (May  19,  1955)  62  I.D.  181 

The  Shadow  Mountain  National  Recrea- 
tion Area  is  located  primarily  on  acquired 
lands.  Its  administration  has  been  as- 
signed to  the  National  Park  Service  pursu- 
ant to  a  cooperative  agreement  with  the 
Bureau  of  Reclamation.  It  is  a  reserva- 
tion within  the  meaning  of  the  act  of 
Aug.  25,  1916,  as  amended.  By  the  act  of 
Aug.  7,  1946  (60  Stat.  885;  16  U.S.C.  sec. 
17j-2(b))  such  reservations  were  placed 
under  the  jurisdiction  of  the  National  Park 
Service,  thereby  vesting  the  Secretary  of 
the  Interior  with  authority  to  promulgate 
reasonable  rules  and  regulations  for  the 
protection  and  use  of  the  areas,  including 
the  imposition  of  criminal  sanctions. 
Regulation  of  National  Recreation  Areas, 
86  GFR,  Part  2,  M-36614  (Aug.  24,  1961) 

68  I.D.  273 


Nothing  in  the  Reclamation  Act  of  1902 
(32  Stat.  388)  or  its  legislative  history  sug- 
gests that  private  landowners  with  water 
rights  could  participate  in  a  project,  pay 
their  share  of  its  cost,  but  be  exempt  from 
acreage  limitation. 

Applicability  of  the  Excess  Land  Laws 
Imperial  Irrigation  District  Lands, 
M-36675  (Dec.  31,  1964)  71  I.D.  496 

II.  ACCOUNTING 

The  cost  of  legal  services  performed  in 
the  field  by  the  Office  of  the  Solicitor  that 
represents  services  in  connection  with  the 
reclamation  program  that  were,  prior  to 
the  transfer  of  the  legal  function  from  the 
Bureau  of  Reclamation  to  the  Office  of 
the  Solicitor,  charged  as  an  item  of  cost 
to  specific  projects  continues  to  be  so 
chargeable  and  their  reimbursability  or 
nonreimbursability  is  determined  by  the 
application  of  the  allocation  and  account- 
ing procedures  applicable  to  the  particu- 
lar project  concerned. 
Transfer  of  Funds  to  Office  of  the  Solici- 
tor, M-36233  (May  19,  1955)        62  I.D.  181 

III.  ALLOCATION  OF  COSTS 

A  principal  purpose  of  the  Reclamation 
Project  Act  of  1939  was  to  place  water  user 
repayment  on  a  basis  of  payment  ability 
rather  than  to  burden  them  with  all  costs. 

When  the  finding  of  feasibility  is  made  by 
the  Secretary,  pursuant  to  section  9a  of 
the  Reclamation  Project  Act  of  1939,  in- 
cluding estimates  of  costs,  allocation  of 
such  estimates,  and  findings  as  to  probable 
return  of  the  reimbursable  and  returnable 
portions  of  the  estimates,  and  has  been 
transmitted  to  Congress,  the  requirement 
of  that  subsection  of  the  Act  has  been  ful- 
filled. 

Columbia  Basin  Repayment  Problems — 
Columbia  Basin  Project,  Washington, 
M-36620  (July  11,  1961)  68  I.D.  305 

IV.  ANTI-SPECULATION 

Congress,  in  establishing  a  limitation  on 
the  size  of  entries  on  public  lands  under 
section  3  of  the  Reclamation  Act  of  1902 
(32  Stat.  388),  and  on  the  maximum  acre- 
age for  which  a  water  right  could  be  ac- 
quired under  section  5  of  that  Act,  had 
as  its  purpose  to  provide  homes  on  the  arid 
lands  of  the  West,  the  prevention  of  land 
monopoly,  and  the  avoidance  of  specula- 
tion. 
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Under  section  3  of  the  act  of  Aug.  9, 1912 
(37  Stat.  265,  266;  43  U.S.C.  sec.  544)  the 
Secretary  may,  in  his  discretion,  deliver 
water  to  excess  lands  after  payout.  Such 
discretion,  obviously,  is  to  be  exercised  in  a 
manner  consistent  with  the  goal  of  family- 
sized  farms  and  the  avoidance  of  monopoly 
and  speculation  in  private  holdings. 

The  preconstruction  requirement  of  sec- 
tion 12  of  the  Reclamation  Extension  Act 
of  1914  (38  Stat.  686,  689;  43  U.S.C.  sec. 
418)  that  owners  of  private  lands  agree  to 
dispose  of  all  lands  in  excess  of  the  area 
deemed  sufficient  for  the  support  of  a  fam- 
ily was  designed  specifically  to  cope  with 
the  special  problem  of  initially  breaking  up 
excess  holdings  and  of  preventing  owners 
of  excess  lands  from  profiting  by  the  exist- 
ence of  the  project  at  the  expense  of  pur- 
chasers. 

The  requirement  of  section  46  of  the 
act  of  May  25,  1926  (44  Stat.  636,  649;  43 
U.S.C.  sec.  423  (e) )  that  the  holder  of  ex- 
cess land  execute  a  recordable  contract 
binding  him  to  the  disposition  of  excess 
lands,  as  a  condition  to  receiving  project 
water  for  such  lands,  was  deliberately 
enacted  by  the  Congress  in  further  pur- 
suance of  its  policy  designed  to  secure  the 
breakup  of  pre-existing  excess  holdings 
benefiting  from  the  expenditure  of  Federal 
funds  and  to  prevent  such  excess  land- 
owners from  reaping  an  unearned  profit  at 
the  expense  of  purchasers. 
Proposed  Repayment  Contracts — Kings 
and  Kern  River  Projects,  M-36634 
(Dec.  26,  1961)  68  I.D.  372 

(See  68  I.D.  370) 

V.  AUTHORIZATION 

The  appeal  of  a  contractor  from  the 
decision  of  a  contracting  officer  assessing 
liquidated  damages  against  the  contractor 
by  reason  of  the  late  completion  of  the 
work  cannot  be  considered  on  the  merits 
when  the  contractor  failed  to  give  the  con- 
tracting officer  notice  of  the  causes  of  the 
delay  as  required  by  Article  9  of  the  stand- 
ard form  of  Government  construction  con- 
tract. The  consideration  of  the  causes  of 
delay  by  the  contracting  officer  on  the 
merits  does  not  amount  to  a  waiver  of  the 
requirement  of  notice,  since  the  contract- 
ing officer  could  extend  the  time  for  giving 
notice  only  with  the  approval  of  the  head 


of  the  Department.  Although  the  head  of 
the  Department  had  delegated  to  the  heads 
of  bureaus  the  authority  to  extend  the  time 
for  giving  notice,  and  had  authorized  them 
to  redelegate  the  authority  to  their  sub- 
ordinates by  order  published  in  the  Federal 
Register,  no  effective  redelegation  was  ac- 
complished in  this  case,  since  the  Commis- 
sioner of  Reclamation  authorized  his 
contracting  officers  to  extend  the  time  for 
giving  notice  by  means  of  an  unpublished 
instruction  in  the  Bureau  of  Reclamation 
manual. 

Appeal  of  S.  J.  Groves  &  Sons  Company, 
IBCA-8  (Apr.  12,  1955)  62  I.D.  145 

The  Secretary  of  the  Interior  is  charged 
with  the  responsibility,  under  section  8  of 
the  Flood  Control  Act  of  1944,  for  the  re- 
payment of  allocations  to  irrigation  func- 
tions of  dam  and  reservoir  projects  oper- 
ated under  the  direction  of  the  Secretary  of 
the  Army. 

The  foregoing  responsibility  exists 
whether  or  not  additional  facilities  are  re- 
quired for  irrigation  functions  at  such  dam 
or  reservoir  projects. 

Responsibility  of  the  Secretary  of  the  In- 
terior Under  the  Flood  Control  Act  of  1944 
for  Irrigation  Functions  at  Dam  and  Reser- 
voir Projects  Operated  Under  the  Direction 
of  the  Secretary  of  the  Army,  M-36475 
(Nov.  1, 1957)  65  I.D.  525 

[This  opinion  was  not  released  until 
Dec.  15, 1958,  the  date  of  the  Attorney  Gen- 
eral's opinion  regarding  it.  See  65  I.D. 
p.  549.] 

VI.  CONSTRUCTION 

The  Bureau  of  Reclamation  is  not  pre- 
cluded by  the  Keating  Amendment  pro- 
vision in  its  annual  appropriation  acts 
from  using  available  funds  to  initiate  con- 
struction of  electric  transmission  lines  in 
Iowa  as  long  as  the  area  involved  is  not 
covered  by  an  adequate  wheeling  service 
contract. 

Effect  of  Keating  Amendment  on  Proposed 
Iowa  Transmission  Lines,  M-36569 
(June  10,  1959)  66  I.D.  226 

The  Secretary  of  the  Interior  has  author- 
ity to  construct  transmission  lines  which 
would  be  used  to  transmit  to  markets  out- 
side the  Pacific  Northwest  power  generated 
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In  the  United  States  Columbia  River  Power 
System  of  the  Pacific  Northwest. 
Authority  To  Construct  Pacific  Northwest- 
Pacific     Southwest     Transmission     Line, 
M-36656  (June  26,  1963)  70  I.D.  237 

Where  a  federal  statute  provides  that  the 
reclamation  laws  shall  govern  the  construc- 
tion, operation,  and  management  of  project 
works,  the  excess  land  provisions  of  the 
reclamation  laws  are  thereby  carried  into 
effect  unless  the  terms  of  the  statute  pro- 
vide otherwise. 

Applicability  of  the  Excess  Land  Laws  Im- 
perial Irrigation  District  Lands,  M-36675 
(Dec.  31,  1964)  71  I.D.  496 

VII.  EXCESS  LANDS 

The  Secretary  of  the  Interior  lacks  statu- 
tory authority  to  permit  individual  holders 
of  excess  lands  in  the  Kings  River  Conser- 
vation District  to  pay  the  reimbursable 
costs  administratively  allocable  to  those 
holdings  and  thereby  be  relieved  from  the 
limitations  on  supplying  water  to  excess 
lands. 

Proposed  Contract  Between  the  United 
States  and  the  Kings  River  Conservation 
District,  M-36457  (July  10,  1957) 

64  I.D.  273 

Section  46  of  the  act  of  May  25, 1926  (46 
Stat.  636,  649;  43  U.S.C.  sec.  423e)  does 
not  authorize  execution  of  a  recordable 
contract  covering  excess  lands  acquired 
after  execution  of  a  water  service  or  repay- 
ment contract  between  the  United  States 
and  the  contracting  organization. 
Lands  Eligible  to  be  Placed  Under  Record- 
able Contracts,  M-36613  (July  18,  1961) 

68  I.D.  433 

The  requirements  of  section  46  of  the  act 
of  May  25,  1926  (44  Stat.  636,  649;  43 
U.S.C.  sec.  423(e))  requiring  recordable 
contract  to  sell  excess  lands  at  predeter- 
mined prices  is  not  affected  by  the  payment 
of  construction  charge. 

Congress,  in  establishing  a  limitation  on 
the  size  of  entries  on  public  lands  under 
section  3  of  the  Reclamation  Act  of  1902 
(32  Stat.  388) ,  and  on  the  maximum  acre- 
age for  which  a  water-right  could  be  ac- 
quired under  section  5  of  that  Act,  had  as 
its  purpose  to  provide  homes  on  the  arid 
lands  of  the  West,  the  prevention  of  land 


monopoly,  and  the  avoidance  of  specula- 
tion. 

Congress  had  no  intent  in  the  enactment 
of  the  act  of  Aug.  9,  1912  (37  Stat.  265 ;  43 
U.S.C.  sec.  541)  to  modify  the  anti-specula- 
tion and  anti-monopoly  purpose  underlying 
the  excess  land  provisions  of  the  1902  Act. 

Under  section  3  of  the  act  of  Aug.  9, 1912 
(37  Stat.  265,  266;  43  U.S.C.  sec.  544)  the 
Secretary  may,  in  his  discretion,  deliver 
water  to  excess  lands  after  payout.  Such 
discretion,  obviously,  is  to  be  exercised  in 
a  manner  consistent  with  the  goal  of 
family-sized  farms  and  the  avoidance  of 
monopoly  and  speculation  in  private 
holdings. 

The  preconstruction  requirement  of  sec- 
tion 12  of  the  Reclamation  Extension  Act 
of  1914  (38  Stat.  686,  689;  43  U.S.C.  sec. 
418)  that  owners  of  private  lands  agree  to 
dispose  of  all  lands  in  excess  of  the  area 
deemed  sufficient  for  the  support  of  a  fam- 
ily, was  designed  specifically  to  cope  with 
the  special  problem  of  initially  breaking  up 
excess  holdings  and  of  preventing  owners 
of  excess  lands  from  profiting  by  the  exist- 
ence of  the  project  at  the  expense  of 
purchasers. 

The  requirement  of  section  46  of  the  act 
of  May  25,  1926  (44  Stat.  636,  649;  43 
U.S.C.  sec.  423(e))  that  the  holder  of  ex- 
cess land  execute  a  recordable  contract 
binding  him  to  the  disposition  of  excess 
lands,  as  a  condition  to  receiving  project 
water  for  such  lands,  was  deliberately  en- 
acted by  the  Congress  in  further  pursuance 
of  its  policy  designed  to  secure  the  breakup 
of  pre-existing  excess  holdings  benefiting 
from  the  expenditure  of  Federal  funds  and 
to  prevent  such  excess  landowners  from 
reaping  an  unearned  profit  at  the  expense 
of  purchasers. 

Section  46  of  the  act  of  May  25, 1926  (44 
Stat.  636,  649;  43  U.S.C.  sec.  423  (e) )  re- 
quiring that  the  holder  of  excess  land  exe- 
cute a  recordable  contract  as  a  condition  to 
the  receipt  of  project  water  is  an  extension 
of  the  policy  embodied  in  section  12  of  the 
Reclamation  Extension  Act  of  1914. 

When  payout  of  construction  charges 
occurs,  then  the  release  of  excess  lands 
acquired  subsequent  to  initial  water  serv- 
ice from  restrictions  upon  water  service  is 
not  automatic  but  is  within  Secretarial 
discretion.    The  exercise  of  such  discretion 
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must  be  compatible  with  the  underlying  ob- 
jectives of  the  Reclamation  law. 

The  Chief  Counsel  Memorandum  Opinion 
of  July  1,  1914,  approved  by  the  Depart- 
ment of  the  Interior  July  22,  1914  (43  L.D. 
339)  is  explained. 

Proposed  Repayment  Contracts — Kings  and 
Kern  River  Projects,  M-36634  (Dec.  26, 
1961)  68  I.D.  372 

(See  68  I.D.  370) 

Congress,  in  enacting  the  San  Luis  legis- 
lation, did  not  intend  to  apply  section  2  of 
the  Warren  Act  to  the  State  service  area 
because  the  National  Reclamation  policy, 
which  Congress  implemented  in  the  San 
Luis  Act,  is  that  the  acreage  limitation 
follows  Federal  investment. 
Agreement  with  State  of  California  for 
Construction  of  San  Luis  Unit,  Central 
Valley  Project,  M-36635  (Dec.  26,  1961) 

68  I.D.  412 

Sections  1  and  4(b)  of  the  Boulder  Can- 
yon Project  Act  (45  Stat.  1057,  1059;  43 
U.S.C.  sees.  617,  617(c) ),  which  require  the 
costs  of  the  main  canal  and  appurtenant 
structures  to  connect  with  the  Imperial 
Valley  to  be  repaid  pursuant  to  reclamation 
law.  carry  into  effect  the  excess  land  pro- 
visions of  section  46  of  the  Omnibus  Ad- 
justment Act  of  May  25, 1926  (44  Stat.  649 ; 
43  U.S.C.  sec.  423e). 

The  provision  in  section  5  of  the  Recla- 
mation Act  of  June  17,  1902  (32  Stat.  388, 
389;  43  U.S.C.  sec.  431)  that  "no  right  to 
the  use  of  water  for  land  in  private  owner- 
ship shall  be  sold"  for  more  than  160  acres 
means  that  the  use  of  project  facilities 
shall  not  be  made  available  to  a  single 
owner  for  service  to  more  than  160  acres. 
Sections  4  and  5  of  the  1902  Act,  read 
together,  indicate  that  the  "sale"  referred 
to  is  not  merely  a  commercial  transaction, 
but  is  the  contract  by  which  the  govern- 
ment secures  repayment  and  the  water  user 
obtains  the  range  of  benefits  resulting  from 
the  construction  of  the  federal  project. 

Nothing  in  the  Reclamation  Act  of  1902 
(32  Stat.  388)  or  its  legislative  history  sug- 
gests that  private  landowners  with  water 
rights  could  participate  in  a  project,  pay 
their  share  of  its  cost,  but  be  exempt  from 
acreage  limitation. 

Neither  the  existence  nor  nonexistence  of 
a  vested  water  right  is  itself  determinative 


of  whether  the  excess  land  laws  are  ap- 
plicable in  any  given  case. 

Under  Departmental  regulations 
(May  31,  1910,  38  L.D.  646,  para.  78;  cur- 
rently, 43  CFR  230.110),  a  desert  land  en- 
tryman  who  owns  a  water  right  can  rely  on 
his  own  effort  to  convey  his  water  to  his 
entry  without  assistance  from  a  govern- 
ment project,  thereby  avoiding  the  require- 
ments of  the  reclamation  law,  or  he  can 
participate  in  the  project.  In  the  latter 
case  he  must  observe  requirements  of  the 
reclamation  law,  including  land  limita- 
tions. 

Where  the  claimants  of  existing  water 
rights  covering  lands  in  the  Imperial  Irri- 
gation District  have  sought  and  obtained 
the  construction  of  a  federal  reclamation 
project  to  eliminate  the  hazards  of  drought, 
flood  and  silt  and  to  obtain  a  canal  entirely 
within  the  United  States,  they  must  accept 
the  conditions  imposed  by  the  reclamation 
law,  including  land  limitations. 

Where  Congress  has  deemed  it  proper 
to  waive  or  modify  the  excess  land  laws 
in  certain  projects,  it  has  always  found  it 
appropriate  to  enact  positive  legislation 
setting  forth  the  exemption  or  other  modifi- 
cation in  unmistakable  terms. 

Privately  owned  lands  in  the  Imperial 
Irrigation  District,  even  those  assumed  to 
have  vested  Colorado  River  water  rights, 
are  subject  to  the  excess  land  laws. 
Applicability  of  the  Excess  Land  Laws 
Imperial  Irrigation  District  Lands, 
M-36675  CDec.  31,  1964)  71  I.D.  496 

VIII.  FINDINGS  OF  FEASIBILITY 

With  enactment  of  the  Reclamation  Proj- 
ect Act  of  1939  (53  Stat.  1187)  the  concept 
of  an  equitable  distribution  of  costs  and 
benefits  replaced  the  previous  concept  of 
assumption  of  total  costs  by  the  water 
users  with  credits  from  certain  project 
revenues  including  new  power  revenues. 

When  the  finding  of  feasibility  is  made 
by  the  Secretary,  pursuant  to  section  9a 
of  the  Reclamation  Project  Act  of  1939, 
including  estimates  of  costs,  allocation  of 
such  estimates,  and  findings  as  to  probable 
return  of  the  reimbursable  and  returnable 
portions  of  the  estimates,  and  has  been 
transmitted  to  Congress,  the  requirement 
of  that  subsection  of  the  Act  has  been  ful- 
filled. 
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A  finding  of  feasibility  prepared  pursu- 
ant to  section  9a  of  the  Reclamation  Proj- 
ect Act  of  1939  does  not  itself  commit  the 
United  States  to  complete  the  project  re- 
gardless of  cost  and  to  apply  power  reve- 
nues to  repay  all  costs  above  the  estimates 
made  in  the  finding. 

Columbia  Basin  Repayment  Problems  -  Co- 
lumbia Basin  Project,  Washington, 
M-36620  (July  11,  1961)  68  I.D.  305 

IX.  INVESTIGATIONS 

Section  2  of  the  Reclamation  Act  of  June 
17,  1902  (32  Stat.  388;  43  U.S.C.  sec.  391), 
section  9  of  the  Reclamation  Project  Act 
of  Aug.  4,  1939  (53  Stat.  1187;  43  U.S.G. 
sec.  485),  the  Flood  Control  Act  of  Dec. 
22,  1944  (58  Stat.  887),  and  interme- 
diate legislation  have  been  considered  as 
authority  for  the  investigation  of  works 
having  physical  and  functional  purposes 
either  related  or  not  directly  related  to 
irrigation. 

Authorization  for  Bureau  of  Reclamation 
to  Investigate  Pleasant  Valley  Develop- 
ment. M-36505  (Mar.  28,  1958)    65  I.D.  129 

X.  RECORDABLE  CONTRACTS 

Section  46  of  the  act  of  May  25,  1926  (46 
Stat.  636,  649 ;  43  U.S.C.  sec.  423e)  does  not 
authorize  execution  of  a  recordable  con- 
tract covering  excess  lands  acquired  after 
execution  of  a  water  service  or  repayment 
contract  between  the  United  States  and 
the  contracting  organization.  M-34999  dis- 
tinguished. 

Lands  Eligible  to  be  Placed  Under  Record- 
able Contracts,  M-36613  (July  18,  1961) 

68  I.D.  433 

The  requirements  of  section  46  of  the  act 
of  May  25,  1926  (44  Stat.  636,  649;  43 
U.S.C.  sec.  423(e))  requiring  recordable 
contract  to  sell  excess  lands  at  predeter- 
mined prices  is  not  affected  by  the  payment 
of  construction  charge. 

The  requirement  of  section  46  of  the  act 
of  May  25,  1926  (44  Stat.  636,  649;  43 
U.S.C.  sec.  423(e))  that  the  holder  of  ex- 
cess land  execute  a  recordable  contract 
binding  him  to  the  disposition  of  excess 
lands,  as  a  condition  to  receiving  project 
water  for  such  lands,  was  deliberately  en- 
acted by  the  Congress  in  further  pursuance 
of  its  policy  designed  to  secure  the  breakup 
of  pre-existing  excess  holdings  benefiting 


from  the  expenditure  of  Federal  funds  and 
to  prevent  such  excess  landowners  from 
reaping  an  unearned  profit  at  the  expense 
of  purchasers. 

Section  46  of  the  act  of  May  25,  1926  (44 
Stat.  636,  649;  43  U.S.C.  sec.  423(e))  re- 
quiring that  the  holder  of  excess  land  exe- 
cute a  recordable  contract  as  a  condition 
to  the  receipt  of  project  water  is  an  exten- 
sion of  the  policy  embodied  in  section  12  of 
the  Reclamation  Extension  Act  of  1914. 
Proposed  Repayment  Contracts — Kings 
and  Kern  River  Projects,  M-36634 
(Dec.  26,  1961)  68  I.D.  372 

(See  68  I.D.  370) 

XI.  REHABILITATION  AND  BETTERMENT 

Work  undertaken  pursuant  to  the  Re- 
habilitation and  Betterment  Act  of  Oct.  7, 
1949  (63  Stat.  724)  is  to  provide  a  means 
whereby  such  work  in  the  nature  of  de- 
ferred maintenance  can  be  financed  over 
an  extended  period  and  not  as  an  annual 
operation  and  maintenance  charge.  The 
work  is  usually  of  a  type  that  does  not 
provide  substantial  additional  water  or 
provide  for  irrigation  of  substantial  areas 
of  new  lands. 

A  regulating  reservoir  constructed  for 
the  purpose  of  improving  operations  of  the 
irrigation  system  is  a  facility  associated 
with  operation  and  maintenance,  and 
would  not  be  considered  in  the  nature  of 
supplemental  construction. 

The  fact  that  such  regulating  reservoir 
could  have  been  included  in  the  works  orig- 
inally constructed  does  not  rule  it  out  as 
proper  work  undertaken  as  deferred  main- 
tenance pursuant  to  the  Rehabilitation  and 
Betterment  Act. 

Proposed,  Contract  With  The  Coachella 
Valley  County  Water  District  for  Rehabili- 
tation and  Betterment  Work,  Coachella 
Division,  All- American  Canal  System, 
M-36621  (Sept.  13,  1961)  68  I.D.  263 

XII.  REIMBURSABILITY 

The  concept  of  reimbursability  is  con- 
cerned not  with  appropriated  funds  per  se, 
but  with  costs  of  individual  projects,  and 
with  respect  to  such  costs,  they  are  reim- 
bursable or  not  depending  upon  the  pur- 
pose to  which  allocated. 

The  cost  of  legal  services  performed  in 
the  field  by  the  Office  of  the  Solicitor  that 
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represents  services  in  connection  with  the 
reclamation  program  that  were,  prior  to 
the  transfer  of  the  legal  function  from  the 
Bureau  of  Reclamation  to  the  Office  of  the 
Solicitor,  charged  as  an  item  of  cost  to 
specific  projects  continues  to  be  so  charge- 
able and  their  reimbursability  or  nonreim- 
bursability  is  determined  by  the  application 
of  the  allocation  and  accounting  procedures 
applicable  to  the  particular  project  con- 
cerned. 

Transfer  of  Funds  to  Office  of  Solicitor, 
M-36233  (May  19, 1955)  62  I.D.  181 

XIII.  REPAYMENT  AND  WATER  SERVICE 
CONTRACTS 

Repayment  and  water  service  contracts 
entered  into  by  the  Secretary  of  the  In- 
terior for  the  utilization  of  flood  control 
dams  and  reservoirs  operated  under  the 
direction  of  the  Secretary  of  the  Army  for 
irrigation  purposes  must  conform  with  the 
mandate  found  in  section  46  of  the  Omnibus 
Adjustment  Act  of  1926. 
Proposed  Contract  Between  the  United 
States  and  the  Kings  River  Conservation 
District,  M-36457    (July  10,   1957) 

64  I.D.  273 

The  foregoing  [see  first  paragraph 
under  "Authorization"]  responsibility 
requires  negotiation  of  appropriate  repay- 
ment contracts  with  water  users  for  repay- 
ment of  appropriate  allocations  to  irriga- 
tion functions. 

Responsibility  of  the  Secretary  of  the  In- 
terior Under  the  Flood  Control  Act  of  19U 
for  Irrigation  Functions  at  Dam  and  Reser- 
voir Projects  Operated  Under  the  Direction 
of  the  Secretary  of  the  Army,  M-36475 
(Nov.  1,1957)  65  I.D.  525 

[This  opinion  was  not  released  until  Dec. 
15, 1958,  the  date  of  the  Attorney  General's 
opinion  regarding  it.       See  65  I.D.  549.] 

The  requirements  of  repayment  and  re- 
turn are  not  a  function  of  section  9a  of  the 
Reclamation  Project  Act  of  1939  but  are 
dealt  with  in  sections  9c,  9d,  and  9e.  The 
latter  subsections  deal  not  with  estimates, 
as  does  section  9a,  but  with  actual  costs. 
The  amount  to  be  repayed  by  water  users 
under  section  9d  is  not  limited  to  that  part 
of  the  estimated  cost  allocated  to  irrigation 
in  the  finding  of  feasibility  prepared  under 
section  9a. 


The  1945  repayment  contracts  with  the 
three  Columbia  Basin  Project  districts  es- 
tablished the  legal  obligations  of  the  Dis- 
trict and  the  United  States  as  required  by 
section  9d  of  the  1939  Act. 

Where  a  repayment  contract  is  entered 
into  with  the  water  users,  based  on  esti- 
mates of  costs  at  that  time,  and  provides 
for  a  determination  by  the  Secretary  as  to 
continuation  of  work  when  increased  costs 
reach  a  ceiling  fixed  in  the  contract,  the 
Secretary  may  require  an  additional  obli- 
gation assumed  by  the  water  users  as  a 
condition  to  continuation  of  construction 
when  that  ceiling  is  reached.  In  reaching 
a  decision  the  Secretary  must  consider  the 
ability  of  water  users  to  bear  increased 
costs  as  well  as  the  ability  of  purchasers 
of  power  to  absorb  them. 
Columbia  Basin  Repayment  Problems — 
Columbia  Basin  Project,  Washington, 
M-36620  (July  11,  1961)  68  I.D.  305 

XIV.  WARREN  ACT 

Section  2  of  the  Warren  Act,  standing 
alone,  requires  the  application  of  acreage 
limitations  where  the  United  States  co- 
operates with  an  entity  in  the  construction 
of  irrigation  facilities  even  where  no  Fed- 
eral subsidy  is  extended  to  the  lands  served 
by  such  non- Federal  entity. 

Congress,  in  enacting  the  San  Luis  legis- 
lation, did  not  intend  to  apply  section  2  of 
the  Warren  Act  to  the  State  service  area 
because  the  National  Reclamation  policy 
which  Congress  implemented  in  the  San 
Luis  Act,  is  that  the  acreage  limitation 
follows  Federal  investment. 
Agreement  With  State  of  California  for 
Construction  of  San  Luis  Unit,  Central 
Valley  Project,  M-36635  (Dec.  26,  1961) 

68  I.D.  412 

XV.  WATER  RIGHT  APPLICATIONS 

Congress  had  as  its  purpose,  in  enacting 
the  act  of  Aug.  9,  1912  (37  Stat.  265;  43 
U.S.C.  sec.  541)  the  goal  of  affording  recla- 
mation homestead  entrymen  and  water- 
right  applicants  vested  rights  to  land  and 
water  so  that  they  could  raise  money  to 
finance  farming  activities. 
Proposed  Repayment  Contracts — Kings 
and     Kern     River     Projects,      M-36634 

(Dec.  26,  1961)  68  I.D.  372 

(See  68  I.D.  370) 
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The  provision  in  section  5  of  the  Recla- 
mation Act  of  June  17,  1902  (32  Stat.  388, 
J89;  43  U.S.C.  sec.  431)  that  "no  right  to 
;he  use  of  water  for  land  in  private  owner- 
ship shall  be  sold"  for  more  than  160  acres 
neans  that  the  use  of  project  facilities 
shall  not  be  made  available  to  a  single 
^wner  for  service  to  more  than  160  acres. 
Sections  4  and  5  of  the  1902  Act,  read  to- 
gether, indicate  that  the  "sale"  referred  to 
is  not  merely  a  commercial  transaction, 
but  is  the  contract  by  which  the  govern- 
ment secures  repayment  and  the  water  user 
obtains  the  range  of  benefits  resulting  from 
the  construction  of  the  federal  project. 
Applicability  of  the  Excess  Land  Laws  Im- 
perial Irrigation  District  Lands,  M-36675 
(Dec.  31,  1964)  71  I.D.  496 

BUREAU  OF  SPORT  FISHERIES  AND 
WILDLIFE 
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I.  GENERALLY 

The  inclusion  of  an  interest  component 
in  establishing  user  charges  under  section 
8  of  the  Aquarium  Act  is  discretionary  and 
not  mandatory. 

Where  the  language  of  an  Act  is  silent  on 
the  question  of  interest,  resort  must  be 
had  to  the  legislative  history  of  the  appli- 
cable statute. 

Payment  of  Interest  on  the  Capital  Cost  of 
the  National  Fisheries  Center  and  Aquar- 
ium, M-36663  (Dec.  9,  1963)       70  I.D.  514 

CLAIMS  AGAINST  THE  UNITED   STATES 
(See  also    Contracts,    Irrigation    Claims, 
Torts) 
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I.  GENERALLY 

Under  section  3  of  the  act  of  June  30, 
1945  (59  Stat.  265),  claims  or  demands  by 
individual  Sioux  Indians  against  the 
United  States  for  personal  property  losses 
are  barred  unless  a  claim  or  demand  was 
filed  with  the  Office  of  Indian  Affairs  on  or 
before  June  30, 1955. 

Since  all  of  the  original  claimants  had 
been  identified  prior  to  the  enactment  of  the 
act  of  June  30,  1945,  and  were  in  the  posi- 
tion of  having  had  claims  filed  for  them, 
and  since  the  over-whelming  majority  of 


the  original  claimants  were  deceased  at  the 
time  of  the  enactment,  the  statutory  bar,  as 
a  practical  matter  operates  against  heirs 
and  devisees  who  had  not  been  identified  so 
as  to  put  them  in  the  position  of  filing  a 
claim  or  making  a  demand  on  or  before 
June  30, 1955. 

Statutory  Time  Limit  on  Payment  of 
Claims  Under  Act  of  June  30,  19^5  (59 
Stat.  265),  M-36333  (Mar.  6,  1956) 

Where  a  mining  claim  is  invalidated  and 
rendered  null  and  void  for  failure  to  com- 
ply with  the  provisions  of  section  4  of  the 
act  of  Aug.  11,  1955  (69  Stat.  681;  30 
U.S.C.  sec.  623),  the  subsequent  action  on 
behalf  of  the  United  States  in  exercising 
active  control  over  the  land  within  the 
former  mining  claim  could  not  adversely 
affect  any  rights  of  the  former  mining 
claimant,  and  no  title  or  possessory  interest 
remains  in  the  former  mining  claimant 
which  could  serve  as  a  proper  basis  for  a 
claim  against  the  United  States  for 
damages  to  improvements. 
Effect  of  the  Act  of  August  11,  1955  (69 
Stat.  681;  30  U.S.C.  Sec.  623),  M-36501 
(Jan.  23,  1958)  (Memorandum  from  Re- 
gional Solicitor,  Sacramento,  California,  to 
Regional  Director,  Bureau  of  Reclamation, 
Sacramento,  California,  January  23,  1958. ) 

The  Department  of  the  Interior  does  not 
have  authority  to  consider,  ascertain, 
adjust,  determine,  settle  and  compromise 
any  admiralty  claims  for  personal  property 
losses  suffered  by  a  Government  employee 
on  a  "public  vessel." 

Claim    of    Richard    W.    Hatch,    TA-215 
(Apr.  27,  1961)  68  I.D.  117 

CLAIMS  BY  THE  UNITED  STATES 

Accrued  rental  under  a  grazing  lease  be- 
comes  a   debt  due  to  the  United   States 
which  the  Secretary  of  the  Interior  has  no 
authority  to  waive  or  compromise. 
E.  R.  Wheeler,  A-27069  (Apr.  1,  1955) 

14  Oomp.  Dec.  310  permits  payment  for 
repairs  to  Government-owned  property  to 
be  made  directly  to  establishment  making 
repairs  by  party  causing  damage. 

3617  Revised  Statutes  (31  U.S.C.  sec. 
484)  requires  that  all  monies  received  from 
whatsoever  sources  for  the  use  of  the 
United  States  be  deposited  in  the  Treasury 
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as  miscellaneous  receipts,  unless  otherwise 
provided  by  law. 

Payment  for  Repair  of  Damage  to  Govern- 
ment Property,  M-36383  (Apr.  26,  1956) 

After  lands  were  conveyed  to  the  United 
States,  if  the  lessee  continued  paying  rents 
to  the  original  lessor  or  the  lessee  failed 
to  pay  rents  which  wrere  past  due  and  pay- 
able, then  subject  to  any  applicable  statute 
of  limitations  the  United  States  might  have 
a  cause  of  action  against  both  the  original 
lessor  for  the  moneys  received  and  the 
lessee  for  past  due  rents  owed. 
Leasability  as  to  Noncompetitive  Oil  and 
Gas  Leasing  Under  the  Mineral  Leasing 
Act  for  Acquired  Lands  of  August  7,  19St7, 
of  Certain  Lands  Conveyed  to  the  United 
States  Under  the  Provisions  of  Title  III  of 
the  Bankhead- Jones  Farm  Tenant  Act  Sub- 
ject to  Outstanding  Oil  and  Gas  Leases, 
M-36430  (Mar.  29, 1957) 

Where  the  [fishing]  vessel  was  pur- 
chased solely  to  protect  the  interest  of  the 
United  States  by  virtue  of  its  lien  and  is 
not  required  for  the  needs  of  this  Depart- 
ment or  the  discharge  of  its  responsibilities, 
its  disposal  under  the  provisions  of  the  act 
is  authorized. 

Where  a  fishing  vessel  is  sold  to  satisfy  a 
first  lien  held  by  the  United  States  arising 
out  of  a  fisheries  loan  authorized  by  the 
Fish  and  Wildlife  Act  of  1956  (70  Stat. 
1119;  15  U.S.C.  sec.  742a),  the  United 
States  may  bid  at  the  sale  such  sum,  not 
exceeding  the  am,ount  of  its  claim  with  ex- 
penses of  sale  as  the  Secretary  of  the  In- 
terior or  his  authorized  representative  may 
direct.  62  Stat.  972 ;  28  U.S.C.  sec.  2410. 
Sale  of  Vessel  Acquired  as  Incident  to 
Foreclosure  of  Fisheries  Loan,  M-36565 
(July  27, 1959) 

COAL  LANDS 

The  legislative  history  of  section  20  of 
the  Alaska  Statehood  Act  of  July  7,  1958 
(72  Stat.  339),  makes  it  clear  that  the  act 
revoked  the  withdrawals  of  coal  land  made 
under  authority  of  section  2  of  the  act  of 
Oct.  20,  1914  (38  Stat.  742;  48  U.S.C, 
sec.  433). 

Proposed  Public  Land  Order  Opening  Coal 
Reserves  in  Alaska,  M-36572  (Aug.  20, 
1959) 

The  Leasing  Act  of  Feb.  25,  1920  (43 
U.S.C.  181  et  seq.),  authorizes  the  disposi- 


tion of  certain  classes  of  mineral  lands 
by  the  United  States,  including  coal  lands, 
by  the  Secretary  of  the  Interior  only  by 
lease.  After  the  Leasing  Act,  coal  lands  of 
the  United  States  were  subject  to  disposi- 
tion by  the  Secretary  only  by  lease. 

A  coal  cash  entry  which  was  canceled 
outright  in  1883,  and  never  thereafter  per- 
fected, is  not  a  valid  existent  claim  at  the 
date  of  the  Leasing  Act  of  1920,  supra,  and 
the  Secretary  is  precluded  from  reinstat- 
ing and  giving  favorable  consideration  to 
the  entry.  A  request  for  a  patent  to  such 
land  must  therefore  be  denied. 
Southport  Land  and  Commercial  Company, 
Sacramento  075330  (Jan.  15, 1964) 

COAL  LEASES  AND  PERMITS 
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I.  GENERALLY 

A  petition  to  amend  a  coal  leasing  unit 
to  eliminate  certain  lands  which  the  appli- 
cant desires  to  have  offered  as  a  separate 
unit  will  be  rejected  where  the  record 
shows  that  the  leasing  unit  established  will 
allow  reasonable  access  to  the  unit  from 
the  private  lands  of  competing  applicants 
and  where  division  of  the  unit  into  two 
smaller  units  would  diminish  the  value  of 
the  land  and  necessitate  impractical  and 
uneconomic  mining  practices. 
E.  S.  O.  Coal  Company,  A-27386  (Nov.  7, 
1956) 

Where  notice  of  a  coal  lease  auction  was 
given  in  accordance  with  the  regulations 
and  seems  to  have  afforded  all  those  in- 
terested, except  one,  time  to  prepare  for 
the  bidding,  an  allegation  that  the  notice 
was  too  short  is  properly  disregarded. 
Lucille  Mines,  Inc.,  A-27558  (June  6, 1958) 

The  formal  acceptance  of  a  relinquish- 
ment of  a  coal  lease  relates  back  to  the 
date  of  filing  of  the  relinquishment  thus 
terminating  the  lease  term  as  of  that  date 
and  preventing  the  subsequent  accrual  of 
rental  under  the  lease.  This  is  true  even 
though  the  relinquishment  is  of  a  lease 
containing  no  provision  making  it  subject 
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o  future  regulations  and  which  was  issued 
n-ior  to  the  approval  of  a  Departmental 
•egulation  providing  that  a  relinquishment 
)f  a  coal  lease,  upon  its  acceptance,  shall 
rake  effect  as  of  the  date  of  its  filing. 
Relinquishment  of  a  Coal  Lease,  M-36511 
(June  17,  1958) 

Lessee  of  coal  land  who  does  not  file  an 
application  to  have  contiguous  land  added 
to  his  lease  has  no  standing  to  question  the 
award  of  a  lease  to  an  applicant  who  was 
the  highest  bidder  on  the  ground  that  a 
lease  of  the  contiguous  land  is  essential  to 
his  mining  operations. 
John  Helco,  Huntington  Corporation, 
A-28165  (Feb.  2,  1960) 

A  request  by  the  successful  bidder  on 
three  competitive  coal  leasing  units  for  a 
three-year  delay  in  the  issuance  of  the 
leases  and  for  a  like  delay  in  requiring 
compliance  with  the  completion  of  bonus 
and  other  payments  requisite  to  the  issu- 
ance of  the  leases  is  properly  denied  where 
two  years  have  elapsed  since  the  request 
was  made,  pending  decisions  on  successive 
appeals  in  the  case,  and  there  is  no  evi- 
dence that  further  delay  will  benefit  the 
Government  or  that  refusal  thereof  will 
harm  the  appellant. 

Coal     Basin     Coal     Company,     A-28382 
(Sept.  6,  1960) 

II.  APPLICATIONS 
A  coal  lease  will  not  be  issued  where  the 
showing  required  by  regulation  has  not 
been  made  by  the  applicant  as  to  the  need 
for  additional  coal  production  which  can- 
not otherwise  be  reasonably  met. 
Albert  J.  Turk,  W.  E.  Baker,  A-26990 
(Jan.  21,  1955) 

An  application  for  a  coal  prospecting 
permit  on  land  within  the  most  popular  and 
desirable  recreation  areas  of  a  National 
Forest  is  properly  rejected  in  the  exercise 
of  the  discretion  vested  in  the  Secretary  of 
the  Interior  as  not  in  the  public  interest. 
D.  0.  McGoon,  Jr.,  A-28892  (July  12,  1962) 

An  application  for  a  coal  prospecting 
permit  under  regulations  issued  pursuant 
to  the  act  of  Oct.  20.  1914,  filed  after  the 
repeal  of  that  act  by  the  act  of  Sept.  9. 
1959,  is  subject  to  rejection  because  of  the 
cessation  of  authority  of  this  Department 
to  issue  permits  under  the  1914  act;  and, 


even  though  the  1959  act  extended  the  pro- 
visions of  the  Mineral  Leasing  Act  of 
Feb.  25,  1920,  to  Alaska,  the  land  office  did 
not  have  any  duty  or  authority  to  consider 
the  application  as  one  under  the  1920  act 
until  some  action  was  taken  by  the  appel- 
lant to  amend  the  application  to  come 
within  that  act. 

A  coal  prospecting  permit  application 
which  conflicts  with  an  approved  selection 
made  by  the  State  of  Alaska  under  the 
Alaska  Mental  Health  Act  is  properly  re- 
jected in  favor  of  the  State  selection, 
regardless  of  which  application  was  first 
filed. 

Cripple  Creek  Coal  Company,  A-29564 
(Oct.  11,  1963)  TOLD.  451 

III.  LEASES 

The  leasing  of  coal  lands  under  the  Min- 
eral Act  is  not  limited  to  situations  where 
such  detailed  information  is  available  con- 
cerning the  coal  deposits  that  a  determina- 
tion can  be  made  with  some  degree  of  as- 
surance as  to  whether  a  mining  operation 
would  be  an  economic  success. 
Sinclair  Mines,  Inc.,  A-27160  (Aug.  18, 
1955) 

Where  coal  land  has  been  classified  as 
suitable  for  disposition  by  leasing,  rather 
than  permit,  the  classification  will  not  be 
changed  on  the  basis  of  unsupported  alle- 
gations by  a  protestant  that  the  classifica- 
tion is  incorrect. 

Where  the  notice  of  a  coal  lease  auction 
covering  over  5,120  acres  offered  in  units 
states  that  an  award  of  each  unit  may  be 
made  to  the  same  successful  bidder,  the 
notice  must  be  read  as  being  subject  to  the 
acreage  limitation  provisions  of  the  Min- 
eral Leasing  Act 

It  is  proper  to  refuse  to  set  aside  a  coal 
lease  auction  on  the  basis  of  allegations 
that  one  bidder  improperly  barred  another 
from  use  of  a  road  when  the  allegations  of 
impropriety  are  based  upon  (1)  an  asserted 
lack  of  authority  in  the  Secretary  of  Agri- 
culture (or  his  delegate)  to  authorize  ex- 
clusive use  of  a  road  in  a  national  forest 
and  (2)  a  violation  of  a  criminal  law,  be- 
cause a  protest  against  a  coal  lease  auc- 
tion is  not  the  proper  forum  for  such 
charges. 
Lucille  Mines.  Inc.,  A-27558  (June  6,  1958) 
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A  coal  lease  is  properly  awarded  to  the 
highest  bidder  after  an  offering  which  per- 
mitted the  holder  of  the  contiguous  land  to 
bid  on  the  land  to  be  leased  separate  from 
land  not  contiguous  even  though  he  had 
not  indicated  any  interest  in  the  land  to 
be  leased. 

John     Helco,     Huntington     Corporation, 
A-28165  (Feb.  2,  1960) 

A  bidder  for  a  coal  lease  may  not  modify 
his  bonus  bid  by  decreasing  the  amount  to 
be  paid  immediately  and  extending  the 
time  for  payment  of  the  balance  after  the 
bids  have  been  opened,  even  though  his  bid 
was  the  only  one  submitted  in  response  to 
the  published  invitation  for  bids,  and  he  is 
properly  required  to  pay  the  full  amount 
of  his  bid  as  a  condition  precedent  to  is- 
suance of  the  lease. 

Malcolm,  N.  McKinnon,  A-29979,  A-29996 
(June  12,  1964) 

IV.  PERMITS 

Land  which  contains  a  known  coal  seam 
and  on  which  two  coal  mines  have  pre- 
viously been  operated  and  likewise  land 
which  is  adjacent  to  lands  on  which  five 
coal  mines  have  been  operated  and  which 
contains  a  known  coal  seam  the  minable 
thickness  of  which  has  been  determined  by 
drill  holes  and  prospect  openings  are  sub- 
ject to  the  leasing  provisions  of  the  Min- 
eral Leasing  Act,  as  amended,  and  applica- 
tions for  coal  prospecting  permits  on  such 
lands  are  properly  rejected. 
Sinclair  Mines,  Inc.,  A-27160  (Aug.  18, 
1955) 

An  application  for  a  2-year  extension  of 
a  coal  prospecting  permit  will  be  rejected 
where  the  permittee  has  not  exercised  rea- 
sonable diligence  in  prospecting  for  coal  on 
the  lands  embraced  in  the  permit  and  shows 
no  other  reason  warranting  the  granting  of 
an  extension. 

Arthur    E.    Moreton,    A-27172    (Dec.    28, 
1955) 

An  application  for  a  coal  prospecting 
permit  on  lands  which  adjoin  land  upon 
which  a  mine  has  been  developed  in  a  work- 
able seam  of  coal  and  which  (the  lands 
applied  for)  are  known  to  contain  this 
seam  is  properly  rejected. 
Morris  Kline,  A-27651  (Oct.  29,  1958) 


An  application  for  a  coal  prospecting  per- 
mit on  land  within  the  most  popular  and. 
desirable  recreation  areas  of  a  National 
Forest  is  properly  rejected  in  the  exercise 
of  the  discretion  vested  in  the  Secretary  of 
the  Interior  as  not  in  the  public  interest. 
D.  0.  McGoon,  Jr.,  A-28892  (July  12,  1962) 

An  application  for  a  coal  prospecting  per- 
mit is  properly  rejected  where  information 
becomes  available  as  to  the  existence  and 
workability  of  coal  deposits  in  the  land 
after  the  filing  of  the  application. 
Claude  P.  Heiner,  A-29103  (Apr.  22,  1963) 

70  I.D.  149 

An  application  for  a  coal  prospecting 
permit  is  properly  rejected  when  informa- 
tion is  available  as  to  the  existence  and 
workability  of  coal  deposits  in  the  land. 
Malcolm  N.  McKinnon  et  al.,  A-29588 
(Aug.  2, 1963) 

An  application  for  a  coal  prospecting 
permit  is  properly  rejected  when  informa- 
tion is  available  as  to  the  existence  and 
workability  of  coal  deposits  in  the  land 
even  though  it  may  not  be  sufficient  to  war- 
rant an  investment  of  $100,000,000  or  more 
in  the  construction  of  a  power  plant. 
K.  N.  Garard,  A-29886  (Nov.  26,  1963) 

An  application  for  a  coal  prospecting 
permit  is  properly  rejected  when  informa- 
tion is  available  as  to  the  existence  and 
workability  of  coal  deposits  in  the  land ;  it 
is  not  necessary  that  detailed  information 
be  available  which  permits  a  determina- 
tion to  be  made  with  some  degree  of  as- 
surance that  a  mining  operation  will  be 
an  economic  success. 

Colorado-Ute    Electric    Association,    Inc., 
A-29964  (Feb.  20,  1964) 

The  filing  of  an  application  for  a  coal 
prospecting  permit  does  not  vest  in  the 
applicant  any  rights  which  preclude  the 
Department  from  considering  the  applica- 
tion under  regulations  adopted  after  such 
filing. 

An  applicant  for  a  coal  prospecting  per- 
mit is  properly  required  to  comply  with  a 
requirement  for  paying  rental  before  a 
permit  will  be  issued,  although  the  require- 
ment was  not  in  effect  at  the  time  he  filed 
his  application. 

Virgil  V.  Peterson  et  al,  A-30155,  A-30159 
(Sept.  24,  1964) 


COAL  LEASES  AND  PERMITS,  V,  VI — COLOR  OR  CLAIM  OF  TITLE,  I         67 


V.  RENTALS 

A  cash  bond  filed  by  an  assignee  of  a 
coal  lease  at  the  time  the  assignment  was 
approved  cannot  be  returned  to  him  while 
past  due  rentals  are  due  on  the  lease. 

Where  an  assignee  has  assumed  the  ob- 
ligation of  his  assignor  for  rentals  and 
royalties  accrued  prior  to  the  assignment 
iand  has  also  agreed  to  liquidate  this  debt 
Iby  payments  on  each  ton  of  coal  mined,  the 
inability  of  the  lessee  to  produce  coal  from 
the  lease  does  not  relieve  him  of  his 
liability. 
<Weyland  U.  Ewing,  A-27286  (May  7,  1956) 

i  The  Department  of  the  Interior  has  no 
authority  to  accept  a  compromise  of  a  debt 
in  the  form  of  rents  and  royalties  owed  to 
the  United  States  which  have  accrued  un- 
der a  coal  lease  issued  under  the  Mineral 
Leasing  Act. 

.Michael  L.  Hoauro,  A-27576  (May  29, 
1958) 

I  The  formal  acceptance  of  a  relinquish- 
ment of  a  coal  lease  relates  back  to  the 
date  of  filing  of  the  relinquishment  thus 
terminating  the  lease  term  as  of  that  date 
and  preventing  the  subsequent  accrual  of 
rental  under  the  lease.  This  is  true  even 
though  the  relinquishment  is  of  a  lease 
containing  no  provision  making  it  subject 
to  future  regulations  and  which  was  issued 
iprior  to  the  approval  of  a  Departmental 
regulation  providing  that  a  relinquishment 
I  of  a  coal  lease,  upon  its  acceptance,  shall 
take  effect  as  of  the  date  of  its  filing. 
Relinquishment  of  a  Coal  Lease,  M-36511 
(June  17, 1958) 

Assignment  of  a  coal  lease  does  not  stay 
the  accrual  of  rentals  or  royalties  and  they 
are  properly  chargeable  against  the  as- 
signor, who  remains  the  lessee  of  record, 
until  the  assignment  is  approved. 
Walter  Scott,  A-28148  (Dec.  16,  1960) 

An  applicant  for  a  coal  prospecting  per- 
mit is  properly  required  to  comply  with  a 
requirement  for  paying  rental  before  a 
permit  will  be  issued,  although  the  require- 
ment was  not  in  effect  at  the  time  he  filed 
his  application. 

Virgil  V.  Peterson  et  ah,  A-30155,  A-30159 
(Sept.  24,  1964) 


VI.  ROYALTIES 

The  Department  of  the  Interior  has  no 
authority  to  accept  a  compromise  of  a  debt 
in  the  form  of  rents  and  royalties  owed  to 
the  United  States  which  have  accrued  un- 
der a  coal  lease  issued  under  the  Mineral 
Leasing  Act. 

Michael    L.    Moauro,    A-27576    (May    29, 
1958) 

Assignment  of  a  coal  lease  does  not  stay 
the  accrual  of  rentals  or  royalties  and  they 
are  properly  chargeable  against  the  as- 
signor, who  remains  the  lessee  of  record, 
until  the  assignment  is  approved. 
Walter  Scott,  A-28148  (Dec.  16,  1960) 

COAL  RESEARCH  PROGRAM 

Section  6  of  the  Coal  Research  Act  of 
July  7,  1960  (74  Stat.  337;  30  U.S.C.  sec. 
666)  requires  that  patents  on  inventions 
resulting  from  Government-financed  re- 
search and  development  work  under  the 
act  be  available  to  the  general  public  with- 
out royalty  or  other  restriction. 

Section  6  of  the  Ooal  Research  Act  of 
July  7,  1960  (74  Stat.  337;  30  U.S.C.  sec. 
666)  requires  the  Secretary  to  take  steps  to 
assure  that  background  patents  essential 
to  the  practice  of  patents  or  the  use  of 
processes  resulting  from  research  and  de- 
velopment contracts  issued  under  the  act 
be  available  to  the  general  public  on  rea- 
sonable terms. 

Patent  Requirements  of  the  Coal  Research 
Act,  Saline  Water  Conversion  Act  and 
Helium  Act,  M-36637  (May  7,  1962) 

69  I.D.  54 
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I.  GENERALLY 

A  person  who  has  a  contract  with  an- 
other under  which  he  is  authorized  to 
subdivide  and  sell  land  assertedly  owned 
by  the  latter  and  which  does  not  purport 
to  vest  any  title  to  the  land  in  the  former 
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cannot  be  said  to  hold  the  land  under  claim 
or  color  of  title. 

Arthur  Baker  et  al,  Skrmetti  Realty  Co., 
A-27416,  A-27417  (Apr.  1,  1957) 

64  I.D.  87 

A  color  of  title  application  filed  pursuant 
to  the  act  of   Feb.   23,   1932,  is  properly 
rejected  where  the  land  applied  for  is  not 
public  land. 
Nelson  D.  Jay,  A-27468  (Dec.  4,  1957) 

An  application  for  the  purchase  of  land 
under  the  Color  of  Title  Act  must  be  re- 
jected where  the  claim  or  color  of  title  was 
initiated  after  Jan.  1,  1901,  on  land 
which  was  then  withdrawn  and  where  no 
valuable  improvements  have  been  placed  on 
the  land  and  no  part  of  the  land  has  been 
cultivated. 

Lewis  J.  H.  Bockholt,  Jeanette  B.  Fischer, 
A-27906  (May  4, 1959) 

A  mineral  reservation  is  not  required  in 
a  patent  granted  under  the  Color  of  Title 
Act  if  the  claimant  so  requests  and  has 
satisfactorily  established  that  the  require- 
ments of  the  act  have  been  complied  with 
by  him  and  his  predecessors  for  the  period 
beginning  not  later  than  Jan.  1,  1901,  to 
the  date  of  the  application  and  if  the  land 
is  not  within  a  mineral  withdrawal  or  sub- 
ject to  an  outstanding  mineral  lease  at  the 
time  of  issuance  of  the  patent. 

Where,  after  a  tract  of  land  was  deter- 
mined to  be  subject  to  patent  as  a  class  2 
claim  under  the  Color  of  Title  Act,  a  min- 
eral lease  was  issued  thereon,  but  the  lease 
is  relinquished  before  a  patent  is  granted 
to  the  color  of  title  applicant,  the  land  may 
be  patented  without  a  reservation  of  oil 
and  gas,  all  else  being  regular. 
Lela  Oates  Ormond,  A-27977  (Aug.  5, 1959) 

A  protest  against  the  public  sale  of  a 
tract  of  land,  based  on  the  protestant's 
claim  of  title  to  the  land  derived  from  a 
Spanish  grant,  is  properly  rejected  where 
the  patent  issued  in  confirmation  of  the 
grant  does  not  include  the  particular  tract ; 
however,  the  protestant  may  be  given  an 
opportunity  to  apply  for  the  tract  under 
the  Color  of  Title  Act. 

Lamar  Louise  Curry,   A-28023    (Aug.  10, 
1959) 

A  color  of  title  application  cannot  be 
approved  for  land  which  was  reserved  and 


set  apart  as  a  public  reservation  of  forest 
lands  before  the  initiation  of  the  claim  de- 
scribed in  the  application. 
Packicood  Lumber  Company,  A-28080 
(Nov.  16, 1959) 

Paul  L.   Van   Cleve,  Jr.,   The   Van  Cleve 
Company,  A-28442  (Jan.  12,  1901) 

Land  subject  to  an  outstanding  oil  and 
gas  lease  cannot  be  patented  in  response  to 
applications  filed  under  the  Color  of  Title 
Act  without  a  reservation  of  oil  and  gas  to 
the  United  States. 

Rubye  Rollins   et  al,  A-28281    (June  8, 
1960) 

An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  is  properly 
rejected  where  the  evidence  shows  that 
the  color  of  title  claim  was  not  initiated 
until  after  the  land  claimed  had  been  with- 
drawn. 
Axel  Ursin,  A-28310  (Aug.  4,  1960) 

Claude  M.   Williams,  Jr.,  et  al,  A-29928 
(Mar.  26, 1964) 

A  color  of  title  application  is  properly 
rejected  for  land  which  was  reserved  and 
set  apart  as  a  public  reservation  of  forest 
land  before  the  initiation  of  the  claim  de- 
scribed in  the  application. 
Roland  W.  Getchell  et  al,  A-29147 
(Feb.  28,  1963) 

Where  a  color  of  title  application  is  filed 
for  an  island  in  a  river  and  the  only  color 
of  title  or  claim  of  title  relied  upon  by  the 
applicant  must  be  founded  upon  a  patent 
and  subsequent  conveyances  issued  for 
abutting  lots  on  the  river  bank  and  upon 
an  interpretation  of  State  law  that  such  a 
conveyance  of  riparian  land  carries  title  to 
the  island,  the  application  must  be  rejected 
where  it  appears  that  the  interpretation  of 
State  law  was  changed  before  the  running 
of  the  20-year  period  required  for  a  holding 
in  good  faith  under  the  Color  of  Title  Act. 
Myrtle  A.  Freer  et  al,  A-29221  (Apr.  2, 
1963)  70  I.D.  145 

If  a  valid  color  of  title  is  created  before 
the  withdrawal  of  the  lands  involved,  the 
withdrawal  does  not  preclude  the  perfect- 
ing of  the  claim  under  the  Color  of  Title 
Act. 

Although  land  may  be  held  in  good  faith 
under  color  of  title  by  others  for  more  than 
20  years,  this  fact  does  not  entitle  an  appli- 
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cant  to  patent  under  the  Color  of  Title  Act 
if  he  did  not  acquire  his  color  of  title  in 
good  faith  without  knowledge  of  the  defect 
in  the  title. 

Clement  Vincent  Tillion,  Jr.,  A-29277 
(Apr.  12,  1963) 

A  decree  of  a  State  court  holding  that 
the  owners  of  riparian  lands  have  title  to 
portions  of  a  specific  island  lying  in  a 
navigable  stream  opposite  the  riparian 
lands  and  that  title  to  the  island  lands 
passes  with  a  conveyance  of  the  riparian 
lands  is  sufficient  to  constitute  color  of  title 
to  support  a  color  of  title  claim,  and  it  is 
immaterial  whether  subsequently  convey- 
ances are  made  of  the  riparian  lands  as 
including  parts  of  the  island  or  without 
mention  of  the  island. 

A  general  rule  of  law  followed  by  a  State 
that  the  owner  of  riparian  land  on  a  navi- 
gable stream  has  title  to  an  unsurveyed 
island  lying  between  the  riparian  land  and 
the  thread  of  the  stream  does  not  in  itself, 
in  the  absence  of  a  ruling  by  a  State  court 
as  to  a  particular  island,  give  the  riparian 
owner  color  of  title  to  the  particular  island. 

Color  of  title  to  portions  of  an  island 
based  upon  a  decree  by  a  State  court, 
which  holds  that  riparian  owners  on  the 
bank  of  a  navigable  stream  own  such  por- 
tions of  the  island  as  are  included  within 
lines  drawn  from  the  riparian  land  perpen- 
dicular to  the  thread  of  the  stream,  does 
not  extend  to  portions  of  surveyed  lots  on 
such  island  which  fall  outside  such  lines. 
Pearl  Christian,  William  Wesley  Peters, 
A-29265  (May  31,  1963)  70  I.D.  193 

Where  a  plat  of  survey  shows  a  quarter 
section  as  consisting  of  a  lake  and  a  single 
lot  5  abutting  on  the  lake  and  lot  5  is  pat- 
ented but  a  subsequent  plat  of  survey 
shows  the  lake  as  being  much  smaller  with 
omitted  lands  not  surveyed  as  part  of  lot  5 
and  such  omitted  lands  are  surveyed  as 
new  lots  10  and  12,  a  conveyance  of  lot  5 
which  describes  it  as  the  N%  and  the  SE% 
of  the  quarter  section  is  sufficient  to  give 
color  of  title  to  lots  10  and  12. 
William  F.  Trachte,  A-29260  (June  7, 
1963) 

A  patent  issued  pursuant  to  a  color  or 
claim  of  title  must  be  in  the  name  of  all 
those  claiming  an  interest  in  the  land  or  in 


the  name  of  a  person  designated  by  all 
claiming  an  interest  in  the  land. 
John  W.  Mecom  et  al.,  A-29548  (Sept.  19, 
1963)  70  I.D.  446 

A  color  of  title  application  filed  under 
the  provisions  of  the  Color  of  Title  Act  of 
Dec.  22,  1928,  is  not  thereby  automatically 
entitled  to  consideration  as  an  application 
under  the  act  of  Feb.  19, 1925. 

A  color  of  title  class  1  application  must 
be  rejected  when  there  has  been  less  than 
the  20-year,  good  faith,  peaceful  adverse 
possession  required  by  statute. 

Where  a  class  1  applicant  under  the 
Color  of  Title  Act  has  not  held  the  land 
applied  for  himself  for  20  years,  he  can  pur- 
chase the  land  only  if  his  possession  to  the 
date  he  learned  of  his  defective  title  when 
added  to  that  of  his  immediate  predeces- 
sors equals  the  statutory  period,  and  such 
possession  meets  the  requirements  of  the 
act. 

When  a  holder  of  public  land  under  claim 
or  color  of  title  learns  that  his  title  is  defec- 
tive, the  20-year  statutory  period  is  in- 
terrupted and  any  later  applicant  under 
the  Color  of  Title  Act  must  demonstrate 
that  the  statutory  requirements  have  been 
met  thereafter. 

Prentiss    E.    Furloiv,    A-29646    (Nov.    22, 
1963)  70  I.D.  500 

A  color  of  title  application  is  properly  re- 
jected wThen  a  sale  for  taxes  to  a  govern- 
mental agency  has  interrupted  the  statu- 
tory period  of  a  20-year  holding  in  good 
faith  adverse  possession  under  claim  or 
color  of  title  within  the  meaning  of  the 
Color  of  Title  Act  and  an  action  to  obtain 
possession  by  the  United  States,  the  true 
owner,  has  been  instituted  prior  to  the 
end  of  20  years  from  the  date  of  the  tax 
sale. 

Russell  A.  Beaver,  J.  F.  Beaver,  A-29847 
(Mar.  23,  1964)  71  I.D.  114 

A  class  two  color  of  title  application  is 
properly  rejected  when  a  sale  for  taxes  to 
a  governmental  agency  has  interrupted  the 
period  of  good  faith  adverse  possession 
under  claim  or  color  of  title  at  some  time 
subsequent  to  Jan.  1,  1901. 
W.  D.  Reams,  A-30113  (Sept.  23,  1964) 

Where  the  public  interest,  requiring  that 
the  land  applied  for  as  a  class  2  claim  be 
retained   in  public  ownership  for  public 
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recreational  purposes,  far  outweighs  any 
equities  that  the  applicants  may  have  in  the 
land,  it  is  within  the  discretionary  author- 
ity of  the  Secretary,  and  proper  in  such 
circumstances,  to  reject  the  claim  or  color 
of  title  application. 

Martin  L.  and  Ellen  A.  Faddcn,  Sacramento 
065014  (Sept.  30, 1964) 

II.  APPLICATIONS 

Any  period  of  time  during  which  an  occu- 
pant or  claimant  of  public  land  knows  or 
should  know  that  title  to  the  land  is  in  the 
United  States  must  be  disregarded  in  deter- 
mining whether  the  land  has  been  held  for 
20  years  in  good  faith  adverse  possession 
under  claim  or  color  of  title  within  the 
meaning  of  the  Color  of  Title  Act,  and  an 
application  to  purchase  land  under  this  act 
must  be  rejected  where  the  land  applied 
for  has  not  been  held  under  claim  or  color 
of  title  for  20  years. 

Edward  T.  Harris,  Sr.,  A-27785  (Jan.  19, 
1959) 

A  class  2  application  to  acquire  a  patent 
to  public  land  under  the  Color  of  Title  Act 
is  properly  rejected  where  the  application 
shows  on  its  face  that  the  title  under  which 
the  claim  is  filed  did  not  commence  until 
after  Jan.  1,  1901.  and  that  the  state  and 
local  taxes  on  the  land  were  not  paid  con- 
tinuously up  to  the  date  of  the  application. 
Maude  C.  Hare,  A-27825   (Feb.  2,  1959) 

66  I.D.  33 

An  application  under  the  Color  of  Title 
Act  for  a  class  2  claim  is  properly  rejected 
where  the  claimant  has  not  shown  that 
he  or  his  predecessors  in  interest  have  held 
the  land  applied  for  commencing  not  later 
than  Jan.  1,  1901. 
8.  J.  Mazza,  Jr.,  A-27957  (Aug.  3,  1959) 

An  application  to  purchase  land  under 
the  Color  of  Title  Act  is  properly  rejected 
when  it  is  based  on  the  assumption  that 
the  land  was  included  in  a  patent  issued 
to  the  applicant's  original  predecessor-in- 
interest  for  what  appeared  on  the  original 
plat  of  survey  to  be  a  regular  80-acre  sub- 
division whereas  in  fact  the  subdivision, 
according  to  the  actual  survey  on  the 
ground,  is  less  than  a  regular  subdivision 
and  the  land  applied  for  lies  outside  the 
subdivision  patented. 
Ingrid  T.  Allen,  A-28638  (May  24,  1962) 


An  application  to  purchase  land  under 
the  Color  of  Title  Act  is  properly  rejected 
when  it  is  based  on  the  assumption  that 
the  land  to  be  purchased  was  included  in 
a  patent  issued  to  the  applicant's  original 
predecessor-in-interest  although  the  pat- 
ent specified  two  lots  by  number  not  in- 
cluding the  number  of  the  lot  applied  for. 
Lester  J.  Hamel,  A-28830  (Sept.  17,  1962) 

An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  is  properly 
rejected  when  it  appears  that  the  claim  is 
not  predicated  upon  facts  which  entitle  an 
applicant  to  acceptance  of  a  color  of  title 
application. 

An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  is  properly  re- 
jected when  it  is  based  on  the  erroneous 
assumption  that  the  patent  of  the  appli- 
cant's original  predecessor-in-interest  in- 
cluded the  land  applied  for  whereas  in 
fact  a  dependent  resurvey  established  the 
original  lines  of  the  survey  so  as  to  ex- 
clude the  land  applied  for  from  the  land 
described  in  the  original  patent  and  all  sub- 
sequent conveyances. 
Storm  Brothers,  A-29023  (Oct.  8,  1962) 

An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  is  properly 
rejected  when  it  is  showrn  that  the  settle- 
ment or  occupation  of  the  land,  attended 
by  improvement  and  cultivation,  by  the 
applicant's  remote  grantor  for  more  than 
20  years  was  with  knowledge  that  the  land 
was  owned  by  the  United  States,  and  there 
is  otherwise  lacking  the  required  20  years 
of  good  faith  adverse  possession  under 
claim  or  color  of  title. 
Walter  G.  Kr enter,  A-29065  (Oct.  22, 1962) 

A  class  two  color  of  title  application  is 
properly  rejected  where  it  appears,  with- 
out refutation,  that  at  some  time  subse- 
quent to  Jan.  1,  1901,  the  applicant's 
predecessors  recognized  that  the  land  be- 
longed to  the  United  States ;  thus  there  has 
not  been  a  claim  of  title  to  the  land  in 
good  faith  subsequent  to  Jan.  1,  1901,  as 
required  by  the  Color  of  Title  Act. 
David  L.  Williams,  A-29858  (Feb.  12, 1963) 

Where  a  color  of  title  applicant  states 
in  his  application  that  he  knew  he  did  not 
have  clear  title  to  the  land  as  of  a  date 
preceding  his  acquisition  of  the  land  and 
he  does  not  furnish  a  satisfactory  chain  of 
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title  showing  conveyances  of  the  land  to 
him  and  his  grantor,  his  color  of  title  ap- 
plication is  properly  rejected. 
Clement    Vincent    Tillion,    Jr.,    A-29277 
(Apr.  12,  1963) 

A  class  2  color  of  title  claim  is  properly 
rejected  where  the  claim  is  based  upon  an 
asserted  homestead  entry  made  on  Dec.  3, 
1892,  which  entry  was  subsequently  can- 
celed, and  a  conveyance  thereafter  by  the 
entryman  in  1915  to  a  predecessor  in  title 
of  the  claimant. 

Norman   A.    Desilet,    A-29500    (July    31, 
1963) 

An  application  for  a  patent  based  on 
color  of  title  must  be  signed  by  the  appli- 
cant for  patent  and  an  application  signed 
by  an  agent  is  properly  rejected. 
John  W.  Mecom  et  al.,  A-29548  (Sept.  19, 
1963)  70  I.D.  446 

A  class  2  claim  of  title  is  properly  re- 
jected in  the  absence  of  any  showing  that 
the  claim  originated  from  some  source 
other  than  a  claim  against  the  United 
States  under  a  canceled  or  subsisting  home- 
stead entry  prior  to  Jan.  1,  1901. 
Tensaw  Land  and  Timber  Co.,  Inc., 
A-29784  (Nov.  18,  1963) 

A  color  of  title  application  filed  under  the 
provisions  of  the  Color  of  Title  Act  of 
Dec.  22,  1928,  is  not  thereby  automatically 
entitled  to  consideration  as  an  application 
under  the  act  of  Feb.  19, 1925. 

A  color  of  title  class  1  application  must 
be  rejected  when  there  has  been  less  than 
the  20  year,  good  faith,  peaceful  adverse 
possession  required  by  statute. 
Prentiss  E.  Furlow,  A-29646  (Nov.  22, 
1963)  70  I.D.  500 

A  color  of  title  application  is  properly  re- 
jected when  a  sale  for  taxes  to  a  govern- 
mental agency  has  interrupted  the  statu- 
tory period  of  a  20-year  holding  in  good 
faith  adverse  possession  under  claim  or 
color  of  title  within  the  meaning  of  the 
Color  of  Title  Act  and  an  action  to  obtain 
possession  by  the  United  States,  the  true 
owner,  has  been  instituted  prior  to  the  end 
of  20  years  from  the  date  of  the  tax  sale. 
Russell  A.  Beaver,  J.  F.  Beaver,  A-29847 
(Mar.  23, 1964)  71  I.D.  114 


An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  is  properly 
rejected  where  the  applicant  shows  that  he 
has  held  the  land  for  less  than  20  years 
under  a  conveyance  from  grantors  who  oc- 
cupied the  land  for  a  period  which,  if  added 
to  his  alleged  possession,  would  total  more 
than  20  years,  but  fails  to  show  that  the 
grantors  had  any  reason  to  believe  that 
they  had  title  to  the  land  other  than  merely 
by  their  alleged  adverse  possession,  since 
mere  possession  of  public  land  alone  cannot 
be  considered  as  constituting  a  holding  of 
land  under  a  claim  or  color  of  title  in  good 
faith  as  contemplated  and  required  by  the 
Color  of  Title  Act. 
Thomas  Ormachea,  A-30092  (May  8,  1964) 

An  application  to  purchase  land  under 
the  Color  of  Title  Act  is  properly  rejected 
when  it  is  based  on  the  assumption  that  the 
land  to  be  purchased  was  included  in  a 
patent  issued  to  the  applicant  by  the  State 
of  Utah  purporting  to  describe  land  in 
Utah  whereas  the  land  actually  was  in 
Colorado  and  was  never  a  part  of  the  land 
appellant  acquired  under  the  patent. 
John  H.  Ismay,  A-29930  (June  30,  1964) 

A  class  two  color  of  title  application  is 
properly  rejected  when  a  sale  for  taxes  to  a 
governmental  agency  has  interrupted  the 
period  of  good  faith  adverse  possession 
under  claim  or  color  of  title  at  some  time 
subsequent  to  Jan.  1, 1901. 
W.  D.  Reams,  A-30113  (Sept.  23, 1964) 

A  color  of  title  application  is  properly  re- 
jected where  the  deeds  under  which  the 
tract  applied  for  has  been  claimed  have  a 
description  from  which  it  is  impossible 
to  define  and  limit  the  tract  applied  for 
with  any  certainty,  and  also  where  it  ap- 
pears that  the  appellant  cannot  establish 
a  holding  of  the  tract  in  good  faith  for  20 
years  since  she  held  it  for  less  than  that 
period  and  her  immediate  predecessor-in- 
interest  was  aware  of  the  superior  title  in 
the  United  States  when  he  conveyed  to  her 
since  he  had  previously  filed  a  color  of  title 
application  for  the  tract  which  had  been 
rejected,  and,  therefore,  his  holding  could 
not  be  tacked  on  to  hers  to  establish  the 
requisite  period. 

Nora  Beatrice  Kelley  Eowerton,  A-30109 
(Nov.  17,  1964)  71  I.D.  429 
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III.  APPRAISED  VALUE 

The  value  of  the  mineral  resources  in  the 
so-called  (Mass  II  type  of  color  of  title  ap- 
plications made  pursuant  to  the  act  of  July 
28,  1053  (67  Stat.  227,  228;  43  U.S.C.  sec. 
1008(b)  (Supp.  Ill,  1050)),  must  be  ap- 
praised  and  the  value  will  be  reflected  in 
the  purchase  price  paid  for  the  land.  Ap- 
praisals of  mineral  resources  under  the  act 
of  July  28,  1953,  supra,  are  determined  by 
the  provisions  of  section  2  of  the  act  of  Dec. 
22,  1928  (45  Stat.  1070;  43  U.S.C.  sec. 
1068(a)    (1952)). 

Appraisals  of  Mineral  Values  and  Mineral 
Reservations  Under  the  Act  of  December 
22, 1928  (45  Stat.  1069),  as  Amended  by  the 
Act  of  July  28,  1953  (61  Stat.  227,  228;  Jf3 
U.S.C.  sees.  1068  et  seq.,  M-36385  (Nov.  26, 
1956) 

In  the  absence  of  an  application  to  pur- 
chase public  land  under  the  Color  of  Title 
Act,  this  Department  has  no  authority  to 
appraise  land  for  disposition  under  that 
act. 

Estate  of  Herman  C.  Erling  et  al.,  A-29941 
(Aug.  5, 1964) 

IV.  CULTIVATION 

An  application  for  the  purchase  of  land 
under  the  Color  of  Title  Act  must  be  re- 
jected where  the  claim  or  color  of  title  was 
initiated  after  Jan.  1,  1901,  on  land  which 
was  then  withdrawn  and  where  no  valuable 
improvements  have  been  placed  on  the  land 
and  no  part  of  the  land  has  been  cultivated. 
Lewis  J.  H.  Bockholt,  Jeanette  B.  Fischer, 
A-27906  (May  4, 1959) 

V.  GOOD  FAITH 

An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  is  properly 
rejected  where  the  applicant  shows  as  his 
claim  of  title  only  the  settlement  or  occu- 
pation of  the  land  by  his  grantors  and  him- 
self for  more  than  20  years,  but  fails  to 
show  that  such  occupation  was  founded  on 
any  reasonable  basis  for  believing  that  the 
land  was  held  in  good  faith  under  a  valid 
claim. 

One  cannot  be  said  to  be  holding  land 
in  good  faith  under  claim  or  color  of  title 
after  he  asks  the  Bureau  of  Land  Manage- 
ment how  he  can  secure  a  patent  to  the 
land. 
Marion  M.  Pontius,  A-27473  (Nov.  7, 1957) 


Any  period  of  time  during  which  an; 
occupant  or  claimant  of  public  lands  knows 
or  should  know  that  title  to  the  land  is  in 
the  United  States  must  be  disregarded  in 
determining  whether  the  land  has  been 
held  for  20  years  in  good  faith  adverse  pos- 
session under  claim  or  color  of  title  within 
the  meaning  of  the  Color  of  Title  Act,  and 
an  application  to  purchase  land  under  this 
act  must  be  rejected  where  the  land  ap- 
plied for  has  not  been  held  under  claim  or 
color  of  title  for  20  years. 
Edward  T.  Harris,  Sr.,  A-27785  (Jan.  19, 
1959) 

An  occupant  of  public  land  who  knows 
that  title  to  the  land  is  in  the  United  States 
at  the  time  he  purchases  the  land  cannot 
be  regarded  as  holding  the  land  in  good 
faith  under  claim  or  color  of  title,  within 
the  meaning  of  the  Color  of  Title  Act. 

One  cannot  be  said  to  be  holding  land  in 
good  faith  under  claim  or  color  of  title 
after  he  has  filed  a  homestead  entry  appli- 
cation on  the  land  or  located  mining  claims 
on  the  land. 

Purvis  C.  Vickers  et  al.,  A-28255  (Mar.  29, 
1960)  67  I.D.  110 

An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  is  properly 
rejected  where  the  applicant  fails  to  show 
that  the  settlement  or  occupation  of  the 
land  by  his  grantors  was  founded  on  any 
reasonable  basis  for  believing  that  the  land 
was  included  in  a  conveyance  of  other 
designated  land  to  them. 
Hugh  Manning,  A-28383  (Aug.  18,  1960) 

A  color  of  title  claim  cannot  be  based 
upon  use  and  improvement  with  complete 
knowledge  of  the  absence  of  any  rights  in 
the  land. 

Paul  L.   Van  Cleve,  Jr.,   The  Van  Cleve 
Company,  A-28442  (Jan.  12, 1961) 

An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  is  properly 
rejected  when  it  is  shown  that  the  settle- 
ment or  occupation  of  the  land,  attended  by 
improvement  and  cultivation,  by  the  appli- 
cant's remote  grantor  for  more  than  20 
years  was  with  knowledge  that  the  land 
was  owned  by  the  United  States,  and  there 
is  otherwise  lacking  the  required  20  years 
of  good  faith  adverse  possession  under 
claim  or  color  of  title. 
Walter  G.  Kreuter,  A-29065  (Oct.  22, 1962) 
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ill  A  class  two  color  of  title  application  is 
I  properly  rejected  where  it  appears,  with- 
i  out  refutation,  that  at  some  time  subse- 
i  quent  to  Jan.  1,  1901,  the  applicant's  prede- 
i  cessors  recognized  that  the  land  belonged 
■  to  the  United  States;  thus  there  has  not 
i  been  a  claim  of  title  to  the  land  in  good 
!    faith  subsequent  to  Jan.  1, 1901,  as  required 

by  the  Color  of  Title  Act. 

David  L.  Williams,  A-29S58  (Feb.  12, 1963) 

An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  is  properly 
rejected  where  the  applicant  shows  only 
that  his  grantor  went  on  the  land  and  occu- 
pied it  without  any  apparent  right  and  the 
applicant  occupied  the  land  under  a  con- 
veyance from  his  grantor  for  much  less 
than  the  20  years  required  by  the  Color  of 
Title  Act. 

Where  a  color  of  title  application  is  filed 
for  an  island  in  a  river  and  the  only  color 
of  title  or  claim  of  title  relied  upon  by  the 
applicant  must  be  founded  upon  a  patent 
and  subsequent  conveyances  issued  for 
abutting  lots  on  the  river  bank  and  upon  an 
interpretation  of  State  law  that  such  a 
i  conveyance  of  riparian  land  carries  title 
to  the  island,  the  application  must  be  re- 
jected where  it  appears  that  the  interpre- 
tation of  State  law  was  changed  before  the 
running  of  the  20-year  period  required  for 
a  holding  in  good  faith  under  the  Color  of 
Title  Act. 

Myrtle  A.  Freer  et  al.,  A-29221   (Apr.  2, 
1963)  70  I.D.  145 

Where  a  color  of  title  applicant  States  in 
his  application  that  he  knew  he  did  not 
j  have  clear  title  to  the  land  as  of  a  date 
preceding  his  acquisition  of  the  land  and 
he  does  not  furnish  a  satisfactory  chain  of 
title  showing  conveyances  of  the  land  to 
him  and  his  grantor,  his  color  of  title  appli- 
cation is  properly  rejected. 

Although  land  may  be  held  in  good  faith 
under  color  of  title  by  others  for  more 
than  20  years,  this  fact  does  not  entitle  an 
applicant  to  patent  under  the  Color  of  Title 
Act  if  he  did  not  acquire  his  color  of  title 
in  good  faith  without  knowledge  of  the 
defect  in  the  title. 

Clement    Vincent    Tillion,    Jr.,    A-29277 
(Apr.  12,  1963) 

One  holding  land  under  a  conveyance 
which  he  believes  granted  him  land  ex- 


tending to  the  west  shoreline  of  the  lake 

cannot  be  heard  to  say  that  he  held  in  good 

faith  under  the  conveyance  land  which  is 

actually  on  the  opposite  or  eastern  shore 

of  the  lake. 

William    F.    Trachte,    A-29260    (June    7, 

1963) 

A  class  2  color  of  title  claim  is  properly 
rejected  where  the  claim  is  based  upon  an 
asserted  homestead  entry  made  on  Dec.  3, 
1892,  which  entry  was  subsequently  can- 
celed, and  a  conveyance  thereafter  by  the 
entryman  in  1915  to  a  predecessor  in  title 
of  the  claimant. 
Norman  A.  Desilet,  A-29500  (July  31, 1963) 

A  class  2  claim  of  title  is  properly  re- 
jected in  the  absence  of  any  showing  that 
the  claim  originated  from  some  source 
other  than  a  claim  against  the  United 
States  under  a  canceled  or  subsisting  home- 
stead entry  prior  to  Jan.  1,  1901. 
Tensaw  Land  and  Timber  Co.,  Inc.,  A-29784 
(Nov.  18, 1963) 

An  application  to  purchase  public  land 
under  the  Color  of  Title  Act  is  properly 
rejected  where  the  applicant  shows  that  he 
has  held  the  land  for  less  than  20  years 
under  a  conveyance  from  grantors  who 
occupied  the  land  for  a  period  which,  if 
added  to  his  alleged  possession,  would  total 
more  than  20  years,  but  fails  to  show  that 
the  grantors  had  any  reason  to  believe 
that  they  had  title  to  the  land  other  than 
merely  by  their  alleged  adverse  possession, 
since  mere  possession  of  public  land  alone 
cannot  be  considered  as  constituting  a 
holding  of  land  under  a  claim  or  color  of 
title  in  good  faith  as  contemplated  and 
required  by  the  Color  of  Title  Act. 
Thomas  Ormachea,  A-30092  (May  8,  1964) 

A  color  of  title  application  is  properly 
rejected  where  the  deeds  under  which  the 
tract  applied  for  has  been  claimed  have  a 
description  from  which  it  is  impossible  to 
define  and  limit  the  tract  applied  for  with 
any  certainty,  and  also  where  it  appears 
that  the  appellant  cannot  establish  a  hold- 
ing of  the  tract  in  good  faith  for  20  years 
since  she  held  it  for  less  than  that  period 
and  her  immediate  predecessor-in-interest 
was  aware  of  the  superior  title  in  the 
United  States  when  he  conveyed  to  her 
since  he  had  previously  filed  a  color  of  title 
application  for  the  tract  which  had  been 
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rejected,  and,  therefore,  his  holding  could 
not  be  tacked  on  to  hers  to  establish  the 
requisite  period. 

Nora  Beatrice  Kelley  Howerton,  A-30109 

(Nov.  17,  1964)  71  I.D.  429 

VI.  IMPROVEMENTS 

It  is  questionable  whether  such  work  as 
clearing  brush  and  cutting  trails  on  land, 
which  has  only  a  short-lived  effect,  con- 
stitutes the  placing  of  "valuable  improve- 
ments" on  land  within  the  meaning  of  the 
Color  of  Title  Act. 

An  application  for  patent  under  the  Color 
of  Title  Act  will  be  denied  where  the  appli- 
cant fails  to  show  to  the  satisfaction  of 
the  Secretary  of  the  Interior  that  valuable 
improvements  have  been  placed  on  the  land 
applied  for  as  required  by  the  act. 
Homer  Wheeler  Mannix  et  al.,  A-26964 
(Supp.)  (Aug.  13,  1956)  63  I.D.  249 

The  fact  that  land  held  under  color  or 
claim  of  title  may  have  been  improved  is 
not  sufficient  to  meet  the  requirement  of 
the  Color  of  Title  Act  that  valuable  im- 
provements shall  have  been  placed  on  the 
land  where  it  is  shown  that  the  improve- 
ments were  destroyed  prior  to  the  time  the 
applicant  acquired  his  claim  of  title  and 
where  it  is  shown  that  the  improvements 
were  not  on  the  land  when  the  application 
to  purchase  was  filed. 

Improvements  placed  on  land  held  under 
color  or  claim  of  title  after  the  discovery 
by  the  claimant  that  his  title  to  the  land  is 
defective  do  not  satisfy  the  requirement  of 
the  Color  of  Title  Act  that  the  land  shall 
have  been  improved. 

The  mere  surveying  and  platting  of  land 
is  not  the  placing  of  improvements  thereon 
within  the  meaning  of  the  Color  of  Title 
Act. 

Arthur  Baker  et  al,  Skrmetti  Realty  Co., 
A-27416,  A-27417  (Apr.  1,  1957) 

64  I.D.  87 

Where  a  claimant  otherwise  meets  the 
requirements  of  the  Color  of  Title  Act  the 
fact  that  he  did  not  place  an  improvement 
on  the  land  is  immaterial  so  long  as  the 
improvement  was  made  prior  to  the  date  of 
his  application  and  is  in  existence  at  the 
time  thereof. 

Kurt  J.  Reif,  United  States  Forest  Service, 
A-27625  (Mar.  10, 1958) 


An  application  for  the  purchase  of  Ian 
under  the  Color  of  Title  Act  must  be  n 
jected  where  the  claim  or  color  of  tit] 
was  initiated  after  Jan.  1,  1901,  on  Ian 
which  was  then  withdrawn  and  where  n 
valuable  improvements  have  been  placed  o 
the  land  and  no  part  of  the  land  has  bee 
cultivated. 

Lewis  J.  H.  Bockholt,  Jeanette  B.  Fischei 
A-27906  (May  4, 1959) 

An  application  to  purchase  public  Ian 
under  the  Color  of  Title  Act  by  applican 
otherwise  qualified  must  be  accepted  as  t 
land  upon  which  valuable  improvement 
made  by  her  predecessor-in-title  remain  i 
existence  when  the  application  is  filed. 
Lillian  Zellmer  Sharlein,  County  of  Lar\ 
glade,  Wisconsin,  A-28198  (Apr.  19,  1960 1 

CONFIDENTIAL  INFORMATION 
(See  also  Public  Records) 

The  statements  filed  semi-annually  pur 
suant  to  the  act  of  Aug.  2,  1954  (68  Stat 
648;  30  U.S.C.  sec.  184  (Supp.  III.  1056)) 
amending  section  27  of  the  Mineral  Leasing 
Act  of  1920,  by  optionees  of  oil  and  gai 
leases  or  applications  are  not  confidentia 
information  but  are  open  for  inspection  bj 
the  general  public  as  a  matter  of  policj 
because  no  legal  objection  barring  then 
inspection  by  persons  other  than  parties 
thereto  is  evidenced  by  the  act  or  prioi 
policy  of  the  Department.  Orderly  inspec- 
tion procedure  of  the  statements  filed  semi-! 
annually  pursuant  to  the  act  of  Aug.  2. 1954 
(68  Stat.  648 ;  30  U.S.C.  sec.  184  (Supp.  Ill] 
1956)),  can  be  maintained  under  current 
regulations. 

Whether  or  not  the  Statements  Filed  Semi- 
Annually  Pursuant  to  the  Act  of  August. 
2,  1954  (68  Stat.  648;  30  U.S.C.  sec.  184) 
(Supp.  Ill,  1956),  by  Optionees  of  Oil  and, 
Gas  Leaves  or  Applications  may  be  In- 
spected, M-36386  (Nov.  13, 1956) 

A  person  who  is  refused  permission  to* 
examine  a  report  used  against  him  by  the 
manager  of  a  land  office  and  who  does  not 
carry  his  request  to  the  Director  of  the 
Bureau  of  Land  Management  is  not  en- 
titled to  a  determination  by  the  Secretary 
of  the  Interior  of  the  propriety  of  the  re- 
fusal ;  however,  the  decision  on  appeal  can- 
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iot  be  based  upon  matter  not  made  avail- 
able for  the  appellant's  inspection. 
Marian  M.  Nicoll,  John  W.  Nicoll,  A-28243 
KSept.13,1960) 

The  denial  of  a  request  by  a  contestee 
in  a  mining  contest  to  inspect  and  copy  any 
1  nvestigative  report,  appurtenant  maps 
ind  photographs  relating  to  its  mining 
claims  which  may  be  contained  in  the  files 
ind  used  by  the  Bureau  of  Land  Manage- 
ment as  the  basis  for  a  determination  to 
contest  the  mining  claim  may  be  a  proper 
exercise  of  executive  privilege,  but  where 
j;here  has  been  a  lapse  of  ten  years  since 
the  contest  was  first  brought,  the  claim  has 
Qeen  mined  and  sold  several  times,  and  the 
mineral  report  and  related  documents  are 
|  mainly  technical  and  factual,  the  contestee 
will  be  allowed  to  examine  the  technical 
and  factual  portions  of  them. 
United  States  v.  Julius  S.  Foster  Minerals 
Engineering  Company,  Climax  Uranium 
'Company,  A-2S252  (Jan.  25,  1961) 

CONSTITUTIONAL  LAW 

It  is  not  a  deprivation  of  "due  process" 
for  an  officer  other  than  the  one  who  hears 
the  evidence  in  a  mining  contest  to  decide 
the  case. 

United  States  v.  Alonzo  A.  Adams  et  al., 
A-27364  (June  3,  1957)  64  I.D.  221 

It  is  the  prerogative  of  the  Senate  of  the 
United  States  to  designate  Senators-elect 
of  newly  admitted  States  to  serve  for  2 
years.  4  years,  or  6  years,  in  their  initial 
term  of  office.  It  is  the  practice  of  the 
Senate  upon  the  seating  of  Senators  from 
a  newly  admitted  State  to  assign  each  of 
the  two  Senators-elect  to  a  separate  class 
in  regard  to  tenure  of  office  by  the  drawing 
of  lots. 

Classification  of  the  First  Senators  From 
the  State  of  Alaska  in  Regard  to  Their  Ini- 
tial Term  of  Office,  M-36522  (July  30, 1958) 

The  furnishing  of  textbooks  purchased 
with  appropriated  funds  to  students  at- 
tending sectarian  schools  is  not  public  sup- 
port of  religion  within  the  prohibition  of 
the  First  and  Fourteenth  Amendments  to 
the  Constitution  of  the  United  States. 
Validity  of  Act  of  the  Legislature  of  Guam 
Furnishing  Textbooks  Free  of  Charge  to 
Students  in  Public  and  Private  Elementary 


and  Secondary  Schools  in  Guam,  M-36533 
(Oct.  3,  1958) 

Pursuant  to  Article  IV,  Section  3,  Clause 
2  of  the  Federal  Constitution  the  Congress 
may  legislate  for  the  reasonable  protection 
and  use  of  lands  held  by  the  United  States 
in  a  proprietary  status,  including  the  im- 
position of  criminal  sanctions.  The  Act  of 
Aug.  25,  1916,  as  amended  (39  Stat.  535; 
16  U.S.C.,  sec.  3)  authorizes  the  Secretary 
of  the  Interior  to  promulgate  rules  and 
regulations  reasonably  related  to  the  pro- 
tection and  use  of  such  lands  "under  the 
jurisdiction  of  the  National  Park  Service." 
Regulation  of  National  Recreation  Areas, 
36  CFR,  Part  2,  M-36614  (Aug.  24,  1961) 

68  I.D.  273 

The  rights  acquired  by  the  United  States 
in  the  public  domain  are  determined  by 
the  common  law.  Under  the  common  law, 
as  interpreted  and  applied  by  the  Supreme 
Court,  the  United  States,  wherever  it  is  a 
littoral  or  riparian  proprietor  of  public 
domain,  has  a  vested  right  to  future  accre- 
tions and  relictions.  Because  of  the  nature 
of  the  Federal  system,  and  by  virtue  of  an 
express  provision  of  the  Constitution,  no 
State  can,  by  legislation  or  otherwise,  de- 
prive the  United  States  of  its  right  to 
relictions  or  accretions. 
State  of  Utah,  A-29043  (Feb.  18,  1963) 

70  I.D.  27 

Under  the  Constitution  the  United  States 
may  acquire  land  for  many  purposes,  in- 
cluding wildlife  refuges;  may  make  all 
needful  rules  and  regulations  respecting 
this  land;  and  may  delegate  such  powers 
to  the  Secretary  of  the  Interior.  These 
rules  and  regulations  are  superior  to  those 
of  the  State  where  there  is  a  conflict. 
Authority  of  the  Secretary  of  the  Interior 
to  Manage  and  Control  Resident  Species  of 
Wildlife  Which  Inhabit  Federally  Owned 
Real  Property  Within  the  National  Wild- 
life Refuge  System,  M-36672  (Dec.  1, 1964) 

71  I.D.  469 

CONTESTS  AND  PROTESTS 
(See  also  Rules  of  Practice) 

Under  the  regulations  of  the  Department 
a  contest  can  be  initiated  against  a  home- 
stead entry  on  grounds  other  than  abandon- 
ment although  the  entryman  has  gone  into 
military  service. 
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If  a  homestead  entryman  goes  into  mili- 
tary service  after  a  contest  is  initiated 
against  his  entry,  the  contest  will  not  be 
dismissed  but  the  proceedings  will  be  sus- 
pended during  his  period  of  military 
service. 

David  H.  Evans  et  al.,  A-27353  (Oct.  31, 
1956)  63  I.D.  352 

A  person  whose  only  relationship  to  a 
tract  of  public  land  is  that  he  may  be  a 
prospective  lessee  has  no  right  to  bring  a 
contest  proceeding  to  dispute  the  deter- 
mination made  by  the  Secretary  (or  his 
delegate)  to  lease  the  land  at  auction  and 
his  objections  to  the  auction  are  properly 
treated  as  a  protest. 
Lucille  Mines,  Inc.,  A-27558  (June  6, 1958) 

One  who  does  not  bid  at  a  lease  offering 
can,  as  a  protestant,  call  to  the  Depart- 
ment's attention  any  irregularities  in  the 
handling  of  the  offering. 
Calazona  Fertilizer  Company,  A-27710 
(Jan.  19,  1959)  66  I.D.  4 

A  protest  against  a  school  indemnity 
selection  can  be  raised  for  the  first  time  on 
an  appeal  to  the  Secretary  prior  to  final 
approval  and  certification  of  the  selection. 
Augusta  G.  Stanley  v.  State  of  California, 
A-27928  (June  15, 1959) 

A  protest  which  alleges  that  mining 
claims  have  been  located  upon  land  which 
has  been  surveyed  at  the  request  of  a  set- 
tler, does  not,  without  further  proceedings, 
amount  to  a  pending  protest  or  contest 
within  the  meaning  of  the  proviso  to  sec- 
tion 7  of  the  act  of  Mar.  3,  1891. 
Audrey  I.  Cutting,  George  Peter  Smith, 
A-28031  (Oct.  8,  1959)  66  I.D.  348 

Where  a  relinquishment  of  a  homestead 
entry  and  an  affidavit  of  contest  against 
the  same  entry  are  filed  simultaneously,  the 
latter  must  be  dismissed  because  the  re- 
linquishment takes  effect  immediately,  ex- 
tinguishes the  entry,  and  leaves  the  con- 
test nothing  upon  which  to  act. 

Where  a  relinquishment  of  an  entry  is 
filed  after  an  affidavit  of  contest  has  been 
filed  against  the  same  entry  but  before  the 
entryman  has  been  given  actual  or  con- 
structive notice  of  the  contest,  it  is  to  be 
conclusively  presumed  that  the  relinquish- 
ment was  caused  by  the  contest  unless  it 
can  be  shown  that  the  affidavit  of  contest 


was  not  good  and  sufficient,  that  the  co 
test  charge  was  not  true,  that  the  co 
testant  was  not  a  qualified  applicant,  < 
that  the  land  is  not  subject  to  the  co 
testant's  application. 
Frederick  J.  Zillig  v.  Vernon  M.  Milbur 
A-28334  (Apr.  13,  1960)  67  I.D.  19 

Where  the  30th  day  of  the  period  a 
lowed  for  filing  a  protest  against  a  no; 
competitive  phosphate  lease  applicatic 
falls  on  a  Saturday,  a  protest  filed  on  tl 
following    Monday    is    timely   filed. 

Where  the  notice  of  publication  of 
noncompetitive  phosphate  lease  applic; 
tion  states  that  the  purpose  of  the  noti( 
is  to  allow  an  opportunity  to  file  protesl 
against  the  application,  the  notice  is  nc 
to  be  construed  as  mandatory  and  to  bafj 
the  Department  from  considering  a  lat 
protest. 

Glenn  E.  Bryan,  Jr.,  A-28270    (June  1( 
1960) 

Where  a  complaint  in  a  Government  cor 
test  is  served  upon  one  who  has  been  reprt 
sented  as  being  the  attorney  for  the  cor 
testee,  the  contest  is  properly  decided  b: 
default  against  the  contestee  where  an  an 
swer  to  the  complaint  is  filed  more  than  31 
days  after  service  of  the  complaint  upoij 
the  attorney. 

United  States  v.  Carl  D.  Jensen,  A-2878! 
(Aug.  6,  1962) 

A  contest  brought  against  a  homesteac 
entry  which  alleges  only  facts  reflected  b5 
the  Bureau  records  to  constitute  a  charge 
relied  upon  to  invalidate  the  entry  is  prop- 
erly dismissed  as  to  such  charge. 
Margaret  L.  Gilbert  v.  Bob  H.  OUphant\ 
A-29163  (Apr.  11,  1963)  70  I.D.  12$ 

Where  final  proof  on  a  desert  land  entry 
is  rejected  within  two  years  after  issuance 
of  a  receipt  for  the  money  paid  with  th 
proof  and  new  proof  is  filed  and  is  rejected 
and  the  entry  canceled  in  part  within  two 
years  after  the  new  proof  is  filed  but  more 
than  two  years  after  the  receipt  was  is 
sued,  the  entryman  is  not  entitled  to  a 
patent  pursuant  to  section  7  of  the  act  of 
Mar.  3,  1891. 
Marvin  M.  McDole,  A-29376  (Supp.) 
(Nov.  29,  1963)  70  I.D.  506 

A    private    contest    brought    against   a 
desert  land  entry  which  alleges  facts  not 
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reflected  by  records  of  the  Bureau  of  Land 
Management  at  the  initiation  of  the  con- 
test which,  if  proved,  would  invalidate  the 
entry  may  be  upheld  notwithstanding  some 
of  the  facts  alleged  may  have  been  known 
to  some  Bureau  personnel  prior  to  the 
filing  of  the  complaint. 

A  contest  may  be  dismissed  if  not  prop- 
erly corroborated,  but  such  action  will  not 
prevent  the  consideration  of  a  second  con- 
test complaint,  properly  corroborated,  by 
the  same  party,  even  though  the  charges 
therein  are  the  same  as  those  contained  in 
the  first. 

F.  Don  Wadsworth  v.  Don  Fan-ell  Anhder, 
Sr.,  A-29684  (Dec.  31, 1963)         70  I.D.  537 

Where  the  charges,  if  proved,  in  a  con- 
test complaint  against  a  millsite  are  such 
as  would  require  that  a  millsite  be  de- 
clared invalid,  and  no  answer  to  the  con- 
test complaint  is  filed,  the  charges  are 
deemed  admitted  and  the  land  office  man- 
ager properly  determined  the  millsite  null 
and  void. 

United  States  of  America  v.  Grace  Martin 
Hutchins  et  al,  Contest  No.  0170969-C-24 
(Riverside)  (Dec.  4,  1964) 

CONTRACTS 
(See  also  Labor,  Delegation  of  Authority, 
Rules  of  Practice) 
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I.  GENERALLY 

Minor  mistake  of  Western  Union  in  tele- 
gram accepting  bidder's  offer  is  not  fatal 
where  intent  to  accept  offer  is  otherwise 
clear. 

Plymouth  Oil  Company,  IA-453  (July  15, 
1955)  62  I.D.  262 

In  case  of  a  dispute  as  to  allowances 
due  the  contractor  under  a  change  order, 
where  the  contracting  officer  requests  the 
contractor  to  either  accept  the  change  or- 
der or  take  an  appeal  from  his  decision, 
which  he  has  declared  to  be  final,  such 
conduct  does  not  amount  to  duress.  The 
contractor  had  been  merely  asked  to  choose 
between  two  perfectly  legal  alternatives. 
Appeal  of  Sam  Bergesen,  IBCA-11 
(Aug.  1,  1955)  62  I.D.  295 

Where  under  the  terms  of  a  Materials 
Act  contract  for  the  sale  of  timber  an  ap- 
plication for  extension  of  time  for  sever- 
ance and  removal  of  timber  must  be  filed 
not  less  than  90  days  before  the  expira- 
tion of  the  contract,  an  application  for 
extension  filed  20  days  after  the  expiration 
date  of  the  contract  is  properly  rejected. 
Clyde  Williams,  A-27388    (Oct.  31.  1956) 

A  contractor  who  was  entirely  coopera- 
tive, and  who  would  have  provided  addi- 
tional works  to  protect  its  operations  in 
rehabilitating  an  existing  irrigation  sys- 
tem, if  such  works  had  been  clearly  de- 
manded or  even  suggested  by  project 
personnel,  cannot  be  held  to  have  been 
negligent  in  the  conduct  of  its  operations 
when  a  storm  occurred  that  proved  to  be 
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of  such  magnitude  that  its  consequences 
could  hardly  be  said  to  have  been  fore- 
seeable either  by  the  contractor  or  by 
project  personnel.  The  burden  of  proving 
that  the  contractor  was  negligent  rests 
on  the  Government  in  such  circumstances, 
and  this  burden  cannot  be  sustained  sim- 
ply by  showing  failure  on  the  part  of  the 
contractor  to  coordinate  effectively  the 
work  of  its  subcontractors,  so  that  they 
would  perform  the  subcontracts  on  time, 
if  the  prime  contractor  did  not  breach  its 
obligation  of  timely  performance  towards 
the  Government,  nor  by  showing  that  the 
prime  contractor  performed  other  acts  in 
the  course  of  construction  which  may  not 
have  been  causative  factors  in  magnifying 
the  damage  caused  by  the  storm.  How- 
ever, the  contractor  was  guilty  of  negli- 
gence when,  having  completed  a  wasteway 
structure,  he  failed  to  place  the  backfill 
above  the  structure  for  a  period  of  approxi- 
mately 6  months  prior  to  the  storm,  since 
such  neglect  would  expose  the  structure 
to  damage  even  in  an  ordinary  rainy 
season. 

Appeal  of  Barnard-Curtiss  Company, 
IBCA-82  (Aug.  9,  1957)  64  I.D.  312 

Where  an  error  has  been  made  in  esti- 
mates under  specifications  containing  an 
approximate  quantities  provision,  the 
Board  cannot  afford  relief  by  reforming 
the  contract  on  the  ground  of  mutual 
mistake. 

Appeal  of  the  Diamond  Engineering 
Company,  IBCA-93  (Dec.  20,  1957) 

Invitations  for  bids,  bids  and  contractual 
documents  are  public  records  to  the  extent 
that  they  do  not  involve  "trade  secret"  and 
"know  how"  data.  Public  records  are 
available  for  inspection  in  accordance  with 
the  procedure  set  forth  in  43  CFR  2.1. 
Restrictions  on  the  public's  right  to  know 
how  the  Department's  public  business  is 
conducted  should  be  held  to  a  minimum. 
Protest  of  Thomas  Works,  Delta-Star 
Electric  Division,  H.  K.  Porter  Company — 
Invitation  No.  8521 — Bonneville  Power 
Administration,  M-36487    (Dec.  24,  1957) 

64  I.D.  463 

A  decision  declaring  a  high  bid  at  a 
phosphate  lease  sale  and  stating  that  a 
lease  will  be  offered  to  the  high  bidder  but 


not  until  the  lands  are  surveyed  does  not 
constitute  an  acceptance  of  the  bid. 

Where  a  phosphate  lease  sale  is  held 
with  a  minimum  expenditure  requirement 
as  a  condition  of  the  sale  and  a  bid  is 
offered  on  that  basis  and  the  managei 
purports  to  accept  the  bid  free  from  the 
minimum  expenditure  requirement,  the 
purported  acceptance  is  not  an  acceptance 
but  a  counter  offer  which  does  not  resull 
in  a  contract. 

Calazona    Fertilizer    Company,    A-2771C 
(Jan.  19, 1959)  66  I.D.  4 

In  view  of  the  need  for  uniformity  ir 
matters  involving  the  construction  and  ap 
plication  of  Government  contracts,  such 
matters  are  under  the  exclusive  control 
of  Federal  law  as  fashioned  by  Congress 
and  the  Federal  courts. 
Appeal  of  Bushman  Construction  Company, 
IBCA-193  (Apr.  23,  1959)  66  I.D.  156 

Even  in  absence  of  a  termination  provi- 
sion in  the  contract,  the  contracting  officer 
may  terminate  a  contract  for  the  conven- 
ience of  the  Government.  Whether  or  not 
the  public  interest  requires  a  termination 
for  the  convenience  of  the  Government  is 
a  matter  for  administrative  determination. 
Appeal  of  Foster  Wheeler  Corporation, 
IBCA-61  (Jan.  26,  1960)  67  I.D.  22 

Contracts  and  free  use  permits  issued 
pursuant  to  the  Materials  Act  of  July  31, 
1947,  as  amended  (30  U.S.C.  sees.  601-604), 
create  a  property  right  in  the  United  States 
which  cannot  be  disposed  of  without  legis- 
lative authority.  The  United  States  would 
therefore  retain  all  rights  in  and  full  con- 
trol over  existing  contracts  and  permits,  in 
accordance  with  their  terms  and  condi- 
tions, after  the  lands  subject  to  such  con- 
tracts or  permits  were  selected  by  or 
patented  to  the  State  of  Alaska  and, 
accordingly,  distribution  of  moneys  re- 
ceived from  contracts,  affected  by  selection 
or  patent,  should  continue  to  be  made  pur- 
suant to  the  terms  and  provisions  of  the 
Materials  Act  as  set  forth  in  30  U.S.C.  sec. 
603. 

Alaska  State  Selections  of  Lands  Suoject 
to  Existing  Contracts  or  Permits  Issued 
Pursuant  to  the  Materials  Act  of  July  SI, 
1947,  as  amended  (SO  U.S.C.  sees.  601-604), 
M-36582  (July  22, 1960) 
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Interest  cannot  be  recovered  against  the 

United    States   upon   unpaid    accounts   or 

I    claims  in  the  absence  of  an  express  pro- 

i    vision  to  the  contrary  in  a  relevant  statute 

is  lor  contract. 

I  Appeal  of  Refer  Construction  Company, 
I   1BCA-267  (May  19,  1961)  68  I.D.  140 

l!  '  The  disclaimer  clause  in  sales  by  the 
5  '■  United  States  on  an  "as  is"  and  "where  is" 
'basis  requires  the  application  of  the  strict 
rule  of  caveat  emptor.  The  "as  is"  condi- 
"  tion  applies  equally  to  the  condition  of  the 
;  commodity  involved  at  the  inspection  and 
I   to  the  sale  of  it. 

}  [Appeal  of  Duncan  Miller,  IBCA-305 
I    (Apr.  18,  1962)  69  I.D.  25 

1  '  Where  a  timber  sales  contract  places 
1  upon  the  purchaser  the  responsibility  of 
establishing  the  boundaries  between  the 
J  !  Federal  lands  in  the  contract  and  other 
*  'lands,  the  purchaser  is  not  entitled  to  any 
I  i refund  or  abatement  of  the  purchase  price 
j  where  his  failure  to  establish  such  bound- 
i  jaries  caused  it  to  trespass  on  State  land 
i!  Hind  to  incur  liability  for  damages  for  such 
i  :  trespass. 

i:  ,  Where  a  timber  sales  contract  requires 
i  the  purchaser  to  construct  a  road,  it  is  not 
i  .entitled  to  an  adjustment  of  the  contract 

I  price  for  a  proportionate  part  of  the  road 
; costs  because  the  acreage  of  timber  sold  is 

"    Less    than    that    designated    on    a    map 

attached  to  the  contract. 

Diatnond     Lumoer      Company,     A-29970 
8  '(June  22,  1964) 

I* 

li  |  The  general  rules  of  law  stated  in  the 
J  Uniform  Sales  Act  and  in  the  sales  provi- 
li  ;sions  of  the  Uniform  Commercial  Code 
j.  |'orm  part  of  the  general  Federal  com- 
,  non  law  applicable  to  Government  con- 
B  , tracts,  if  not  made  inappropriate  by  such 
,  controlling  factors   as   Federal   statutory 

'taw.    One   such   rule  is   the  principle  of 

t  ■ 
cumulation  of  warranties. 

II  Appeal  of  Federal  Pacific  Electric  Com- 
ff  nany,  IBCA-334  (Oct.  23,  1964)  71  I.D.  384 
k  i 

II.  ACTS  OF  GOVERNMENT 

A  contractor  engaged  in  rehabilitating 
in  existing  irrigation  system  should  ex- 
pect that  some  maintenance  work  and  even 
minor  construction  work  will  be  performed 
luring  the  construction  period  of  the  con- 
tact, and  the  fact  that  such  work  was 

218-107—69—7 


performed  does  not  excuse  the  contractor 
from  repairing  damage  caused  by  flood 
waters  resulting  from  an  unusually  heavy 
rainstorm.  This  is  especially  so  when  the 
contractor  has  failed  to  show  that  there 
was  a  casual  connection  between  such 
work  and  the  damage  to  the  contractor's 
work. 

Appeal  of  Barnard-Curtiss  Company, 
IBCA-82  (Aug.  9,1957)  64  I.D.  312 

Delay  by  the  Congress  in  enacting  an- 
nual appropriation  legislation  is  not  a  fore- 
seeable cause  of  delay,  and  a  lapse  of  time 
between  the  date  of  approval  of  an  annual 
appropriation  act  and  the  date  when  a 
bureau  makes  an  allocation  of  funds  for 
work  on  a  construction  project  may  con- 
stitute a  basis  for  an  extension  of  time. 
Appeal  of  Minnis  &  Shilling,  CA-225 
(Supp.)   (Aug.  30,  1957) 

A  claim  of  a  clearing  contractor  for  ad- 
ditional compensation  because  of  a  short- 
age of  marketable  materials,  which  it  had 
a  right  to  dispose  of  under  the  terms  of 
the  contract,  may  be  allowed  under  the 
"changes"  article  of  the  standard  form  of 
Government  construction  contract  when 
the  shortage  was  due  to  conduct  of  the 
Government  that  reduced  the  quantum  of 
the  clearing  work  to  be  done  by  the  con- 
tractor. The  contractor,  however,  would 
not  be  entitled  to  additional  compensation 
if  such  missing  materials  were  not  within 
the  scope  of  the  clearing  work  to  be  done 
under  the  contract,  or  were  removed  with- 
out the  sanction  of  the  Government  after 
the  passing  of  title  to  the  contractor. 
Appeal  of  Ideker  Construction  Company, 
IBCA-124  (Oct.  3,  1957)  64  I.D.  388 

The  presence  in  a  contract  of  speci- 
fications that  necessitate  reference  to  the 
catalogs  of  various  dealers  in  order  to 
identify  the  types,  styles  and  sizes  of  re- 
quired articles  constitutes  an  excusable 
cause  of  delay  if  the  specifications  are  am- 
biguous, by  reason  of  such  circumstances 
as  the  use  by  a  named  dealer  of  the  same 
number  to  designate  different  articles  in 
different  catalogs,  but  not  if  the  specifi- 
cations are  unambiguous. 

The  issuance  by  authorized  Govern- 
ment personnel  of  instructions  or  requests 
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that  progress  of  the  contract  work  be  held 
up  while  consideration  is  being  given  to  the 
advisability  of  making  changes  in  the 
specifications  constitutes  an  excusable 
cause  of  delay. 

Delays  in  the  completion  of  a  build- 
ing caused  by  the  issuance  of  Government 
purchase  orders  that  necessitate  defer- 
ment of  completion  of  the  building  until 
the  articles  specified  in  the  orders  can  be 
procured  and  installed  are  excusable. 
Appeal  of  Chas.  I.  Cunningham  Co., 
IBCA-60  (Dec.  6,  1957)  64  I.  D.  449 

A  provision  imposing  liquidated  dam- 
ages for  delay  in  shipment,  contained  in  a 
contract  for  the  delivery  of  pumping 
equipment  to  be  used  for  irrigation  pur- 
poses, is  not  rendered  unenforceable  as  a 
penalty  merely  because  the  Government 
after  the  making  of  the  contract  defers  the 
construction  of  the  pumping  station  in 
which  the  equipment  is  to  be  installed,  or 
merely  because  the  Government  informs 
the  contractor  of  this  deferment  prior  to 
the  shipment  date  specified  in  the  contract, 
or  merely  because  favorable  rainfall  con- 
ditions avert  the  crop  losses  contemplated 
when  the  contract  was  made,  so  that  no 
harm  results  from  the  delay  in  shipment. 
Appeal  of  Fairbanks,  Morse  &  Co., 
IBCA-146  (Aug.  11,  1958)         65  I.D.  321 

A  contractor  is  not  entitled  to  an  exten- 
sion of  time  for  performance  on  the  ground 
that  the  Government  required  the  installa- 
tion of  a  different  type  of  pump  than  that 
designated  in  the  specifications  when 
there  is  no  showing  that  either  type  of 
pump,  the  delivery  of  which  would  have 
required  from  60  to  90  days,  would  have 
arrived  on  the  job  at  the  time  of  its  con- 
templated installation. 
Appeal  of  Black  Hills  Ditching  Co.,  Inc., 
IBCA-145  (Aug.  15,  1958)         65  I.  D.  342 

A  claim  of  a  contractor  for  additional 
compensation  that  is  based  solely  upon 
alleged  unreasonable  or  otherwise  im- 
proper conduct  of  the  Government  in  fur- 
nishing materials  to  be  installed  by  a  con- 
tractor, which  results  in  increasing  the 
cost  of  performance  of  a  contract,  is  a 
claim  for  unliquidated  damages  for  breach 
of  contract  that  is  not  within  the  authority 


of  administrative  officers  of  the  Govern- 
ment to  consider  or  allow. 
Appeal  of  Earl  W.  Hagerman,  d/b/a  Hag- 
erman  Construction,  IBCA-183    (Jan.  21, 
1959) 

When  the  Government  was  required  to 
inspect  and  accept  the  work  of  a  contrac- 
tor which  was  required  to  prepare  and  fur- 
nish aerial  photographs  and  topographic 
maps,  and  the  contractor  contended  that 
the  inspection  was  unreasonably  delayed 
by  the  Government,  it  had  to  establish 
not  only  that  such  delay  was  unreason- 
able in  the  circumstances  of  the  case— 
which  cannot  be  established  merely  by 
allegations  in  a  brief — but  also  that,  but 
for  the  duration  of  the  Government's  delay, 
it  would  have  required  less  time  to  make 
the  corrections.  The  recognition  by  the1 
Government  of  its  own  responsibility  for 
part  of  the  delays  by  not  imposing  liqui- 
dated damages  for  periods  required  for 
inspection  and  transmission  of  material1 
does  not  prevent  the  apportionment  of  the 
remainder  of  the  delays  to  the  contractor. 
The  contract,  by  providing  expressly  for 
excusable  causes  of  delay,  including  "acts 
of  the  Government,"  inferentially  provided 
for  the  apportionment  of  delays. 
Appeal  of  Air  Survey  Corporation, 
IBCA-152  (June  30,  1959)         66  I.D.  246 

A  contractor,  who  undertook  to  fabricate 
and  supply  turbines  for  a  power  plant,  and 
who  seeks  to  excuse  its  delays  in  the  per-i 
formance  of  the  contract  on  the  grounds 
that  its  subcontractors  were  delayed  by  the 
occurrence  of  a  steel  strike  and  by  work 
having  national  priority  is  not  entitled  to 
an  extension  of  time  for  performance  when 
it  has  failed  to  prove  either  of  its  conten- 
tions by  substantial  evidence.  It  is  neces- 
sary for  the  contractor  to  show  not  only 
that  the  steel  strike  occurred  but  also  that 
it  was  a  factor  responsible  for  delay. 
Appeal  of  The  James  Leffcl  and  Company, 
IBCA-205  (Oct.  8, 1959) 

A  manufacturer  of  a  shunt  reactor  which 
failed  upon  being  energized  after  installa- 
tion has  the  burden  of  proving  that  the 
failure  was  attributable  to  a  fault  of  the 
Government  which  was  the  purchaser, 
when  the  preliminary  tests  of  the  reactor 
at  the  factory  were  not  made  entirely  as 
required  by  the  specifications,  and  final  ac- 
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ceptance  of  the  reactor  was  under  the 
specifications  suhject  to  further  testing  and 
a  period  of  satisfactory  operation  after 
installation.  However,  even  if  the  Gov- 
ernment has  the  burden  of  proving  the 
probable  cause  of  the  failure  of  the  reactor, 
this  need  be  established  only  by  a  clear 
preponderance  of  the  evidence,  and  the 
Government  has  succeeded  in  showing  that 
the  most  probable  cause  of  the  reactor's 
failure  was  a  defective  weld. 
Appeal  of  Westinghouse  Electric  Corpora- 
tion, IBCA-182  (Mar.  16,  1960) 

67  I.D.  100 

When  experience  with  the  operations  of 
a  roadway  contractor  for  a  period  of  over 
a  month  showed  that  its  equipment  and 
methods  of  operation  were  hopelessly  in- 
adequate to  work  long  stretches  of  road- 
way, and  the  specifications  expressly 
permitted  the  construction  engineer  in 
charge  of  the  work  to  restrain  the  con- 
tractor from  undertaking  new  work  to  the 
prejudice  of  work  already  started,  he  did 
not  exceed  his  authority  by  limiting  the 
span  of  roadway  on  which  the  contractor 
might  work  to  a  designated  number  of 
feet.  The  imposition  of  this  operational 
limitation  cannot  be  successfully  advanced 
by  the  contractor  as  an  "act  of  Govern- 
ment," converting  the  termination  for  de- 
fault into  a  termination  for  the  conven- 
1  ience  of  the  Government. 
Appeal  of  Rickey  Construction  Company, 
'IBCA-187   (Apr.  8,  1960)  67  I.D.  118 

Under  Clause  12  of  the  standard  form 
of  General  Provisions  for  Government  con- 
struction contracts  a  contractor  is  not  en- 
titled to  additional  compensation  for  hin- 
drances to  performance  of  the  contract 
work  that  are  caused  by  the  Government, 
or  by  persons  acting  under  authorization 
from  it,  unless  such  hindrances  exceed 
t  those  that  are  necessary  for  the  reasonable 
exercise  of  the  Government's  right,  as  re- 
served in  Clause  12,  to  have  additional 
work  performed  at  the  job  site  concur- 
rently with  the  contract  work. 
Appeal  of  Witzig  Construction  Company, 
IBCA-92  (July  11,  I960)  67  I.D.  273 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construction 
of  a  transmission  line,  to  be  energized  at 
an  unusually  high  voltage  and  to  be  strung 


with  conductor  or  wire  of  a  new  variety, 
which  provides  that  the  conductor  and  its 
fittings  will  be  furnished  by  Bonneville, 
the  Board  of  Contract  Appeals,  finds,  upon 
the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional  com- 
pensation for  (1)  stoppages  of  the  string- 
ing of  the  conductor  in  order  to  facilitate 
inspection  and  repair  of  fabricator-caused 
defects  in  the  wire  (2)  delay  resulting 
from  the  undisclosed  mislocation  of  a 
tower  (3)  cutting  of  abnormal  lengths  of 
conductor  from  heads  and  tails  of  the  reels 
because  of  excessive  looseness  of  the  wire ; 
and  (4)  difficulties  in  splicing  conductor 
due  to  defects  in  the  sleeves  furnished  for 
this  purpose. 

Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  addi- 
tional compensation  for  (1)  instructions 
of  inspectors  concerning  the  amount  of  lag- 
ging to  be  used  for  protection  of  the  con- 
ductor against  damage  through  contact 
with  the  ground  (2)  utilization  of  novel 
means  of  holding  together  the  strands  of 
wire  at  conductor  ends  and  (3)  overtime 
costs  that  were  unreasonably  incurred  even 
though  involving  work  for  which  addi- 
tional compensation  is  otherwise  due. 
Appeal  of  W.  L.  Ridge  Construction  Com- 
pany, IBCA-80  (Nov.  30,  1960) 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construction 
of  a  transmission  line,  to  be  energized  at 
an  unusually  high  voltage  and  to  be  strung 
with  conductor  or  wire  of  a  new  variety, 
which  provides  that  the  conductor  and  its 
fittings  will  be  furnished  by  Bonneville,  the 
Board  of  Contract  Appeals  finds,  upon  the 
basis  of  the  evidence  presented,  that  the 
contractor  is  entitled  to  additional  compen- 
sation for  (1)  stoppages  of  the  stringing 
of  the  conductor  in  order  to  facilitate  in- 
spection and  repair  of  fabricator-caused 
defects  in  the  wire  (2)  cutting  of  abnor- 
mal lengths  of  conductor  from  heads  and 
tails  of  the  reels  because  of  excessive  loose- 
ness of  the  wire  (3)  difficulties  in  bring- 
ing sections  of  the  transmission  line  to 
proper  sag  because  of  fabricator-caused 
wire  defects  (4)  difficulties  in  splicing 
conductor  due  to  defects  in  the  sleeves 
furnished  for  this  purpose;  and  (5)  cold 
weather  costs  attributable  to  prolongation 
of  the  contract  work  into  a  period  of  unu- 
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sua  11  v  severe  winter  weather  by  reason  of 
actions  taken  by  Bonneville  to  discover 
or  remedy  fabricator-caused  wire  defects. 
The  Board  also  finds  that  the  contract  per- 
formance time  should  be  extended  on  ac- 
count of  such  weather  and  such  actions. 

Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  addi- 
tional eompensaton  for  (1)  utilization  of 
novel  means  of  holding  together  the 
strands  of  wire  at  conductor  ends  (2) 
pulling  of  a  section  of  conductor  across  an 
energized  transmission  line  coincidentally 
with  a  cutoff  of  defective  wire  (3)  com- 
pliance with  stringing  instructions  requir- 
ing insulator  strings  at  key  locations  to  be 
held  plumb  while  the  conductor  is  being 
brought  to  proper  sag  (4)  delay  of  un- 
changed work  caused  by  a  change  in  the 
location  of  a  tower  (5)  timing  of  the  de- 
livery of  short-length  reels  of  conductor 
(6)  instructions  of  inspectors  concerning 
the  amount  of  lagging  to  be  used  for  pro- 
tection of  the  conductor  against  damage 
through  contact  with  the  ground;  and  (7) 
use  of  hard  armor  rods. 
Appeal  of  Bay  Construction,  Inc.  and  Don 
L.  Cooncy,  Inc.,  IBCA-77  (Nov.  30,  1960) 

A  claim  for  additional  expense,  allegedly 
due  to  the  Government's  failure  to  close  off 
the  circular  approach  to  the  site  of  con- 
struction work  to  vehicular  traffic,  is  based 
on  a  breach  of  contract,  and  may  not  be 
administratively  determined. 
Appeal  of  Seal  and  Company,  IBCA-181 
(Dec.  23,  1960)  67  I.D.  435 

A  claim  for  additional  compensation  for 
extra  work,  allegedly  caused  by  the  Gov- 
ernment's failure  to  divert  public  vehi- 
cular traffic  on  a  road  being  constructed  by 
a  contractor,  is  a  claim  for  breach  of  con- 
tract, which  may  not  be  administratively 
determined. 

Appeal    of    Central   Florida    Construction 
Company,  IBCA-246  (Jan.  5,  1961) 

Equitable  adjustment  for  alleged  extra 
costs  due  to  Government  interference  with 
contractor's  use  of  a  newly  constructed 
contiguous  road,  as  a  haul  road,  in  order 
to  prevent  damage  thereto,  is  not  autho- 
rized by  the  terms  of  the  contract. 
Appeal  of  Witt  and  Ross,  Inc.  and  Pecos 
Valley  Construction  Company,  IBCA-237 
(Mar.  2,  1961) 


A  claim  based  on  the  failure  of  the  Gov- 
ernment to  close  a  road  pursuant  to  the 
terms  of  a  contract  for  the  construction  of 
structures  under  or  beside  such  road  is  a 
claim  for  breach  of  contract,  but  a  claim 
based  on  a  sequence  of  w7ork  ordered  by 
the  Government  in  order  to  mitigate  the 
consequences  of  such  failure  may  amount 
to  a  claim  for  a  change  in  the  contract 
specifications.  No  price  adjustment  on  ac- 
count of  such  a  change,  however,  is  al- 
lowable for  (a)  stoppage  by  the  Govern- 
ment of  operations  being  performed  by 
the  contractor  that  contravene  oral  in- 
structions concerning  the  sequence  of 
work,  where  the  contractor  had  not  ob- 
served the  procedure  established  by  the 
contract  for  protesting  oral  instructions 
(b)  operations  performed  on  the  contrac- 
tor's own  initiative,  where  such  operations 
were  occasioned  by  the  failure  to  close  the 
road  rather  than  by  the  sequence  of  work 
ordered,  and  where  their  performance  was 
not  compelled  by  either  of  these  acts  of  the 
Government;  or  (c)  increased  supervision 
expense  incident  to  a  prolongation  of  the 
performance  period  that  is  caused  by  the 
Government's  instructions  concerning  the 
sequence  of  work. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Mar.  28,  1961)  68  I.D.  94 

A  contractor's  claim  for  additional  com 
pensation  for  placing  concrete  in  tunnel 
construction,  which  allegedly  had  to  be 
performed  in  a  disrupted  manner  due  to 
the  Government's  lack  of  regard  for  the 
contractor's  plan  of  operation,  is  based  on 
a  breach  of  contract,  and  is  outside  of  the 
jurisdiction  of  the  Board. 

A  contractor's  claim  for  additional  com- 
pensation, allegedly  due  to  inept  survey- 
ing support  provided  by  the  Government 
in  a  contract  involving  tunnel  construction, 
is  a  claim  for  breach  of  contract  and  is 
outside  of  the  jurisdiction  of  the  Board. 

Pursuant  to  the  Changes  clause  of  a 
standard  form  construction  contract,  a 
contractor  is  entitled  to  extra  compensa- 
tion and  a  time  extension  for  performance 
for  extra  excavating  and  backfilling  in 
tunnel  construction  in  areas  other  than 
that  specified  in  an  Extra  Work  Order 
where  the  Government  ordered  changes  in 
grade  which  produced  a  corresponding 
high  roof  in  the  tunnel. 
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In  a  construction  contract  for  the  boring 
of  an  underground  tunnel  where  the  con- 
tracting officer  ordered  the  contractor  to 
trim  timber  lining  in  order  to  eliminate 

I  tight  spots,  so  as  to  maintain  the  designed 
width  of  the  tunnel,  the  contractor  is  en- 
titled to  extra  compensation  and  an  ex- 
tension of  time  for  performance  pursuant 
to  the  Changes  clause,  when  the  evidence 

!  establishes  that  payment  for  this  work  was 
not  included  in  an  Extra  Work  Order  as 

i  claimed  by  the  Government. 
Appeal  of  Robertson-Henry  Company,  Inc., 

I  IBCA-221   (Oct.  4,  1961) 

A  claim  for  acceleration  of  work  is  de- 
1  nied  where  the  evidence  fails  to  establish 
1  that  the  contracting  officer  demanded  per- 
:  formance  prior  to  the  contract  time  as  ex- 
tended by  change  order,  stop  order  and  ex- 
cusable delay  as  determined  by  the  Board. 
1  Appeal  of  William  L.  Warfichl  Construc- 
tion    Company,      IBCA-196,      IBCA-202, 
IBCA-206  (May  3,  1962) 

A  claim  for  additional  compensation  on 
,  account  of  hindrances  for  which  the  Gov- 
:  eminent  is  responsible  that  arise  after  the 
making   of   the  contract,   and   so   do  not 
amount  to  changed  conditions,  that  serve 
I  principally  to  increase  the  volume  of  work- 
!  ing  time  needed  for  achievement  of  the 
result  prescribed  by  the  contract,  rather 
\  than  to  defer  the  calendar  date  by  which 
such  result   can   reasonably  be  achieved, 
and  that  are  overcome  in  a  manner  volun- 
tarily chosen  by  the  contractor,  rather  than 
in  a  manner  required  by  Government  per- 
sonnel, is  a  claim  for  breach  of  contract 
'  of  a  type  as  to  which  there  is  no  applicable 
i  notice  requirement  in  or  under  the  stand- 
'  ard  form  of  Government  construction  con- 
tract (Claim  A-l). 

A  contractor  who  undertakes  to  string  a 
■  transmission  line  with  a  new  variety  of 
conductor  furnished  by  the  Government  is 
entitled  to  additional  compensation  on  ac- 
count of  work  stoppage  ordered   by  the 
Government  in  order  to  facilitate  inspec- 
tion of  the  Government  for  the  correction 
of  such  defects,  removal  of  obstacles  to 
acceptable  performance  interposed  by  such 
;  defects,   and  other  measures  necessitated 
;  by  their  presence  or  suspected  presence. 
.  The  contractor,  however,  is  not  entitled  to 
additional  compensation  for  expenses  in- 


curred in  devising  and  using  reasonable 
stringing  procedures  needed  because  of 
novel  qualities  of  the  conductor,  rather 
than  because  of  defects  in  its  fabrication, 
or  for  lossess  incurred  in  unsuccessful  at- 
tempts to  follow  the  procedures  cus- 
tomarily applied  in  the  past  to  the  most 
nearly  comparable  varieties  of  conductor, 
since  by  engaging  to  string  a  new  variety 
of  conductor  the  contractor  assumed  the 
responsibility  to  ascertain  whether  the  pre- 
vailing methods  of  stringing  would  work 
well  with  the  new  product  and,  if  not,  to 
find  and  adopt  methods  that  would  (Claims 
B-2,  B-3,  C-l  through  C-4,  and  D-l 
through  D-4). 

A  contractor  is  entitled  to  reimburse- 
ment for  expense  actually  and  reasonably 
incurred  in  complying  with  a  direction  of 
the  Government  to  perform  work  in  ad- 
vance of  the  date  when  performance  is  due. 
It  follows  that  a  contractor  who  has  en- 
countered an  excusable  cause  of  delay,  who 
has  requested  an  extension  of  time  on  ac- 
count of  such  cause,  who  has  been  denied 
an  appropriate  extension,  who  has  been 
instructed  to  complete  the  work  within  a 
lesser  time  than  would  have  been  avail- 
able if  an  appropriate  extension  had  been 
granted,  and  who  complies  with  that  in- 
struction, is  entitled  to  reimbursement  for 
expenditures,  such  as  the  cost  of  working 
under  adverse  weather  conditions,  that 
could  have  been  saved  if  an  appropriate 
extension  had  been  granted.  Where,  how- 
ever, the  Government  directs  that  the  work 
be  accelerated,  but  the  contractor  in  fact 
does  not  accelerate  its  performance,  no  ad- 
ditional compensation  is  allowable  (Claim 
G-2). 

Appeals  of  Montgomery-Maori  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

Where  a  contract  calls  for  the  construc- 
tion of  two  concrete  bridges,  and,  in  addi- 
tion thereto,  the  building  of  two  designated 
detour  roads  for  the  purpose  of  rerouting 
traffic  from  the  construction  sites,  and  the 
contractor  builds  additional  detour  routes 
with  the  acquiescence  of  the  contracting 
officer's  representatives,  this  amounts  to  a 
constructive  change,  which  entitles  the  con- 
tractor to  additional  time  for  performance 
and  a  consequent  reduction  of  the  Govern- 
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merit's  assessment  of  liquidated  damages. 
Appeal  of  Moore  Brothers  Company,  Inc., 
IBCA-336  (Oct.  29,  1963) 

Where  Government  errors  in  measure- 
ments contained  in  a  contract  drawing  ex- 
ceed a  reasonable  margin,  as  later  revealed 
by  Government  field  requirements,  and 
such  measurements  were  not  susceptible 
of  verification  before  bidding,  the  addi- 
tional requirements  beyond  such  margin 
constitute  a  constructive  change  order,  for 
which  the  contractor  is  entitled  to  an 
equitable  adjustment  under  the  standard 
Changes  clause  of  Standard  Form  23A. 
Appeal  of  Hunt  Contracting  Company, 
IBCA-301  (  Dec.  27, 1963) 

Under  a  contract  for  the  construction  of 
a  transmission  line  containing  the  "Per- 
mits and  Responsibility  for  Work,  etc.," 
Clause  of  Standard  Form  23A  (Mar.  1953), 
as  implemented  by  a  provision  that  "final 
acceptance  is  to  be  in  writing  at  the  time 
all  work  is  completed  to  the  satisfaction  of 
the  contracting  officer,"  the  contractor  is 
responsible  for  repairing  at  his  own  ex- 
pense a  tower  erected  under  the  contract 
that  before  final  acceptance  of  the  line  is 
damaged,  without  the  fault  of  either  party, 
by  logs  and  debris  thrown  against  the 
tower  by  forces  of  nature. 

The  allegation  that  the  logs  and  debris 
may  have  belonged  to  the  Government  is 
not  sufficient  to  shift  liability  for  the  tower 
repairs  to  it.  Final  acceptance  may  be  de- 
ferred until  after  the  contracting  officer 
has  had  a  reasonable  opportunity  to  satisfy 
himself  that  the  work  fully  conforms  to 
all  requirements  of  the  contract.  Assump- 
tion by  the  Government  of  responsibility 
for  removal  of  the  logs  and  debris  is  not 
an  assumption  of  liability  for  repairs  to 
the  tower  which  are  made  by  the  contrac- 
tor with  knowledge  that  the  Government 
disclaims  responsibility  for  such  repairs. 
Appeal  of  Charles  T.  Parker  Construction 
Co.,  IBCA-335  (Jan.  29,  1964)         71  I.D.  6 

Performance  by  a  contractor  of  work 
that  is  for  the  benefit  of  the  Government 
and  that  is  authorized,  even  though  not 
required,  by  the  Government  provides  an 
adequate  foundation  for  the  recognition  of 
a  constructive  change. 

Appeal  of  Moore  Brothers  Company,  Inc., 
IBCA-336  (Aug.  4, 1964) 


Appeal      of      Allied      Contractors,      Inc., 
IBCA-322  (Oct.  6,  1964) 

A  claim  by  a  construction  contractor  for 
additional  compensation  on  account  of  the 
withdrawal  of  bids  by  prospective  subcon- 
tractors because  of  apprehension  that  the 
contract  might  be  administered  too  strictly 
by  the  Government  is,  in  the  absence  of  cir- 
cumstances amounting  to  either  an  express 
change  or  a  constructive  change  in  the 
drawings  or  specifications,  a  claim  for 
breach  of  contract  that  neither  the  con- 
tracting officer  nor  the  Board  of  Contract 
Appeals  has  jurisdiction  to  decide. 
Appeal  of  Clifford  W.  Gartzka,  IBCA-399 
(Dec.  24,  1964)  71  I.D.  487 

III.  ADDITIONAL  COMPENSATION 

WThere  a  contract  contains  a  labor  esca- 
lator clause,  providing  for  adjustment  of 
changes  in  costs  of  labor  after  a  certain 
period,  the  contractor  is  not  entitled  to 
the  benefit  of  the  clause  when  he  has 
extended  the  hours  of  the  working  week 
beyond  those  permitted  by  the  contracting 
officer  in  accordance  with  the  terms  of  the 
contract. 

Where  a  contractor  is  permitted  by  the 
contracting  officer  upon  his  request  to  vary 
the  sequence  of  placing  concrete,  the  con- 
tractor is  not  entitled  to  additional  com- 
pensation for  increased  labor  costs  in 
cleaning  and  roughening  construction 
joints,  since  the  contractor  was  clearly  at 
fault  in  failing  to  protect  the  joint  sur- 
faces adequately,  and  the  terms  of  the 
specifications  expressly  excluded  the  pay- 
ment of  additional  compensation  "by  rea- 
son of  any  limitation  in  the  placing  of 
concrete." 

Appeal  of  Lowdermilk  Brothers,  IBCA-10 
(Feb.  11,  1955) 

Where,  in  the  construction  of  a  sewer, 
the  original  plans  were  discovered  by  the 
Project  Engineer,  who  was  the  active 
supervisor  of  the  work,  to  be  erroneous, 
and  he  was  allowed  to  revise  the  plans 
without  any  corrective  action  on  the  part 
of  the  contracting  officer  who  was  remote 
from  the  job,  and  as  Chief  Administrative 
Officer  of  the  Bureau  of  Indian  Affairs 
had  other  numerous  and  important  duties 
to  perform,  and  the  Project  Engineer 
thereafter  made  an  error  in  laying  out  the 
sewer,  the  contractor  is  entitled  to  addi- 
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ional  compensation  for  relaying  part  of 
he  sewer  in  order  to  correct  the  error,  and 
proper  change  order  should  be  entered. 
Ippeal  of  Art  Pugsley,  d/b/a  Art  Pngs- 
ey  Construction  Co.,  IBCA-5  (Feb.  25, 
.955)  62I.D.  54 

A  contract  for  aerial  photography  and 
,     opographic   mapping  of  a   reservoir  and 
Project  lands  provided  for  the  mapping  of 
ill  lands  within   a   designated   boundary 
ip  to  a  limiting  contour,  and  for  aerial 
photography  only  of  the  lands  within  the 
lesignated  boundary   north   of  a   certain 
parallel  of  latitude.    The  parties,  never- 
;heless,  treated  the  designated  boundary 
is  only  approximate,  and  the  contractor 
>vas  paid  for  mapping  a  considerable  num- 
ber of  areas  outside  the  designated  bound- 
ary but  within  the  limiting  contour.     In 
,rhese    circumstances,    the    contractor    is 
entitled    to    additional   compensation   for 
aerial  photography  necessary  to  map  an 
,  area  on  the  northern  edge  of  the  project 
where  the  limiting  contour  ran  consider- 
ably   beyond    the    designated    boundary. 
The  fact  that  the  additional  work  was  not 
,  supported  by  a  written  change  order,  does 
not  bar  the  allowance  of  the  claim  since 
the  disputed  area  was  mapped  with  the 
knowledge  and  consent  of  representatives 
of  the   contracting   officer,   payment  was 
made  for  the  maps  which  were  retained 
by    the    Government,    and    the    mapping 
could  not  be  required  without  also  con- 
senting to  the  photography. 
Appeal    of    Ryall   Engineering    Company, 
IBCA-1  (Mar.  30,  1955)  62  I.D.  118 

Where  a  contract  provided  for  the  exca- 
I  vation  of  a  particular  section  of  a  channel 
in  accordance  with  specifications  and 
drawings,  and  the  requirements  of  the 
work  were  reasonably  ascertainable  from 
the  drawings  relating  to  that  section  of 
the  canal  and  a  related  drawing,  which 
showed  that  there  was  much  more  ma- 
terial on  one  side  of  the  centerline  of  the 
channel  than  on  the  other  side,  and  that 
the  embankments  were  designed  to  be  ap- 
proximately equal  and  to  contain  a  water 
flow  of  4,000  c.f.s.,  which  would  require 
the  embankments  to  be  a  minimum  height 
of  18  feet  above  the  bottom  grade  of  the 
channel  if  allowance  was  also  to  be  made 
for  a  freeboard,  the  contractor  is  not  en- 


titled to  additional  compensation  for 
equalizing  the  embankments  to  the  neces- 
sary minimum  height,  notwithstanding 
the  omission  of  the  18-foot  dimension  on 
one  of  the  drawings,  and  its  revision  by  the 
contracting  officer  to  show  the  omitted 
dimension,  at  a  time  when  the  contractor 
had  virtually  completed  the  excavation 
work  on  that  section  of  the  canal. 

A  contractor  who  was  required  to 
lengthen  and  reconstruct  a  bridge  in 
accordance  with  unit  prices  stipulated  in 
a  schedule  for  erecting  salvaged  timber  in 
structures,  removing  timber  in  existing 
structures,  and  salvaging  timber,  was  not 
entitled  to  additional  compensation  for 
removing  the  center  span  of  the  existing 
bridge  prior  to  the  construction  of  the 
center  pile  bent  for  the  lengthened 
bridge,  and  replacing  the  center  span  in 
its  original  position,  when  the  removal  of 
the  center  span  was  a  necessary  operation 
in  reconstructing  the  bridge,  and  no  pro- 
vision for  payment  for  this  work  was 
contemplated  by  the  contract. 
Appeal  of  A.  G.  McKinnon,  d/b/a  McKin- 
non  Construction  Co.,  IBCA-4  (Apr.  25, 
1955)  62  I.D.  164 

Revisions  of  the  drawings  for  the  con- 
struction of  the  earthwork  and  concrete 
foundations  of  an  office  building  which  do 
not  involve  changes  or  extras  do  not  entitle 
the  contractor  to  additional  compensation 
by  way  of  an  equitable  adjustment  within 
the  meaning  of  Article  3  of  the  standard 
form  of  Government  construction  contract. 
Appeal  of  M.  Hoard,  IBCA-6  (May  11, 
1955) 

The  claim  of  a  contractor  for  additional 
compensation  for  laying  a  pipe  across  a 
stream  under  somewhat  changed  condi- 
tions must  be  denied  to  the  extent  that  the 
amount  claimed  exceeds  that  offered  by 
the  Government  when  the  contractor's 
testimony  is  vague  and  inconsistent  with 
the  documentary  evidence  in  the  case,  and 
the  contractor  arrived  at  the  amount  of 
his  claim  simply  by  substracting  his  origi- 
nal estimate  of  the  cost  of  crossing  the 
stream  from  what  he  claimed  were  his 
actual  costs. 

Appeal  of  S.  M,  Johnson,  d/b/a  Johnson 
Construction  and  Maintenance  Company, 
IBCA-13  (Aug.  18,  1955) 
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A  claim  for  additional  compensation  for 
supplying  an  increased  quantity  of  gravel 
backfill  under  the  concrete  floor  slab  of  a 
building,  based  on  an  alleged  incorrectness 
of  the  elevations  shown  on  a  sheet  of  the 
plans,  must  be  denied  when  this  sheet  did 
not  govern  the  excavation  and  fill  require- 
ments except  to  the  extent  that  the  com- 
pacted fill  must  be  up  to  or  above  the  col- 
umn footing  elevations  set  forth,  and  the 
plans  as  a  whole  indicated  what  was  re- 
quired of  the  contractor.  The  bidder  is 
under  a  duty  to  examine  all  of  the  draw- 
ings, and  a  misunderstanding  growing  out 
of  failure  to  do  so  cannot  prejudice  the 
Government.  Effect  must  be  given  to  all 
the  provisions  of  the  specifications  and 
drawings. 

Appeal  of  Johnson  Construction  and  Main- 
tenance Company,  IBCA-15  (Oct.  28, 1955) 

Where  the  plans  and  specifications  for 
the  construction  of  footings  for  a  high 
school  gave  the  results  of  subsurface  in- 
vestigations and  indicated  the  depth  of  the 
footings,  which  were  to  be  keyed  in  solid 
rock,  to  be  1  foot  6  inches,  but  also  con- 
tained language  that  indicated  uncertainty 
in  the  plans,  and  that  the  rock  lines  shown 
on  the  plans  were  "approximate,"  the 
depth  of  the  footings  cannot  be  regarded  as 
definite  and  precise.  The  contractor  is, 
nevertheless,  entitled  to  additional  com- 
pensation for  constructing  footings  which 
exceeded  the  indicated  depth  by  more  than 
one  foot,  as  held  by  the  original  con- 
tracting officer. 

A  contractor  is  not  entitled  to  additional 
compensation  for  work  voluntarily  under- 
taken. 

Where  the  specifications  for  the  con- 
struction of  a  high  school  required  that  the 
building  be  constructed  entirely  of  various 
types  of  steel  and  aluminum  panels  manu- 
factured by  the  Detroit  Steel  Products 
Company,  except  for  the  foundations  and 
structural  steel,  and  that  the  manufacturer 
or  his  authorized  representative  erect  the 
panels,  the  contractor  is  not  entitled  to 
additional  compensation  for  work  under- 
taken to  correct  leaks  which  appeared  in 
the  building  after  the  installation  of  the 
wall  and  roof  panels  when  the  evidence 
shows  that  the  panels  were  erected  by  a 
subcontractor  not  authorized  by  the  De- 
troit Steel  Products  Company,  and  the  in- 


structions of  the  manufacturer  for  th 
erection  of  the  panels  were  not  followeJ 
in  a  considerable  number  of  respects.  Th 
contractor  has  the  burden  of  proving  tha 
the  panels  could  not  produce  a  weathei 
tight  building,  even  if  the  instructions  o\ 
the  manufacturer  had  been  followed  ii 
their  entirety. 

A  contractor  is  not  entitled  to  additiona 
compensation  for  providing  ventilatinj 
outlets  in  the  concrete  floor  of  the  audi 
torium  of  a  high  school  as  part  of  th< 
ventilating  system  even  though  the  audi 
torium  floor  seating,  which  was  an  alter 
nate  in  the  bidding,  was  temporarily  elim 
inated,  and  the  specifications  may  not  have, 
provided  all  the  details  for  the  outlets? 
since  openings  were  required  by  the  speci- 
fications to  be  constructed  as  part  of  the 
ventilating  system,  which  had  not  been 
eliminated,  and  the  specifications  also  per- 
mitted the  contracting  officer  to  supply  3 
such  detailed  drawings  as  might  be  neces- 
sary. 

Appeals  of  Carson  Construction  Company, 
IBCA-21,  IBCA-25,  IBCA-28,  IBCA-34 
(Nov.  22,  1955)  62  I.D.  422 


When  in  the  performance  of  a  contract 
for  the  completion  of  earthwork  and  struc- 
tures to  be  paid  for  at  unit  prices,  the  units 
of  work  were  estimated,  and  the  specifi- 
cations included  a  provision  stating  that 
the  estimated  quantities  were  approxi- 
mations for  comparing  bids,  and  no  claim 
should  be  made  against  the  Government  for 
excess  or  deficiency  therein,  claims  of  the 
contractor  for  additional  compensation 
based  on  large  overruns  in  the  estimated 
quantities,  which  concededly  did  not  re- 
sult from  changes  in  the  work  within  the 
meaning  of  the  "changes"  article  in  the 
standard  form  of  Government  construction 
contract,  are  claims  for  breach  of  an  im- 
plied condition  of  reasonability  in  the  per- 
formance of  the  contract,  and,  as  such,  are 
claims  for  unliquidated  damages  which  the 
Board  lacks  jurisdiction  to  consider  or  al- 
low. Even  though  the  Government  er- 
roneously estimated  one  of  the  units  of 
work,  the  contract  may  not  be  reformed  on 
the  ground  of  mutual  mistake  of  fact,  since 
there  was  no  agreement  to  perform  so 
much  work  for  a  lump  sum  but  only  an 
agreement    to    perform    an    approximate 
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quantity  of  work  at  so  much  a  unit  of 
work. 

Appeal  of  R.  P.  Shea  Company,  IBCA-37 
( Nov.  30, 1955 )  62  I.D.  456 

The  making  of  an  equitable  adjustment 
(to  provide  additional  compensation  for 
extra  work  resulting  from  the  issuance  of 
a  stop  order  does  not  necessarily  entitle 
the  contractor  to  payment  upon  the  basis 
of  unit  prices  in  the  contract,  although  in 
some  situations  the  unit  prices  in  a  con- 
tract may  constitute  a  fair  measure  of  the 
equitable  adjustment  to  be  made  for  the 
extra  work  ordered.  The  making  of  an 
equitable  adjustment  requires  merely  the 
ascertainment  of  the  cost  of  the  extra  work 
and  the  addition  to  the  cost  of  a  reason- 

iable  and  customary  allowance  for  profit. 
Unit  prices  could  not  be  applied  in  the 
present  case,  moreover,  to  determine  the 
amount  of  the  equitable  adjustment,  since 
the  extra  work  was  either  part  of  a  unit 

sof  the  contract  for  which  payment  of  a 
lump  sum  was  provided,  or  part  of  work  to 

•be  clone  at  a  unit  price  that  included  other 
work,  as  well  as  the  supply  of  various  ma- 

;  terials. 

Appeal  of  Guthrie  Electrical  Construction, 
IBCA-22  (Supp.)   (Mar.  30,  1956) 

A  contractor  who  has  encountered  a 
quantity  of  rock  in  reexcavating  a  portion 
iof  a  recently  excavated  canal  is  not  en- 
titled to  additional  compensation  under 
[article  4,  the  "changed  conditions"  article 
iof  the  standard  form  of  Government  con- 
struction contract  (No.  23)  when  the  speci- 
fications and  drawings  provided  for  un- 
classified excavation  and  indicated  the 
.presence  of  rock,  and  the  contractor  had 
1  information  or  sources  of  information 
from  which  it  could  readily  have  ascer- 
tained the  condition  which  was  encoun- 
tered. Conditions  cannot  be  said  to  be 
"unknown"  within  the  meaning  of  article 
4  when  they  are  foreseeable  or  ascertain- 
able with  the  exercise  of  ordinary  pru- 
dence, nor  can  conditions  be  said  to  be 
unusual  within  the  meaning  of  the  same 
article  unless  they  turn  out  to  be  substan- 
tially worse  than  might  reasonably  be  an- 
ticipated under  the  circumstances  of  the 
case. 

Appeal  of  L.  D.  Shilling  Company,  Inc., 
IBCA-23  (Supp.)   (Apr.  30,  1956) 

63  I.D.  105 


Claims  for  additional  compensation  aris- 
ing out  of  the  construction  of  the  Fort 
Clark  Unit  of  the  Missouri  River  Basin 
Project  must  be  rejected,  when  the  claims 
are  either  based  on  alleged  extra  work 
which  was  required  by  the  specifications, 
or  the  claims  are  for  unliquidated  dam- 
ages not  cognizable  by  the  Board,  or  the 
contractor  failed  to  protest  against  the 
alleged  extra  work  as  required  by  the 
specifications. 

Where  in  the  construction  of  a  canal, 
the  contractor  chose  to  construct  a  single 
"railroad"  type  of  embankment  of  suffi- 
cient width  to  encompass  both  banks,  and 
then  excavated  the  canal  prism  from  this 
embankment,  the  contractor  is  not  entitled 
to  additional  compensation  for  reexcavat- 
ing or  re-handling  the  embankment  mate- 
rial under  specifications  which  left  the  se- 
quence of  operations  entirely  to  the 
contractor,  and  provided  that  the  applic- 
able unit  prices  were  to  cover  all  work 
done.  The  fact  that  there  may  have  been 
no  other  practicable  method  of  construct- 
ing the  canal  than  the  one  adopted  does 
not  entitle  the  contractor  to  additional 
compensation. 

Appeal  of  Korshoj  Construction  Co.,  Inc., 
IBCA-9  (May  2,  1956)  63  I.D.  129 

A  claim  for  additional  compensation  for 
repairing  leaks  in  pipes  under  a  contract 
which  involved  the  construction  of  pipe- 
lines may  be  allowed  notwithstanding  the 
execution  by  the  contractor  of  a  release  of 
claims  arising  out  of  such  repairs  when  the 
contractor  erroneously  understated  the 
number  of  the  leaks  repaired  and  the  Gov- 
ernment in  accepting  the  release  had  knowl- 
edge of  circumstances  which  should  have 
put  it  on  notice  that  the  amount  of  the 
claim  reserved  in  the  release  was  so  low  as 
to  indicate  that  the  contractor  was  making 
a  mistake  and  that  its  acceptance  would, 
therefore,  be  inequitable. 
Appeal  of  United  Concrete  Pipe  Corpora- 
tion, IBCA-42  (May  31,  1956)     63  I.D.  153 

Under  article  10  of  the  standard  form  of 
Government  construction  contract  which 
provides  that  the  contractor  "shall  be 
responsible  for  all  materials  delivered  and 
work  performed  until  completion  and 
final  acceptance,"  and  that  upon  comple- 
tion of  the  contract,  "the  work  shall  be 
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delivered  complete  and  undamaged," 
the  burden  of  repairing  any  damage  to 
work  prior  to  the  acceptance  thereof  is 
put  upon  the  contractor,  notwithstanding 
the  absence  of  fault  on  his  part.  Conse- 
quently, a  contractor  is  not  entitled  to 
additional  compensation  when  he  has  been 
required  by  the  contracting  officer  to  re- 
move from  a  lateral  material  blown  there 
by  the  wind  before  the  work  had  been 
accepted. 

A  contractor  is  not  entitled  to  additional 
compensation,  under  the  unit  of  a  schedule 
for  structure  excavation,  for  quantities 
excavated  from  previously  placed  embank- 
ments, above  the  original  ground  line, 
around  constant  head  orifice  and  pipe 
turnouts,  when  the  specifications  contain 
no  provisions  which  prescribe  the  nature 
or  the  sequence  of  the  contractor's  opera- 
tions; when  standard  practice  in  the  con- 
struction of  laterals  does  not  require  that 
the  building  of  the  structures  be  deferred 
until  after  all  embankment  work  has  been 
completed ;  and  when  the  specifications 
state  or  import  that  payment  is  to  be  made 
only  for  excavation  that  is  required.  The 
fact  that  in  some  of  the  paragraphs  of  the 
applicable  specification,  which  dealt  with 
types  of  structures  not  involved  in  the 
present  claim,  it  was  specifically  stated 
that  excavation  for  structures  would  be 
measured  for  payment  "below  the  original 
ground  surface"  does  not  in  itself  establish 
an  ambiguity  in  the  applicable  paragraphs, 
which  were  otherwise  clear  but  omitted 
this  phrase.  There  are  many  ways  of  ex- 
pressing the  same  thought,  and  differences 
in  the  use  of  language  do  not  necessarily 
betoken  differences  in  meaning  and 
intention. 

Appeal  of  Osoerg  Construction  Company, 
IBCA-32  (June  19,  1956)  63  I.D.  180 

Nevertheless,  the  Board  must  reject  the 
contractor's  claim  that  it  is  entitled  to  ad- 
ditional compensation  for  cutting  the  mer- 
chantable timber  on  the  special  tracts  them- 
selves. The  contractor  performed  this 
work  without  making  any  effort  to  obtain 
an  extra  work  order  in  writing  as  required 
by  the  contract  and  specifications.  The 
performance  of  the  work  without  obtain- 
ing an  extra  work  order  made  it  voluntary, 
and  it  has  long  been  settled  that  a  contrac- 
tor is  not  entitled  to  additional  compensa- 


tion for  voluntary  work.  The  fact  that 
partial  payments  were  made  during  the 
progress  of  the  work  is  also  without  signif- 
icance, since  such  payments  were  only  pro- 
visional ;  nor  did  the  performance  of  the 
work  with  knowledge  of  the  Government 
inspectors  improve  the  contractor's  posi- 
tion. A  contractor  may  have  reasons  of 
his  own  for  undertaking  work  not  required 
by  the  specifications,  and  the  inspectors 
would  not  interfere  with  him  unless  the 
work  affected  the  interests  of  the  Govern- 
ment. If  the  presence  of  inspectors  could 
validate  work  undertaken  without  a  writ- 
ten extra  work  order,  the  requirement  that 
such  an  order  be  obtained  would  be  ren- 
dered nugatory,  since  Government  inspec- 
tors are  always  present  at  the  sites  of  the 
work.  Furthermore,  the  contractor  has 
failed  to  show  convincingly  that  the  so- 
called  merchantable  timber  cut  from  the 
special  tracts  was  in  fact  merchantable. 
Since  the  definition  of  merchantability  in 
the  specifications  was  rather  vague,  the 
parties  solved  this  problem  practically  by 
arranging  to  have  the  merchantable  trees 
marked  with  yellow  paint.  The  evidence 
does  not  warrant  the  conclusion,  however, 
that  the  trees  were  so  marked. 

When  in  the  course  of  clearing  the  right- 
of-way  a  forest  fire  occurred,  the  contrac- 
tor was  required  under  the  applicable  spec- 
ifications to  make  every  reasonable  effort 
to  suppress  the  fire,  and  hence  is  not  en- 
titled to  additional  compensation  to  cover 
its  costs  of  suppressing  the  fire.  It  is 
immaterial  that  the  fire  may  not  have  been 
caused  by  its  operations,  and  that  orders 
to  suppress  the  fire  were  issued  to  the  con- 
tractor by  the  contracting  officer  upon  re- 
quest of  the  United  States  Forest  Service. 
If  the  fire  was  caused  by  the  contractor's 
operations,  it  was  liable,  moreover,  to  pay 
to  the  Forest  Service  its  costs  of  suppress- 
ing the  fire,  and  damages  for  injury  to 
National  forest  lands,  and  the  contracting 
officer  was  justified  in  withholding  from 
payments  due  to  the  contractor  an  amount 
sufficient  to  cover  this  contingent  liabil- 
ity. Although  the  contracting  officer  has 
found  that  the  fire  was  caused  by  the  con- 
tractor's operations,  and  is  liable  to  the 
Forest  Service  for  its  costs  and  damages, 
his  finding  is  a  mere  conclusion  wholly 
unsupported  by  the  evidentiary  facts,  and 
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tie  is   directed    to   revise   his    finding   to 
remedy  this  defect. 

Appeal  of  Paul  C.  HelmicJc  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

A  contractor  that  encountered  shale  in 
working  on  sections  of  the  Franklin  Canal, 
a  part  of  the  Missouri  River  Basin  Project, 
is  not  entitled  to  an  equitable  adjustment 
under  the  "changed  conditions"  article  of 
_ its  contract  when  the  specifications  called 
for  unclassified  excavation ;  the  records 
of  the  subsurface  investigations  were  not 
guaranteed ;  there  were  shale  exposures  in 
the  vicinity;  shale  had  been  encountered 
under  other  contracts  in  the  same  vicinity  ; 
the  generally  known  geological  conditions 
in  the  neighborhood  indicated  the  presence 
of  shale ;  and  the  quantity  of  shale  exca- 
vated amounted  to  only  approximately  6 
percent  of  the  total  structure  excavation, 
and  to  less  than  two-tenths  of  1  percent 
of  the  total  excavation.  The  contractor 
could  not  insist  that  it  would  handle  only 
such  an  amount  or  kind  of  shale  as  could 
be  excavated  with  normal  excavating 
equipment.  As  the  specifications  did  not 
prescribe  the  type  of  equipment  it  was  to 
employ,  it  was  required  to  have  such  equip- 
ment as  could  take  care  of  such  hard 
material  as  might  actually  be  encountered. 
It  also  could  not  rely  on  an  alleged  cus- 
tom in  the  construction  industry,  requiring 
the  payment  of  ten  times  the  dirt  price 
when  a  hard  material  was  encountered, 
since  such  a  custom  even  if  adequately 
established  could  not  override  the  express 
provisions  of  the  specifications. 

A  contractor  who  prior  to  the  acceptance 
of  its  bid  agreed  to  be  bound  by  an  ex- 
pected redetermination  of  minimum  wage 
rates  by  the  Department  of  Labor  is  not 
entitled  to  additional  compensation  by  rea- 
son of  paying  such  wage  rates,  which  were 
generally  higher  than  the  previous  ones, 
when  under  the  regulations  of  the  Depart- 
ment of  Labor  governing  wage  determina- 
tions, such  determinations  did  not  become 
obsolete  until  more  than  90  days  had 
elapsed  since  the  award  of  the  contract  to 
which  the  rates  applied,  and  the  contract 
was  awarded  within  this  period.  Under 
the  circumstances  of  the  present  case,  the 
contract  was  awarded  when  the  contract- 
ing officer  finally  notified  the  contractor 
that  he  had  been   awarded   the  contract 


rather  than  when  the  contract  and  bond 
forms  were  forwarded  to  the  contractor  for 
preliminary  examination  and  execution. 

A  contractor  is  not  entitled  to  additional 
compensation  by  reason  of  an  overrun  in 
compacted  embankment  work  over  the  esti- 
mated amount  of  such  work  indicated  in 
the  schedule,  notwithstanding  that  this 
estimate  was  erroneous  when  the  specifica- 
tions included  an  approximate  quantities 
provision  ;  when  the  amount  of  compaction! 
work  actually  required  of  the  contractor 
conformed  to  the  dimensions  and  standards 
prescribed  by  the  drawings  and  specifica- 
tions ;  and  when  the  contractor  could  have 
roughly  computed  this  amount  from  the 
drawings  before  submitting  its  bid.  A 
memorandum  issued  by  one  of  the  Govern- 
ment engineers  to  the  contractor  at  its 
request  in  which  the  compacted  and  un- 
compacted  embankment  work  remaining 
to  be  done  was  computed  in  tabular  form 
in  general  conformity  with  the  require- 
ments of  the  specifications  and  drawings 
did  not  constitute  a  change  within  the 
meaning  of  the  "changes"  article  of  the 
contract,  and  hence  did  not  entitle  the 
contractor  to  additional  compensation. 
Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBCA-40  (Aug.  17,  1956)  63  I.D.  289 

A  contractor  who  has  constructed  com- 
pacted embankments  to  a  greater  width 
than  called  for  by  the  specifications  in 
order  to  serve  his  own  convenience  is  not 
entitled  to  compensation  for  the  excava- 
tion of  the  additional  material  so  used 
when  the  specifications  provided  for  pay- 
ment only  for  "required"  excavation,  and 
the  narrower  embankments  required  by  the 
specifications  could  have  been  constructed 
with  standard  excavating  and  rolling 
equipment  either  by  constructing  a  rail- 
road type  of  embankment  or  by  patrol 
blading.  It  is  immaterial  under  the  cir- 
cumstances of  the  case  that  the  wider  em- 
bankment could  be  used  by  the  Government 
as  a  roadway  for  maintenance  purposes. 

A  contractor  is  not  entitled  to  additional 
compensation  for  placing  in  canal  embank- 
ments material  excavated  from  the  canal, 
even  though  some  of  the  material  had  to  be 
rehandled  (since  the  embankments  could 
not  be  built  until  a  lining  had  been  placed 
in  the  canal),  when  under  the  terms  of  the 
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specifications  suitable  material  removed  in 
excavation  was  to  be  used  in  the  construc- 
tion of  embankments,  and  the  unit  price 
for  canal  excavation  was  to  cover  the  cost 
of  all  work  in  connection  with  the  con- 
struction of  canal  embankments. 

A  contractor  is  not  entitled  to  additional 
compensation  for  cleaning  windblown  ma- 
terial from  constructed  laterals  when  un- 
der the  terms  of  the  contract  the  contrac- 
tor was  required  to  deliver  all  work  "com- 
plete and  undamaged,"  and  the  contractor 
has  not  shown  that  the  Government  ex- 
ceeded its  normal  rights  as  a  landowner, 
or  was  otherwise  at  fault,  in  clearing  ad- 
joining farm  units  from  which  some  of  the 
windblown  material  may  have  derived. 
Moreover,  even  if  the  fault  of  the  Govern- 
ment were  to  be  presupposed,  the  restora- 
tive work  would  constitute  neither  a 
"change"  nor  an  "extra,"  and  could  not, 
therefore,  form  a  basis  for  the  allowance 
of  additional  compensation  under  the 
contract. 

Appeal  of  McWatcrs  and  Bartlett, 
IBCA-56  (Oct.  31,1956) 

A  claim  for  additional  compensation 
based  on  variations  from  estimated  quan- 
tities, which  were  not  the  result  of  any 
changes  in  the  contract's  requirements  but 
were  due  to  faulty  estimates  originally 
made  by  the  Government  and  which,  al- 
though considerable,  were  not  so  great  that 
bad  faith  on  the  part  of  the  Government  in 
preparing  the  specifications  could  be  im- 
plied, does  not  furnish  a  basis  for  an  equit- 
able adjustment.  Although  one  item  in  the 
schedule  was  entirely  deleted,  it  was  only 
one  of  a  considerable  group  of  closely  re- 
lated items,  and  it  was  so  trivial  in  amount 
compared  to  the  total  amount  involved  in 
the  contract  that  it  would  not  in  itself 
seem  to  call  for  an  equitable  adjustment. 
Moreover,  in  so  far  as  this  item  or  any 
other  item  in  the  contractor's  claim  may  be 
based  on  the  contention  of  bad  faith  on  the 
part  of  the  Government  or  such  unreason- 
ableness of  the  Government's  estimates  as 
would  amount  to  a  breach  of  contract,  it 
would  constitute  a  claim  for  unliquidated 
damages  which  could  not  be  allowed 
administratively. 

Appeal  of  A.  8.  Horner  Construction  Co., 
IBCA-75  (Dec.  20, 1056)  63  I.D.  401 


A  claim  for  additional  compensation  oi 
account  of  an  increase  in  wages  granted  bj 
the  contractor,  in  response  to  a  union  de 
mand,  must  be  denied  where  the  onlj 
contractual  provision  under  which  the 
claim  might  conceivably  be  allowed  is  lim 
ited  to  expenses  that  are  "actual,  reason 
able,  and  necessary,"  and  where  there  is 
no  showing  that  the  labor  market  in  the 
contract  area  was  such  that  the  contractoi 
had  no  alternative  but  to  meet  the  demand, 
Appeal  of  Commomvealth  Electric  Com- 
pany, IBCA-S7  (Jan.  18,  1957) 

A  contractor's  claim  for  additional  com- 
pensation, based  on  the  delay  of  the  Gov- 
ernment in  making  timely  delivery  of  steel 
members  to  be  incorporated  in  towers  to 
be  erected  by  the  contractor  under  specifi- 
cations which  did  not  prescribe  the  con- 
tractor's sequence  or  mode  of  operations, 
nor  fix  definite  dates  for  the  delivery  of  the 
steel  members,  is  a  claim  for  unliquidated 
damages  that  may  not  be  administratively 
settled. 

A  contractor's  claim  for  additional  com- 
pensation for  placing  gravel  under  tower 
footings  to  stabilize  the  foundations  must 
be  disallowed  when  the  record  shows  that 
the  contractor  adopted  this  method  for  its 
own  convenience  to  solve  a  dewatering 
problem  which  was  its  responsibility  under 
the  terms  of  the  applicable  specifications. 
Appeal  of  Parker-Schram  Company, 
IBOA-71  (Jan.  31,  1957) 

The  Board  of  Contract  Appeals  lacks 
jurisdiction  to  consider  a  claim  for  addi- 
tional compensation  when  no  appeal  was( 
taken  from  the  contracting  officer's  decision  , 
rejecting  the  claim  within  the  time  speci- 
fied in  the  "disputes"  clause  of  the  contract. 
Appeal  of  Tri-State  Construction  Co., 
IBCA-63  (Feb.  26,  1957)  64  I.D.  38 

Where  the  specifications  contain  an  ap- 
proximate quantities  provision,  a  contrac- 
tor is  not  entitled  to  additional  compensa- 
tion by  reason  of  underruns  in  estimated 
quantities  of  crushed-rock  blanket  and  rip-  ! 
rap     merely     because     the     Government 
changed  the  design  prior  to  the  advertise- 
ment for  bids  but  neglected  to  correct  the  i 
estimates,  if  in  fact  the  schedule  quantities 
could  have  been  verified  by  the  contractor  ! 
from  the  information  supplied  by  the  draw- 
ings and  specifications.    The  mere  fact  that 
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here  was  some  degree  of  uncertainty  in 

estimating  the  quantities  from  the  draw- 

m;    ngs  and  specifications  is  immaterial  if  the 

legree  of  uncertainty  was  not  appreciable. 

Appeal  of   Texas   Construction   Company 

,      md       Hyde        Construction       Company, 

J  |  BCA-73  (Apr.  23,  1957)  64  I.D.  97 

Under  a  contract  for  the  construction  of 
Section  "G"  of  the  Richardson  Highway  in 
Alaska,  the  contractor  is  not  entitled  to  ad- 
31    litional  compensation  under  the  "changes" 
ind  "changed  conditions"  articles  of  the 
contract,  notwithstanding  the  fact  that  the 
v,    locations  and  yields  of  the  borrow  pits  in- 
;    iicated  on  the  plans  did  not  reflect  the 
,„  yields  of  the  borrow  pits  used  in  construc- 
,,    tion.     Not  only  did  the  Government  not 
f     guarantee  the  data  indicated  in  the  plans 
and  reserve  the  right  to  establish  substi- 
tute borrow  pits  when  pits  indicated  on  the 
.     drawing  failed  but  the  Government  also 
under  the  terms  of  the  special  provisions 
i    of  the  contract  modifying  the  "changes" 
and  "changed  conditions"  articles  reserved 
i  (the  right  to  make  changes  in  the  plans  to 
meet  unanticipated  field  conditions,   and 
limited  the  right  of  the  contractor  to  addi- 
tional compensation  to  instances  in  which 
there  were  overruns  or  underruns  in  ex- 
cess of  25  percent  of  estimated  quantities. 
The  contractor  was,  therefore,  entitled  to 
additional  compensation  only  to  the  extent 
that  borrow  and  overhaul  exceeded  the 
stated  limitation. 

The  total  deletion  by  the  Government  of 
an  item  providing  for  a  select  borrow  sur- 
face course  in  a  contract  for  the  construc- 
tion of  Section  "G"  of  the  Richardson 
j  Highway  in  Alaska  entitled  the  contractor 
'  to  an  equitable  adjustment  under  the 
"changes"  article  of  the  contract  when  the 
item  was  deleted  because  of  insufficiency 
of  funds  rather  than  to  meet  unanticipated 
field  conditions,  provided  that  the  contrac- 
tor has  demonstrated  a  relation  of  cause 
and  effect  between  the  deletion  of  the  item 
and  the  consequences  attributed  thereto. 
The  contractor  is  entitled  to  an  equitable 
:  adjustment  for  preparatory  work  on  a 
specialized  plant  designed  to  produce  the 
select  borrow  material  economically  but 
;  not  for  another  plant  which  was  either  not 
acquired  for  the  sole  purpose  of  perform- 
ing the  deleted  item  or  which  was  aban- 
doned as  the  instrument  for  the  perform- 


ance of  the  item  long  before  its  deletion. 
On  the  other  hand,  the  contractor  is  not 
entitled  to  any  equitable  adjustment  by 
reason  of  difficulties  encountered  in  finish- 
ing the  subgrade  when  such  difficulties 
were  due  to  its  own  haste  and  inadequacies 
in  finishing  the  subgrade  prior  to  the  dele- 
tion of  the  surfacing  course,  or  by  reason 
of  the  prolongation  of  the  work  into 
another  operating  season  when  this  was 
due  to  the  same  cause,  and  to  the  failure  of 
the  contractor  to  give  timely  notice  of 
completion  prior  to  the  onset  of  winter 
weather.  A  highway  contractor  may  not 
maintain  high-salaried  employees  and 
equipment  during  the  winter  to  complete 
work  that  had  been  virtually  completed  at 
the  close  of  the  prior  working  season  for 
fear  that  the  Government  might  require 
excessive  repairs  of  winter  maintenance 
when  such  fear  proved  groundless.  In 
any  event,  a  claim  that  the  failure  of  the 
Government  to  perform  its  obligations 
under  a  contract  resulted  in  the  prolonga- 
tion of  the  work  into  another  season  is  a 
claim  for  unliquidated  damages  that  may 
not  be  administratively  settled  or  allowed. 
Appeals  of  Morrison-Knudscn  Company, 
Inc.,  IBCA-36  and  IBCA-50  (May  27, 
1957)  64  I.D.  185 

A  contractor  who,  in  excavating  a 
trench  for  a  sewer  in  Charlotte  Amalie,  St. 
Thomas,  Virgin  Islands,  in  an  area  along 
the  shoreline  where  a  seawall  and  other 
waterfront  improvements  had  been  in- 
stalled, encountered  an  unusually  large 
number  of  submerged  pier  piles  that  were 
extremely  difficult  to  remove,  in  addition 
to  piles  at  a  site  indicated  on  a  sheet  of 
the  drawings  as  the  "Site  of  Old  Pier 
Piles,"  is  entitled  to  additional  compensa- 
tion either  under  the  "changed  conditions" 
or  "changes"  clause  of  the  contract  for  the 
work  involved  in  removing  such  piles.  A 
general  site  investigation  clause  included 
in  the  specifications  was  too  vague  to  con- 
stitute a  sufficient  warning  of  the  exist- 
ence of  submerged  piling  at  sites  not  indi- 
cated on  the  drawings,  and  the  contractor 
may  be  said  to  have  encountered  a 
"changed  condition"  either  because  the 
existence  of  the  submerged  piling  was  a 
subsurface  physical  condition  that  differed 
materially  from  the  representation  made 
in  the  drawing,  or  because  the  number  and 
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character  of  the  piles  constituted  an  un- 
known physical  condition  of  an  unusual 
nature  differing  materially  from  those  or- 
dinarily encountered  and  generally  recog- 
nized as  inhering  in  work  of  the  character 
provided  for  in  the  contract.  To  the  ex- 
tent that  the  submerged  piling  actually 
removed  was  in  excess  of  that  indicated  on 
the  plans,  there  wTas  also  a  "change"  in  the 
scope  of  the  work. 

A  contractor  who,  in  excavating  the 
trench  for  a  sewer  in  Charlotte  Amalie,  St. 
Thomas.  Virgin  Islands,  in  an  area  of 
hydraulic  fill  installed  in  connection  with 
the  construction  of  a  seawall,  encountered 
in  a  large  part  of  the  area  extremely  un- 
stable soil  conditions  that  materially  in- 
creased the  costs  of  the  excavation  and 
made  necessary  a  departure  to  a  large 
extent  from  the  methods  of  laying  the 
sewer  pipe  prescribed  in  the  specifications, 
is  entitled  to  additional  compensation 
under  the  "changed  conditions"  clause  of 
the  contract.  The  statement  in  the  Invi- 
tation for  Bids  that  the  trench  for  the 
sewer  was  to  be  in  "dredged  fill"  denoted, 
especially  in  connection  with  the  surface 
appearance  of  the  area,  a  classified  fill 
rather  than  a  spoil  bank  area.  If  the  fill 
was  a  classified  fill,  the  contractor  had  no 
reason  to  expect  the  difficulties  it  actually 
encountered.  "While  the  specifications  did 
suggest  the  possibility  of  minor  difficul- 
ties, they  did  not  suggest  the  highly  ab- 
normal conditions  actually  encountered  by 
the  contractor.  Since  the  sewer  line 
could  not  be  successfully  laid  by  following 
entirely  the  methods  prescribed  in  the 
specifications,  and  the  Government  ac- 
quiesced in  the  methods  actually  em- 
ployed, the  contractor  is  also  entitled  to 
additional  compensation  under  the 
"changes"  clause  of  the  contract. 
Appeal  of  Caribbean  Construction  Corpora- 
tion, IBCA-90  (June  28,  1957)     64  I.D.  254 

A  contractor  who  was  performing  a  con- 
tract to  rehabilitate  an  existing  irrigation 
system  was  obligated  under  the  terms  of 
the  contract,  which  indicated  that  the 
work  was  to  be  delivered  complete  and 
undamaged,  to  repair  the  damage  to  such 
work  caused  by  flood  waters  resulting  from 
an  unusually  heavy  rainstorm,  even 
though  it  may  not  have  been  at  fault  in 
constructing  the  protective  works  required 


by  the  specifications.  The  costs  of  the 
repair  work  cannot  be  allowed  under  the 
"changed  conditions"  article  of  the 
contract. 

In  order  to  permit  inspection  of  damage 
caused  by  a  flood  resulting  from  an  un- 
usually heavy  rainstorm  a  contractor 
could  be  required  to  dewater  a  headworks 
structure  inundated  by  the  flood  waters 
when  the  contract  provided  that  the  con- 
tractor was  to  provide  without  cost  to  the 
Government  reasonable  facilities  for  the 
inspection  of  the  work. 

The  question  whether  a  contractor  who 
was  engaged  in  the  rehabilitation  of  an 
existing  irrigation  system  may  be  required 
to  repair  storm  damage  to  the  work  out- 
side the  pay  or  neat  lines  of  the  contract 
depends  in  large  part  upon  whether  the 
contractor  was  negligent  in  its  operations 
prior  to  the  occurrence  of  the  storm. 
Although  under  the  terms  of  the  contract 
the  contractor  was  required  to  repair  the 
storm  damage  irrespective  of  fault  on  its 
part,  this  obligation  wrould  be  limited  to 
the  restoration  of  the  work  it  had  under- 
taken under  the  contract.  On  the  other 
hand,  if  the  contractor  were  guilty  of 
negligence  in  the  conduct  of  its  operations 
prior  to  the  storm,  it  would  be  obligated 
to  repair  any  damage  attributable  to  its 
negligence,  whether  within  or  without  the 
pay  or  neat  lines.  However,  even  though 
the  contractor  were  not  negligent,  the 
scope  of  its  obligation  to  repair  storm  dam- 
age would  not  be  so  narrow  that  it  could 
not  be  required  to  do  any  work  that  was 
outside  the  pay  or  neat  lines,  nor  so  wide 
that  it  could  be  required  to  restore  any 
property  of  the  Government  that  may  have 
been  damaged  by  the  storm.  Thus,  the 
contractor,  who  was  required  to  make  an 
opening  through  an  embankment,  was  not 
obligated  to  rebuild  other  portions  of  it, 
irrespective  of  the  relationship  of  this 
work  to  the  restoration  of  the  area  ex- 
cavated by  the  contractor  or  to  the  com- 
pletion of  other  features  of  the  contract 
work. 

Appeal  of  Barnard-Curtiss  Company, 
IBCA-S2  (Aug.  0,  1957)  64  I.D.  312 

The  equitable  adjustment  to  which  a 
contractor  is  entitled  upon  termination  of 
a  Government  construction  contract  in- 
cludes not  only  an  allowance  for  profit  but 
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i  also  for  general  overhead  on  the  uncom- 
pleted portion  of  the  work. 
Appeal  of  D.  R.  Haddox,  IBCA-84  (Supp.) 
(Oct.  18,  1957) 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  it  encountered  "changed  con- 

\  ditions"  within  the  meaning  of  the  first 
category  of  conditions  specified  in  the  U.S. 

'  standard  form  of  Government  construc- 
tion contract,  namely  conditions  materially 
different  from  those  indicated  by  the 
drawings  or  specifications,  cannot  be  al- 
lowed where  the  specifications  provided 
that    the   geological   conditions   were   not 

.  guaranteed,  and  that  no  additional  allow- 
ance would  be  made  for  tunnel  excavation 
on  account  of  the  nature  or  condition  of 
any  of  the  material  encountered,  and  the 
drawings,  although  they  contained  in  sum- 
mary form  logs  of  exploration,  or  drill  hole 
information,  were  in  themselves  only  repre- 

,  sentations  of  what  was  found  in  the  par- 

'  ticular  drill  holes  rather  than  representa- 

.  tions  of  what  the  contractor  would 
encounter  in  actual  excavation. 

A  claim  for  additional  compensation 
made   by   a   tunneling  contractor   on   the 

]  ground  that  it  encountered  "changed  con- 
ditions" within  the  meaning  of  the  second 
category  of  conditions  specified  in  the  U.S. 
standard  form  of  Government  construc- 
tion contract,  namely  conditions  of  such  an 
unusual  nature  that  they  could  not  rea- 
sonably have  been  anticipated  by  the  con- 
tractor, may  be  allowed  notwithstanding 
the  inclusion  of  caveatory,  or  exculpatory 
provisions  in  the  specifications.  Neverthe- 
less, the  burden  of  proving  a  claim  in  the 
second  category  is  a  fairly  heavy  one,  since 
the  contractor  must  show  not  only  that 
it  encountered  conditions  that  were  unex- 

:  pected  to  it  but  also  that  the  conditions 
encountered  would  have  been  generally  re- 
garded as  unexpected  by  others  engaged  in 
the  same  type  of  operations.  Therefore, 
such  a  claim  must  be  rejected  when  the 
record  shows  that  the  contractor  made 
only  a  hurried  and  casual  pre-bid  investiga- 
tion ;  the  specifications  required  the  tun- 
nels constructed  to  be  fully  supported  ;  the 
drill  hole  information  indicated  the  pos- 
sibility of  encountering  adverse  geological 
conditions;  and  the  percentage  of  over- 
break  experienced  by  the  contractor  was 


only  slightly  more  than  should  have  been 
expected  in  view  of  the  geological  condi- 
tions, and  the  slight  excess  may  have  been 
attributable  to  the  contractor's  methods  of 
operation. 

Appeal  of  J.  A.  Terteling  &  Sons,  Inc., 
IBGA-27  (Dec.  31,  1957)  64  I.D.  466 

The  existence  of  an  error  in  calculating 
an  estimated  quantity  of  excavation  and 
of  a  further  unexplained  discrepancy  be- 
tween the  estimated  quantity  of  excava- 
tion and  the  actual  excavation  does  not 
in  itself  establish  that  a  contracting  officer 
was  wrong  in  finding  and  concluding  that 
the  contractor  could  have  made  a  suf- 
ficiently accurate  calculation  of  the  prob- 
able amount  of  the  excavation  by  utilizing 
information  supplied  by  the  drawings  and 
specifications,  and  that,  in  view  of  the  ap- 
proximate quantities  provision  included  in 
the  specifications,  additional  compensation 
could  not  be  allowed  by  reason  of  a  sub- 
stantial underrun  below  the  estimated 
quantity. 

Appeal  of  the  Diamond  Engineering  Com- 
pany, IBCA-93  (Dec.  20, 1957) 

When  the  Government  ordered  a  supply 
of  copper  tubing  which  was  to  be  used  in 
the  fabrication  of  heat  exchangers,  and  the 
straightness  of  the  tubes  was  of  "para- 
mount" importance  but  the  specifications, 
although  they  included  straightness  among 
the  characteristics  of  workmanship,  failed 
to  specify  a  tolerance  for  straightness,  the 
supplier  was  entitled  to  additional  com- 
pensation for  straightening  the  tubing 
after  delivery  in  order  to  meet  the  Govern- 
ment's requirement  for  straightness,  which 
allowed  a  tolerance  of  only  one  hundredth 
of  an  inch  per  foot. 

Appeal  of  Atlantic  Aluminum  &  Metal  Dis- 
tributors, Inc.,  IBCA-129  (Apr.  22,  1958) 

65  I.D.  173 

When  a  contracting  officer  erroneously 
construes  the  terms  of  a  contract,  with  the 
result  that  the  contractor  is  asked  to  sup- 
ply cable  and  conduit  not  required  by  the 
contract,  the  contractor  is  entitled  to  addi- 
tional compensation  for  such  materials. 
Appeal  of  Westinghouse  Electric  Corpora- 
tion, IBCA-134    (Supp.)    (Apr.  30,  1958) 

65  I.D.  203 

A  contractor  was  engaged  in  stringing 
operations  while  constructing  a  transmis- 
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sion  line  under  a  contract  which  required 
the  reels  of  conductor  to  be  furnished  by 
the  Government.  After  stringing  opera- 
tions had  commenced,  the  contractor  dis- 
covered that  many  of  the  reels  were  de- 
fectively wound,  and  that  this  condition 
necessitated  stops  in  its  operations  for  the 
purpose  of  disentangling  individual  wraps 
of  the  conductor  and  of  cutting  off  tails. 
The  contractor  filed  a  claim  for  additional 
compensation  for  performing  this  work, 
and  a  change  order,  which  provided  addi- 
tional compensation  and  which  was  ac- 
cepted by  the  contractor,  was  entered. 
Subsequently,  the  contractor  filed  an  addi- 
tional claim  based  on  a  general  slow-down 
of  its  operations,  as  distinguished  from 
the  complete  stoppages  of  its  operations 
involved  in  the  repair  or  adjustment  of  the 
defectively  reeled  conductor.  The  slow- 
down claim  also  included  an  element  based 
on  "over-inspection"  of  the  contractor's 
operations.  The  slow-down  claim  must  be 
rejected  when  the  evidence  shows  that  the 
contractor  operated  too  fast  rather  than 
too  slow,  and  that  this  method  of  opera- 
tion rather  than  the  condition  of  the  con- 
ductor or  over-inspection  was  responsible 
for  the  difficulties. 

Appeals  of  Tyee  Construction  Company 
and  Parker-Schram  Company,  IBCA-112 
and  IBCA-113  (Apr.  30, 1958) 

After  the  occurrence  of  a  storm,  which 
damaged  an  excavation  for  anchors  and 
footing  for  spillway  30-ton  cableway,  the 
contracting  officer  allowed  the  contractor 
an  option  in  performing  the  necessary  re- 
pair work  between  placing  concrete  to  the 
limits  of  the  excavation  or  forming  to  the 
neat  line  of  the  structure,  in  addition  to 
requiring  him  to  clean  out  the  excavation. 
The  contractor  conceded  his  obligation  to 
remove  the  materials  that  had  sloughed 
into  the  excavation  but  contended  that  it 
could  not  be  required  to  reexcavate  be- 
yond the  neat  lines  or  to  place  concrete 
fill  in  this  area.  Although  the  specifica- 
tions required  excavation  to  be  made  only 
to  the  neat  lines  of  the  structures,  and  it 
was  contemplated  that  forming  would  be 
necessary  only  above  ground  levels,  the 
repair  of  storm  damage  is  not  generally 
regarded  as  extra  work,  even  though  it  is 
not  contemplated  by  the  specifications,  and 
hence  the  contractor  was  not  entitled  to 


additional  compensation  unless  it  could 
show  that  the  contracting  officer,  in  allow- 
ing it  a  choice  only  between  two  alterna- 
tives prevented  it  from  adopting  still 
another  method  which  was  reasonably 
adapted  to  the  requirements  of  the  situa- 
tion and  which  would  have  been  less  expen- 
sive than  either  of  the  two  methods  which 
were  allowed.  It  is  immaterial  that  the 
cost  of  repairing  the  storm  damage  was 
disproportionate,  or  that  the  work  to  be 
performed  under  the  contract  was  limited 
to  foundation  work. 

Appeal  of  Younger  Bros.,  Inc.,  IBCA-148 
(May  28, 1958 )  65  I.D.  238 

The  claim  of  a  contractor  engaged  in 
the  construction  of  substations  for  the 
Bonneville  Power  Administration  that  he 
was  obliged  to  incur  expenses  for  overtime 
by  reason  of  an  order  of  the  contracting 
officer  to  accelerate  the  work  must  be  re- 
jected when  it  appears  that  the  contractor 
was  greatly  behind  in  his  work  at  that 
time;  that  the  contracting  officer  had  the 
express  right  under  the  specifications  to 
direct  that  the  contractor's  work  force  be 
increased  when  a  satisfactory  rate  of  prog- 
ress was  not  being  maintained ;  and  that 
the  contracting  officer  merely  authorized 
the  overtime  work.  Although,  the  contrac- 
tor had  prior  thereto  requested  an  exten- 
sion of  time,  and  the  contracting  officer 
had  failed  to  act  on  the  request,  the  con- 
tractor cannot  be  said  to  have  been  prej- 
udiced when  the  request  was  not  made  at 
the  time  the  delays  occurred ;  the  contrac- 
tor did  not  demur  against  the  contracting 
officer's  inaction,  and  the  contracting  of- 
ficer, after  virtually  granting  the  contrac- 
tor's request  at  the  time  the  work  was 
ordered  to  be  accelerated,  finally  granted 
an  adequate  extension  of  time. 
Appeal  of  W  &  W  Company,  IBCA-54 
(Aug.  4,  1958) 

Despite  the  fact  that  a  dike,  which  was 
constructed  across  a  marsh  by  the  contrac- 
tor, was  not  constructed  entirely  in  accord- 
ance with  the  method  contemplated  by  the 
specifications,  the  contractor  is  not  entitled 
to  an  equitable  adjustment  under  the 
"changes"  clause  of  the  standard  form  of 
Government  construction  contracts,  when 
the  change  in  the  method  of  construction 
was  suggested  by  the  contractor  rather 
than  by  the  contracting  officer,  and  the 
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contractor  made  the  suggestion  without  re- 
questing a  change  order,  such  work  being 
voluntary  work  rather  than  a  change  in  the 
technical  sense.  Moreover,  if  the  method 
of  construction  adopted  actually  mitigated 
the  difficulties  of  the  contractor,  arising 
from  the  continuous  subsidence  of  the  core 
of  the  dike  in  the  marsh,  any  equitable 
adjustment  would  have  to  be  made  down- 
wards rather  than  upwards.  The  contrac- 
tor also  could  not  claim  that  the  sequence 
of  operations  contemplated  by  the  specifi- 
cations— placing  fill,  grading  fill  and  plac- 
ing topping  material — was  infeasible  when 
it  did  not  itself  follow  such  sequence,  and 
the  officers  of  the  Government  did  not  at- 
tempt to  interfere  with  the  sequence  of 
operations  actually  adopted  by  the 
contractor. 

Appeal  of  Reid  Contracting  Company, 
Inc.,  IBCA-74  (Dec.  19,  1958)    65  I.D.  500 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor,  who  ex- 
pected that  the  tunnel  would  be  drilled 
entirely  through  andesite  rock  but  who 
found  that,  except  for  short  distances  near 
the  portals,  the  tunnel  had  to  be  drilled 
through  volcanic  tuff  breccia,  may  not  be 
allowed  under  the  "changed  conditions"- 
clause  of  the  standard  form  of  Govern- 
ment construction  contract  when  the  evi- 
dence shows  that  the  tunnel  was  drilled 
through  a  volcanic  mountain  area  of  rapid- 
ly changing  formations,  the  geologic  data 
set  out  in  the  contract  drawings  was 
insufficient  to  reflect  the  subsurface  geol- 
ogy of  the  central  reaches  of  the  tunnel, 
the  Government  in  the  specifications  ex- 
plicitly and  emphatically  disclaimed 
knowledge  of  subsurface  conditions  in 
those  reaches,  and  the  surface  geology 
was  likewise  insufficient  to  justify  a  con- 
clusion that  the  tunnel  would  be  driven 
through  andesite  rock  for  its  entire  length, 
and  provision  was  also  made  in  the  speci- 
fications for  contingencies  that  indicated 
that  difficulties  might  be  encountered  in 
the  excavation.  In  view  of  all  these  cir- 
cumstances, the  fact  that  the  tunnel  had 
to  be  more  fully  supported  than  the  Gov- 
ernment expected  is  not  significant,  espe- 
cially since  it  appears  that  the  amount 
of  supports  represented  a  compromise  be- 
tween the  Government's  engineers  and  the 
State  safety  inspectors  in  order  to  prevent 
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the  work  from  being  shut  down.  Since 
the  tuff  breccia  encountered  by  the  con- 
tractor was  not  absolutely  continuous ; 
there  were  variations  in  the  structure  and 
other  qualities  of  the  material;  and  the 
record  fails  to  show  that  the  amount  of 
tuff  breccia  exceeded  the  amount  that 
could  reasonably  have  been  anticipated, 
there  must  also  be  rejected  the  contractor's 
contention  that  it  could  not  reasonably 
have  expected  to  encounter  a  continuous 
stretch  of  almost  3,000  feet  of  tuff  or  tuff 
breccia  in  variable  volcanic  material  in  a 
tunnel  which  was  approximately  3,600  feet 
long. 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor,  who  en- 
countered volcanic  tuff  breccia  rather  than 
andesite  rock  which  it  expected,  must  be 
rejected,  even  if  it  be  assumed  that  the 
tuff  breccia  material  constituted  a 
"changed  condition"  within  the  meaning 
of  that  clause  in  the  standard  form  of  Gov- 
ernment construction  contract,  when  the 
contractor  is  unable  to  prove  that  such 
material  actually  increased  the  difficulties 
of  excavation  and  its  costs.  Such  a  con- 
clusion must  be  reached  when  the  record 
shows  that  normally  tuff  breccia  is  as  easy 
to  work  in  as  andesite  rock,  and  that  the 
contractor's  difficulties  may  have  been 
largely  due  to  its  lack  of  experienced  em- 
ployees with  the  requisite  know-how  for 
dealing  with  the  problems  encountered  and 
its  employment  of  experimental  methods 
and  equipment  which  may  have  impeded 
the  work. 

Appeal  of  George  A.  Lord  and  William  T. 
Lord,  Partners,  d/o/a  Lord  Bros.  Contrac- 
tors, IBCA-125  (Feb.  16,  1959)     66  I.D.  34 

A  claim  of  a  contractor  for  additional 
compensation  on  account  of  monetary 
losses  allegedly  resulting  from  a  failure 
of  the  Government  to  make  monthly  prog- 
ress payments  as  provided  by  the  contract 
is  based  on  a  breach  of  contract,  and  may 
not  be  administratively  determined  under 
a  standard-form  construction  contract. 
Appeal  of  J.  W.  Merz,  IBCA-64  (Mar.  10, 
1959) 

A  motion  for  reconsideration  of  a  claim 
of  a  roadway  contractor  based  on  the  alle- 
gation that  the  Government  by  deleting  a 
select  borrow  surface  course,  which  the 
contractor  had  planned  to  use  to  correct 
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deficiencies  in  the  subgrade,  and  by  failing 
to  supply  suitable  topping  material  for 
finishing  the  subgrade  both  prior  and  sub- 
sequent to  the  deletion,  had  increased  the 
contractor's  costs  in  finishing  the  subgrade 
must  be  denied  when  it  appears  that  (1) 
the  contractor  has  not  borne  the  burden 
of  proving  that  it  made  every  reasonable 
effort  to  conserve  suitable  topping  ma- 
terial from  excavation  and  borrow,  as 
required  by  the  specifications,  and  that  the 
Government  failed  to  designate  borrow 
pits  from  which  suitable  topping  material 
could  be  obtained  (2)  the  initial  grading 
by  the  contractor  had  been  very  rough 
(3)  the  gravamen  of  the  contractor's  com- 
plaint was  really  that  too  much  of  the 
borrow  material  had  to  be  windrowed 
rather  than  that  it  was  unsuitable  (4)  the 
contractor's  alleged  plan  to  make  good  the 
deficiencies  of  the  subgrade  with  select 
borrow  was  an  afterthought  and  the 
alleged  plan  would  in  any  event  have  been 
inconsistent  with  the  requirements  of  the 
specifications  relative  to  the  laying  down 
of  the  subgrade,  and  might  have  involved 
greater  expense  than  the  use  of  ordinary 
borrow;  and,  finally  (5)  the  contractor 
failed  to  give  timely  notice  of  and  protest 
against  the  alleged  denial  of  suitable  top- 
ping material. 

Appeals  of  Morrison-Knudsen  Company, 
Inc.,  IBCA-36  and  IBCA-50  (Mar.  23, 
1959)  66  I.D.  71 

Bridge  construction  contractors  who  in 
pouring  concrete  for  the  decks  of  two 
bridges  constructed  by  them  were  required 
to  do  so  in  a  particular  sequence  or  man- 
ner, which  necessitated  the  installation  of 
construction  joints  not  contemplated  by 
the  specifications,  were  directed  to  per- 
form extra  works,  and  hence  are  entitled 
to  additional  compensation  and  extensions 
of  time  for  the  performance  of  the  work. 

Bridge  construction  contractors,  who 
were  instructed  to  cut  and  recess  a  few 
metal  stirrups  used  to  hold  the  reinforcing 
steel  in  place  while  the  concrete  for  the 
bridges  was  being  poured,  were  not 
directed  to  perform  extra  work,  since  the 
work  was  so  inconsequential  that  it  did 
not  materially  affect  the  whole  operation 
of  getting  the  concrete  true,  even  and  free 
from  projections,  as  required  by  the 
specifications. 


When  it  is  apparent  from  the  whole 
record  that  in  taking  their  appeal  the  con- 
tractors are  not  only  requesting  extensions 
of  time  but  also  additional  compensation 
for  extra  work,  and  that  the  contracting 
officer  intended  to  deny  such  additional 
compensation,  the  Board  will  direct  the 
contracting  officer  to  determine  the  amount 
of  such  additional  compensation,  notwith- 
standing the  defects  of  the  formal  claims 
of  the  contractors. 

Appeal    of    Cox    and    Haddox,    IBCA-155 
(Mar.  26,  1959)  66  I.D.  97 

A  contractor  who,  in  excavating  for  a 
septic  tank  and  seepage  pits,  which  were 
to  be  parts  of  a  sewage  disposal  system  for 
a  school  in  a  town  in  Alaska,  encountered 
a  water  table  that  fluctuated  seasonally, 
as  well  silt  of  a  fluid  consistency,  although 
such  conditions  were  contrary  to  indica- 
tions in  the  plans,  with  the  result  that  the 
Government  engineers  to  avoid  health 
hazards  had  to  redesign  the  sewage  dis- 
posal system  entirely,  may  be  said  to  have 
encountered  unanticipated  conditions 
which  were  "changed  conditions"  within 
the  meaning  of  the  applicable  contract 
provision,  notwithstanding  that  the  speci- 
fications included  also  a  general  caveatory 
provision  with  respect  to  soil  conditions. 
The  acceptance  by  the  contractor  of  the 
change  orders,  which  provided  for  the  re- 
design of  the  sewage  disposal  system,  did 
not  bar  it  from  requesting  an  equitable 
adjustment  of  its  increased  costs  prior  to 
the  redesign  of  the  system. 
Appeal  of  Waxoerg  Construction  Company, 
IBCA-144  (Mar.  31,  1959)         66  I.D.  123 

When  a  contract  for  the  construction  of 
a  bridge  and  culverts  in  Rock  Creek  Park 
included  both  unit  and  lump-sum  items, 
an  approximate  quantities  provision  of  the 
specifications,  which  in  terms  was  made 
applicable  only  to  unit  items  did  not  in 
itself  bar  additional  compensation  for 
overruns  in  the  lump-sum  items. 

Additional  compensation,  sought  after 
completion  of  all  of  the  work,  for  an  over- 
run in  masonry  work  in  the  construction 
of  a  culvert  in  Rock  Creek  Park,  due  to  a 
discrepancy  between  the  drawings  and  one 
of  the  notes  on  the  drawings,  must  be 
denied,  where  the  contractor  failed  to 
comply  with  the  terms  of  the  contract  and 
specifications  which  required  that  it  call 
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such  discrepancies  to  the  attention  of  the 
contracting  officer  and  warned  that  any 
work  performed  without  his  determination 
would  be  at  its  own  risk  and  expense. 
Appeal  of  General  Excavating  Company, 
IBCA-150  (May  25,  1959) 

A  claim  for  additional  compensation  by 
a  contractor  under  the  first  category  of 
the  "changed  conditions"  clause  of  the  con- 
tract, relating  to  divergent  conditions,  as 
distinguished  from  the  second  category  of 
"changed  conditions,"  relating  to  unantici- 
pated conditions,  on  the  ground  that  it 
encountered  large  quantities  of  hard  ma- 
terial which,  in  view  of  the  logs  of  sub- 
surface exploration  made  available  to  it 
in  the  drawings,  it  could  not  reasonably 
have  expected  must  be  denied  when  the 
logs  of  exploration  were  outside  the  area 
to  be  excavated,  and  did  not  generally 
penetrate  to  grade,  and  in  any  event  indi- 
cated that  large  quantities  of  hard  ma- 
terial were  present,  and  the  presence  of 
such  hard  material  could  have  been  ascer- 
tained by  a  more  adequate  site  investiga- 
tion. Whether  or  not  logs  of  exploration 
can  be  regarded  as  unqualified  representa- 
tions must  depend  on  the  circumstances  of 
each  individual  case.  When  a  contract 
charges  a  contractor  with  the  duty  of  in- 
vestigating the  site  of  the  work,  it  must 
make  such  an  investigation,  whether  or  not 
it  is  asserting  a  changed  condition  in  the 
first  or  the  second  category,  unless  indeed, 
the  claim  is  based  on  a  representation  of 
such  a  nature  that  a  site  investigation 
would  be  completely  pointless.  However, 
the  standard  of  adequacy  in  conducting  a 
site  investigation  may  well  be  less  rigorous 
in  first  than  in  second  category  cases. 

When  the  provisions  of  the  specifications 
of  a  contract  require  the  contractor  to 
store  inflow  into  a  reservoir  to  a  certain 
elevation  and  to  provide  temporary  control 
works  which  should  be  capable  of  releas- 
ing water  up  to  250  cubic  feet  per  second 
in  the  event  permanent  outlet  works  are 
not  completed  by  a  certain  date,  such 
works  must  be  capable  of  passing  250  cubic 
feet  per  second  during  the  whole  irriga- 
tion season  and  not  merely  when  the  works 
were  first  constructed  and  water  was 
released  through  them,  since  the  need  for 
water  during  the  irrigation  season  is  a 
continuing  one.     However,  the  contractor 


is  entitled  to  an  equitable  adjustment  if 
its  costs  were  increased  by  failure  of  the 
Government  to  require  a  larger  opening  in 
the  intake  structure  at  the  time  when  it 
was  being  built. 

When  the  Government  in  order  to  pro- 
vide a  maximum  amount  of  water  for  irri- 
gation purposes  required  the  contractor  to 
provide  for  storage  of  water  in  a  reservoir 
above  the  maximum  height  designated  in 
the  contract,  either  by  increasing  the 
height  of  a  temporary  cofferdam  previ- 
ously constructed  by  the  contractor  or  by 
increasing  the  height  of  the  upstream  edge 
of  the  partially  completed  embankment  of 
the  permanent  dam,  such  requirement 
went  beyond  the  provision  of  the  specifica- 
tions imposing  on  the  contractor  the  obli- 
gation to  take  certain  protective  and 
control  measures  to  divert  and  care  for  the 
stream  during  construction  and  therefore 
constituted  a  change,  entitling  the  contrac- 
tor to  an  equitable  adjustment.  However, 
Government  instructions  to  avert  the 
threat  of  flood  damage  or  to  discharge 
other  contractual  obligations,  apart  from 
the  change  in  storage  requirements,  did 
not  constitute  a  change,  entitling  the  con- 
tractor to  an  equitable  adjustment. 
Appeal  of  Inter-City  Sand  and  Gravel  Co. 
and  John  Kovtynovich,  IBCA-128 
(May  29,  1959)  66  I.D.  179 

A  railroad  construction  contractor  who 
was  to  rehabilitate  mileage  of  The  Alaska 
Railroad  and,  in  so  doing,  was  required 
by  the  terms  of  the  specifications  to  effect 
two  separate  track  lifts  totaling  six  inches 
with  new  crushed  ballast  from  a  pit  located 
at  Spencer,  Alaska,  did  not  satisfy  the  re- 
quirement for  one  of  these  lifts  when  in 
the  course  of  replacing  and  respacing  the 
ties  it  gave  the  track  an  initial  or  out-of- 
face  lift,  and  tamped  the  old  ballast  to 
achieve  a  sound  road  bed  for  the  replaced 
and  respaced  ties,  even  though  when  the 
track  was  lowered  back  to  the  road  bed  it 
may  have  been  higher  than  before  the 
commencement  of  the  operations.  As 
the  out-of-face  lift  was  either  work  that 
necessarily  had  to  be  performed  to  carry 
out  the  purposes  of  the  contract,  or  was 
performed  for  the  convenience  of  the  con- 
tractor, it  cannot  qualify  as  extra  work 
entitling  the  contractor  to  additional  com- 
pensation.    There  was  also  nothing  in  the 


98 


CONTRACTS,    III 


correspondence  and  negotiations  relating 
to  the  approval  by  the  contracting  officer  of 
the  contractor's  progress  schedule  which 
could  be  said  to  have  effected  a  practical 
interpretation  of  the  requirements  of  the 
specifications  with  respect  to  the  track 
lifting  operations  inconsistent  with  their 
literal  terms. 

Appeal  of  William  A.  Smith  Contracting 
Company,  Inc.,  IBCA-83  (June  16,  1959) 

66  I.D.  233 

Interest  is  not  allowable  as  a  part  of  an 
equitable    adjustment    under    a    standard 
form  Government  contract. 
Appeal  of  Flora   Construction    Company, 
IBCA-101  (Sept.  4,  1959)  66  I.D.  315 

The  amount  of  the  equitable  adjustment 
to  be  made  on  account  of  a  "change"  or  a 
"changed  condition"  may  be  determined  on 
the  basis  of  a  fair  and  reasonable  approxi- 
mation of  costs,  arrived  at  by  a  studied 
consideration  of  the  record  as  a  whole. 
Cost  tabulations  made  by  either  party, 
even  though  there  is  oral  testimony  as  to 
their  correctness,  do  not  afford  a  satis- 
factory basis  for  an  equitable  adjustment 
if  major  discrepancies  exist  between  such 
tabulations  and  the  cost  records  from 
which  they  are  represented  as  having  been 
derived,  or  if  other  facts  or  circumstances 
reveal  the  existence  of  major  errors  in 
them. 

Appeal  of  Caribbean  Construction  Corpo- 
ration, IBCA-90  (Supp.)    (Sept.  22,  1959) 

66  I.D.  334 

A  contractor  who  experienced  large  over- 
runs in  estimated  schedule  quantities  in 
compacting  embankments  under  a  contract 
containing  an  "approximate  quantities" 
provision  is  not  entitled  to  additional  com- 
pensation under  the  "changed  conditions" 
clause  of  the  contract  merely  because  of 
such  overruns,  nothwithstanding  that  a 
mathematical  error  was  made  by  the  Gov- 
ernment in  estimating  the  schedule  quan- 
tities, nor  because  it  had  to  perform  the 
additional  work  of  compacting  the  em- 
bankments during  the  dry  summer  months 
when  the  amount  of  moisture  in  the 
ground  was  less  than  in  the  winter  or  the 
spring.  The  contractor  is  also  not  en- 
titled to  an  equitable  adjustment  under  the 
"changes"  clause,  although  errors  in  topog- 
raphy, resulting  from  the  use  by  the  Gov- 


ernment of  an  inaccurate  topographical 
map,  increased  the  quantities  of  the  com- 
pacted embankments,  since  the  nature  of 
the  work  to  be  done  was  in  no  wise  altered. 
However,  to  the  extent  that  the  overrun  in 
quantities  of  compacted  embankment  was 
attributable  to  the  errors  in  topography, 
the  contractor  may  be  entitled  to  an 
equitable  adjustment  under  the  "changed 
conditions"  clause,  in  that  the  true  topog- 
raphy could  be  regarded  as  a  "latent" 
physical  condition  at  the  site  differing  ma- 
terially from  the  indicated  topography. 
Appeal  of  Osberg  Construction  Company, 
IBCA-139  (Oct.  16,  1959)  66  I.D.  354 

When  a  contractor  has  appealed  from 
findings  and  decisions  of  a  contracting  offi- 
cer, rejecting  his  claims  for  additional 
compensation  and  extensions  of  time  for 
performance  of  the  contract,  which  was 
for  the  construction  of  a  fish  cultural  sta- 
tion, but  has  done  no  more  to  prosecute 
the  appeal  than  to  file  a  notice  of  appeal 
charging  in  general  terms  that  the  findings 
and  decisions  were  erroneous,  arbitrary, 
and  unfair,  the  Board  will  only  examine 
the  record  to  the  extent  necessary  to  de- 
termine whether  there  were  committed  any 
errors  manifest  on  its  face. 
Appeal  of  Sterling  Engineering  &  Con- 
struction Company,  Inc.,  IBCA-122 
(Oct.  23,  1959) 

A  claim  for  additional  compensation, 
sought  by  a  contractor  after  completion  of 
the  work,  for  overruns  in  the  work  and  ma- 
terials in  the  construction  of  a  bridge 
abutment  on  the  Laguna  Indian  Reserva- 
tion, due  to  a  discrepancy  between  the  esti- 
mated quantities  indicated  on  the  drawing 
and  the  work  indicated  on  the  drawing  it- 
self, against  which  the  estimated  quan- 
tities could  have  been  checked,  must  be 
denied  when  it  appears  that  the  contractor 
failed  to  comply  with  the  provision  of  the 
U.S.  standard  form  of  construction  con- 
tract, requiring  discrepancies  in  the  draw- 
ings to  be  called  to  the  attention  of  the 
contracting  officer. 

Appeal  of  W.  H.  Lynch,  d/b/a  Badger 
Lynch,  Contractors,  IBCA-173  (Oct.  27, 
1959) 

A  Government  construction  contractor 
which  had  erected  a  transmission  line 
tower  that  was  damaged  as  a  result  of  an 
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eartlislide  precipitated  by  the  acts  of  a 
third  person  was  entitled  to  payment  for 
the  erection  of  the  tower  but  was  charge- 
able with  what  would  have  been  the  costs 
of  reconstructing  the  tower,  even  though 
the  contracting  officer  had  decided  to  re- 
place the  tower  with  another  one  of  a  dif- 
ferent type  at  another  location. 
Appeal  of  Parker-Schram  Company, 
IBCA-118  (Jan.  11,  1960) 

When  a  tract  book  inspection  made  in 
connection  with  the  preparation  of  public 
lands  records  was  expanded  from  its  lim- 
ited purpose  of  checking  missing  docu- 
ments into  a  more  comprehensive  inspec- 
tion of  the  accuracy  and  completeness  of 
the  contractor's  work,  the  contractor  is  not 
entitled  to  extra  costs  of  supplying  addi- 
tional services  and  equipment  in  connec- 
tion with  the  expanded  inspection  when 
the  contracting  officer  found  that  the  ex- 
panded inspection  included  the  perform- 
ance of  functions  that  were  the  contractor's 
responsibility  and  were  of  greater  value 
to  the  contractor  than  the  amount  of  its 
claim,  and  the  contractor  during  the  long 
period  of  the  expanded  inspection  never 
requested  payment  for  the  additional  serv- 
ices and  equipment. 

Appeal  of  Petroleum  Ownership  Map  Com- 
pany, IBCA-169  (Jan.  19,  1960)     67  I.D.  33 

When  specifications  for  the  construction 
of  laterals  and  wasteways  did  not  provide 
for  the  construction  of  the  same  by  the 
so-called  economic  grade  method  and  the 
Government  has  failed  to  bear  the  burden 
of  proving  by  a  preponderance  of  the  evi- 
dence that  the  contractor  voluntarily 
adopted  this  method  as  its  own,  the  con- 
tractor is  entitled  to  additional  compensa- 
tion to  offset  the  increased  costs  of  any 
reexcavation  or  lateral  shoulder  excava- 
tion which  was  involved  in  the  construc- 
tion of  the  laterals  and  wasteways  by  the 
economic  grade  method. 
Appeal  of  Hcnly  Construction  Company, 
IBCA-185  (Feb.  23,  1960)  67  I.D.  44 

A  contractor  engaged  in  clearing  and 
grading  a  recreational  area  in  Yellowstone 
National  Park  was  not  entitled  to  addi- 
tional compensation  for  alleged  extra 
moves  in  connection  with  its  operations 
when  the  evidence  is  conflicting  as  to  the 
number  of  the  moves;  the  circumstances 


under  which  they  were  made  are  not  clear ; 
the  moves  may  have  been  necessary  be- 
cause of  the  failure  of  the  contractor  to 
coordinate  his  operations  with  those  of 
other  contractors ;  and  the  contractor 
failed  to  protest  against  the  actions  re- 
quiring the  additional  moves. 
Appeal  of  Studer  Construction  Company, 
IBCA-117  (Apr.  21,  1960)  67  I.D.  150 

Under  a  grading  contract  which  provides 
that  the  unit  price  for  "excavation  and 
borrow"  is  to  cover  the  "furnishing"  of  sub- 
soil, a  contractor  who  is  on  notice  that 
off-site  material  will  be  needed  is  not  en- 
titled to  additional  compensation  for  haul- 
ing in  such  material. 

Appeal  of  Skaggs  Landscape  Gardens,  Inc., 
IBCA-166  (Apr.  25,  1960)  67  I.D.  174 

Under  a  contract  which  provides  that 
the  Government  will  make  "every  reason- 
able effort"  to  deliver  material  in  time  to 
avoid  delay  in  the  progress  of  the  contrac- 
tor's work  "as  outlined  in  his  construction 
program,"  and  which  also  provides  that  no 
additional  compensation  will  be  paid 
should  the  Government  fail  to  make  timely 
deliveries,  the  contractor  is  not  entitled 
to  additional  compensation  on  account  of 
delay  in  the  delivery  of  material  unless  the 
Government  has  failed  to  make  every  rea- 
sonable effort  to  furnish  such  material  in 
time  to  be  installed  in  the  ordinary  and 
economical  course  of  the  performance  of 
the  contract. 

Under  Clause  12  of  the  standard  form  of 
General  Provisions  for  Government  con- 
struction contracts  a  contractor  is  not  en- 
titled to  additional  compensation  for  hin- 
drances to  performance  of  the  contract 
work  that  are  caused  by  the  Government, 
or  by  persons  acting  under  authorization 
from  it,  unless  such  hindrances  exceed 
those  that  are  necessary  for  the  reasonable 
exercise  of  the  Government's  right,  as  re- 
served in  Clause  12,  to  have  additional 
work  performed  at  the  joh  site  concur- 
rently with  the  contract  work. 
Appeal  of  Witzig  Construction  Company, 
IBCA-92  (July  11,  1960)  67  I.D.  273 

The  amount  of  equitable  adjustment,  in 
a  construction  contract  pursuant  to  a 
change  order  requiring  extra  work,  is  en- 
compassed within  the  "Extra  Work"  clause 
when  this  clause  sets  forth  the  cost  items 
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to  be   considered,   and  the  percentage  of 
profit  permissible. 

Where  a  prime  contractor  subcontracts 
extra  work  to  another  during  performance 
of  a  construction  contract,  pursuant  to  a 
change  article,  and  pays  such  subcontrac- 
tor profit  and  overhead  in  excess  of  the 
limitations  defined  in  the  "Extra  Work" 
clause  of  the  prime  contract  for  profit  and 
overhead  on  extra  work,  the  prime  con- 
tractor may  not  recover  the  excess  pay- 
ments. The  subcontractor  must  look  to 
the  prime  contractor  for  payment  thereof 
since  the  same  must  be  regarded  as  com- 
ing out  of,  or  as  part  of,  the  percentage 
of  profit  to  which  the  prime  contractor  is 
entitled. 

Appeal    of    Irvin    Pickett    &    Sons,    Inc., 
IBCA-203   (Sept.  23,  1960)         67  I.D.  353 

A  claim  for  additional  compensation 
within  the  meaning  of  clauses  of  the  U.S. 
Standard  Form  of  Government  construc- 
tion contract,  on  the  ground  that  one  (1) 
of  nine  (9)  drawings  contained  a  note  that 
certain  work  was  to  be  performed  by 
others,  cannot  be  allowed,  since  the  speci- 
fications and  another  controlling  drawing 
designated  as  "site  plan,"  specifically  re- 
quired construction  of  the  disputed  work. 
Appeal  of  White  Construction  Company, 
IBCA-204  (Oct.  3,  1960) 

A  contractor  who,  in  excavating  for  the 
construction  of  a  sanitary  sewer,  encoun- 
ters an  active  sewer  at  such  a  location 
below  the  surface  that  it  could  not  be  de- 
tected through  a  reasonable  site  examina- 
tion, is  entitled  to  an  equitable  adjust- 
ment based  on  "unexpected  or  unantici- 
pated" conditions  of  the  "Changed  Condi- 
tions" clause  of  Standard  Form  23A 
(Mar.  1953). 

Appeal  of  John  A.  Quinn,  Inc.,  IBCA-174 
(Nov.  29,  1960)  67  I.D.  430 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construc- 
tion of  a  transmission  line,  to  be  energized 
at  an  unusually  high  voltage  and  to  be 
strung  with  conductor  or  wire  of  a  new 
variety,  which  provides  that  the  conductor 
and  its  fittings  will  be  furnished  by  Bonne- 
ville, the  Board  of  Contract  Appeals  finds, 
upon  the  basis  of  the  evidence  presented, 
that  the  contractor  is  entitled  to  additional 
compensation   for    (1)    stoppages   of   the 


stringing  of  the  conductor  in  order  to  fa- 
cilitate inspection  and  repair  of  fabricator 
caused  defects  in  the  wire  (2)  cutting  of 
abnormal  lengths  of  conductor  from  heads 
and  tails  of  the  reels  because  of  excessive 
looseness  of  the  wire  (3)  difficulties  in 
bringing  sections  of  the  transmission  line 
to  proper  sag  because  of  fabricator-caused 
wire  defects  (4)  difficulties  in  splicing 
conductor  due  to  defects  in  the  sleeves 
furnished  for  this  purpose:  and  (5)  cold 
weather  costs  attributable  to  prolonga- 
tion of  the  contract  work  into  a  period  of 
unusually  severe  winter  weather  by  reason 
of  actions  taken  by  Bonneville  to  discover 
or  remedy  fabricator-caused  wire  defects. 
The  Board  also  finds  that  the  contract  per- 
formance time  should  be  extended  on  ac- 
count of  such  weather  and  such  actions. 

Under  the  same  contract  the  Board 
finds  that  the  contractor  is  not  entitled  to 
additional  compensation  for  (1)  utilization 
of  novel  means  of  holding  together  the 
strands  of  wire  at  conductor  ends  (2) 
pulling  of  a  section  of  conductor  across  an 
energized  transmission  line  coincidentally 
with  a  cutoff  of  defective  wire  (3)  com- 
pliance with  stringing  instructions  re- 
quiring insulator  strings  at  key  locations 
to  be  held  plumb  while  the  conductor  is 
being  brought  to  proper  sag  (4)  delay  of 
unchanged  work  caused  by  a  change  in  the 
location  of  a  tower  (5)  timing  of  the  de- 
livery of  short-length  reels  of  conductor 
(6)  instructions  of  inspectors  concerning 
the  amount  of  lagging  to  be  used  for  pro- 
tection of  the  conductor  against  damage 
through  contact  with  the  ground;  and  (7) 
use  of  hard  armor  rods. 
Appeal  of  Bay  Construction,  Inc.  and  Don 
L.  Cooney,  Inc.,  IBCA-77  (Nov.  30,  I960) 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construc- 
tion of  a  transmission  line,  to  be  ener- 
gized at  an  unusually  high  voltage  and  to 
be  strung  with  conductor  or  wire  of  a  new 
variety,  which  provides  that  the  conduc- 
tor and  its  fittings  will  be  furnished  by 
Bonneville,  the  Board  of  Contract  Appeals 
finds,  upon  the  basis  of  the  evidence  pre- 
sented, that  the  contractor  is  entitled  to 
additional  compensation  for  (1)  stoppages 
of  the  stringing  of  the  conductor  in  order 
to  facilitate  inspection  and  repair  of  fab- 
ricator-caused   defects    in    the    wire    (2) 
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delay  resulting  from  the  undisclosed  mis- 
location  of  a  tower  (3)  cutting  of  abnor- 
mal lengths  of  conductor  from  heads  and 
tails  of  the  reels  because  of  excessive  loose- 
ness of  the  wire;  and  (4)  difficulties  in 
splicing  conductor  due  to  defects  in  the 
sleeves  furnished  for  this  purpose. 

Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  addi- 
tional compensation  for  (1)  instructions  of 
inspectors  concerning  the  amount  of  lag- 
ging to  be  used  for  protection  of  the  con- 
ductor against  damage  through  contact 
with  the  ground  (2)  utilization  of  novel 
means  of  holding  together  the  strands  of 
wire  at  conductor  ends;  and  (3)  over- 
time costs  that  were  unreasonably  incur- 
red even  though  involving  work  for  which 
additional  compensation  is  otherwise  due. 
Appeal  of  W.  L.  Ridge  Construction  Com- 
pany, IBCA-80  (Nov.  30,  1960) 

A  claim  for  additional  compensation  by 
a  contractor  on  the  ground  that  his  sub- 
contractor had  encountered  a  changed 
condition  within  the  meaning  of  the  second 
category  of  conditions  specified  in  Stand- 
ard Form  23A  (Mar.  1953),  namely,  the 
encountering  of  clayish  soil  instead  of 
sandy  soil  in  lagoons,  is  entitled  to  an 
equitable  adjustment,  in  view  of  the  speci- 
fications requirement  for  the  sealing  of 
the  lagoons  with  bentonite. 
Appeal  of  Herman  Groseclose,  IBCA-190 
(Dec.  22,  1960) 

In  excavating  for  construction  of  4 
caissons  as  a  foundation  for  an  under- 
ground guard  room,  contractor  encoun- 
tered large  undisclosed  rocks  which  pre- 
vented machine  drilling  and  necessitated 
removal  by  hand  labor  at  extra  costs. 
Since  the  drawings  indicated  only  stone  fill 
at  two  caissons  and  no  encumbrance  at  the 
other  two,  where  rocks  were  encountered, 
a  changed  condition  under  Category  I  of 
the  Changed  Condition  clause  existed 
which  warranted  extra  compensation. 

The  amount  of  equitable  adjustment,  in 
a  construction  contract  pursuant  to  a 
change  order  requiring  extra  work,  is  en- 
compassed within  the  "Extra  Work"  clause 
when  this  clause  sets  forth  the  cost  items 
to  be  considered,  and  the  percentage  of 
profit  permissible. 

Where  a  prime  contractor  subcontracts 
extra   work  to   another,   pursuant  to   an 


authorized  change  order  and  pays  such 
subcontractor  profit  and  overhead  in  excess 
of  the  limitations  defined  in  the  "Extra 
Work"  clause,  the  prime  contractor  may 
not  recover  the  excess  payments  from  the 
Government.  The  subcontractor  must  look 
to  the  prime  contractor  for  payment 
thereof. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Dec.  23,  1960)  67  ID.  435 

A  claim  for  additional  compensation  pur- 
suant to  the  changed  conditions  clause  of 
a  construction  contract,  wherein  it  is  al- 
leged that  unprecedented  mosquitoes  pre- 
vented a  contractor  from  using  a  second 
shift  of  employees  after  sundown,  when 
presented  to  the  contracting  officer  more 
than  two  years  subsequent  to  the  begin- 
ning of  the  alleged  changed  condition,  is 
not  considered  prompt  notice  of  a  changed 
condition,  as  required  by  the  Changed 
Condition  clause  of  Standard  Form  23A. 
Appeal  of  Central  Florida  Construction 
Company,  IBCA-246  (Jan.  5,  1981) 

Under  a  contract  for  maintenance  and 
repair  of  a  radio  communication  system 
in  Great  Smoky  Mountains  National  Park, 
the  contractor  was  allowed  four  hours  after 
notification  of  an  interruption  of  service 
to  be  within  the  Park  and  on  his  way  to 
the  site  of  trouble,  during  normal  working 
hours.  In  cases  of  dire  emergency,  the 
contracting  officer  could  require  immediate 
repairs  and  the  contractor  would  be  al- 
lowed its  "abnormal  charges"  such  as  over- 
time, extra  travel,  etc.,  pursuant  to  the 
Changes  clause.  Under  a  modifying  letter 
agreement  establishing  reasonable  periods 
of  time  for  repairs  to  the  several  types  of 
equipment  in  the  absence  of  dire  emer- 
gency, such  periods  commenced  immedi- 
ately upon  notification  to  the  contractor  of 
an  interruption  of  service,  and  liquidated 
damages  became  assessable  if  service  had 
not  been  restored  on  expiration  of  such 
reasonable  periods,  without  regard  for  the 
contractor's  normal  working  hours.  Al- 
though, the  modifying  letter  agreement 
was  silent  as  to  compensation,  the  contrac- 
tor is  entitled  to  additional  compensation 
for  abnormal  charges  such  as  overtime, 
extra  travel,  etc.,  arising  out  of  the  added 
requirement  for  immediate  repairs. 
Appeal  of  Land-Air,  Inc.,  IBCA-211 
(Jan.  13,  1961) 
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Where  the  Government,  during  construc- 
tion of  a  Comfort  Station  and  allied  work 
permitted  excavated  material,  removed 
from  the  earth  during  the  digging  of  filter 
fields,  to  be  deposited  nearby,  with  the 
proviso  that  the  material  be  graded  and 
seeded,  in  lieu  of  removing  the  same  from 
the  scene  of  construction  ;  an  order  that  top 
soil  be  placed  thereon,  is  extra  work  for 
which  appellant  is  entitled  to  an  equitable 
adjustment. 

Appeal  of  Sun  Construction  Corporation, 
IBCA-208  (Jan.  25, 1961) 

When  the  specifications  of  a  road  con- 
struction contract,  wherein  the  use  of 
either  screened  or  crushed  material  as  a 
base  is  authorized,  and  wherein  submis- 
sion of  samples  of  material  taken  from 
pit  sources,  require  approval  by  the  Gov- 
ernment; the  contractor's  submission  of 
samples  of  crushed  material  and  not 
screened  material  precludes  the  allowance 
of  the  alleged  extra  costs,  by  way  of  equita- 
ble adjustment  for  the  use  of  crushed 
material. 

A  claim  for  additional  compensation  for 
the  cost  of  renting  and  operating  a  crush- 
ing plant  to  crush  material  during  road 
construction  in  order  to  expediate  per- 
formance is  not  allowable,  since  the  con- 
tractor was  required  to  furnish  all 
necessary  equipment  pursuant  to  the 
contract  terms. 

Appeal  of  Witt  and  Ross,  Inc.,  and  Pecos 
Valley  Construction  Company,  IBCA-237 
(Mar.  2,  1961) 

Under  a  contract  clause  providing  for 
adjustment  of  the  contract  price  in  the 
event  rock  is  encountered  in  excavating 
work,  the  allowance  of  additional  compen- 
sation is  not  limited  to  rock  excavated 
within  the  immediate  building  site  area, 
by  another  clause  defining  the  scope  of 
that  section  of  the  contract  as  including 
"excavating  *  *  *  within  and  around  the 
immediate  building  site  area."  Additional 
clauses  containing  detailed  specifications 
and  requirements  for  excavation  work 
under  diverse  items  of  the  contract,  but 
containing  no  specific  provision  negating 
or  allowing  additional  compensation  for 
rock  excavation,  are  consistent  with  the 
contract  clause  for  adjustment  of  the  price. 
Appeal  of  Robert  J.  Gordon  Construction 
Co.,  IBCA-216  (Mar.  8,  1961) 


In  performance  of  a  contract  for  the 
repair  of  an  existing  earth  lining  of  an 
irrigation  canal  lateral,  a  considerable 
amount  of  undisturbed  earth  containing  an 
excessive  volume  of  boulders  and  oversize 
stones  was  found  within  the  existing  lining 
prism.  This  condition  was  not  apparent 
from  the  exploratory  trenches  dug  by  the 
Government,  and  was  inconsistent  with 
the  indications  in  the  contract  that  the 
lateral  had  been  previously  excavated  to 
approximately  its  proper  depth.  It  thus 
constituted  a  changed  condition  of  the 
first  category,  for  which  the  contractor  is 
entitled  to  additional  compensation.  Due 
to  the  undisturbed  earth  and  excessive 
boulders  the  contractor  was  obliged  to 
excavate  and  replace  the  lower  8  inches  of 
the  existing  lining,  instead  of  repairing 
such  lower  course  in  place  as  the  contract 
intended.  The  contractor  had  quoted  a 
lower  overall  unit  price  for  repairing  such 
course  in  place,  and  is  entitled  to  addi- 
tional compensation  for  excavating  and 
replacing  it  because  of  the  changed  condi- 
tion. The  same  changed  condition  necessi- 
tated overexcavation  of  the  subgrade  in 
order  to  remove  embedded  boulders  that 
projected  upward  into  the  lining  prism. 
Since  these  boulders  could  not  be  removed 
except  by  piecemeal,  selective  methods,  the 
allowance  by  the  contracting  officer  of  a 
sum  based  on  the  contract  unit  price  for 
common  excavation  was  not  sufficient,  and 
the  contractor  is  entitled  to  an  adjustment 
based  on  his  actual  costs. 
Appeal  of  D.  A.  Whitley,  IBCA-177 
(Mar.  8,  1961) 

Claims  for  additional  compensation  for 
alleged  extra  work  must  be  substantiated 
by  evidence  establishing  that  contractor 
is  entitled  to  an  equitable  adjustment. 
The  duty  to  establish  wherein  the  con- 
tracting officer  erred  in  his  decision  and 
findings  of  fact  is  incumbent  upon  the 
contractor. 

Appeal    of    Paul    E.     Woof,    IBCA-179 
(Mar.  15,  1961) 

Where  a  contract  for  rehabilitation  of 
a  transmission  line  requires  the  perform- 
ances of  certain  items  of  work  at  unit 
prices  as  to  all  structures  of  the  line,  the 
elimination  by  the  contracting  officer  of 
such  work  as  to  some  structures  consti- 
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tutes  a  constructive  change  order  entitling 
the  contractor  to  an  equitable  adjustment. 
Where  the  contract  does  not  contemplate 
^  any  requirement  for  certain  work  directed 
Mby  the  contracting  officer  and  the  evidence 
^  f  tends  to  show  that  such  work  is  not  gen- 
ei  ?erally  included  as  part  of  other  required 
^work,  the  direction  of  such  additional 
^'work    constitutes    a    constructive    change 

*  [  order  entitling  the  contractor  to  an  equita- 
"  '  ble  adjustment. 

"fl     Where  a  contract  provides  that  certain 

*  'work  will  be  performed  where  specifically 
11  -designated  by  the  contracting  officer  who 
i!  '  prior  to  contract  completion  directs  that 
■bio  further  work  of  that  nature  shall  be 
t(  '  performed  and  the  contractor  nevertheless 
\  performs  further,  records  of  a  preliminary 
<  I  inspection  estimating  the  total  quantities 
;  of  such  work  which  may  be  required  do 
1  not  constitute  work  orders  authorizing  the 
1  contractor  to  perform  such  further  work 
|  and  the  contractor  may  not  recover  for 
'I  such  voluntary  work. 

A  claim  for  additional  compensation  be- 

'  I  cause  of  an  alleged  requirement  for  use  of 

two  sizes  of  strain  bands  to  fit  various  pole 

diameters  under  conflicting  interpretation 

|  of  a  drawing  will  be  denied,  where  the 
evidence  shows  that  the  contractor  did  not 
rely  on  his  interpretation  of  the  drawing 

I  as  permittting  him  to  use  one  universal 
type  of  band  claimed  to  be  adjustable  to 
all  pole  diameters,  but  had  admittedly 
used  both  sizes  of  bands  until  his  stock 
of  the  smaller  size  bands  was  exhausted. 
Appeal  of  Flora  Construction  Company, 
IBCA-180  (June  30,  1961) 

Where  a  contractor  incurs  standby  costs 
'prior  to  obtaining  clarifying  instructions 
from  the  Government  as  to  ambiguities 
and  discrepancies  in  Government  draw- 
ings, such  expenses  are  not  allowable  under 
the  Changes  clause  (Oct.  1957  Edition 
of  Standard  Form  32)  which  provides  for 
equitable  adjustment  concerning  un- 
changed work  as  well  as  changed  work. 
Appeal  of  Weldfab,  Incorporated, 
1 IBCA-268  (Aug.  11,  1961)  68  I.D.  241 

A  claim  for  allowance  of  additional  com- 
pensation for  alleged  extra  work  within 
an  area  specifically  designated  in  an  Extra 
Work  Order  is  denied  where  the  Govern- 
ment's defense  of  payment  in  full  is  sup-  | 


ported  by  a  record  of  all  work  performed, 
which  was  verified  and  authenticated  daily 
by  the  contractor's  representatives. 

Pursuant  to  the  Changes  clause  of  a 
standard  form  construction  contract,  a  con- 
tractor is  entitled  to  extra  compensation 
and  a  time  extension  for  performance  for 
extra  excavating  and  backfilling  in  runnel 
construction  in  areas  other  than  that  speci- 
fied in  an  Extra  Work  Order  where  the 
Government  ordered  changes  in  grade 
which  produced  a  corresponding  high  roof 
in  the  tunnel. 

In  a  construction  contract  for  the  boring 
of  an  underground  tunnel  where  the  con- 
tracting officer  ordered  the  contractor  to 
trim  timber  lining  in  order  to  eliminate 
tight  spots,  so  as  to  maintain  the  designed 
width  of  the  tunnel,  the  contractor  is  en- 
titled to  extra  compensation  and  an  exten- 
sion of  time  for  performance  pursuant 
to  the  Changes  clause,  when  the  evidence 
establishes  that  payment  for  this  work  was 
not  included  in  an  Extra  Work  Order  as 
claimed  by  the  Government. 
Appeal  of  Robertson-Henry  Company,  Inc., 
IBCA-221  (Oct.  4, 1961) 

When  the  specifications  of  a  construction 
contract  (Standard  Form  23A)  addition- 
ally included  a  "Rock  Excavation"  clause, 
which  authorized  the  payment  of  extra 
compensation  for  removal  of  boulders  of  a 
specified  size  and  such  boulders  were  re- 
moved without  blasting,  the  contractor  is 
entitled  to  additional  compensation. 
Appeal  of  Fred  E.  Hicks  Construction 
Company,  IBCA-271  (Oct.  20,  1961) 

A  constructive  change  order  arises  where 
directions  are  given  by  the  contracting 
officer  to  perform  the  work  by  methods  not 
required  by  the  contract.  It  entitles  the 
contractor  to  an  equitable  adjustment. 

Where  the  equitable  adjustment  to  which 
the  contractor  is  entitled  under  the 
Changes  clause  is  not  capable  of  determi- 
nation by  precise  mathematical  means,  the 
Board  will  resolve  conflicting  evidence  to 
determine  the  reasonable  amount  of  such 
adjustment. 

Appeal  of  Henly  Construction  Company, 
IBCA-249  (Dec.  7,  1961)  68  I.D.  348 

A  contractor  is  not  entitled  to  additional 
compensation  where  the  wages  paid  by 
him  pursuant  to  minimum  wage  rates  in 
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the  contract  as  required  by  the  Davis- 
Bacon  Act  are  later  increased  by  congres- 
sional amendment  of  the  minimum  wage 
provisions  of  the  Fair  Labor  Standards 
Act. 

Appeal  of  R.  G.  Brotvn,  Jr.,  and  Company, 
IBOA-241  (Dec.  12,  1961) 

Where  a  request  for  reconsideration  of 
a  decision  of  the  Board  is  not  persuasive 
of  error  by  the  Board,  the  decision  will 
be  affirmed.  Where  the  Board  finds  on 
reconsideration  that  its  determinations 
under  its  prior  decision  as  to  the  amounts 
of  equitable  adjustments  due  under  the 
Changes  clause  were  not  sufficient,  the 
Board  will  modify  its  decision  accordingly. 
Appeal  of  Henly  Construction  Company, 
IBCA-249  (Apr.  27,  1962)  69  I.D.  43 

A  claim  for  acceleration  of  work  is  denied 
where  the  evidence  fails  to  establish  that 
the  contracting  officer  demanded  perform- 
ance prior  to  the  contract  time  as  extended 
by  change  order,  stop  order  and  excusable 
delay  as  determined  by  the  Board. 

In  the  performance  of  a  contract  for  the 
construction  of  a  Riding  Stable,  where  the 
Government  required  changes  in  the  de- 
sign of  windows,  a  smokestack,  rafter  over- 
hangs, sewer  lines,  and  studs,  and  required 
the  contractor  to  peel  bark  from  fence 
posts,  the  contractor  was  entitled  to  addi- 
tional compensation  pursuant  to  the 
Changes  clause. 

In  the  digging  of  post  holes  while  con- 
structing a  fence  for  the  paddock  area  of 
a  Riding  Stable,  the  contractor  encoun- 
tered large  undisclosed  subterranean  rocks 
and  bricks  which  prevented  machine  drill- 
ing and  necessitated  removal  by  hand  labor 
at  extra  costs.  The  Board  found  a  changed 
condition  under  the  Changed  Conditions 
clause  which  warranted  extra  compensa- 
tion. 

While  excavating  footings  for  the  con- 
struction of  a  Riding  Stable,  the  contractor 
encountered  an  undisclosed  seeping  water 
condition  at  the  site,  which  necessitated 
the  construction  of  a  ditch,  and  the  use  of 
extra  equipment  for  which  the  appellant 
was  entitled  to  additional  compensation 
pursuant  to  the  Changed  Conditions  clause. 
The   contractor   was   also   entitled   to   an 


extension  of  38  days  for  performance  by 
reason  thereof. 

Appeals  of  William  L.  Warfield  Construc- 
tion Company,  IBCA-196,  IBCA-202, 
IBOA-206  (May  3,  1962) 

A  contractor  is  not  entitled  to  addi- 
tional compensation  for  extra  work  pur- 
suant to  the  Changed  Conditions  clause 
(Clause  4)  of  Standard  Form  23A  (Mar. 
1953),  where  the  presence  of  subterranean 
rock  on  the  site  was  disclosed  by  test 
holes,  and  the  evidence  established  that 
the  conditions  encountered  were  not  un- 
expected or  unanticipated. 
Appeal  of  Wilson,  Hockinson  &  Cantrall, 
Inc.,  IBCA-263  (July  17, 1962) 

A  claim  for  additional  compensation  for 
concrete  will  be  dismissed  on  motion,  where 
the  contract  provided  for  measurement  of 
concrete  for  payment  in  accordance  with 
neat  lines  of  pre-existing  structures  on  the 
drawings,  and  the  contractor  failed  to  seek 
clarification  from  the  contracting  officer, 
before  pouring  the  concrete,  as  to  his  later 
allegations  that  the  pre-existing  struc- 
tures were  not  in  accordance  with  the  neat 
lines. 

Appeal  of  Flora  Construction  Company 
and  Argus  Construction  Company, 
IBCA-319   (July  19,  1962) 

The  failure  of  a  contractor  to  comply 
with  its  supplier's  requirement  for  the  con- 
struction of  concrete  foundations  for  diesel 
engines  resulted  in  the  denial  of  the  con- 
tractor's claim  for  additional  compensation. 
Appeal  of  Northern  Electric  Corporation, 
IBCA-194  (Aug.  29, 1962) 

An  appeal  involving  a  claim  for  addi- 
tional compensation  under  the  Changed 
Conditions  clause  of  a  construction  con- 
tract, based  on  an  overrun  in  excavation 
quantities,  will  be  dismissed  where  the 
contractor  knowingly  submitted  an  im- 
provident unbalanced  bid  in  reliance  upon 
the  Government's  erroneous  estimates; 
where  the  conditions  actually  encountered 
did  not  differ  materially  from  those  shown 
on  the  drawings,  specifications  and  logs  of 
exploration,  and  such  conditions  could  have 
been  reasonably  anticipated  from  a  study 
of  the  drawings,  specifications  and  logs  of 
exploration,  or  an  examination  of  the  site. 
Appeal  of  Otis  Williams  and  Company, 
IBOA-324  (Sept.  5,  1962)  69  I.D.  135 
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An  appeal  based  on  claims  for  costs  of 
unreasonable  delay  while  awaiting  the  is- 
suance of  a  change  order  will  be  dismissed 
as  constituting  an  alleged  breach  of  con- 
tract over  which  the  Board  has  no  juris- 
diction. 

Appeal     of     Allied      Contractors,     Inc., 
IBCA-265  (Sept.  26, 1962)  69  I.D.  147 

Where  the  specifications  of  a  contract 
for  clearing  a  reservoir  site  define  the 
types  of  materials  which  may  be  retained 
or  disposed  of  by  the  contractor,  he  is  not 
entitled  to  additional  compensation  for  the 
value  of  other  materials,  not  within  the 
definitions,  which  materials  he  was  not 
permitted  to  retain. 

Appeal     of     Richard     F.      Greenhalgh, 
IBCA-283  (Oct.  31,  1962) 

A  contractor  is  not  entitled  to  additional 
compensation  for  unauthorized  deviation 
from  contract  requirements  during  bulk- 
head construction. 

The  ebb  and  flow  of  tide  is  not  a  changed 
condition  within  the  meaning  of  the 
Changed  Conditions  clause  (Clause  4)  of 
Standard  Form  23A  (Mar.  1953). 
Appeal  of  H.  B.  Fowler  &  Company,  Inc., 
IBCA-294  (Dec.  10, 1962) 

An  appeal  based  on  claims  for  additional 
compensation  because  of  unreasonable  de- 
lays by  the  Government  will  be  dismissed, 
since  it  alleges  breach  of  contract  over 
which  the  Board  has  no  jurisdiction. 
Appeal  of  Sooge  Construction  Company, 
IBCA-286  (Dec.  11, 1962) 

A  contractor  is  not  entitled  to  additional 
compensation  for  sewer  pipe  within  man- 
holes where  the  specifications  concerning 
measurement  for  payment  clearly  exclude 
payment  for  sewer  pipe  within  manholes. 
Where  no  ambiguity  exists  there  is  no  need 
to  construe  the  contract. 

A  contractor  is  not  entitled  to  additional 
compensation  for  imported  fine  material 
for  backfill  where  he  was  aware  of  the 
rocky  condition  of  the  soil  prior  to  bidding 
and  should  have  anticipated  that  sufficient 
fine  material  meeting  the  specifications 
might  not  be  available  in  the  immediate 
vicinity  of  the  excavations. 
Appeal  of  Barkley  Pipeline  Construction, 
Inc.,  IBCA-291  (Feb.  25, 1963) 


An  appeal  involving  a  claim  for  addi- 
tional compensation  based  on  the  contract 
price  for  deleted  work  not  performed,  will 
be  denied  where  the  contractor  fails  to 
submit  evidence  of  the  costs  of  materials 
and  labor  claimed  to  have  been  incurred 
in  anticipation  of  the  performance  of  the 
deleted  work. 

Appeal  of  Cecil  Schweighardt,  IBCA-293 
(Mar.  4,  1963)  70  I.D.  85 

The  additional  compensation  to  be  paid 
as  damages  for  breach  of  contract  or  as  an 
equitable  adjustment  under  a  contract  may 
properly  be  measured  by  the  difference 
between  the  costs  that  would  have  been 
incurred  by  the  contractor  if  the  job  had 
not  been  affected  by  the  compensable  event 
in  suit,  and  the  costs  that  were  necessarily 
and  reasonably  incurred  by  the  contractor 
in  performing  the  job  under  the  circum- 
stances under  which  it  actually  had  to  be 
performed  as  a  result  of  such  compensable 
event.  The  "total  cost"  method  whereby 
the  sum  to  be  paid  is  measured  merely  by 
the  difference  between  the  amount  bid  by 
the  contractor,  without  regard  to  its  rea- 
sonableness, and  the  costs  actually  in- 
curred in  performing  the  job,  without  re- 
gard to  what  caused  them,  is  unacceptable 
in  ordinary  circumstances  (Claims  A-l 
and  A-2). 

The  expense  of  measures  undertaken  for 
the  purpose  of  performing  extra  work  re- 
sulting from  a  change  ordered  by  the  Gov- 
ernment, or  of  overcoming  hindrances 
resulting  from  a  breach  of  contract  by  the 
Government,  is  allowable  to  the  extent  to 
which  the  expense  was  actually  and  rea- 
sonably incurred,  and,  hence,  if  such  meas- 
ures were  actually  and  reasonably  under- 
taken during  the  winter,  the  cost  incurred 
in  performing  them  at  that  time  of  the 
year  would  be  allowable.  When  the  meas- 
ures so  undertaken  form  an  integral  com- 
ponent of  a  series  of  operations  that  is 
pushed,  wholly  or  partially,  into  the  winter 
as  a  necessary  consequence  of  the  incor- 
poration of  such  measures  within  the 
series,  the  compensation  due  the  contractor 
also  includes  the  amount  by  which  the  cost 
of  the  subsequent  operations  in  the  series 
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was  increased  through  their  projection  into 
an  unfavorable  season  (Claim  G-2). 
Appeals  of  M ontg ornery -Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

An  appeal,  based  on  claims  for  increased 
unit  prices  due  to  extra  work,  first  pre- 
sented more  than  5  years  after  contract 
completion  and  nearly  2  years  following  a 
previous  appeal,  will  be  dismissed,  where, 
at  the  hearing  of  the  previous  appeal  in- 
volving related  claims  under  the  same  con- 
tract, the  principal  owner  of  the  contrac- 
tor-appellant testified  that  no  claims  were 
being  made  for  increased  costs  of  perform- 
ing the  entire  work.  The  rule  of  estoppel 
prevents  a  party  not  only  from  litigating 
again  what  was  actually  litigated  in  the 
former  case,  but  also  from  litigating  what 
might  have  been  litigated  therein. 

An  appeal  will  be  dismissed  where  the 
contractor's  request  for  additional  compen- 
sation is  based  on  overruns  or  underruns  of 
estimated  quantities  and  the  items  and 
variations  involved  do  not  meet  the  cri- 
teria of  the  peculiar  contract  provisions 
governing  adjustment  of  unit  prices  in  the 
event  of  such  overruns  or  underruns. 
Appeal  of  R.  G.  Brown,  Jr.,  and  Company, 
IBCA-356  (July  26,  1963) 

The  presence  of  great  quantities  of 
buried  tree  trunks  of  huge  dimensions,  en- 
countered by  a  contractor  during  the  proc- 
ess of  subsoiling,  requiring  ripping  of  the 
land  surface  to  a  depth  of  18  inches,  con- 
stitutes a  physical  condition  determined 
to  be  unusual  and  unknown,  within  the 
meaning  of  Clause  4,  "Changed  Conditions" 
of  Standard  Form  23A  (Mar.  1953).  Ap- 
pellant is  entitled  to  an  equitable  adjust- 
ment of  the  contract  price  and  to  a  con- 
comitant extension  of  time  for  perform- 
ance. 

Appeal  of  Morgan  Construction  Company, 
IBCA-299  (Sept.  6,  1963) 

A  contractor  is  not  entitled  to  additional 
compensation  and  payment  of  the  total  bid 
price  for  estimated  quantities,  in  the  per- 
formance of  a  unit  price  construction  con- 
tract for  seeding  and  other  work,  which 
quantities,  upon  completion  and  measure- 
ment, proved  to  be  less  than  the  estimated 
quantities   in   the   contract   bid   schedule, 


where  the  contractor  had  determined  the 
actual  quantities  required  by  examination 
of  the  work  site  and  contract  drawings, 
prior  to  submission  of  its  bid. 

A  contractor  is  not  entitled  to  an  equita- 
ble adjustment  of  the  contract  price,  in  the 
performance  of  a  unit-price  contract,  which 
authorized  a  reduction  of  25  percent  of  all 
estimated  quantities — provided  the  total 
cost  of  the  work  was  not  changed  by  more 
than  25  percent — where  the  reduction  in 
the  total  cost  resulting  from  reduced  quan- 
tities actually  required  was  less  than  25 
percent  of  the  original  total  estimated  cost. 
Appeal  of  Earl  B.  Bates  Nursery, 
IBCA-368    (Oct.  16,  1963) 

In  the  absence  of  an  express  provision  in 
the  contractor  of  a  relevant  statute,  a  con- 
tractor is  not  entitled  to  interest  on  pay- 
ments allegedly  not  paid  within  the  time 
required. 

Appeal  of  Erie  Controls,  Inc.,  IBCA-350 
(Nov.  7,  1963) 

Where  Government  errors  in  measure- 
ments contained  in  a  contract  drawing  ex- 
ceed a  reasonable  margin,  as  later  revealed 
by  Government  field  requirements,  and 
such  measurements  were  not  susceptible 
of  verification  before  bidding,  the  addi- 
tional requirements  beyond  such  margin 
constitute  a  constructive  change  order,  for 
which  the  contractor  is  entitled  to  an 
equitable  adjustment  under  the  standard 
Changes  clause  of  Standard  Form  23A. 
Appeal  of  Hunt  Contracting  Company, 
IBCA-301  (Dec.  27,  1963) 

Under  a  contract  for  the  construction 
of  a  transmission  line  containing  the  "Per- 
mits and  Responsibility  for  Work,  etc.," 
Clause  of  Standard  Form  23A  (Mar. 
1953),  as  implemented  by  a  provision  that 
"final  acceptance  is  to  be  in  writing  at  the 
time  all  work  is  completed  to  the  satis- 
faction of  the  contracting  officer,"  the  con- 
tractor is  responsible  for  repairing  at  his 
own  expense  a  tower  erected  under  the  con- 
tract that  before  final  acceptance  of  the 
line  is  damaged,  without  the  fault  of 
either  party,  by  logs  and  debris  thrown 
against  the  tower  by  forces  of  nature. 

The  allegation  that  the  logs  and  debris 
may  have  belonged  to  the  Government  is 
not  sufficient  to  shift  liability  for  the  tower 
repairs  to  it.  Final  acceptance  may  be  de- 
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ferred  until  after  the  contracting  officer 
lias  had  a  reasonable  opportunity  to  satisfy 

:;  himself  that  the  work  fully  conforms  to 
all  requirements  of  the  contract.  Assump- 
tion by  the  Government  of  responsibility 
for  removal  of  the  logs  and  debris  is  not  an 
assumption  of  liability  for  repairs  to  the 
tower  which  are  made  by  the  contractor 
I  with  knowledge  that  the  Government  dis- 

1  claims  responsibility  for  such  repairs. 
Appeal  of  Charles  T.  Parker  Construction 
Co.,  IBCA-335  (Jan.  29,  1964)         71  I.D.  6 

m     A  contractor  is  not  entitled  to  additional 

compensation  on  the  theory  of  a  changed 
I  condition,   where   the   only   basis   for   the 

claim  is  the  absence  of  contract  warnings 
jj  as  to  possible  rock  and  permafrost,  if  the 
p  contractor  had  the  same  opportunity  be- 
.  .  fore  bidding,  as  did  the  Government,  to 
I   ascertain  that  rock  and  permafrost  were 

being  encountered  at  nearby  excavation 
j     work,  and  should  have  known  that  they 

probably  would  be  found  at  the  job  site 

also. 

Appeal  of  Promacs,  Inc.,  IBCA-317 
j   (Jan.  31,  1964)  71  I.D.  11 

Where  the  contractor's  chosen  method 
|    of  performance  of  a  contract  for  construc- 
tion  of  a   bridge   was   the  building  of  a 
dike  across  the  river  for  accommodating 
contractor's  equipment,  and  the  impound- 
ing of  the  river  during  high  water  due  to 
insufficient   openings   in   the   dike   caused 
\i  erosion  damage  to  the  river  bank,  the  work 
of  restoring  the  bank  at  the  Government's 
direction  pursuant  to  contract  provisions 
requiring   the  contractor  at  his  own  ex- 
;   pense  to  restore  landscape  features  dam- 
i   aged  by  the  contractor's  operations,  is  not 
I   extra  work.     No  additional  compensation 

is  due  the  contractor. 
I    Appeal  of  Triangle  Construction  Company, 
111  IBCA-296  (Mar.  2,  1964)  71  I.D.  73 

Under  the  "Changed  Conditions"  clause 
of  a  contract  for  the  stringing  of  electrical 
conductor  on  towers  to  be  provided  by  the 
Government,  where  the  contractor  knows 
when  bidding  the  job  that  some  of  the 
towers  have  not  yet  been  completed,  and 
where  the  Government  fails  to  have  these 
towers  completed  by  the  time  when  they 
are  reasonably  needed  for  stringing,  an 
equitable  adjustment  is  not  allowable  for 
the  extra  expense  incurred  by  the  contrac- 


tor in  moving  crews  back  to  these  towers 
after  they  have  become  available  for 
stringing,  since  such  events  do  not  amount 
to  a  changed  condition,  and  since,  if  they 
did,  such  expense  would  be  in  the  nature 
of  consequential  damages  flowing  from 
delay. 

Appeal  of  Commonwealth  Electric  Com- 
pany, IBCA-347  (Mar.  12,  1964) 

71  I.D.  106 

A  contractor  is  not  entitled  to  additional 
compensation  where  the  extra  work  on 
which  the  claim  is  founded  was  performed 
outside  of  the  paylines  established  by  the 
contracting  officer  pursuant  to  his  contract 
authority.  Under  such  circumstances  the 
work  was  unnecessary  and  the  contractor 
was  a  mere  "volunteer"  with  respect 
thereto. 

Appeal  of  R  &  M  Contractors,  Inc., 
IBOA-325  (Apr.  21,  1964)  71  I.D.  132 

Where  a  contract  provides  for  one  unit 
price  per  cubic  yard  for  borrow  excava- 
tion and  another,  higher  unit  price  for 
roadway  grading  and  excavation,  and  due 
to  unavailability  of  normal  borrow  sources 
the  contractor  is  permitted  to  use  tempo- 
rarily certain  borrow  material  excavated 
from  an  existing  roadway  embankment, 
the  contractor's  interpretation  that  such 
excavation  of  borrow  material  constituted 
roadway  grading  and  excavation  is 
unreasonable. 

Appeal  of  Allied  Contractors,  Inc., 
IBCA-322    (Aug.   10,   1964) 

A  claim  for  additional  compensation  on 
account  of  failure  of  the  Government  to 
make  timely  delivery  of  equipment  which 
it  has  agreed  to  furnish  to  the  contractor  is 
a  claim  for  breach  of  contract.  Such  a 
claim  is  beyond  the  jurisdiction  of  a  con- 
tracting officer  or  board  of  contract  appeals 
to  decide  in  the  absence  of  a  "Govern- 
ment-Furnished Property,"  clause  or  "Sus- 
pension of  Work"  clause  that  authorizes 
price  adjustments. 

Appeal  of  Electrical  Builders,  Inc., 
IBCA-40G  (Aug.  12,  1964) 

Where  a  contractor  alleges  that  it  en- 
countered changed  conditions  cognizable 
under  a  standard  "Changed  Conditions" 
clause,  and  the  contracting  officer  denies 
the  claims  without  deciding  that  issue,  the 
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appeal  will  be  remanded  to  the  contracting 
officer  for  the  issuance  of  new  or  supple- 
mentary findings  of  fact. 
Appeal  of  Peter  Reiss  Construction  Co., 
Inc.  and  Lew  Noi'ris  Demolition  Co.,  Inc., 
IBCA-351  (Sept.  29, 1964) 

IV.  APPEALS 

There  is  no  statutory  or  contractual  pro- 
vision for  appellate  consideration  by  the 
Department  of  claims  arising  from  work 
done  under  a  purchase  order. 
Appeal  of  Goodfelloiv  Bros.,  Inc.,  IBCA-17 
(Jan.  10,  1955) 

The  appeal  of  a  contractor  from  the  de- 
cision of  a  contracting  officer  assessing 
liquidated  damages  against  the  contractor 
by  reason  of  the  late  completion  of  the 
work  under  the  contract  must  be  dismissed 
when  the  contractor  failed  to  give  the  con- 
tracting officer  timely  notice  of  the  causes 
of  the  delay  as  required  by  article  9  of  the 
contract.  The  consideration  of  the  causes 
of  delay  by  the  contracting  officer  on  the 
merits  does  not  amount  to  a  waiver  of  the 
requirement  of  notice,  since  the  contract- 
ing officer  could  extend  the  time  for  giving 
notice  only  with  the  approval  of  the  head 
of  the  Department. 

Appeal     of     Campbell     Construction     de- 
Equipment  Co.,  IBCA-2  (Jan.  11,  1955) 

62  I.D.  6 

The  burden  of  proof  is  on  the  contractor 
to  establish  claims  for  additional  compen- 
sation and,  in  the  absence  of  supporting 
data  and  evidence,  the  contracting  officer's 
findings  of  fact  must  be  accepted  unless 
on  the  face  of  the  record  they  appear  to  be 
erroneous. 

Appeal  of  LowdermilJc  Brothers,  IBCA-10 
(Feb.  11,  1955) 

A  contractor  who  bids  on  a  Government 
contract  is  charged  with  the  obligation  of 
having  available  whatever  machinery  and 
labor  may  be  necessary  to  execute  the  con- 
tract, and  the  burden  of  proving  that 
delays  were  excusable  rests  upon  the  con- 
tractor who  has  taken  an  appeal. 

The  appeal  of  a  contractor  from  the  de- 
cision of  a  contracting  officer  assessing 
liquidated  damages  against  the  contractor 
by  reason  of  the  late  completion  of  the 
work  cannot  be  considered  on  the  merits 
when  the  contractor  failed  to  give  the  con- 


tracting officer  notice  of  the  causes  of  the 
delay  as  required  by  Article  9  of  the  stand- 
ard form  of  Government  construction  con- 
tract. The  consideration  of  the  causes  of 
delay  by  the  contracting  officer  on  the 
merits  does  not  amount  to  a  waiver  of  the 
requirement  of  notice,  since  the  contracting 
officer  could  extend  the  time  for  giving 
notice  only  with  the  approval  of  the  head  of 
the  Department.  Although  the  head  of  the 
Department  had  delegated  to  the  heads  of 
bureaus  the  authority  to  extend  the  time 
for  giving  notice,  and  had  authorized  them 
to  redelegate  the  authority  to  their  subordi- 
nates hy  order  published  in  the  Federal 
Register,  no  effective  redelegation  was  ac- 
complished in  this  case,  since  the  Com- 
missioner of  Reclamation  authorized  his 
contracting  officers  to  extend  the  time  for 
giving  notice  by  means  of  an  unpublished 
instruction  in  the  Bureau  of  Reclamation 
manual. 

Appeal  of  8.  J.  Groves  &  Sons  Company, 
IBOA-8  (Apr.  12,  1955)  62  I.D.  145 

The   Board  may  not   consider  a  claim 
which  represents  an  offer  in  compromise. 
Appeal  of  M.   Hoard,   IBCA-G    (May   11, 
1955) 

The  fact  that  the  contractor  excepts  his 
claim  of  additional  compensation  in  execut- 
ing his  release  on  the  contract  merely 
saves  whatever  rights  he  had,  and  is  in  no 
way  a  concession  by  the  Government  that 
his  claim  is  valid,  and  such  exception  does 
not  serve  to  improve  the  legal  position  of 
the  contractor,  in  the  absence  of  state- 
ments by  the  contracting  officer  which 
would  lead  the  contractor  to  believe  that 
his  signing  of  the  change  order  would  be 
conditional. 

Appeal  of  Sam  Bergesen,  IBCA-11 
(Aug.  1,  1955)  62  I.D.  295 

While  an  appeal  opens  up  the  entire 
record,  and  the  Board  may,  upon  urging 
by  counsel  for  the  Government,  disallow  an 
extension  of  time  granted  by  the  contract- 
ing officer,  by  reason  of  unusually  severe 
weather,  where  the  contracting  officer's 
calculations  were  not  entirely  correct,  and 
when  several  factors  in  the  case,  including 
the  average  number  of  days  of  wind- 
storm   and    rainstorm    are    obscure,    the 
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Board  will  not  disturb  the  contracting 
officer's  decision. 

Appeal  of  Jeneckes\  IBCA-44  (Nov.  28, 
1955)  62  I.D.  449 

Where  no  new  considerations  have  been 
presented  to  the  Board,  a  request  for  re- 
consideration will  be  denied. 
Appeal  of  Sam  Bergesen  (On  Reconsidera- 
tion), IBCA-11  (Dec.  19,  1955) 

Where  the  contractor  has  failed  to 
prosecute  its  appeal  by  pointing  out  why 
the  contracting  officer's  findings  and  deci- 
sion are  deemed  erroneous,  the  findings 
and  decision  of  the  contracting  officer 
must  be  accepted  unless  it  appears  on  the 
very  face  of  the  record  that  they  are  erro- 
neous, since  the  burden  of  proof  is  on  the 
contractor  to  substantiate  a  claim. 
Appeal  of  Gila  Construction  Company, 
Ino.,  IBCA-46  (Dec.  20, 1955) 

Where  no  new  considerations  have  been 
presented  to  the  Board  and  no  material 
errors  in  its  decision  have  been  shown,  a 
request  for  reconsideration  should  be 
denied. 

The  authority  exercised  by  the  Board  of 
Contract  Appeals  is  final  for  the 
Department. 

Appeals  of  Carson  Construction  Company, 
IBCA-21,  IBCA-25,  IBCA-28,  IBCA-34 
(Mar.  9,  1956) 

Under  a  Government  contract  that  con- 
tains the  usual  form  of  "disputes"  clause, 
providing  that  decisions  of  the  contracting 
officer  concerning  questions  of  fact  arising 
under  the  contract  shall  be  final  and  con- 
clusive unless  appealed  from  within  30 
days,  an  appeal  from  a  decision  of  the  con- 
tracting officer  must  be  dismissed  if  the 
notice  of  appeal  was  not  mailed  or  other- 
wise furnished  to  the  contracting  officer 
within  the  30  days  allowed  by  the  contract. 

The  date  borne  by  a  notice  of  appeal  is 
not  proof  that  it  was  actually  mailed  on 
that  date. 

The  postmark  on  the  envelope  in  which 
a  notice  of  appeal  was  received  is  evidence 
that  the  envelope  and  its  contents  passed 
through  the  mails  at  the  time  and  place 
stated  in  the  postmark,  and  is  a  circum- 
stance from  which  the  date  when  the 
notice  of  appeal  was  first  deposited  in  the 


mails  may  legitimately  be  inferred  by  the 
trier  of  the  fact. 

The  deposit  in  the  mails  of  a  notice  of 
appeal  enclosed  in  an  envelope  that  is 
properly  addressed,  and  has  stamps  for  the 
correct  amount  of  postage  affixed,  creates 
a  rebuttable  presumption  of  fact  that  the 
notice  of  appeal  is  delivered  to  its  destina- 
tion in  the  ordinary  course  of  the  mails. 
Appeal  of  Emsco  Manufacturing  Company, 
IBCA-66  (Apr.  6,  1956)  63  I.D.  92 

As  releases  obtained  by  the  Government 
by  means  of  the  exertion  of  economic 
duress  have  been  treated  as  unilateral 
decisions  of  the  contracting  officer  that  are 
subject  to  appeal  under  the  disputes  clause 
of  Government  construction  contracts,  a 
release  which  should  not  have  been 
accepted  by  the  Government  may  similarly 
be  treated  as  the  unilateral  act  of  the  con- 
tractor and  may  be  disregarded  by  the 
administrative  reviewing  authority  on 
appeal.  Although  such  an  authority  may 
not  reform  contractual  instruments,  the 
disregard  of  the  release  under  such  cir- 
cumstances does  not  constitute  an  affirma- 
tive act  of  reformation. 
Appeal  of  United  Concrete  Pipe  Corpora- 
tion, IBCA-42  (May  31,  1956)     63  I.D.  153 

Although  in  general  a  contractor  who 
has  taken  an  appeal  should  be  prepared  to 
substantiate  the  claim  before  the  Board 
with  reasonable  promptness,  and  should 
not,  indeed,  present  the  claim  unless  he 
has  reason  to  suppose  that  it  is  meritori- 
ous, the  Board  will  grant  a  request  of  the 
contractor  that  consideration  of  the  claim 
by  the  Board  be  deferred  pending  the  out- 
come of  litigation  between  the  contractor 
and  his  subcontractor  when  counsel  for  the 
Government  does  not  object,  and  it  appears 
from  the  nature  of  the  claim  that  the 
interests  of  the  Government  will  not  be 
prejudiced.  Although  the  present  case 
will  be  marked  "closed"'  on  the  Board's 
docket,  the  contractor  may  file  a  request 
that  it  be  reopened,  within  a  reasonable 
time  after  the  determination  of  the  litiga- 
tion in  which  it  is  involved. 
Appeal  of  Osoerg  Construction  Company, 
IBCA-32  (June  19,  1956)  63  I.D.  180 

The  Board  of  Contract  Appeals  is  not 
authorized  to  determine  an  appeal  by  a 
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contractor  in  the  absence  of  a  finding  of 
fact  or  decision  by  the  contracting  officer. 
Appeal  of  Gila  Construction  Company, 
Inc.,  IBCA-79  (Sept.  21,  1956) 

63  I.D.  378 

Under  a  Government  contract  that  con- 
tains the  usual  form  of  "disputes"  clause, 
an  appeal  from  a  decision  of  the  contract- 
ing officer  must  be  dismissed  if  the  notice 
of  appeal  was  not  mailed  or  otherwise  fur- 
nished to  the  contracting  officer  within  the 
30  days  allowed  by  the  contract.  The 
Board  has  no  authority  to  waive  this  limi- 
tation or  otherwise  extend  the  30-day 
period. 

The  timeliness  of  an  appeal  is  governed 
by  the  time  that  elapsed  between  the  date 
when  the  findings  of  fact  and  decision  were 
received  by  the  contractor  and  the  date 
when  the  notice  of  appeal  was  mailed  to 
the  contracting  officer,  and  not  by  the  time 
that  elapsed  between  the  date  when  the 
findings  of  fact  and  decision  were  received 
by  a  subcontractor  for  whose  benefit  the 
contractor  is  prosecuting  the  appeal  and 
the  date  when  the  appeal  papers  were 
mailed  to  the  contractor  by  the 
subcontractor. 

Appeal  of  Wiscombe  Painting  Company, 
IBCA-7S  (Oct.  26,  1956) 

An  appeal  may  be  decided  upon  a  theory 
not  advanced  by  the  parties  if  such  theory 
is  consistent  with  the  facts  of  record  or 
legitimate  inferences  from  such  facts. 

A  motion  for  reconsideration  based  upon 
the  existence  of  an  alleged  practice  or  cus- 
tom not  established  by  the  record  must  be 
denied  when  the  party  alleging  such  prac- 
tice or  custom  had  an  opportunity  to  prove 
its  existence  at  the  hearing,  when  the  prac- 
tice or  custom  is  not  alleged  to  be 
invariable,  when  the  record  reveals  cir- 
cumstances inconsistent  with  the  alleged 
practice  or  custom,  and  when  it  is  doubtful 
that  proof  of  the  existence  of  the  practice 
or  custom  would  justify  a  different 
decision  than  was  rendered. 
Appeal  of  Paul  C.  Helmick  Company, 
IBCA-39  (Oct.  31,  1956)  63  I.D.  363 

Under  the  "disputes"  clause  of  the 
standard  form  Government  contracts,  the 
Board  of  Contract  Appeals  is  without  juris- 
diction to  entertain  a  claim  upon  which 
no  finding  of  fact  or  decision  has  been 


made  by  the  contracting  officer,  even 
though  such  claim  is  presented  to  the 
Board  in  the  same  appeal  with  another 
claim  that  is  within  the  jurisdiction  of 
the  Board. 

Where  the  record  before  the  Board  of 
Contract  Appeals  with  respect  to  a  claim 
for  extensions  of  time  by  reason  of  various 
unforeseeable  causes  of  delay  contains  ma- 
terial information  that  was  not  before  the 
contracting  officer,  but  where  this  informa- 
tion is  not  sufficient  to  enable  the  Board 
to  determine  the  precise  extensions  of  time 
to  which  the  appellant  may  be  entitled,  the 
Board  will  remand  the  case  to  the  con- 
tracting officer  for  redetermination  of  the 
merits  of  the  claim  in  the  light  of  such 
additional  information,  any  supporting 
proof  that  the  appellant  may  choose  to 
submit,  and  the  comments  of  the  Board  as 
to  the  legal  principles  that  should  be  ap- 
plied by  the  contracting  officer  in  making 
such  redetermination. 

Appeal  of  Urban  Plumbing  and  Heating 
Company,     IBCA-43      (Nov.     21,     1956) 

63  I.D.  381 

The  Board  of  Contract  Appeals  is  not 
authorized  to  determine  an  appeal  by  a 
contractor  in  the  absence  of  a  finding  of 
fact  or  decision  by  the  contracting  officer. 

As  questions  of  the  interpretation  of 
contracts  are  not  "questions  of  fact"  within 
the  meaning  of  that  expression  in  the  "dis- 
putes" article  of  standard  form  Govern- 
ment contracts,  a  contractor  may  resort  di- 
rectly to  the  courts  upon  such  a  question 
without  securing  a  finding  of  fact  or  deci- 
sion by  the  contracting  officer  or  taking  an 
appeal  to  the  Board  of  Contract  Appeals. 

The  Board  of  Contract  Appeals  is  not 
authorized  to  review  a  final  settlement 
made  by  the  Comptroller  General  under 
his  statutory  authority. 
Appeal  of  Economy  Pumps,  Inc.,  Division 
of  C.  H.  Wheeler  Manufacturing  Company, 
IBCA-94  (Feb.  13,  1957) 

The  Board  of  Contract  Appeals  lacks 
jurisdiction  to  consider  a  claim  for  addi- 
tional compensation  when  no  appeal  was 
taken  from  the  contracting  officer's  deci- 
sion rejecting  the  claim  within  the  time 
specified  in  the  "Disputes"  clause  of  the 
contract. 
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When  a  contracting  officer  withheld 
rom  payments  due  under  a  contract  sums 
o  cover  contingent  liabilities  of  a  contrac- 
br  by  reason  of  alleged  labor  violations 
eing  investigated  by  him  and  by  the  De- 
artment  of  Labor,  but  made  no  findings 
If  fact  with  respect  to  the  alleged  labor 
iolations  and  merely  informed  the  con- 
ractor  that  the  matter  was  being  referred 
o  the  Comptroller  General,  and  when  the 
ontractor  never  requested  the  contracting 
fficer  to  make  findings  of  fact  with  respect 
o  the  alleged  labor  violations  and  did  not 
omplain  of  the  withholding  in  its  notice  of 
tppeal,  but  only  in  a  subsequent  brief, 
either  the  issue  of  the  alleged  labor  vio- 
ations  nor  the  propriety  of  the  withhold- 
ng  is  properly  before  the  Board  of 
Contract  Appeals.  The  submission  of  the 
natter  to  the  Comptroller  General  did  not 
:onstitute  a  finding  of  fact  or  decision 
vithin  the  meaning  of  the  "disputes"  arti- 
le  of  the  contract,  or  of  the  regulations  of 
he  Board. 

ippeal     of    Tri-State    Construction    Co., 
:BOA-63  (Feb.  26,  1957)  64  I.D.  38 

During  the  period  of  30  days  allowed  for 
he  taking  of  an  appeal  from  a  contracting 
jfficer's  decision,  made  pursuant  to  the 
'disputes"  clause  of  the  standard  form 
Government  contracts,  the  contracting  of- 

:  icer  may  withdraw  or  change  his  decision  ; 
.nd,  if  he  does  so  before  an  appeal  has 
>een  taken,  the  running  of  the  original 
)eriod  of  30  days  is  tolled,  and  a  new  pe- 
•iod  commences  to  run  at  such  time  as  the 
:ontractor  receives  a  copy  of  an  amenda- 
;ory  or  substitute  decision.  A  cominunica- 
ion  from  a  contracting  officer  to  a  con- 

|ractor,  in  order  to  amount  to  a  decision 
hat  will  start  running  the  period  for  ap- 
)eal,  must,  at  least,  be  so  worded  as  fairly 
md  reasonably  to  inform  the  contractor 
;hat  a  determination  under  the  "Disputes" 
ilause  is  intended. 
A  contractor  who  claims  that  the  con- 

j  ;racting  officer  erred  in  denying  a  request 
:or  an  extension  of  time,  whether  in  whole 
>r  in  part,  has  the  burden  of  proving  the 

i  existence  of  facts  sufficient  to  support  the 

i  wanting  of  such  extension  of  time,  or  of 
30  much  thereof  as  was  denied  by  the 
ontracting  officer. 

ippeal  of  Central  Wrecking  Corporation, 
[BOA-69  ( Mar.  29, 1957 )  64  I.D.  145 
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Under  a  Government  contract  which 
provides  for  the  taking  of  an  appeal  within 
30  days,  but  does  not  specify  with  particu- 
larity either  the  event  that  starts  or  the 
event  that  stops  the  running  of  this  period, 
the  time  for  appeal  begins  to  run  when 
the  contractor  actually  receives  its  copy  of 
the  decision  of  the  contracting  officer,  and 
an  appeal  that  is  not  mailed  by  the  con- 
tractor until  more  than  30  days  after  the 
receipt  of  such  copy  is  not  timely  and  must 
be  dismissed  for  lack  of  jurisdiction. 
Appeal  of  Bennett  Industries,  Inc., 
IBCA-102  (Apr.  23,  1957)  64  I.D.  113 

The  Board  lacks  jurisdiction  to  grant  re- 
lief to  a  contractor  under  a  Government 
supply  contract  in  a  case  in  which  the  con- 
tractor, upon  being  asked  by  the  con- 
tracting officer  to  verify  its  bid,  informed 
the  latter  that  it  had  intended  to  make  the 
bid  but  could  no  longer  perform  because 
of  an  increase  in  costs  since  the  bid  was 
made.  The  relief  which  the  appellant  con- 
tractor seeks  seems  to  be  either  that  the 
Board  declare  that  no  contract  between 
the  parties  ever  resulted  or,  if  a  contract 
was  made  by  the  parties,  that  the  Board 
reform  or  rescind  it.  If  there  was  no 
contract,  the  Board  whose  jurisdiction  is 
contractual,  could  not  act.  If,  on  the  other 
hand,  a  contract  was  made,  relief  could 
be  granted  only  on  the  ground  of  a  mistake 
in  bid,  and  only  the  Comptroller  General 
or  the  courts  could  afford  such  relief. 
Appeal  of  Stainless  Piping  Supply,  Inc., 
IBCA-106  (May  6,  1957) 

When  no  grounds  were  established  on 
which  a  motion  for  reconsideration  could 
be  sustained,  the  motion  must  be  denied. 
Appeal  of  Texas  Construction  Company 
and  Hyde  Construction  Company,  IBCA-73 
(June  18,  1957) 

When  the  contracting  officer  has  con- 
sidered claims  on  their  merits,  they  are  not 
barred  by  the  failure  of  the  contractor  to 
comply  with  the  procedural  requirement 
of  written  notice  of  the  claims,  and  the  cir- 
cumstances that  the  claims  may  have  been 
considered  by  the  contracting  officer  on 
the  merits  only  as  a  matter  of  grace,  may 
not  be  given  any  weight  by  the  Board  of 
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Contract  Appeals  in  assessing  the  merits 
of  the  claims  on  appeal. 
Appeal  of  Caribbean  Construction  Corpo- 
ration, IBCA-90  (June  28,  1957) 

64  I.D.  254 

The  Board  of  Contract  Appeals  will  not 
entertain  a  claim  upon  which  no  finding  of 
fact  or  decision  has  been  made  by  the  con- 
tracting officer. 

Appeal    of    Elmer    A.    Roman,    IBCA-57 
(June  28,  1957) 

A  request  for  reconsideration,  based 
either  on  grounds  already  considered  and 
still  deemed  inadequate  by  the  Board  of 
Contract  Appeals,  or  on  factual  allegations 
unsupported  by  any  evidence  in  the  rec- 
ord, must  be  denied. 

Appeal  of  Caribbean  Construction  Corpo- 
ration, IBCA-90  (July  19,  1957) 

A  contract  may  be  terminated  for  the 
convenience  of  the  Government  even 
though  it  contains  no  express  provision  for 
such  termination,  the  Government  having 
an  inherent  right  to  terminate  the  con- 
tract. When  a  contract  has  been  so  ter- 
minated, however,  the  action  cannot  be  re- 
garded as  having  been  taken  pursuant  to 
the  "Disputes"  clause  of  the  contract. 
Hence,  the  30-day  time  limitation  for  tak- 
ing appeals  that  exists  under  that  clause 
is  inapplicable,  and  an  appeal  may  be  con- 
sidered by  the  Board,  although  it  has  been 
taken  subsequent  to  the  expiration  of  that 
period.  The  regulation  governing  the  tak- 
ing of  appeals  should  be  construed  as  per- 
mitting the  consideration  of  such  an  ap- 
peal. 

Appeal     of     D.     R.     Haddox,     IBCA-84 
(July  19,  1957) 

The  Board  of  Contract  Appeals  is  not 
authorized  to  determine  an  appeal  that  was 
taken  before  there  was  any  finding  of  fact 
or  decision  by  the  contracting  officer  upon 
the  matter  in  dispute. 

The  provisions  of  the  "Disputes"  clause 
of  the  standard  forms  of  Government  con- 
tracts are  jurisdictional,  and  preclude  re- 
view of  the  contracting  officer's  decisions 
upon  questions  of  fact  arising  under  the 
contract  unless  an  appeal  is  taken  within 
the  30  days  allowed  for  that  purpose  by 
the  "Disputes"  clause.  The  Board  of  Con- 
tract Appeals  has  no  authority  to  waive 


this  limitation  or  otherwise  extend  the  30- 
day  period. 

Appeal   of   Westinghouse  Electric  Supply 
Company,  IBCA-107  (July  30,  1957) 

When  there  has  been  a  failure  to  make 
provision  in  a  contract  for  the  assessment 
of  liquidated  damages,  such  damages  may 
not  be  assessed  against  the  contractor  not- 
withstanding his  failure  to  urge  this  as  a 
ground  for  reversal.  Such  failure  is  not 
an  example  of  "practical  construction"  of 
the  contract  by  the  parties,  which  has  to 
do  with  interpretation  of  its  terms  during 
the  period  of  performance. 
Appeal  of  Fred  Saulsberry,  IBCA-65 
(Sept.  13,  1957)  64  I.D.  357 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  the  omission  of  certain  drill 
hole  information  from  the  drawings  was  a 
material  misrepresentation  is  a  claim  for 
unliquidated  damages  which  could  not  be 
considered  by  the  contracting  officer,  and 
may  not  be  considered  by  the  Board  on 
appeal. 

Appeal   of  J.   A.    Terteling  &   Sons,  Inc. 
IBCA-27  (Dec.  31,  1957)  64  I.D.  466 

When  the  Board  of  Contract  Appeals 
held  in  disposing  of  an  appeal  that  the 
obligation  of  a  contractor  to  restore  a 
wasteway  structure  damaged  by  a  storm 
was  limited  to  establishing  only  so  much 
of  "the  former  earth  surfaces"  as  would 
be  reasonably  necessary  to  admit  of  the 
restoration  and  completion  of  the  waste- 
way  structure,  the  extent  of  the  obligation 
of  the  contractor  was  not  limited  to  work 
within  the  pay  or  neat  lines,  since  the 
Board  also  held  that  the  contractor  was 
required  to  fill  eroded  areas  to  the  extent 
necessary  for  the  restoration  and  comple 
tion  of  the  contract  work. 
Appeal  of  Bamard-Curtiss  Company 
IBCA-82  (Supp.)    (Jan.  23,  1958) 

65  I.D.  4£ 

A  petition  for  rehearing  based  on  a| 
theory  considered  but  rejected  by  the 
Board  must  be  denied  when  the  petit ioneii 
has  advanced  no  reason  for  adopting  the 
theory. 

Appeal     of     Bamard-Curtiss      Company 
IBCA-82  (Mar.  5, 1958) 
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A  factual  statement  by  a  contractor  in 
a  notice  of  appeal  is  a  mere  allegation  of 
I  what  the  contractor  asserts  to  be  the  facts, 
and,  if  disputed  by  the  Government,  can- 
not be  accepted  as  proof  that  the  facts  so 
(asserted  are  true. 

In  an  appeal  attacking  the  validity  of 
a  finding  of  fact  or  decision  by  a  contract- 
ing officer,  not  patently  erroneous,  it  is 
i  incumbent  upon  a  contractor  who  advances 
ia  claim  against  the  Government  that  was 
denied  by  such  finding  or  decision  to  come 
i  forward  with  evidence  showing  error 
therein,  and  in  the  absence  of  such  evi- 
dence the  Board  of  Contract  Appeals  can- 
not properly  overrule  the  decision  of  the 
contracting  officer.  In  such  a  case  the 
burden  of  the  appeal  is  upon  the  contrac- 
tor's shoulders,  and  that  burden  calls  for 
evidence  on  the  contractor's  side  to  show 
that  the  action  taken  by  the  contracting 
officer  was  erroneous,  for  the  findings  of 
J  a  contracting  officer  are  presumed  to  be 
correct  in  the  absence  of  proof  to  the  con- 
trary. 

Appeal  of  Duncan  Construction  Company, 
IBOA-91  (Apr.  2,  1958)  65  I.D.  135 

Claims  of  a  contractor  engaged  in  the 
construction  of  two  substations  for  the 
Bonneville  Power  Administration  based  on 
charges  of  misconduct  of  the  inspectors  in 
supervising  the  work  must  be  rejected 
when  (1)  the  evidence  in  support  of  the 
claims  is  extremely  stale  (2)  the  contrac- 
tor in  appealing  has  not  requested  a  hear- 
ing at  which  the  witnesses  with  knowledge 
<of  the  events  could  be  heard  and  subjected 
to  cross-examination  (3)  the  top  officials 
of  Bonneville  who  were  aware  of  the  con- 
tractor's charges  visited  the  site  of  the 
work  for  the  purpose  of  investigating  the 
charges,  and  after  investigation  found 
them  to  be  groundless  (4)  there  is  inde- 
pendent evidence  of  the  good  character 
and  competence  of  the  inspectors  (5) 
there  were  numerous  shortcomings  in  the 
performance  of  the  contractor's  work  that 
might  have  motivated  his  countercharges 
(6)  the  charges  are  based  on  misunder- 
standings of  the  situations  from  which  they 
i arose;  and,  finally  (7)  the  charges  run 
counter  to  inherent  probabilities  and  are 
otherwise  not  credible. 
Appeal  of  W  &  W  Company,  IBCA-54 
(Aug.  4,  1958) 


Appeals  from  decisions  of  contracting 
officers  which  involve  a  question  of  law 
are  not  subject  to  the  30-day  limit  pre- 
scribed in  the  "Disputes"  clause  of  the 
standard  Government  construction  con- 
tract, since  that  clause  relates  only  to  dis- 
putes "concerning  a  question  of  fact." 
Appeal  of  Gustav  Hirsch  Organization, 
Inc.,  IBCA-175  (Oct.  30,  1958) 

A  contractor  who  seeks  an  extension  of 
time  under  a  standard  form  construction 
contract  because  of  an  alleged  excusable 
cause  of  delay  has,  in  general,  the  burden 
of  proving  that  the  alleged  cause  of  delay 
actually  existed,  that  it  met  the  criteria 
of  excusability  prescribed  by  the  contract, 
that  it  delayed  the  orderly  progress  or 
ultimate  completion  of  the  contract  work 
as  a  whole,  and  that  it  did  so  for  a  given 
period  of  time. 

Appeal  of  Larsen-Meyer  Construction  Co., 
IBCA-85  (Nov.  24,  1958)  65  I.D.  463 

The  fact  that  an  appellant,  who  was 
seeking,  while  its  appeal  was  pending 
before  the  Board  of  Contract  Appeals,  the 
settlement  on  the  administrative  level  of  a 
dispute  arising  from  the  performance  of 
its  contract  for  the  construction  of  a  dike 
across  a  marsh  did  not  specifically  consent 
that  the  Administrative  Assistant  Secre- 
tary of  the  Department  submit  the  ques- 
tions of  law  involved  in  the  dispute  to  the 
Comptroller  General  for  his  opinion  does 
not  make  the  pronouncements  of  the  Comp- 
troller General  on  these  questions  of  law 
any  the  less  binding  on  the  Board,  for  the 
power  of  the  Department  to  request  the 
Comptroller  General's  opinion  did  not  de- 
pend on  the  consent  of  the  appellant,  and 
the  Board  is  bound  by  the  opinion  of  the 
Comptroller  General  on  the  questions  of 
law  duly  determined  by  him.  However, 
the  opinion  of  the  Comptroller  General  was 
rendered  on  an  assumed  state  of  facts,  and 
the  Board  is  not  barred  from  deciding  dis- 
puted questions,  whether  of  fact  or  of  law, 
that  were  not  considered  or  determined  by 
the  Comptroller  General. 
Appeal  of  Reid  Contracting  Company, 
Inc.,  IBCA-74  (Dec.  19,  1958)     65  I.D.  500 

Where  a  contractor  fails  to  prosecute  an 
appeal  with  reasonable  diligence,  as  by 
failing  to  respond  for  many  months  to  an 
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inquiry  from  the  Board  of  Contract  Ap- 
peals concerning  the  question  whether  the 
appeal  has  not  become  moot  by  reason  of 
circumstances  transpiring  after  its  filing, 
the  appeal  will  be  dismissed  for  want  of 
prosecution. 

Appeal  of  Parkcr-Schram  Company, 
IBCA-119  (Jan.  28, 1959) 

If  a  timely  notice  of  appeal  from  find- 
ings of  fact  of  a  contracting  officer,  when 
considered  with  the  documents  referred  to 
therein  and  contained  in  the  appeal  file, 
states  with  sufficient  particularity  the 
grounds  of  the  appeal,  a  Government  mo- 
tion to  dismiss  the  appeal  because  the  con- 
tractor failed  to  file  on  time  a  brief  in 
support  of  the  appeal  will  be  denied. 
However,  in  view  of  the  failure  of  the 
contractor  to  reply  to  the  motion  to  dis- 
miss or  offer  any  excuse  for  the  tardy 
filing  of  the  brief,  the  Board  will  disregard 
the  brief  in  support  of  the  appeal. 
Appeal  of  Flora  Construction  Company, 
IBCA-180  (Mar.  2,  1959) 

The  failure  of  a  contractor  to  give  timely 
notice  of  a  claim  is  waived  when  the  con- 
tracting officer  considers  the  claim  on  its 
merits  without  invoking  such  failure  as  a 
reason  for  its  denial. 

Appeal  of  J.  W.  Merz,  IBCA-64  (Mar.  10, 
1959) 

Under  the  regulations  applicable  to  con- 
tract Appeals,  a  notice  of  appeal  need  not 
state  the  reasons  why  the  decision  ap- 
pealed from  is  deemed  erroneous,  provided 
such  reasons  are  stated  in  the  supporting 
brief  authorized  by  the  regulations. 

The  unintentional  misdirection  of  a 
supporting  brief  in  a  contract  appeal  by 
mailing  it  directly  to  the  Board  of  Con- 
tract Appeals  rather  than  to  the  Board 
through  the  contracting  officer,  as  re- 
quired by  the  regulations  does  not  in  itself 
justify  the  dismissal  of  an  otherwise 
proper  appeal. 

When  the  15-day  period  prescribed  for 
the  filing  of  a  supporting  brief  addressed 
to  the  Board  of  Contract  Appeals  expires 
on  a  Sunday,  the  contractor  has  until  the 
following  day  to  complete  the  filing  with 
the  Board. 

Appeal  of  Henly  Construction  Company, 
Inc.,  IBCA-165  (Mar.  18,  1959) 


A  request  of  a  roadway  contractor  for 
reconsideration  of  a  borrow  claim,  which 
is  based  on  the  contention  that  the  Board 
could  not  give  effect  to  deviations  from 
the  "changes"  and  "changed  conditions" 
clauses  of  the  U.S.  standard  form  of  con- 
struction contract  that  limited  the  appli- 
cability of  these  clauses  because  deviations 
were  prohibited  by  the  regulations  relative 
to  public  contracts,  must  be  denied.  Such 
regulations  are  simply  for  the  protection 
of  the  Government  against  its  own  officers, 
and  hence  may  not  be  enforced  against  the 
Government  by  a  contractor  seeking  to 
avoid  the  obligation  of  its  contract. 
Moreover,  although  the  courts  have  de- 
clared the  standard  "changes"  and 
"changed  conditions"  clauses  to  be  para- 
mount as  against  caveatory  or  exculpa- 
tory provisions  in  the  specifications  of  a 
general  nature,  this  is  not  equivalent  to  a 
prohibition  upon  deliberate  deviations. 
The  standard  provisions  are  paramount  as 
against  inconsistent  specifications  only  in 
cases  in  which  there  is  no  other  aid  to 
interpretation  than  the  provisions  of  the 
standard  form  itself. 

A  motion  for  reconsideration  of  a  claim 
of  a  roadway  contractor  based  on  the  alle- 
gation that  the  Government  by  deleting  a 
select  borrow  surface  course,  which  the' 
contractor  had  planned  to  use  to  correct 
deficiencies  in  the  subgrade,  and  by  failing 
to  supply  suitable  topping  material  for 
finishing  the  subgrade  both  prior  and  sub- 
sequent to  the  deletion,  had  increased  the 
contractor's  costs  in  finishing  the  sub- 
grade  must  be  denied  when  it  appears  that 
(1)  the  contractor  has  not  borne  the  bur- 
den of  proving  that  it  made  every  reason- 
able effort  to  conserve  suitable  topping 
material  from  excavation  and  borrow,  as 
required  by  the  specifications,  and  that  the, 
Government  failed  to  designate  borrow 
pits  from  which  suitable  topping  material 
could  be  obtained  (2)  the  initial  grading 
by  the  contractor  had  been  very  rough 
(3)  the  gravamen  of  the  contractor's 
complaint  was  really  that  too  much  of  th( 
borrow  material  had  to  be  windrowec 
rather  than  that  it  was  unsuitable  (4) 
the  contractor's  alleged  plan  to  make  gooc 
the  deficiencies  of  the  subgrade  witl 
select  borrow  was  an  afterthought  and  the  I 
alleged  plan  would  in  any  event  have  beer 
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inconsistent  with  the  requirements  of  the 
specifications  relative  to  the  laying  down 
of  the  subgrade,  and  might  have  involved 
greater  expense  than  the  use  of  ordinary 
borrow;  and,  finally  (5)  the  contractor 
failed  to  give  timely  notice  of  and  protest 
against  the  alleged  denial  of  suitable  top- 
ping material. 

Appeals  of  Morrison-Knudsen  Company, 
Inc.,  IBCA-36  and  IBCA-50  (Mar.  23, 
1959)  66  I.D.  71 

When  it  is  apparent  from  the  whole 
record  that  in  taking  their  appeal  the  con- 
tractors are  not  only  requesting  extensions 
of  time  but  also  additional  compensation 
for  extra  work,  and  that  the  contracting 
officer  intended  to  deny  such  additional 
compensation,  the  Board  will  direct  the 
contracting  officer  to  determine  the  amount 
of  such  additional  compensation,  notwith- 
standing the  defects  of  the  formal  claims 
of  the  contractors. 

Appeal  of  Cox  and  Haddox,  IBCA-155 
(Mar.  26,  1959)  66  I.D.  97 

Although  the  "disputes"  clause  of  the 
U.S.  standard  form  of  construction  con- 
tract provides  that  in  connection  with  an 
appeal  the  contractor  shall  be  afforded 
an  opportunity  to  offer  evidence  in  support 
of  its  appeal,  and  the  regulations  govern- 
ing procedure  before  the  Board  provide  for 
a  hearing  if  the  appeal  involves  disputed 
issues  of  fact,  they  contemplate  that  a 
hearing  for  the  purpose  of  taking  tes- 
timony shall  be  mandatory  only  when  ap- 
pellant has  tendered  issues  of  fact  that  are 
genuine  and  material.  Hence,  a  request 
for  a  hearing  made  by  a  contractor  en- 
gaged in  constructing  an  access  road  to  a 
Bonneville  transmission  line  who  pleads  no 
excusable  cause  of  delay  but  attacks  the 
validity  and  effect  of  the  liquidated  dam- 
ages provision  itself  need  not  be  granted, 
and  the  appeal  may  be  decided  on  the 
written  record.  In  particular,  no  genuine 
and  material  issue  of  fact  is  raised  by  the 
allegation  that  unnamed  Bonneville  inspec- 
tors assured  the  contractor  that  there  was 
no  urgent  need  for  the  access  road,  since 
such  assurances  would  be  unauthorized 
even  if  made,  and  hence  could  not  form 
the  basis  for  a  waiver  of  the  liquidated 
damages  provision.  The  fact  that  the 
liquidated  damages  imposed  on  the  con- 


tractor exceeded  the  amount  of  the  con- 
sideration for  the  performance  of  the  work 
is  in  itself  immaterial. 

Appeal  of  Parker-Schram  Company, 
IBCA-96  (Apr.  7,  1959)  66  I.D.  142 

A  contracting  officer's  findings  that  the 
drawings  submitted  to  bidders  and  incor- 
porated in  the  executed  contract  contained 
data  from  which  in  about  2  hours'  time  a 
qualified  person  could  prepare  an  estimate 
of  quantity  which  would  have  revealed 
that  the  material  to  be  excavated  did  not 
exceed  the  quantity  that  was  ultimately  re- 
moved, deals  with  technical  engineering 
questions  which  are  essentially  questions 
of  fact  under  the  "Disputes"  clause  of  the 
standard  form  of  Government  construction 
contract.  Hence,  an  appeal  from  such 
findings  must  be  taken  within  30  days  from 
receipt  of  the  findings. 

When  the  30th  or  last  day  on  which  an 
appeal  may  be  taken  from  findings  of  fact 
under  the  "Disputes"  clause  falls  on  a 
State  holiday  not  declared  by  the  Congress 
to  be  a  legal  public  holiday,  the  time  for 
taking  the  appeal  is  not  extended  to  the 
next  business  day. 

Appeal  of  Bushman  Construction  Com- 
pany, IBCA-193  (Apr.  23,  1959) 

66  I.D.  156 

The  Board  of  Contract  Appeals  will  not 
determine  an  appeal  by  a  contractor  in 
the  absence  of  findings  of  fact  and  a  deci- 
sion by  the  contracting  officer. 
Appeal  of  General  Excavating  Company, 
IBCA-150  (May  25, 1959) 

Upon  an  appeal  from  a  decision  of  a  con- 
tracting officer  under  a  contract  for  the 
sale  of  scrap  iron  and  steel  by  The  Alaska 
Railroad,  the  Board  of  Contract  Appeals 
has  jurisdiction  to  determine  the  respec- 
tive obligations  of  the  Government  and  the 
purchaser,  and  hence  may  construe  the 
terms  governing  the  shipment  of  the  pur- 
chased property  in  order  to  decide  what  its 
destination  was  and  at  what  point  the  rail- 
road could  apply  its  tariffs  to  the  ship- 
ment. 

Appeal  of  Commercial  Metals  Company, 
IBCA-99  (Aug.  27,  1959)  66  I.D.  298 

Under  the  rules  governing  procedure  be- 
fore the  Board  of  Contract  Appeals  a  re- 
quest for  reconsideration  that  is  mailed 
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within  the  period  allowed  for  the  filing  of 
such  requests,  but  that  is  not  delivered 
until  after  the  end  of  that  period,  is  not 
timely. 

A  request  for  reconsideration  will  be 
denied  where  it  concedes  the  existence  of 
a  fact  that  would  preclude  allowance  of 
the  claim  for  which  reconsideration  is 
sought. 

Appeals  of  Inter-City  Sand  and  Gravel  Co. 
and  John  Kovtynovich,  IBCA-128 
(Ang.  27,  1959)  66  I.D.  313 

Where  the  contracting  officer  fully  in- 
forms a  contractor  of  the  right  of  appeal 
and  of  the  necessary  procedural  steps  to 
be  taken,  and  appellant  remains  inactive 
and  silent  and  does  not  perfect  appeal,  the 
appeal  will  be  dismissed  for  lack  of 
prosecution. 

Appeal  of  Henlcle  and  Company,  IBCA-212 
(Sept.  15,  1959)  66  I.D.  331 

When  a  contractor  has  appealed  from 
findings  and  decisions  of  a  contracting 
officer,  rejecting  his  claims  for  additional 
compensation  and  extensions  of  time  for 
performance  of  the  contract,  which  was 
for  the  construction  of  a  fish  cultural  sta- 
tion, but  has  done  no  more  to  prosecute 
the  appeal  than  to  file  a  notice  of  appeal 
charging  in  general  terms  that  the  findings 
and  decisions  were  erroneous,  arbitrary, 
and  unfair,  the  Board  will  only  examine 
the  record  to  the  extent  necessary  to  deter- 
mine whether  there  were  committed  any 
errors  manifest  on  its  face. 
Appeal  of  Sterling  Engineering  &  Construc- 
tion Company,  Inc.,  IBCA-122  (Oct.  23, 
1959) 

Where  a  contracting  officer  withdraws 
findings  of  fact  from  which  an  appeal  has 
been  taken,  where  the  appellant  concurs 
in  such  withdrawal,  and  where  no  reason 
for  denying  effect  to  such  withdrawal  ap- 
pears, the  withdrawal  will  be  confirmed 
and  the  appeal  will  be  dismissed. 
Appeal  of  Layne  and  Bowler  Export  Cor- 
poration, IBCA-225  (Nov.  19, 1959) 

A  request  for  reconsideration  will  be 
denied  where  no  facts  or  arguments  in 
support  of  the  request  have  been  presented, 
and  the  time  allowed  therefor  has  expired. 
Appeal  of  Flora  Construction  Company, 
IBCA-101  (Nov.  20, 1959) 


The  Board  lacks  jurisdiction  in  absenci 
of  a  disputes  provision  in  the  contract. 
Appeal    of    Ocean    Tow,    Inc.,    IBCA-10! 
(Dec.  3,  1959)  66  I.D.  40! 

The  Board  of  Contract  Appeals  is  no 
authorized  to  determine  an  appeal  in  th» 
absence  of  a  findings  of  fact  or  decision  b: 
the  contracting  officer. 

In  absence  of  presentation  of  proof  b 
appellant,  the  Board  will  only  examine  th 
record  to  the  extent  necessary  to  determine 
whether  there  were  committed  any  error; 
manifest  on  its  face. 

Appeal    of    Francis     O.    Day    Co.,    Inc. 
IBCA-178  (Dec.  4,  1959) 

Appeal  will  not  be  dismissed  as  untimelj 
when  appellant  appeals  from  a  letter  meet 
ing  the  minimum  requirements  of  a  find 
ings  of  fact  and  decision  within  the  30-daj 
period.  Findings  of  fact  and  decisior 
which  do  not  meet  minimum  requirements 
need  not  be  appealed. 

Appeal    of   Irvin    Prickett   d    Sons,    Inc 
IBCA-203  (Dec.  5,  1959) 

Board  will  dismiss  appeal  upon  stipula- 
tion of  the  parties  to  the  effect  that  con- 
tracting officer  vacates  findings  of  fact  and 
contractor  withdraws  appeal,  without 
prejudice  to  either  party. 
Appeal  of  Elling  Halvorson,  IBCA-22 
(Jan.  5,  1960) 


^ 


!« 


A  notice  of  appeal  that  is  filed  in  ad 
vance  of  a  decision  by  the  contracting 
officer  will  not  be  dismissed  as  premature 
where  both  parties  have  treated  the  notice 
as  being  an  appeal  from  the  subsequent 
decision,  and  where  the  Government  does 
not  take  a  contrary  position  until  after  the 
time  for  filing  a  new  notice  has  expired 
Appeal  of  Seal  and  Company,  IBCA-181 
(Feb.  24,  1960)  67  I.D.  60 

A  request  for  reconsideration  will  be 
denied  when  it  appears  doubtful  that  it 
has  been  authorized  by  the  appellant  cor- 
poration; when  it  has  been  filed  a  day 
late ;  and,  in  any  event,  it  merely  reiterates 
the  grounds  originally  advanced  in  support 
of  the  appeal. 

Appeal  of  Henly  Construction  Company, 
IBCA-165  (Mar.  1,  1960) 

A  request  for  reconsideration  will  be 
denied  when  it  raises  immaterial  ques- 
tions,    or     merely    challenges    inferences 
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,-hich  were  reasonably  drawn  from  the 
vidence  by  the  Board. 
ippeal  of  Westinghouse  Electric  Corpora- 
1  Hon,  IBCA-182  (Apr.  20,  1960) 

67  I.D.  148 

The  Board  will  take  jurisdiction  over  an 

::  '.ppeal  that  presents  a  question  of  fact,  of 

aw,  or  a  mixed  question  of  law  and  fact. 

;i  'Ippeal  of  Robert  J.  Gordon  Construction 

:  Company,  IBCA-216  (Apr.  21,  1960) 

„  '    The  Board  will  dismiss  appeal  when  sep- 
I  "irate  statements  by  the  parties  are  tanta- 
nount   to   a   stipulated   dismissal   of   the 
1  ippeal. 

ippeal    of    Goslin-Birmingham   Manufac- 
turing Co.,  Inc.,  IBCA-236  (Apr.  25,  1960) 

I  \  An  appeal  from  findings  of  a  contracting 
"  )fficer  granting  an  extension  of  time  which 
I .s  taken  solely  on  the  ground  that  the 
'  hidings  state  an  erroneous  reason  for 
1  granting  the  extension  will  be  dismissed 
'  where  it  appears  that  the  challenged  state- 
ment will  have  no  relevancy  or  effect  in 
[he  adjudication  of  any  ungranted  claim 
•i  of  the  appellant. 

ii   Appeals  of   Utah   Construction  Company, 
c    IBCA-133,    IBCA-140    (June   10,   1960) 
[  67  I.D.  248 

In  cases  where  no  reason  appears  for 

any  objection  to  a  stipulation  agreement 

of  the  parties  settling  a  dispute,  the  Board 

\  of  Contract  Appeals  will  accept  the  stipula- 

i  -tion  to  the  extent  reflected  by  the  settle- 

l  ment  agreement  and  sustain  the  appeal  to 

■  that  extent. 

■Appeal    of    Monarch    Lumber    Company, 

IBOA-217  (June  21,  1980)  67  I.D.  265 

Contractor-appellant  has  a  contractual 
right  to  "be  afforded  an  opportunity  to  be 

(heard  and  to  offer  evidence  in  support  of 
its  appeal."     This  right  must  be  honored 

:  even  if  amount  of  claim  involved  is  small. 

I  Parties  may  stipulate  to  submit  appeal 
"on  the  record." 

i  Appeal  of  Morgan  Construction  Company, 

IBCA-253  (Sept.  20,  1960)  67  I.D.  342 

i 

Where  the  contracting  officer  advises  a 
contractor  of  the  right  of  appeal,  and  ap- 
pellant states  that  it  will  submit  "addi- 
!  tional  facts  and  details,"  and  appellant 
;  remains  inactive  and  silent  despite  a  Gov- 
ernment motion  to  dismiss,  the  appeal  will 
be  dismissed  for  lack  of  prosecution  on  the 


assumption      that      the      appellant      has 
abandoned  its  appeal. 

Appeal     of     L.     N.     d     R.     Corporation, 
IBCA-201  (Sept.  21, 1960) 

A  communication  from  a  contracting 
officer  to  a  contractor,  in  order  to  con- 
stitute a  decision  which  will  start  the 
running  of  the  appeal  period  under  a 
"Disputes"  clause,  must  be  so  worded  as 
fairly  and  reasonably  to  inform  the  con- 
tractor that  a  decision  under  the 
"Disputes"  clause  is  intended. 
Appeal  of  General  Excavating  Company, 
IBCA-188  (Sept.  21, 1960)  67  I.D.  344 

Contracting  Officer  may  validly  grant  a 
request  for  extension  of  time  for  taking  an 
appeal  if  such  a  request  is  received  and 
acted  upon  before  the  appeal  period  has 
elapsed. 

Appeal   of  Refer   Construction   Company, 
IBCA-209  (Oct.  20,  1960)  67  I.D.  457 

An  appeal  pursuant  to  the  Disputes  pro- 
vision, Clause  6  of  Standard  Form  23A, 
which  provides  for  the  taking  of  an  appeal 
within  30  days,  must  indicate  an  intention 
to  appeal  from  the  contracting  officer's  de- 
cision, to  higher  authority,  in  order  to  pre- 
serve the  contractor's  right  to  appeal.  The 
words  "We  take  exception  to  *  *  *  "  was 
insufficient  to  indicate  such  intention  when 
the  purported  letter  of  appeal  was  ad- 
dressed to  the  contracting  officer  only,  and 
not  to  the  "head  of  the  Department"  or 
his  representative,  as  prescribed  by  the 
Disputes  clause. 

Appeal    of    Rca    Construction    Company, 
IBOA-227  (Nov.  4,  1960) 

Motion  for  reconsideration  will  be  de- 
nied when  it  presents  nothing  that  was  not 
thoroughly  considered  prior  to  the  original 
decision  nor  offers  any  convincing  reason 
for  a  change  therein. 

Appeal  of  John  A.  Quinn,  Inc.,  IBCA-174 
(Jan.  23,  1961) 

Where  a  contractor  who  has  filed  a  no- 
tice of  appeal  requests  that  the  appeal  be 
held  in  abeyance  while  attempts  are  being 
made  to  settle  the  controversy  by  nego- 
tiation, the  appeal  will  be  dismissed,  but 
without  prejudice  to  its  subsequent  rein- 
statement in  the  event  the  controversy  is 
not  so  settled. 

Appeal    of    Mannix    International,    Inc., 
IBCA-269   (Mar.  7,  1961)  68  I.D.  56 
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A  hearing  upon  a  contract  appeal  is  not 
made  inadequate  because  oral  argument 
was  had  before  a  person  who  does  not  par- 
ticipate in  the  decision  of  the  appeal, 
where  the  persons  who  do  participate  have 
before  them  notes  containing  the  gist  of 
the  oral  argument  in  addition  to  the  writ- 
ten briefs  of  the  parties. 
Appeal  of  Seal  and  Company,  IBCA-181 
(Mar.  28,  1961)  68  I.D.  94 

Where  letters  received  from  a  contract- 
ing officer  are  appealed  from,  and  such 
letters  do  not  dispose  finally  of  pending 
claims  and  do  not  contain  such  language 
as  will  fairly  and  reasonably  inform  the 
contractor  that  decisions  under  the  "Dis- 
putes" clause  are  intended,  the  appeal  will 
be  remanded  to  the  contracting  officer  for 
decision. 

Appeal  of  Barkley  Pipeline  Construction, 
Inc.,  IBCA-264  (Apr.  6, 1961)      68  I.D.  103 

Board  will  not  dismiss  appeal  in  situa- 
tions where  action  of  appellant  does  not 
indicate  an  intention  to  abandon  appeal, 
and  issues  are  determinable  from  notice  of 
appeal,  findings  of  fact  and  decision  of 
contracting  officer,  claims  of  appellant 
and  evidence  submitted  by  it  prior  to  con- 
tracting officer's  decision. 
Appeal  of  Weldfad,  Inc.,  IBCA-268 
(Apr.  11,  1961)  68  I.D.  107 

Where  a  letter  from  a  contracting  offi- 
cer does  not  finally  dispose  of  pending 
claims  and  does  not  place  the  contractor 
on  notice  that  a  decision  under  the  "Dis- 
putes" clause  is  intended,  an  appeal  taken 
from  such  letter  will  be  remanded  to  the 
contracting  officer  for  issuance  of  findings 
of  fact  and  decision. 

Appeal   of  Production   Tool   Corporation, 
IBCA-262  (Apr.  17,  1961)  68  I.D.  109 

The  Board  is  without  jurisdiction  to 
consider   an   untimely   appeal. 

The  Board  will  not  dismiss  an  appeal, 
and  will  consider  it  to  be  filed  timely 
where  an  action  taken  by  the  contractor- 
appellant  within  the  appeal  period  indi- 
cates its  present  intent  to  appeal  to  higher 
authority.  If  that  action  is  followed  by 
formalization  within  a  reasonable  time, 
such  formalization  will  be  taken  into  con- 
sideration as  one  of  the  factors  in  arriving 
at  the  conclusion  that  a  letter  of  dissatis- 
faction or  protest  constitutes  a  timely  ap- 


peal within  the  meaning  of  the  "Disputes" 
clause.  The  wording  of  the  "Disputes" 
clause  itself  indicates,  under  the  circum- 
stances, the  present  intent  to  appeal  to 
higher  authority. 

Appeal  of  Midland  Construction,  Inc., 
IBCA-272   (May  3,  1961)  68  I.D.  124 

Where  letters  of  the  contracting  officer 
do  not  finally  dispose  of  pending  claims 
and  do  not  place  the  contractor  on  notice 
that  a  decision  under  the  "Disputes" 
clause  is  intended,  an  appeal  taken  from 
such  letter  will  be  remanded  to  the  con- 
tracting officer  for  proper  issuance  of 
findings  of  fact  and  decision. 
Appeal  of  Hunt  Contracting  Company, 
IBCA-260  (May  17, 1981) 

Disputes  under  a  guarantee  provision 
are  not  for  unilateral  disposition  by  con- 
tracting officers,  but  are  appealable  under 
the  "Disputes"  clause. 
Appeal  of  M.  Benjamin  Electric  Company, 
Inc.,  IBCA-280  (June  9,  1961) 

Where  no  reason  appears  for  any  objec- 
tion to  a  stipulation  disposing  by  agree- 
ment a  changed  conditions  claim,  the  Board 
will  accept  the  stipulation  to  the  extent 
reflected  by  the  agreement,  sustain  the 
appeal  to  that  extent,  and  remand  it  to 
the  contracting  officer  for  appropriate 
action. 

Appeal  of  Morrison-Knudsen  Company, 
Inc.,  Henry  J.  Kaiser  Company,  and  F  &  S 
Contracting  Company,  IBCA-266  (July  18, 
1961)  68  I.D.  239 

The  Board  is  without  jurisdiction  to 
consider  an  untimely  appeal.  To  consider 
an  untimely  appeal  would  serve  no  useful 
purpose  and  would  occasion  an  unneces- 
sary expenditure  of  time  and  money  by  the 
parties  and  the  Board. 
Appeal  of  Ray  Kizer  Construction  Com- 
pany, IBCA-274  (Aug.  8,  1961) 

Board    will    not    dismiss    appeal    when 
issues  are  determinable  from  actions  of  the 
parties  and  contents  of  the  appeal  file. 
Appeal  of  James  A.  Mann,  Inc.,  IBOA-290 
(Aug.  16, 1961) 

The   Board   of  Contract  Appeals   lacks 
jurisdiction  to  reform  contracts,  but  has 
jurisdiction  to  interpret  contracts. 
Appeal  of  Framlau  Corporation,  IBCA-228 
(Nov.  1,  1961)  68  I.D.  324 
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Under  a  stipulation  providing  that  the 
initial  decision  upon  a  contract  appeal 
shall  be  limited  to  the  issue  of  liability,  it 
may  be  proper  for  questions  of  causation 
to  be  determined  in  the  initial  decision, 

i  and  for  the  issue  of  the  amount  that  should 
be  allowed  as  an  equitable  adjustment,  on 
the  basis  of  such  decision,  to  be  remanded 
to  the  contracting  officer. 
Appeal     of     Erhardt     Dahl     Andersen, 

\  IBCA-223  (Dec.  1,  1961)  68I.D.342 

The  Board  of  Contract  Appeals  lacks 
jurisdiction  to  reform  or  rescind  contracts. 
Appeal  of  Duncan  Miller,  IBCA-305 
(Apr.  18,  1962)  69 1.D.  25 

A  motion  for  reconsideration  is  denied 
where  the  additional  evidence  presented  is 
not  persuasive  of  error  by  the  Board,  and 
no  other  matters  are  advanced  that  were 
not  fully  considered  by  the  Board  in  its 
i  original  decision. 
Appeal  of  Fred  E.  Hicks  Construction 
Company,  IBCA-271  (May  11,  1962) 

The  Board  is  without  jurisdiction  to  con- 
sider an  untimely  appeal. 
Appeal   of   Craftsmen   Construction   Com- 
pany, Inc.,  IBCA-326  (Aug.  20,  1962) 

,  The  Board  lacks  jurisdiction  to  decide 
an  appeal  by  a  contractor  in  the  absence 
of  a  finding  of  fact  or  decision  by  the  con- 

;  tracting  officer.    The  Board  does  not  have 

■  original     jurisdiction     over     contractor's 

■  claims  since  its  jurisdiction  is  appellate. 

The  Board  lacks  jurisdiction  over  re- 
;  quests  by  the  contractor  for  contract  ad- 
|  ministration  actions  by  the  contracting 
1  officer. 

The  Board  lacks  jurisdiction  to  consider 
a  "claim"  which  represents  an  offer  in 
compromise. 

Appeal    of   John   Martin    Company,   Inc., 
:   IBOA-316  (Sept.  21,  1962) 

The   Board   is    without   jurisdiction   to 
i  consider  an  untimely  appeal. 
Appeal   of  Commonwealth  Electric  Com- 
pany, IBCA-342  (Mar.  19,  1963) 

A  communication  from  a  contracting 
officer  to  a  contractor,  in  order  to  amount 
to  a  decision,  must,  at  least,  be  so  worded 
as   to  fairly   and    reasonably   inform   the 


contractor  that  a  determination  under  the 
"disputes"  clause  is  intended. 
Appeal     of     Earl     B.     Bates     Nursery, 
IBCA-368  (May  13,  1963)  70  I.D.  163 

A  Government-furnished  property  clause 
which  states  that  the  Government  will 
make  "every  reasonable  effort"  to  deliver 
materials  "so  as  to  avoid  any  delay  in  the 
progress  of  the  contractor's  work  as  out- 
lined in  his  construction  program,"  but 
that  if  the  contractor  is  delayed  "because 
of  failure  of  the  Government  to  make  such 
deliveries"  the  only  form  of  adjustment 
allowable  will  be  a  time  extension,  is  to 
be  construed  as  making  the  contractor's 
right  to  monetary  compensation  for  a 
delay  in  delivery  turn  upon  whether  the 
Government  made  every  reasonable  effort 
to  deliver  materials  by  the  time  wThen 
they  would  be  needed,  and  is  also  to  be 
construed  as  making  the  construction  pro- 
gram submitted  by  the  contractor  the 
criterion,  in  general,  for  determining  the 
time  when  materials  would  be  needed.  If 
a  failure  to  make  timely  delivery  is  proved, 
the  burden  of  offering  some  reasonable 
explanation  for  the  delay  rests  on  the 
Government,  and,  if  it  offers  no  such  ex- 
planation, the  contractor  is  entitled  to  a 
finding  that  every  reasonable  effort  was 
not  made  (Claims  C-5  and  E-2). 
Appeals  of  Montgomery-Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

The  limitation  upon  the  time  for  taking 
appeals  imposed  by  the  "Disputes"  clause 
of  the  standard  forms  of  Government  con- 
tracts is  jurisdictional.  An  appeal  from  a 
decision  of  the  contracting  officer  must  be 
dismissed  if  it  was  not  taken  before  the 
end  of  the  thirtieth  day  after  the  receipt 
of  the  decision  by  the  contractor,  or  before 
the  end  of  the  next  business  day  if  the 
thirtieth  day  falls  on  a  Sunday  or  Federal 
holiday,  unless  the  appeal  involves  only 
questions  of  law.  Such  limitation  may 
not  be  waived  or  extended  once  the  30  days 
have  run. 

Appeal  of  Lewis  Construction  Company, 
Inc.  and  S.  L.  Boutelle,  IBCA-340  (July  3, 
1963)  70  I.D.  352 

The  Board  lacks  jurisdiction  to  decide 
an  appeal  by  a  contractor  in  the  absence 
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of  findings  of  fact  or  decision  by  the  con- 
tracting officer.  The  Board  does  not  have 
original  jurisdiction  over  contractor's 
claims. 

Appeal  of  McLinn  Construction  Company, 
IBCA-369  (July  24,  1963) 

When  an  appellant  requests  that  his 
appeal  be  suspended  or  remanded,  or 
defers  materially  its  prosecution,  for  the 
purpose  of  facilitating  reconsideration  of 
the  dispute  at  the  contracting  officer  level, 
the  appeal  will  be  dismissed  without  preju- 
dice to  its  subsequent  reinstatement,  in  the 
event  the  dispute  is  not  disposed  of  by 
agreement  at  that  level. 
Appeal  of  H.  A.  Garland  Construction 
Company,  IBCA-392  (Aug.  21,  1963) 

To  assure  adequate  docket  control,  in  a 
manner  consistent  with  contractual  appeal 
rights,  a  request  for  an  unduly  long  period 
within  which  to  file  a  brief  in  support  of 
the  appeal  will  not  be  granted  but  a 
request  for  a  dismissal  of  the  appeal  with- 
out prejudice  to  its  reinstatement  within 
the  desired  period  will  be  granted. 
Appeal  of  Sunset  Construction,  Inc., 
IBCA-388  (Aug.  29, 1963) 

Under  a  Government  contract  that  con- 
tains the  usual  form  of  "disputes"  clause, 
an  appeal  from  a  findings  of  fact  and  de- 
cision of  the  contracting  officer  must  be 
dismissed  if  the  notice  of  appeal  was  not 
mailed  or  otherwise  furnished  to  the  con- 
tracting officer  within  the  30  days  specified 
in  the  contract. 

The  timeliness  of  an  appeal  is  governed 
by  the  time  elapsed  between  the  date  when 
the  findings  of  fact  and  decision  were  re- 
ceived by  the  contractor  and  the  date  when 
the  notice  of  appeal  was  mailed  by  him 
to  the  contracting  officer.  The  circum- 
stance that  the  last  day  of  the  appeal  pe- 
riod falls  on  a  Saturday  is  immaterial  and 
does  not  extend  the  appeal  period. 
Appeal  of  the  Car  dell  Co.,  IBCA-384 
(Sept.  3,  1963)  70  I.D.  405 

When  a  contract  appeal  involves  a  dis- 
puted issue  of  fact,  each  party  is  entitled 
to  a  hearing  for  the  purpose  of  offering 
evidence  upon  such  issue,  and,  if  either 
party  does  request  a  hearing,  a  decision 
upon  the  merits  of  the  appeal  without  hold- 
ing the  requested  hearing  would  be  prema- 
ture.     The   rules   and   procedures   of   the 


Board  of  Contract  Appeals  do  not  provid( 

for  summary  judgment  in  favor  of  either 

party. 

Appeal  of  Baldwin-Lima-Hamilton  Corpo 

ration,  IBCA-329   (Sept.  20,  1963) 

70  I.D.  42( 

To  assure  adequate  docket  control,  in  a 
manner  consistent  with  contractual  appeai 
rights,  a  request  for  an  unduly  long  exten- 
sion of  time  within  which  to  determine  the 
possibility  of  settlement  by  the  parties,  will 
not  be  granted,  but  the  appeal  will  be  dis 
missed  upon  consent  of  both  parties,  with 
out  prejudice  to  its  reinstatement  within 
an  agreed  period. 
Appeal  of  Gunther  and  Shirley  Company 
and  E.  V.  Lane  Corporation,  IBCA-398 
(Sept.  26, 1963) 

An  interlocutory  decision  upon  a  con- 
tract appeal  denying  a  motion  to  dismiss 
the  appeal  for  lack  of  timely  notice  or  pro- 
test, or  denying  a  motion  for  summary 
judgment,  leaves  the  appeal  open  for  the 
presentation  of  evidence  upon  all  disputed 
questions  of  material  fact,  including  such 
a  question  as  whether  the  Government  was 
prejudiced  by  lack  of  timely  notice  or 
protest. 

Appeal  of  Korshoj  Construction  Company, 
IBOA-321  ( Sept.  27,  1963)  70  I.D.  434 

A  new  claim,  first  presented  in  appel- 
lant's Notice  of  Appeal,  is  outside  the  jur- 
isdiction of  the  Board  of  Contract  Appeals, 
and  will  be  remanded  to  the  contracting 
officer  for  preparation  and  issuance  of  new 
or  supplemental  findings  of  fact  and 
decision. 

Appeal  of  Divide  Construction  Company, 
IBCA-402  (Sept.  27,  1963) 

Upon  request  of  an  appellant  an  appeal 
will  be  dismissed  without  prejudice  to  its 
reinstatement  within  a  prescribed  period. 
Appeal  of  James  Hamilton  Construction 
Company,  IBCA-391  (Oct.  8,  1963) 

In  determining  whether  a  notice  of  ap- 
peal from  a  decision  of  a  contracting  officer 
states  with  sufficient  particularity  the 
grounds  of  the  appeal,  the  notice  is  to  be 
read  in  conjunction  with  documents  con- 
tained in  the  appeal  file  that  are  referred 
to  in  the  notice. 

The  mailing  of  a  supporting  brief  in  a 
contract  appeal  to  the  Board  of  Contract 
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Appeals  instead  of  to  the  contracting  of- 
ficer is  not  so  fundamental  an  error  as  to 
necessitate  dismissal  of  the  appeal. 
Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Nov.  7,  1963)  70  I.D.  479 

Where  a  contract  appeal  presents  a  gen- 
uine issue  of  material  fact  over  which  the 
Board  of  Contract  Appeals  has  jurisdiction 
(such  as  the  issue  of  whether  a  changed 
condition  was  encountered)  that  has  not 
'been  submitted  for  decision  on  the  record 
without  a  hearing,  the  contractor  is  en- 
titled to  a  hearing  at  which  evidence  may 
be  offered  with  respect  to  such  issue:  A 
motion  to  dismiss  the  appeal  for  failure  to 
state  a  case  on  which  any  relief  could  be 

'■  'granted  by  the  Board  will  be  denied. 
Appeal  of  Morgen  &  Oswood  Construction 

:  {Co.,  Inc.,  IBCA-389  (Nov.  21,  1963) 

70  I.D.  495 

•   '     The  Board  will  not  normally  grant  a 

:  /motion  to  dismiss  on  account  of  lack  of 

\  »  timeliness  or  failure  to  comply  with  a  pro- 

8    cedural  time  requirement  of  a  contract. 

<■    United   States    v.   Bianchi,    373   U.S.    709 

'  (1963)   requires  the  proper  establishment 

1  of  an  adequate  appeal  record  on  all  phases 

of  a  contract. 

Appeal      of      Layne      Texas      Company, 
'  'IBCA-362  (Jan.  30,  1964) 

The  filing  of  a  brief  in  support  of  an 
f    appeal  43  CFR  4.5(b)  is  optional  with  ap- 
l  .pellant.     Only    the    requirement    concern- 
ing the  filing  of  the  notice  of  appeal  is 
\  \  jurisdictional  (43  CFR  4.16). 
I     In  the  event  an  appeal  is  dismissed  with- 
out prejudice,  on  request  of  the  affected 
I  ,  party,  appeal  will  be  reinstated  automatic- 
I  ally,  provided  such  request  complies  with 
specific  requirements,  if  any,  of  the  prior 
;  dismissal  order. 

Appeal  of  James  Hamilton   Construction 
\  Company,  IBCA-421-1-64  (Feb.  5, 1964) 

The  Board  of  Contract  Appeals  has  au- 
thority  to   apply  equitable   principles  in 
determining   matters    over   which    it   has 
,  jurisdiction.     It   has   authority   to   direct 
contract  administration  action  by  the  con- 
tracting officer  if  the  contractor  has  a  sub- 
|  stantive  right  to  such  action,  and  if  such 
'  action  pertains  to  a  matter  over  which  the 
Board  has  jurisdiction.     Its   powers  and 
those  of  the  Office  of  the  Survey  and  Re- 
view complement  each  other. 


The  Board  of  Contract  Appeals  does  not 
have  jurisdiction  to  entertain  an  appeal 
with  respect  to  a  claim  which  the  contract- 
ing officer  has  neither  determined,  nor  re- 
fused to  determine,  nor  delayed  unreason- 
ably in  determining. 

Appeal  of  Cosmo  Construction.  Company, 
IBCA-412  (Feb.  20,  1964)  71  I.D.  61 

The  timeliness  of  an  appeal  is  governed 
by  the  period  of  time  elapsed  between  the 
date  when  the  findings  of  fact  and  deci- 
sion were  received  by  the  contractor  and 
the  date  when  the  notice  of  appeal  was 
mailed  or  otherwise  furnished  to  the  con- 
tracting officer.  The  day  on  which  the 
findings  of  fact  and  decision  were  received 
by  the  contractor  is  not  included  in  the 
computation. 

An  appeal  will  be  remanded  to  the  con- 
tracting officer  for  issuance  of  new  or  sup- 
plemental findings  of  fact  and  decision 
where  it  appears  that  the  contractor  was 
in  receivership  prior  to  the  filing  of  the 
notice  of  appeal  and  no  information  is  con- 
tained in  the  appeal  file  concerning  the 
present  status  of  the  receivership  or  as  to 
the  identity  of  the  legal  owners  and  rep- 
resentatives of  the  contractor. 
Appeal  of  Edisto  Construction  Company, 
IBCA-409  (Feb.  28,  1964)  71  I.D.  68 

An  appeal  from  a  findings  of  fact  and 
decision  of  the  contracting  officer  will  be 
dismissed  where  the  notice  of  appeal  was 
not  mailed  or  otherwise  furnished  within 
the  30  days  specified  in  the  standard  form 
of  "disputes"  clause  of  the  contract. 
Appeal  of  L.  W.  Case  Corporation  and 
Hood  Construction  Company,  IBCA-416 
(Mar.  2,  1964) 

A  claim  upon  which  no  finding  of  fact  or 
decision  has  been  made  by  the  contracting 
officer  is  outside  the  jurisdiction  of  the 
Board  of  Contract  Appeals,  even  though 
presented  in  the  same  appeal  with  another 
claim  that  is  within  the  jurisdiction  of  the 
Board,  and  will  be  remanded  to  the  con- 
tracting officer  for  appropriate  action,  sub- 
ject to  the  right  of  the  contractor  to  appeal 
to  the  Board  from  a  finding  of  fact  or  de- 
cision made  in  consequence  of  such  remand. 

The  Board  of  Contract  Appeals  will  hold 
proceedings  upon  a  claim  over  which  it 
has  jurisdiction  in  abeyance  for  a  reason- 
able time  while  a  related  claim  is  being 
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processed  at  the  contracting  officer  level, 

if  the  circumstances  show  that  the  orderly 

presentation    and    consideration    of    both 

claims  probably  will  be  facilitated  by  so 

doing. 

Appeal        of       Paul       A.        Teegarden, 

IBCA-419-1-64  (Apr.  17,  1964) 

Questions  of  law  may  be  determined  by 
the  Board  of  Contract  Appeals  under  a 
standard-form  Government  contract,  as 
well  as  questions  of  fact. 

A  provision  in  a  standard-form  Govern- 
ment contract  which  specifically  grants  the 
contracting  officer  authority  to  decide 
particular  matters  does  not  exempt  his 
decisions  upon  such  matters  from  review 
under  the  "Disputes"  clause  of  the  con- 
tract, even  though  the  provision  is  written 
in  terms  that  call  for  the  exercise  of  judg- 
ment and  discretion  by  him,  unless  the 
provision  affirmatively  discloses  an  intent 
that  decisions  by  the  contracting  officer 
with  respect  to  such  matters  shall  be  final. 

Decisions  by  a  contracting  officer  not  to 
waive  the  defense  that  a  claim  is  untimely 
are  subject  to  review  under  a  standard- 
form  "Disputes"  clause,  irrespective  of 
whether  the  waiver  authority  of  the  con- 
tracting officer  is  express,  as  under  the 
"Changes"  clause,  or  is  implied,  as  under 
some  provisions  of  "Protests"  clauses. 

Decisions  upon  questions  of  law  made  by 
the  Comptroller  General  are  without  bind- 
ing effect  in  "Disputes"  clause  proceedings 
that  have  as  their  subject  claims  which, 
although  they  involve  the  same  problems, 
are  not  the  same  claims,  as  were  the  sub- 
ject of  his  rulings.  In  such  situations  the 
decisions  of  the  Comptroller  General  con- 
stitute significant  and  valuable  precedents, 
but  should  not  be  followed  if  outweighed 
by  other  precedents. 

Appeal  of  Eorshoj  Construction  Company, 
IBCA-321  (Apr.  29,  1964)  71  I.D.  152 

Motions  for  reconsideration  of  a  decision 
of  the  Board  of  Contract  Appeals  will  be 
denied  if  they  are  based  on  factual  conten- 
tions that  are  contrary  to  the  preponder- 
ance of  the  evidence,  determined  by 
evaluating  the  testimony  and  exhibits  as  a 
whole  in  accordance  with  accepted  criteria 
of  evaluation,  or  if  they  are  based  on 
legal  contentions  that  are  inapplicable  to 


the    factual    situation    revealed    by    the 

record. 

Montgomery-Macri  Company  and  Western 

Line       Construction       Company,       Inc., 

IBCA-59  and  IBCA-72  (June  30,  1964) 

71  I.D.  253 

Final  determinations  concerning  the  dis- 
closure to  contractors  of  records  that  the 
custodian  of  the  records  is  unwilling  to 
produce  are,  as  a  matter  of  general  prac- 
tice, made  by  the  Solicitor  where  the  dis- 
closure sought  is  not  connected  with  any 
pending  contract  appeal,  and  by  the  Board 
of  Contract  Appeals  where  the  records  are 
sought  in  connection  with  a  pending  con- 
tract appeal. 

The  question  of  whether  particular  docu- 
ments, sought  by  a  contractor  for  use  in 
connection  with  a  contract  appeal,  are 
within  or  without  the  scope  of  the  Govern- 
ment's privilege  against  disclosure  is  a 
question  that  calls  for  the  evaluation  of 
such  factors  as:  (1)  the  relevancy  of  the 
documents  to  the  subject  matter  involved 
in  the  appeal  (2)  the  necessity  of  the 
documents  for  the  proving  of  the  appel- 
lant's case  (3)  the  seriousness  of  the 
danger  to  the  public  interests  which  dis- 
closure of  the  documents  would  involve 
(4)  the  presence  in  the  documents  of  fac- 
tual data,  on  the  one  hand,  or  of  policy 
opinions,  on  the  other  (5)  the  existence 
of  confidential  relationships  which  dis- 
closure of  the  documents  might  unduly 
impair;  and  (6)  the  normal  desirability 
of  full  disclosure  of  all  facts  in  the  posses- 
sion of  either  party  to  the  appeal. 
Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Aug.  6,  1964)  71  I.D.  301 

An  appeal  from  the  contracting  officer's 
decision  will  be  dismissed  for  lack  of  juris- 
diction where  the  period  from  the  unre- 
butted  presumptive  date  of  receipt  thereof 
by  the  contractor  to  the  date  of  filing  of 
the  notice  of  appeal  exceeds  the  jurisdic- 
tional time  limitations  of  30  days  imposed 
by  the  "Disputes"  clause. 
Appeal  of  T.  C.  Bateson  Construction  Com- 
pany and  Cheves  Construction  Company, 
IBCA-414  (Sept.  24,  1964) 

The  Board  of  Contract  Appeals  has  no 
jurisdiction  to  set  off  a  claim  in  favor  of 
the  Government  against  a  claim  in  favor  of 
a  contractor  if  the  two  claims  are  entirely 
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ndependent  of  each  other  and  the  appeal 
nvolves  only  one  of  them. 

The  Board  of  Contract  Appeals  has  no 
jurisdiction  to  determine  whether  fraud 
has  been  practiced  or  attempted  within  the 
meaning  of  the  Forfeiture  Statute  (28 
U.S.C.  sec.  2514)  or  the  False  Claims  Act 
(31U.S.C.  sees.  231-35). 
Appeal  of  Rasmussen  Construction  Com- 
pany, IBCA-358  (Oct.  1, 1964) 

I  An  appeal  from  findings  of  a  contracting 
officer  granting  an  extension  of  time  which 

■is  taken  solely  on  the  ground  that  the 
findings  state  an  erroneous  reason  for 
granting  the  extension  will  be  dismissed 
where  it  appears  that  the  challenged  state- 
ment will  have  no  relevancy  or  effect  in  the 
adjudication  of  any  ungranted  claim  of  the 

.  appellant. 

!  Appeals  of  Commonwealth  Electric  Com- 
pany and  A.  8.  Schulman  Electric  Com- 

\  pany,  IBCA  Nos.  410,  417  (Oct.  12, 1964) 

71  I.D.  365 

An  appeal  will  be  sustained  or  denied, 
as  the  case  may  be,  to  the  extent  author- 
ized by  an  agreement  between  the  parties, 
as  set  forth  in  an  appropriate  stipulation 
filed  with  the  Board  of  Contract  Appeals. 
Appeal  of  Metalao  Equipment  Company, 
IBCA-405-7-64  (Nov.  10,  1964) 

Appeal    of     Wells-Stewart     Construction 
Company,  IBCA-378  (Nov.  17,  1964) 

V.  AUTHORITY  TO  MAKE 

Even  if  the  location  of  a  canal  might 
have  been  materially  different  from  that 
shown  on  the  drawing,  the  Government 
would  not  be  bound  by  any  assurances 
orally  given  prior  to  the  bidding  by  a  sub- 
ordinate of  the  contracting  officer  not  au- 
thorized to  give  them.  Moreover,  even  if 
so  given,  they  would  have  no  effect  unless 
embodied  also  in  the  written  contract, 
since  it  is  well  settled  that  the  written 
contract  merges  all  prior  negotiations  and 
is  presumed  to  express  the  final  under- 
standing of  the  parties.  In  so  far  as  the 
claim  may  be  based  upon  misrepresenta- 
tion, it  would  not  be  cognizable  by  the 
Board. 

Appeal  of  Korshoj  Construction  Co.,  Inc., 
IBCA-9  (May  2,  1956)  63  I.D.  129 


A  contract  by  an  Osage  Indian  to  make 
a  will  disposing  of  his  Osage  Indian  head- 
right  is  invalid  because  an  interest  in 
such  headright  owned  by  a  person  of  In- 
dian blood  cannot  be  alienated. 
Bismark  Hosier,  IA-150   (July  20,  1956) 

63  I.D.  205 

Section  14  of  the  Reclamation  Project 
Act  of  1939  (53  Stat.  1197;  43  U.S.C.  sec. 
389)  and  section  5(b)  of  the  Bonneville 
Project  Act  (50  Stat.  734;  16  U.S.C.  sec. 
832d(b))  authorize  the  Bonneville  Power 
Administrator  to  enter  into  exchange 
agreements,  subject  only  to  his  determina- 
tion that  such  agreements  are  in  the  inter- 
est of  the  United  States  and  economical 
operation. 

Canadian    Entitlement    Exchange    Agree- 
ments, M-36669   (July  20,  1964) 

71  I.D.  315 

VI.  BIDS 

Generally 

The  failure  to  submit  a  bid  form  prior 
to  bid  openings  is  an  informality  which 
may  be  waived  when  in  the  interest  of  the 
Government  where  the  intention  to  sub- 
mit a  bid  is  otherwise  sufficiently  evi- 
denced by  the  submission  of  a  properly 
executed  bid  bond  together  with  a  signed 
Standard  Form  23  (Construction  Contract) 
which  specifies  the  amount  bid  and  refers 
to  the  contract  specifications  by  number. 
Memorandum  from  Regional  Solicitor,  Los 
Angeles  Region  to  Project  Manager,  Boul- 
der Canyon  Project,  dated  June  6, 1955  (re 
contract  to  install  doors  in  Boulder  Can- 
yon Project  Administration  Building) 

A  contractor  who  prior  to  the  accept- 
ance of  its  bid  agreed  to  be  bound  by  an 
expected  redetermination  of  minimum 
wage  rates  by  the  Department  of  Labor  is 
not  entitled  to  additional  compensation  by 
reason  of  paying  such  wage  rates,  which 
were  generally  higher  than  the  previous 
ones,  when  under  the  regulations  of  the 
Department  of  Labor  governing  wage  de- 
terminations, such  determinations  did  not 
become  obsolete  until  more  than  90  days 
had  elapsed  since  the  award,  of  the  con- 
tract to  which  the  rates  applied,  and  the 
contract  was  awarded  within  this  period. 
Under  the  circumstances  of  the  present 
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case,  the  contract  was  awarded  when  the 
contracting  officer  finally  notified  the  con- 
tractor that  he  had  been  awarded  the  con- 
tract rather  than  when  the  contract  and 
bond  forms  were  forwarded  to  the  contrac- 
tor for  preliminary  examination  and 
execution. 

Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBCA-40  (Aug.  17,  1956)  63  I.D.  289 

Where  in  accordance  with  the  statute 
and  regulation  the  notice  of  sale  of  a  com- 
petitive oil  and  gas  lease  reserves  the  right 
to  reject  any  and  all  bids,  and  only  one 
bid  is  received  for  a  particular  parcel,  that 
bid  may  properly  be  rejected  for  the  reason 
that  it  is  too  low. 
C.  C.  Thomas,  A-27380  (Nov.  7,  1956) 

Where  a  tract  of  land  offered  for  public 
sale  as  an  isolated  tract  is  determined  to 
be  prospectively  valuable  for  uranium,  the 
manager  may  determine  that  the  land 
should  not  be  sold  even  though  a  bidder 
has  been  declared  purchaser  since  the  per- 
tinent regulation  gives  the  manager  au- 
thority to  make  such  a  determination  at 
any  time  up  to  the  issuance  of  the  cash 
certificate. 

Buck  Willcoxson,  A-27402,  A-27403 
(Dec.  17,  1956) 

As  the  Comptroller  General  has  held 
that  the  term  "accompanying  papers"  in 
paragraph  5(b)  of  U.S.  Standard  Form 
23A  is  not  broad  enough  to  include  an 
Invitation  for  Bids,  and  the  provision  for 
liquidated  damages  in  the  present  case, 
although  mentioned  in  the  Invitation  for 
Bids,  was  not  included  in  the  contract 
itself,  made  on  U.S.  Standard  Form  23, 
the  Government  may  not  assess  liquidated 
damages  against  the  contractor  for  failure 
to  perform  the  contract  within  the  stipu- 
lated time.  The  ruling  of  the  Comptroller 
General  is  no  less  applicable  because  the 
contracting  officer  in  transmitting  the  con- 
tract to  the  contractor  also  sent  him  a 
purchase  order  for  the  same  work.  Since 
the  contractor  had  agreed  only  to  execute 
the  standard  form  of  construction  contract, 
the  purchase  order  must  be  regarded  as  an 
extraneous  and  unilaterally  issued  docu- 
ment. 

Appeal  of  Fred  Saulsberry,  IBCA-65 
(Sept.  13,  1957)  64  I.D.  357 


Except  for  factors  bearing  directly  on 
price,  such  as  cost  of  delivery  and  dis- 
counts, bids  may  not  be  evaluated  on  any 
basis  not  specifically  stated  in  the  Invita- 
tion for  Bids.  As  a  general  rule,  the  Invi- 
tation for  Bids  must  set  forth  any  special 
elements  which  will  be  factors  in  the  eval- 
uation of  the  bids  for  awards  and  a  reason- 
able basis  for  the  evaluation  of  any  such 
special  elements.  Indefinite  and  specula- 
tive elements  cannot  be  made  express  eval- 
uation factors.  35  Comp.  Gen.  282  (1955). 
Amount  of  Estimated  Income  Tax  is  not 
a  Factor  Which  can  be  Considered  in  the 
Comparison  of  Bids,  M-36492  (Jan.  23, 
1958) 

When,  through  clerical  error,  the  con- 
tinuation sheet  make-up  of  an  invitation 
to  bid  for  the  supply  of  substation  equip- 
ment and  steel  framework  left  doubt  as  to 
whether  references  therein  to  potheads, 
cable  and  conduit  were  intended  to  con- 
stitute a  single  subitem  or  three  separate 
subitems,  and  the  bidder,  although  on  the 
continuation  sheets  it  expressly  excluded 
only  potheads,  nevertheless  incorporated 
in  the  specifications  that  accompanied  its 
bid  an  express  exclusion  of  potheads,  cable 
and  conduit,  the  contract  resulting  from 
acceptance  of  the  bid  must  be  interpreted 
as  not  embracing  any  of  these  three  cate- 
gories of  materials,  even  though  the  ac- 
ceptance of  the  bid  mentions  only  potheads 
as  being  excluded. 

Appeal  of  Westinghouse  Electric  Corpora- 
tion, IBCA-134    (Supp.)    (Apr.  30,   1958) 

65  I.D.  203 

A  claim  of  a  contractor  for  an  extension 
of  time  based  on  the  theory  that  the  Gov- 
ernment was  obligated  to  notify  it  imme- 
diately of  the  award  of  the  contract  must 
be  rejected  when  under  the  terms  of  the 
bid  form  the  Government  was  allowed  60 
days  to  accept  or  reject  the  bid,  and  noti- 
fication was  given  long  before  the  expira- 
tion of  this  period.  Moreover,  since  bids 
are  opened  publicly,  the  contractor  could 
readily  have  ascertained  whether  it  was 
the  successful  bidder. 

Appeal  of  Black  Hills  Ditching  Co.,  Inc., 
IBCA-145  (Aug.  15,  1958)  65  I.D.  342 

Under  a  contract  providing  for  the  in- 
stallation and  leasing  by  the  contractor 
of  an  FM  radio  communications  system  in 
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the  Great  Smoky  Mountains  National  Park, 
the  contractor  is  entitled  to  rental  pay- 
ments on  a  12-month  basis  for  the  opera- 
tion of  three  repeater  stations  incorporated 
by  it  in  the  bid  schedule,  notwithstanding 
the  fact  that  the  repeater  stations  were 
subsumed  under  a  general  provision  of  the 
schedule  calling  for  operation  of  the  rele- 
vant control  points  on  a  5-month  basis, 
when  it  appears  that  (1)  the  specifications 
contemplated  that  bidders  could  modify 
the  bid  schedule  (2)  the  communication 
system  would  not  function  without  the 
operation  of  the  repeater  stations  all  12 
months  of  the  year;  and  (3)  this  was 
made  clear  by  a  technical  proposal  accom- 
panying the  bid,  together  with  an  explana- 
tory covering  letter,  which  was  accepted 
by  the  contracting  officer  as  part  of  the 
contract. 

Appeal  of  Land-Air,  Inc.,  IBCA-192 
(Nov.  30,  1959)  66I.D.402 

A  bidder,  having  discovered  an  am- 
biguity or  confusion  in  a  contract  prior  to 
bid  opening,  is  under  a  duty  to  seek  clari- 
fication. 

Appeal  of  Jensen  Ready  Mix  Company, 
Inc.,  IBCA-  157  (June  5, 1961) 

The  additional  compensation  to  be  paid 
as  damages  for  breach  of  contract  or  as 
an  equitable  adjustment  under  a  contract 
may  properly  be  measured  by  the  differ- 
ence between  the  costs  that  would  have 
been  incurred  by  the  contractor  if  the  job 
had  not  been  affected  by  the  compensable 
event  in  suit,  and  the  costs  that  were  nec- 
essarily and  reasonably  incurred  by  the 
contractor  in  performing  the  job  under  the 
circumstances  under  which  it  actually  had 
to  be  performed  as  a  result  of  such  com- 
pensable event.  The  "total  cost"  method 
whereby  the  sum  to  he  paid  is  measured 
merely  by  the  difference  between  the 
amount  bid  by  the  contractor,  without  re- 
gard to  its  reasonableness,  and  the  costs 
actually  incurred  in  performinng  the  job, 
without  regard  to  what  caused  them,  is 
unacceptable  in  ordinary  circumstances 
(Claims  A-l  and  A-2). 
Appeals  of  Montgomery -Maori  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 


Where  the  notice  of  offer  of  a  competi- 
tive oil  and  gas  lease  reserves  the  right 
to  reject  any  and  all  bids,  even  though  a 
bid  is  for  more  than  the  minimum  bonus 
acceptable,  and  only  one  bid  is  received 
for  a  particular  tract,  that  bid  may  proper- 
ly be  rejected  for  the  reason  that  it  is  too 
low,  even  though  it  is  above  the  minimum 
set  in  the  lease  offer. 

Pan  American  Petroleum  Corp.,  A-29510 
(Aug.  13,  1963) 

A  contractor  is  not  entitled  to  additional 
compensation  and  payment  of  the  total  bid 
price  for  estimated  quantities,  in  the  per- 
formance of  a  unit  price  construction  con- 
tract for  seeding  and  other  work,  which 
quantities,  upon  completion  and  measure- 
ment, proved  to  be  less  than  the  estimated 
quantities  in  the  contract  bid  schedule, 
where  the  contractor  had  determined  the 
actual  quantities  required  by  examination 
of  the  work  site  and  contract  drawings, 
prior  to  submission  of  its  bid. 
Appeal  of  Earl  B.  Bates  Nursery, 
IBCA-368  (Oct.  16, 1963) 

A  contractor  who  is  aware  of  an  appar- 
ent inconsistency  or  ambiguity  in  a  con- 
tract is  under  a  duty  to  seek  clarification 
prior  to  award  of  contract. 
Appeal  of  E-W  Construction  Company, 
IBCA-297  (Oct.  23,  1963) 

A  bidder  for  a  coal  lease  may  not  modify 
his  bonus  bid  by  decreasing  the  amount  to 
be  paid  immediately  and  extending  the 
time  for  payment  of  the  balance  after  the 
bids  have  been  opened,  even  though  his 
bid  was  the  only  one  submitted  in  response 
to  the  published  invitation  for  bids,  and 
he  is  properly  required  to  pay  the  full 
amount  of  his  bid  as  a  condition  prece- 
dent to  issuance  of  the  lease. 
Malcolm  N.  McKinnon,  A-29979,  A-299960 
(June  12,  1964) 

Mistakes 

The  Board  of  Contract  Appeals  lacks 
authority  to  grant  relief  where  a  mistake 
in  bid  has  been  made  and  discovered  after 
award  of  the  contract.  Such  administra- 
tive authority  rests  exclusively  with  the 
Comptroller  General. 

Appeal  of  L.  D.  Shilling  Company,  Inc., 
IBCA-23  (Aug.  19,1955) 
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The  board  lacks  jurisdiction  to  grant 
relief  to  a  contractor  under  a  Government 
supply  contract  in  a  case  in  which  the  con- 
tractor, upon  being  asked  by  the  con- 
tracting officer  to  verify  its  bid,  informed 
the  latter  that  it  had  intended  to  make  the 
bid  but  could  no  longer  perform  because 
of  an  increase  in  costs  since  the  bid  was 
made.  The  relief  which  the  appellant 
contractor  seeks  seems  to  be  either  that  the 
Board  declare  that  no  contract  between  the 
parties  ever  resulted  or,  if  a  contract  was 
made  by  the  parties,  that  the  Board  reform 
or  rescind  it.  If  there  was  no  contract, 
the  Board  whose  jurisdiction  is  contrac- 
tual, could  not  act.  If,  on  the  other  hand, 
a  contract  was  made,  relief  could  be  grant- 
ed only  on  the  ground  of  a  mistake  in  bid, 
and  only  the  Comptroller  General  or  the 
courts  could  afford  such  relief. 
Appeal  of  Stainless  Piping  Supply,  Inc., 
IBCA-106  (May  6, 1957) 

When  a  supplier  maintains  that  by  ex- 
cluding potheads  from  its  bid  it  also  in- 
tended to  exclude  cable  and  conduit  but 
that  it  was  misled  in  conveying  its  inten- 
tion by  an  ambiguity  in  the  form  of  the 
invitation,  its  appeal  from  a  decision  of  the 
contracting  officer,  which  was  that  the  sup- 
plier was  obligated  to  furnish  the  cable 
and  conduit,  presents  an  issue  of  the  in- 
terpretation of  the  bid  rather  than  one  of 
mistake  in  bid.  The  circumstances  of  the 
bid  also  involve  perhaps  an  issue  whether 
a  valid  contract  at  all  was  made.  The  in- 
terpretation of  a  bid  is  a  question  of  law 
which  is  within  the  jurisdiction  of  the 
Board. 

Appeal  of  Westinghouse  Electric  Corpora- 
tion, IBCA-134  (Jan.  30,  1958)     65  I.D.  45 

Contracting  Officer,  who  is  on  direct  no- 
tice of  a  "gross"  error,  apparent  to  the 
Government  only  on  account  of  its  famili- 
arity with  the  intent  of  the  specifications, 
is  under  duty  to  protect  bidder  from  the 
consequences  of  obvious  error  in  bid. 

In  cases  of  apparent  mistakes  and  in 
cases  where  the  contracting  officer  has  rea- 
son to  believe  that  a  mistake  may  have 
been  committed,  the  contracting  officer 
must  request  verification  of  the  bid,  calling 
attention  to  the  suspected  mistakes,  inform 
the  bidder  why  the  request  for  verification 
is  made,  and  state  why  a  mistake  is 
suspected. 


In  proper  cases  the  duty  to  verify  on  the 
part  of  the  contracting  officer  may  change 
into  a  duty  of  bidder  to  clarify.  Such  duty 
does  not  shift  in  the  event  of  failure  to 
comply  with  proper  verification  procedures. 
Appeal  of  Framlau  Corporation,  IBCA-228 
(Aug.  18,  1961) 

A  contract  may  not  be  reformed  on 
account  of  a  unilateral  mistake  of  fact 
that  was  made  by  the  contractor  in  com- 
puting the  amount  of  his  bid,  but  that  is 
not  alleged  as  a  ground  for  relief  until 
after  the  bid  has  been  accepted,  unless  (1) 
the  contracting  officer  was  on  actual  or 
constructive  notice,  at  the  time  of  accept- 
ing the  bid,  that  a  mistake  probably  had 
been  made  in  computing  the  amount,  and 
(2)  the  contracting  officer  knew  at  that 
time  what  the  amount  of  the  bid  would 
have  been  if  the  mistake  had  not  been 
made. 

Appeal  of  Clifford  W.  Gartzka,  IBCA-399 
(Jan.  22,  1964) 

An  appeal  will  be  dismissed  where  the 
claim  on  which  it  is  based  arose  from  a 
mistake  in  the  contractor's  bid  due  to  an 
erroneous  price  quoted  to  the  contractor 
by  a  supplier. 

Appeal    of    Philip    Renzi    &    Son.,    Inc., 
IBCA-446-6-64  (Sept.  9,  1964) 

VII.  BREACH 

While  the  issuance  by  the  Government 
of  a  stop  order  which  is  not  justified  by  the 
terms  of  the  contract  between  the  Govern- 
ment and  the  contractor,  and  which  is 
extraneous  to  the  performance  of  the  con- 
tract itself,  is  a  breach  of  contract,  and  a 
claim  arising  therefrom  is  one  for  unliqui- 
dated damages,  a  stop  order  which  consti- 
tutes a  change  in  the  contract  or  in  the 
performance  of  work  required  by  the 
specifications  under  the  contract  entitles  a 
contractor  to  additional  compensation  as 
an  equitable  adjustment  pursuant  to  the 
"changes"  clause  of  the  standard  contract. 
Appeal  of  Guthrie  Electrical  Construction, 
IBCA-22  (July  22,  1955)  62  I.D.  280 

A  claim  for  additional  compensation  be- 
cause of  alleged  tackiness,  incorrect  num- 
bering, and  poor  legibility  of  aperture 
cards  furnished  by  the  Government  to  a 
supply  contractor  under  a  contract  pro- 
viding for  the  establishment  of  an  index 
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'5f  the  public  land  records  of  the  United 
States  that  contains  "changes"  and  "ex- 
tras" articles,  but  no  "changed  conditions" 
article,  constitutes  a  claim  for  unliqui- 
dated damages  for  breach  of  contract  or 
misrepresentation,  rather  than  a  claim 
oased  upon  a  change  in  or  an  addition  to 
the  contract,  and,  therefore,  is  beyond  the 
jurisdiction  of  the  Board  of  Contract  Ap- 
peals to  decide. 

Appeal  of  York  Tabulating  Service,  Inc., 
IBCA-126  (Mar.  7,  1958)  65  I.D.  120 

An  allegation  by  a  contractor  who  was 
awarded  a  contract  for  the  improvement 
of  the  public  land  records  of  the  United 
States  in  the  State  of  Utah  that  before  its 
bid  is  accepted,  the  Government  possessed 
sufficient  information  to  infer  that  the 
estimated  quantities  of  work  were  errone- 
ous might  form  the  basis  of  an  action  for 
recision  of  the  contract  or  for  damage  for 
breach  of  contract,  but  not  for  relief  by 
the  Board. 

Appeal  of  Petroleum  Ownership  Map 
Company,  IBCA-110  (May  29,  1958) 

65  I.D.  261 

A  claim  by  a  contractor  for  reimburse- 
ment of  a  sum  deducted  from  the  contract 
price  because  of  failure  to  comply  with 
the  specifications,  which  is  based  on  the 
theory  that  such  failure  was  due  to  impos- 
sibility resulting  from  faulty  design  by  the 
Government,  is  not  allowable  where  the 
evidence  shows  that  departures  by  the 
contractor  from  appropriate  or  prescribed 
construction  procedures  contributed  to 
such  failure,  and  does  not  negative  the 
possibility  that  but  for  those  departures 
the  contractor  could  readily  have  met  the 
allegedly  impossible  requirement. 
Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  1960) 

Where  the  Government  failed  to  cause 
clearance  work  to  be  performed  by  others 
as  provided  by  the  contract  so  as  to  make 
the  work  site  available  to  the  contractor, 
the  latter's  claim  for  damages  caused  by 
the  delay  will  be  dismissed  as  being  a 
claim  for  breach  of  contract. 
Appeal  of  Allied  Contractors,  Inc., 
IBCA-265  (May  16,  1961)  68  I.D.  145 

A  contractor's  claim  for  additional  com- 
pensation for  placing  concrete  in  tunnel 
construction,  which  allegedly  had  to  be  per- 


formed in  a  disrupted  manner  due  to  the 
Government's  lack  of  regard  for  the  con- 
tractor's plan  of  operation,  is  based  on  a 
breach  of  contract,  and  is  outside  of  the 
jurisdiction  of  the  Board. 

A  contractor's  claim  for  additional  com- 
pensation, allegedly  due  to  inept  surveying 
support  provided  by  the  Government  in  a 
contract  involving  tunnel  construction,  is 
a  claim  for  breach  of  contract  and  is  out- 
side of  the  jurisdiction  of  the  Board. 
Appeal  of  Robertson-Henry  Company,  Inc., 
IBCA-221  (Oct.  4, 1961) 

An  appeal  will  be  dismissed  by  the  Board 
for  lack  of  jurisdiction  where  the  con- 
tractor's claim  is  based  on  breach  of  con- 
tract, involving  expense  of  defending  in- 
junction litigation  by  third  parties  against 
contractor. 

Appeal  of  Ford-Fielding,  Incorporated, 
IBCA-303  (July  2,  1962)  69  I.D.  116 

A  claim  for  additional  compensation  on 
account  of  hindrances  for  which  the  Gov- 
ernment is  responsible  that  arise  after  the 
making  of  the  contract,  and  so  do  not 
amount  to  changed  conditions,  that  serve 
principally  to  increase  the  volume  of  work- 
ing time  needed  for  achievement  of  the 
result  prescribed  by  the  contract,  rather 
than  to  defer  the  calendar  date  by  which 
such  result  can  reasonably  be  achieved,  and 
that  are  overcome  in  a  manner  voluntarily 
chosen  by  the  contractor,  rather  than  in  a 
manner  required  by  Government  person- 
nel, is  a  claim  for  breach  of  contract  of  a 
type  as  to  which  there  is  no  applicable 
notice  requirement  in  or  under  the  stand- 
ard form  of  Government  construction  con- 
tract ( Claim  A-l ) . 

A  contractor  who  undertakes  to  string  a 
transmission  line  with  a  new  variety  of 
conductor  furnished  by  the  Government  is 
entitled  to  additional  compensation  on  ac- 
count of  work  stoppages  ordered  by  the 
Government  in  order  to  facilitate  inspec- 
tion of  the  conductor  for  fabricator-caused 
defects,  repairs  ordered  by  the  Government 
for  the  correction  of  such  defects,  removal 
of  obstacles  to  acceptable  performance  in- 
terposed by  such  defects,  and  other  meas- 
ures necessitated  by  their  presence  or 
suspected  presence.  The  contractor,  how- 
ever, is  not  entitled  to  additional  compen- 
sation for  expenses  incurred  in  devising 
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and  using  reasonable  stringing  procedures 
needed  because  of  novel  qualities  of  the 
conductor,  rather  than  because  of  defects 
in  its  fabrication,  or  for  losses  incurred  in 
unsuccessful  attempts  to  follow  the  pro- 
cedures customarily  applied  in  the  past  to 
the  most  nearly  comparable  varieties  of 
conductor,  since  by  engaging  to  string  a 
new  variety  of  conductor  the  contractor  as- 
sumed the  responsibility  to  ascertain 
whether  the  prevailing  methods  of  string- 
ing would  work  well  with  the  new  product 
and,  if  not,  to  find  and  adopt  methods  that 
would  (Claims  B-2,  B-3,  C-l  through  C-4, 
and  D-l  through  D-4) . 

In  the  absence  of  express  warranties  or 
covenants  by  the  Government,  a  construc- 
tion contractor  is  not  entitled  to  additional 
compensation  for  a  delay  caused  by  the 
failure  of  another  contractor  to  perform, 
within  the  time  set  by  his  contract,  work 
that  is  a  necessary  antecedent  for  avail- 
ability of  the  construction  site,  unless  the 
delay  was  due  in  some  way  to  fault  on  the 
part  of  the  Government.  The  awarding 
of  a  construction  contract,  or  the  issuance 
of  notice  to  proceed  thereunder,  in  circum- 
stances where  the  Government  knows  that 
the  antecedent  work  will  not  be  finished  by 
the  time  when  the  construction  site  will  be 
needed,  in  the  ordinary  and  economical 
course  of  contract  performance,  may  be 
sufficient  basis  for  a  finding  that  the  delay 
was  due  to  fault  of  the  Government  (Claim 
G-2). 

Appeals  of  Montgomery -Maori  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

A  claim  for  additional  compensation  on 
account  of  delay  by  the  Government  in 
performing  its  own  obligations  under  a 
contract  is  not  a  claim  for  relief  under  the 
contract  that  the  contracting  officer  or  a 
board  of  contract  appeals  would  have  au- 
thority to  adjudicate  by  virtue  of  a  stand- 
ard-form "Disputes"  clause,  since  it  is  a 
claim  for  breach  of  contract. 
Appeal  of  Commonwealth  Electric  Com- 
pany, IBCA-347   (Mar.  12,  1964) 

71 1.D.  106 

The  authority  of  the  Board  to  decide 
disputes  arising  under  the  contract,  in- 
cluding questions  of  law  (43  CFR  4.4) ,  does 


not  include  authority  to  grant  relief  for 
breach  of  contract,  since  the  latter  is  not 
a  dispute  arising  under  the  contract. 
Appeal  of  Peter  Kiewit  Sons'  Company, 
IBCA-405  (Mar.  13,  1964) 

The  provisions  of  the  Bonneville  Project 
Act  which  authorize  settlement  of  claims 
against  the  Bonneville  Power  Administra- 
tion are  applicable  to  claims  for  breach  of 
contract  involved  in  appeals  taken  to  the 
Board  of  Contract  Appeals  from  decisions 
of  contracting  officers  of  the  Bonneville 
Power  Administration. 
Montg ornery -Macri  Company  and  Western 
Line  Construction  Company,  Inc.,  IBCA-59 
and  IBCA-72  (June  30,  1964)     71  I.D.  253 

The  presence  in  a  borrow  pit  of  clay  ma- 
terial which  is  unsatisfactory  for  use  as 
backfill  does  not  constitute  a  changed  con- 
dition, where  the  boring  logs  indicated  that 
clay  material  was  present  in  the  area  of  the 
project  and  the  contract  provisions  con- 
templated no  allowance  for  the  type  of  ma- 
terial encountered  and  for  use  of  additional 
borrow  pits  where  required.  The  appeal 
will  be  dismissed  where  contractor's  claim 
is  based  on  alleged  Government  delay  in 
locating  additional  borrow  pits,  since  this  is 
a  claim  for  breach  of  contract  and,  hence, 
outside  the  Board's  jurisdiction. 
Appeal  of  Allied  Contractors,  Inc., 
IBCA-322  (Aug.  10, 1964) 

A  claim  for  additional  compensation  on 
account  of  failure  of  the  Government  to 
make  timely  delivery  of  equipment  which 
it  has  agreed  to  furnish  to  the  contractor 
is  a  claim  for  breach  of  contract.  Such  a 
claim  is  beyond  the  jurisdiction  of  a  con- 
tracting officer  or  board  of  contract  ap- 
peals to  decide  in  the  absence  of  a  "Gov- 
ernment-Furnished Property,"  clause  or 
"Suspension  of  Work"  clause  that  author- 
izes price  adjustments. 
Appeal  of  Electrical  Builders,  Inc., 
IBCA-406  (Aug.  12, 1964) 

An  appeal  will  be  dismissed  for  lack  of 
jurisdiction  where  the  contractor's  claim 
is  based  on  breach  of  contract,  involving 
damage  to  the  contractor's  work  site  caused 
by  water  released  by  the  Government  from 
a   storage  reservoir,  in  alleged  violation 
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of  an  implied  obligation  not  to  interfere 
with  the  performance  of  the  contract. 
Appeal   of  Electric  Properties   Company, 
IBCA-443-5-64  (Sept.  3, 1964) 

The  inclusion  of  a  Guarantee  clause  in 
a  standard-form  supply  contract  is  not  in- 
consistent with,  and  does  not  override,  the 
provision  in  the  Inspection  clause  which 
excepts  latent  defects  from  the  conclusive 
effect  of  a  final  acceptance.  Hence,  the 
expiration  of  the  guaranty  period  does  not 
preclude  the  Government  from  exercising 
the  remedies  specified  in  the  inspection 
clause  with  respect  to  latent  defects  dis- 
covered after  such  expiration. 
Appeal  of  Federal  Pacific  Electric  Com- 
pany, IBCA-334  (Oct.  23, 1964)   71 1.D.  384 

A  claim  by  a  construction  contractor  for 
additional  compensation  on  account  of  the 
withdrawal  of  bids  by  prospective  subcon- 
tractors because  of  delay  by  the  Govern- 
ment in  issuing  notice  to  proceed  to  the 
prime  contractor  is,  in  the  absence  of  a 
contract  provision  for  equitable  adjust- 
ment of  the  contract  price  on  account  of 
Government  delay,  a  claim  for  breach  of 
contract  that  neither  the  contracting  officer 
nor  the  Board  of  Contract  Appeals  has 
jurisdiction  to  decide. 

A  claim  by  a  construction  contractor  for 
additional  compensation  on  account  of  the 
withdrawal  of  bids  by  prospective  subcon- 
tractors because  of  apprehension  that  the 
contract  might  be  administered  too  strictly 
by  the  Government  is,  in  the  absence  of 
circumstances  amounting  to  either  an  ex- 
press change  or  a  constructive  change  in 
the  drawings  or  specifications,  a  claim  for 
breach  of  contract  that  neither  the  con- 
tracting officer  nor  the  Board  of  Contract 
Appeals  has  jurisdiction  to  decide. 
Appeal  of  Clifford  W.  Gartzlca,  IBCA-399 
(Dec.  24,  1964)  71  I.D.  487 

VIII.  BUY  AMERICAN  ACT 

Executive  Order  No.  10582  of  Dec.  17, 
1954  (3  CFR,  1954  Supp.,  96),  applies  to 
construction  contracts  as  a  matter  of  De- 
partmental policy  and  legal  determination. 
Cf.  36  Conip.  Gen.  718  (1957).  The  ap- 
plicability of  the  Buy  American  Act  (41 
U.S.C.  sec.  10b),  to  construction  contracts 


extends  only  to  construction  materials  and 
their  components  used  in  the  construction. 
Applicability  of  Executive  Order  No.  10582 
to  Construction  Contracts,  M-36488 
(Mar.  17,  1958) 

In  determining  issue  as  to  whether  or 
not  concrete  piling  composed  of  domestic 
steel,  domestic  concrete,  and  foreign 
stressing  strand  is  manufactured  domestic 
construction  material  within  the  meaning 
of  the  Federal  Procurement  Regulations 
and  the  Department  of  the  Interior 
Manual,  contracting  officer  must  make  his 
determination  not  only  under  41  CFR  1- 
6.202-2,  but  also  must  apply  definition  of 
"Domestic  construction  material"  in  41 
CFR  1-6.201  (d). 

Appeal  of  Spaw-Glass,  Inc.,  IBCA-282 
(Nov.  3,  1961)  68  I.D.  329 

IX.  CHANGED  CONDITIONS 

Regulations  of  the  United  States  Coast 
Guard  restricting  the  unloading  of  explo- 
sives which  may  increase  the  contractor's 
costs,  are  not  a  changed  condition  within 
the  meaning  of  Article  4  of  standard  con- 
tract form  23  (Construction).  The  term, 
"unknown  condiitons  of  an  unusual  na- 
ture," in  this  article,  is  generally  applica- 
ble to  physical  conditions.  In  issuing  such 
regulations,  the  Government  is  acting  in 
its  sovereign  capacity,  and  a  claim  for  ex- 
tra compensation  resulting  therefrom 
must  be  regarded  as  a  claim  for  unliqui- 
dated damages  which  may  not  be  allowed 
by  an  administrative  officer  of  the  Govern- 
ment. 

Appeal  of  McLaughlin-Incorporated, 
IBCA-18  (Jan.  13,  1955) 

Notwithstanding  specifications  that  in- 
clude provisions  that  materials  excavated 
will  not  be  classified  for  payment  and  that 
the  item  of  the  schedule  for  excavation  in- 
cludes all  required  excavation,  a  motion  to 
dismiss  a  claim  for  additional  compensa- 
tion for  excavation  alleged  to  include  rock 
of  a  monumental  nature  must  be  denied, 
when  the  contract  also  includes  article  4, 
the  "changed  conditions"  article  of  the 
standard  form  of  Government  construc- 
tion contract,  since  the  contract  must  be 
read  as  a  whole,  and  effect  given  to  all  of 
its  provisions. 

Appeal  of  L.  D.  Shilling  Company,  Inc., 
IBCA-23  (Aug.  19,  1955) 
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The  specifications  under  a  contract  for 
the  construction  of  a  timber  dam  at  a 
lump-sum  price  required  the  contractor  to 
make  his  own  investigation  of  the  site; 
warned  the  contractor  that  subsurface  in- 
formation shown  on  the  plans  was  not 
guaranteed ;  and  stipulated  that  hitches  be 
cut  to  solid  bedrock.  Nevertheless,  the  con- 
tractor is  entitled  to  recover  on  his  claim 
for  additional  compensation  for  labor  and 
materials  in  constructing  the  dam,  when 
the  excavation  required  to  reach  bedrock 
was  greater  than  indicated  in  a  table  of 
test  pit  results  included  in  the  plans,  and 
the  dam  itself,  which  was  designed  on  the 
basis  of  this  information,  had  to  be  con- 
siderably redesigned.  As  the  contract  also 
included  the  "changes"  and  the  "changed 
conditions"  articles  of  the  standard  form 
of  Government  construction  contract,  the 
specifications  must  be  read  in  the  light  of 
these  provisions,  so  that  the  contract  will 
be  construed  as  a  whole,  and  effect  given  to 
all  of  its  provisions.  As  a  general  propo- 
sition, however,  it  must  not  be  assumed 
that  test  pit  results  which  are  not  guaran- 
teed constitute  in  themselves  a  definite  rep- 
resentation of  fact  on  which  a  contractor 
may  always  rely  as  if  they  were  warran- 
ties. 

Appeal  of  Carson  Construction  Company, 
IBCA-12   (Aug.  19,  1955)         62  I.  D.  311 

Where  a  contractor  who  was  excavating 
for  footings  for  a  high  school  in  Ketchikan, 
Alaska,  was  required  to  visit  the  site,  and 
acquaint  himself  with  actual  conditions  of 
the  work,  and  did  visit  the  site  which  was 
covered  with  muskeg  and  hard  rock  ex- 
posed as  the  result  of  preliminary  grading 
by  another  contractor,  the  contractor  can- 
not be  said  to  have  encountered  changed 
conditions  even  though  continued  rainfall 
subsequently  softened  the  hardpan  ma- 
terial underlying  the  site.  The  conditions 
encountered  were  to  be  expected  in  that 
region  of  Alaska,  and  the  effects  of  blast- 
ing performed  by  the  preliminary  grading 
contractor  should  also  have  been  known  to 
the  contractor,  since  it  was  performed 
prior  to  the  bidding  on  the  construction 
contract. 

Appeals  of  Carson  Construction  Company, 
IBCA-21,  IBCA-25,  IBCA-28,  IBCA-34 
(Nov.  22,  1955)  62  I.D.  422 


Where  the  contractor,  who  was  engaged 
in  the  installation  of  a  curtain  in  the  Car- 
ter Barron  Amphitheater  in  Rock  Creek 
Park,  Washington,  D.C.,  accepted  a  change 
order  which  involved  the  operation  of  the 
boom  and  the  curtain,  so  as  to  increase 
their  operating  speed,  and  the  change  order 
also  provided  for  an  extension  of  time  of 
100  days,  delays  occasioned  by  difficulties 
in  procuring  a  special  motor  and  adjusting 
electrical  controls  are  not  excusable,  and 
the  contractor  is  not  entitled  to  an  addi- 
tional extension  of  time,  which  would  per- 
mit the  remission  of  liquidated  damages, 
since  the  difficulties  were  clearly  incident 
to  the  change,  and  so  came  within  the 
scope  of  the  change  order.  In  the  absence 
of  any  qualifications,  acceptance  by  the 
contractor  of  a  change  order  is  legally 
binding,  since  it  results  in  a  new  supple- 
mental contract  through  modification  of 
the  original.  The  fact  that  the  contract- 
ing officer  might  have  granted  a  longer 
extension  of  time  than  the  contractor  ac- 
cepted, and  acted  upon  the  assumption  that 
a  change  order  could  not  be  issued  unless 
it  included  a  definite  time  extension,  or 
stated  that  no  change  in  time  was  involved, 
goes  only  to  the  motives  of  the  contracting 
officer,  and  does  not  affect  the  binding 
character  of  the  legal  obligation.  If  any 
mistake  of  law  was  made,  it  was  by  the 
contracting  officer  and  was  wholly  unilat- 
eral. But  even  if  there  had  been  a  mu- 
tual mistake  of  fact,  the  change  order 
could  not  be  reformed  by  the  Board,  since 
reformation  of  contracts  is  a  judicial 
rather  than  administrative  function. 
Appeal  of  Samuel  N.  Zarpas,  Inc., 
IBCA-24  (Jan.  4,  1956)  63  I.D.  1 

A  contractor  who  has  encountered  a 
quantity  of  rock  in  reexcavating  a  por- 
tion of  a  recently  excavated  canal  is  not 
entitled  to  additional  compensation  under 
article  4,  the  "changed  conditions"  article 
of  the  standard  form  of  Government  con- 
struction contract  (No.  23)  when  the  spec- 
ifications and  drawings  provided  for  un- 
classified excavation  and  indicated  the 
presence  of  rock,  and  the  contractor  had 
information  or  sources  of  information 
from  which  it  could  readily  have  ascer- 
tained the  condition  which  was  encoun- 
tered. Conditions  cannot  be  said  to  be 
"unknown"  within  the  meaning  of  article  4 
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when  they  are  foreseeable  or  ascertainable 
with  the  exercise  of  ordinary  prudence,  nor 
can  conditions  be  said  to  be  unusual  with- 
in the  meaning  of  the  same  article  unless 
they  turn  out  to  be  substantially  worse 
than  might  reasonably  be  anticipated 
under  the  circumstances  of  the  case. 
Appeal  of  L.  D.  Shilling  Company,  Inc., 
IBCA-23   (Supp.)    (Apr.  30,  1956) 

63  I.D.  105 

A  contractor  that  encountered  shale  in 
working  on  sections  of  the  Franklin  Canal, 
a  part  of  the  Missouri  River  Basin  Project, 
is  not  entitled  to  an  equitable  adjustment 
under  the  "changed  conditions"  article  of 
its  contract  when  the  specifications  called 
for  unclassified  excavation ;  the  records  of 
the  subsurface  investigations  were  not 
guaranteed ;  there  were  shale  exposures  in 
the  vicinity ;  shale  had  been  encountered 
under  other  contracts  in  the  same  vicinity  ; 
the  generally  known  geological  conditions 
in  the  neighborhood  indicated  the  presence 
of  shale;  and  the  quantity  of  shale  exca- 
vated amounted  to  only  approximately  6 
percent  of  the  total  structure  excavation, 
and  to  less  than  two-tenths  of  1  percent 
of  the  total  excavation.  The  contractor 
could  not  insist  that  it  would  handle  only 
such  an  amount  or  kind  of  shale  as  could 
be  excavated  with  normal  excavating 
equipment.  As  the  specifications  did  not 
prescribe  the  type  of  equipment  it  was  to 
employ,  it  was  required  to  have  such  equip- 
ment as  could  take  care  of  such  hard  ma- 
terial as  might  actually  be  encountered. 
It  also  could  not  rely  on  an  alleged  cus- 
tom in  the  construction  industry,  requiring 
the  payment  of  ten  times  the  dirt  price 
when  a  hard  material  was  encountered, 
since  such  a  custom  even  if  adequately 
established  could  not  override  the  express 
provisions  of  the  specifications. 
Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBOA-40  (Aug.  17, 1956)  63  I.D.  289 

Statements  in  the  specifications  of  a 
standard  form  Government  contract  to  the 
effect  that  Government-furnished  informa- 
tion is  not  guaranteed,  or  that  bidders  are 
expected  to  inform  themselves  of  all  exist- 
ing conditions,  or  that  failure  to  estimate 
correctly  the  difficulties  attending  the  exe- 
cution of  the  work  will  not  be  a  basis  for 
relief,  supplement  the  General  Provisions 


of  the  contract,  but  do  not  supersede  or 
override  them,  and  do  not  preclude  the 
allowance  of  extensions  of  time  under  the 
"changed  conditions"  clause  in  the  event 
the  contractor  encounters  conditions  that 
fairly  meet  the  standards  prescribed  by 
that  clause. 

A  contractor  who,  in  the  course  of  per- 
forming a  standard  form  Government  con- 
tract for  the  demolition  of  an  existing 
building,  encounters  hidden  structural  con- 
ditions of  which  the  contractor  wTas  un- 
aware at  the  time  of  submitting  its  bid  is 
entitled,  under  the  "changed  conditions" 
clause,  to  an  extension  of  time  on  account 
of  delays  caused  by  such  structural  condi- 
tions, if  their  presence  was  not  disclosed 
by  any  of  the  drawings  furnished  the  con- 
tractor by  the  Government,  would  not  have 
been  revealed  by  an  inspection  of  the  scope 
which  a  prudent  bidder  could  reasonably 
have  been  expected  to  make  in  advance  of 
submitting  its  bid,  and  was  not  a  feature 
usually  found  in  a  building  of  the  type  to 
be  demolished. 

Where  a  delay  in  the  performance  of 
the  contract  work  is  caused  in  part  by 
excusable  circumstances,  such  as  the  en- 
countering of  a  "changed  condition,"  and 
in  part  by  inexcusable  circumstances,  such 
as  a  failure  by  the  contractor  to  make  ade- 
quate provision  for  overcoming  known  or 
expectable  difficulties,  an  extension  of  time 
may  be  granted  for  so  much  of  the  total 
period  of  delay  as  fairly  approximates  the 
amount  of  time  lost  by  reason  of  the  ex- 
cusable circumstances,  even  though  the 
time  so  lost  is  not  susceptible  of  precise 
determination  because  of  the  concurrent 
nature  of  the  various  causes  of  delay. 
Appeal  of  Central  Wrecking  Corporation, 
IBOA-69  (Mar.  29,  1957)  64  I.D.  145 

Under  a  contract  for  the  construction 
of  Section  "G"  of  the  Richardson  Highway 
in  Alaska,  the  contractor  is  not  entitled 
to  additional  compensation  under  the 
"changes"  and  "changed  conditions"  arti- 
cles of  the  contract,  notwithstanding  the 
fact  that  the  locations  and  yields  of  the 
borrow  pits  indicated  on  the  plans  did  not 
reflect  the  yields  of  the  borrow  pits  used 
in  construction.  Not  only  did  the  Govern- 
ment not  guarantee  the  data  indicated  in 
the  plans  and  reserve  the  right  to  establish 
substitute  borrow  pits  when  pits  indicated 
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on  the  drawings  failed  but  the  Government 
also  under  the  terms  of  the  special  provi- 
sions of  the  contract  modifying  the 
"changes"  and  "changed  conditions"  arti- 
cles reserved  the  right  to  make  changes 
in  the  plans  to  meet  unanticipated  field 
conditions,  and  limited  the  right  of  the 
contractor  to  additional  compensation  to 
instances  in  which  there  were  overruns  or 
underruns  in  excess  of  25  percent  of  esti- 
mated quantities.  The  contractor  was, 
therefore,  entitled  to  additional  compensa- 
tion only  to  the  extent  that  borrow  and 
overhaul  exceeded  the  stated  limitation. 
Appeals  of  Morrison-Knudsen  Company, 
Inc.,  IBCA-36  and  IBCA-50  (May  27, 
1957)  64  I.  D.  185 

A  contractor  who,  in  excavating  a  trench 
for  a  sewer  in  Charlotte  Amalie,  St. 
Thomas,  Virgin  Islands,  in  an  area  along 
the  shoreline  where  a  seawall  and  other 
waterfront  improvements  had  been  in- 
stalled, encountered  an  unusually  large 
number  of  submerged  pier  piles  that  were 
extremely  difficult  to  remove,  in  addition 
to  piles  at  a  site  indicated  on  a  sheet  of  the 
drawings  as  the  "Site  of  Old  Pier  Piles," 
is  entitled  to  additional  compensation 
either  under  the  "changed  conditions"  or 
"changes"  clause  of  the  contract  for  the 
work  involved  in  removing  such  piles.  A 
general  site  investigation  clause  included 
in  the  specifications  was  too  vague  to  con- 
stitute a  sufficient  warning  of  the  existence 
of  submerged  piling  at  sites  not  indicated 
on  the  drawings,  and  the  contractor  may 
be  said  to  have  encountered  a  "changed 
condition"  either  because  the  existence  of 
the  submerged  piling  was  a  subsurface 
physical  condition  that  differed  materially 
from  the  representation  made  in  the  draw- 
ing, or  because  the  number  and  character 
of  the  piles  constituted  an  unknown  physi- 
cal condition  of  an  unusual  nature  differ- 
ing materially  from  those  ordinarily  en- 
countered and  generally  recognized  as  in- 
hering in  work  of  the  character  provided 
for  in  the  contract.  To  the  extent  that 
the  submerged  piling  actually  removed  was 
in  excess  of  that  indicated  on  the  plans, 
there  was  also  a  "change"  in  the  scope  of 
the  work. 

A  contractor  who,  in  excavating  the 
trench  for  a  sewer  in  Charlotte  Amalie, 
St.  Thomas,  Virgin  Islands,  in  an  area  of 


hydraulic  fill  installed  in  connection  with 
the  construction  of  a  seawall,  encountered 
in  a  large  part  of  the  area  extremely  un- 
stable soil  conditions  that  materially  in- 
creased the  costs  of  the  excavation  and 
made  necessary  a  departure  to  a  large  ex- 
tent from  the  methods  of  laying  the  sewer 
pipe  prescribed  in  the  specifications,  is 
entitled  to  additional  compensation  under 
the  "changed  conditions"  clause  of  the 
contract.  The  statement  in  the  Invitation 
for  Bids  that  the  trench  for  the  sewer 
was  to  be  in  "dredged  fill"  denoted,  es- 
pecially in  connection  with  the  surface 
appearance  of  the  area,  a  classified  fill 
rather  than  a  spoil  bank  area.  If  the  fill 
was  a  classified  fill,  the  contractor  had  no 
reason  to  expect  the  difficulties  it  actually 
encountered.  While  the  specifications  did 
suggest  the  possibility  of  minor  difficulties, 
they  did  not  suggest  the  highly  abnormal 
conditions  actually  encountered  by  the  con- 
tractor. Since  the  sewer  line  could  not 
be  successfully  laid  by  following  entirely 
the  methods  prescribed  in  the  specifica- 
tions, and  the  Government  acquiesced  in 
the  methods  actually  employed,  the  con- 
tractor is  also  entitled  to  additional  com- 
pensation under  the  "changes"  clause  of 
the  contract. 

Appeal  of  Caribbean  Construction  Corpora- 
tion, IBCA-90  (June  28, 1957)     64  I.D.  254 

Under  a  contract  for  the  alteration  of  a 
diversion  dam  and  the  enlargement  of  a 
canal,  the  claim  of  a  contractor  for  com- 
pensation to  cover  the  cost  of  providing 
added  protection  for  the  dam  as  a  result 
of  the  closing  by  the  Government  of  the 
headworks  of  the  canal  in  order  to  control 
an  earth  slide  which  occurred  at  a  time 
when  the  contractor,  with  the  permission  of 
the  Government,  was  using  the  canal  for 
diversion  purposes,  cannot  be  allowed  un- 
der either  the  "changes"  or  "changed  con- 
ditions" clause  of  the  contract.  By  per- 
mitting the  contractor  to  proceed  with  such 
water  control  plan  the  Government  did  not 
warrant  that  the  canal  would  remain  open 
even  if  repairs  were  required  because  of  an 
accidental  earth  slide  into  the  canal.  A 
provision  of  the  specifications  that  the  con- 
tractor was  to  pass  800  cfs  of  water 
through  the  canal,  after  the  end  of  the  time 
allowed  for  its  enlargement,  did  not  create 
a  duty  on  the  part  of  the  Government  to 


CONTRACTS,    IX 


133 


allow  the  contractor,  under  all  circum- 
stances, to  pass  that  amount  of  water 
through  the  canal. 

Appeal  of  Paul  Jarvis,  Inc.,  IBCA-115 
(July  19,  1957)  64  I.D.  285 

A  contractor  who  was  performing  a  con- 
tract to  rehabilitate  an  existing  irrigation 
system  was  obligated  under  the  terms  of 
the  contract,  which  indicated  that  the  work 
was  to  be  delivered  complete  and  undam- 
aged, to  repair  the  damage  to  such  work 
caused  by  flood  waters  resulting  from  an 
unusually  heavy  rainstorm,  even  though  it 
may  not  have  been  at  fault  in  constructing 
the  protective  works  required  by  the  spec- 
ifications. The  costs  of  the  repair  work 
cannot  be  allowed  under  the  "changed 
conditions"  article  of  the  contract. 
Appeal  of  Barnard-Gurtiss  Company, 
IBCA-82  (Aug.  9,  1957)  64  I.D.  312 

A  claim  for  additional  compensation  on 
the  ground  that  the  orderly  sequence  of  the 
contract  work  was  disrupted,  and  the  per- 
formance of  the  work  ultimately  brought 
to  a  complete  stop,  by  reason  of  Govern- 
ment delay  in  furnishing  material  as  re- 
quired by  the  contract  is  not  allowable 
under  the  present  standard  form  "changed 
conditions"  and  "changes"  clauses,  or  un- 
der a  "suspension  of  work"  clause  which 
reserves  to  the  Government,  in  general 
terms,  the  right  to  suspend  the  work  and 
states  that  "this  right  to  suspend  the  work 
shall  not  be  construed  as  denying  the  con- 
tractor actual,  reasonable,  and  necessary 
expenses  due  to  delays,  caused  by  such  sus- 
pension." A  claim  of  this  character  is  for 
damages  for  breach  of  contract,  and  is 
not  within  the  authority  of  administrative 
officers  of  the  Government  to  determine 
pursuant  to  the  provisions  of  the  stand- 
ard form  contracts,  or  such  a  "suspension 
of  work"  clause. 

Appeal  of  Weardco  Construction  Corpora- 
tion, IBCA-48  ( Sept.  30, 1957)     64  I.D.  376 

When  the  contractor  has  not  met  the 
burden  imposed  on  it  of  establishing  by 
substantial  evidence  the  validity  and 
amounts  of  its  claims  based  on  the 
"changed  conditions"  or  "extras"  provi- 
sions of  the  contract,  an  appeal  from 
adverse  decisions  of  the  contracting  officer 
must  be  denied.  Specifically,  the  contrac- 
tor has  the  burden  of  proving  that   the 


contracting  officer  was  wrong  in  conclud- 
ing that  a  proper  site  investigation  would 
have  enabled  a  reasonably  prudent  and 
experienced  contractor  to  have  anticipated 
the  conditions  encountered.  Ordinarily, 
statements  in  claim  letters  are  not  suffi- 
cient proof  of  essential  facts  which  are 
disputed. 

Appeal  of  AAA  Construction  Company, 
IBCA-55  (Nov.  26,  1957)  64  I.D.  440 

In  a  case  involving  an  approximate 
quantities  provision,  a  variance  between 
estimated  and  actual  quantities,  resulting 
from  error  in  the  estimate,  does  not  in 
itself  constitute  a  "changed  condition,"  for 
the  dimensions  and  descriptions  set  out  in 
the  drawings  and  specifications,  rather 
than  the  figures  given  in  the  estimates,  are 
the  frame  of  reference  for  determining 
whether  the  physical  conditions  at  the  site 
differ  from  those  indicated  in  the  contract. 
Appeal  of  the  Diamond  Engineering  Com- 
pany, IBCA-93  (Dec.  20,  1957) 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  it  encountered  "changed  con- 
ditions" within  the  meaning  of  the  first 
category  of  conditions  specified  in  the  U.S. 
standard  form  of  Government  construction 
contract,  namely  conditions  materially 
different  from  those  indicated  by  the  draw- 
ings or  specifications,  cannot  be  allowed 
where  the  specifications  provided  that  the 
geological  conditions  were  not  guaran- 
teed, and  that  no  additional  allowance 
would  be  made  for  tunnel  excavation  on 
account  of  the  nature  or  condition  of  any 
of  the  material  encountered,  and  the  draw- 
ings, although  they  contained  in  summary 
form  logs  of  exploration,  or  drill  hole  in- 
formation, were  in  themselves  only  repre- 
sentations of  what  was  found  in  the 
particular  drill  holes  rather  than  repre- 
sentations of  what  the  contractor  would 
encounter  in  actual  excavation. 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  it  encountered  "changed  con- 
ditions" within  the  meaning  of  the  second 
category  of  conditions  specified  in  the  U.S. 
standard  form  of  Government  construction 
contract,  namely  conditions  of  such  an 
unusual  nature  that  they  could  not  rea- 
sonably have  been  anticipated  by  the  con- 
tractor, may  be  allowed  notwithstauding 
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the  inclusion  of  caveatory,  or  exculpatory 
provisions  in  the  specifications.  Never- 
theless, the  burden  of  proving  a  claim  in 
the  second  category  is  a  fairly  heavy  one, 
since  the  contractor  must  show  not  only 
that  it  encountered  conditions  that  were 
unexpected  to  it  but  also  that  the  condi- 
tions encountered  would  have  been  gener- 
ally regarded  as  unexpected  by  others 
engaged  in  the  same  type  of  operations. 
Therefore,  such  a  claim  must  be  rejected 
when  the  record  shows  that  the  contractor 
made  only  a  hurried  and  casual  pre-bid 
investigation;  the  specifications  required 
the  tunnels  constructed  to  be  fully  sup- 
ported ;  the  drill  hole  information  indicated 
the  possibility  of  encountering  adverse 
geological  conditions ;  and  the  percentage 
of  overbreak  experienced  by  the  contractor 
was  only  slightly  more  than  should  have 
been  expected  in  view  of  the  geological 
conditions,  and  the  slight  excess  may  have 
been  attributable  to  the  contractor's 
methods  of  operation. 

Appeal  of  J.  A.  Terteling  &  Sons,  Inc., 
IBCA-27  (Dec.  31,  1957)  64  I.D.  466 

A  contract  in  which  the  quantity  of 
hauled  excavation  needed  to  construct  the 
core  of  a  dike  across  a  marsh  is  estimated, 
and  which  includes  an  "approximate  quan- 
tities" provision,  together  with  a  provision 
that  settlement  of  the  fill  below  the  natural 
marsh  line  in  varying  amounts  is  expected, 
cannot  be  said  to  contain  any  definite  rep- 
resentation concerning  the  amount  of  sub- 
sidence to  be  expected,  and,  hence,  neither 
a  "change"  nor  a  "changed  condition"  can 
be  said  to  have  been  established  merely 
by  showing  that  the  estimated  quantities 
of  work  had  been  substantially  increased 
by  the  contracting  oflicer  by  an  order  de- 
nominated a  "change  order." 

Assuming  for  the  sake  of  argument  that 
such  a  negative  form  of  misrepresentation 
as  the  entire  withholding  of  available  in- 
formation by  the  Government  may  form 
the  basis  of  a  claim  of  a  changed  condition, 
a  contractor  engaged  in  constructing  a  dike 
in  a  marsh  cannot  be  said  to  have  estab- 
lished such  a  claim  merely  by  showing  that 
the  Government  had  taken  soundings  in 
the  marsh  more  than  a  decade  and  a  half 
before  the  letting  of  the  contract  but  failed 
to  reveal  the  record  of  the  soundings  to 


bidders,  in  the  absence  of  proof  that  the 
dike  was  constructed  at  the  same  location 
where  the  soundings  had  been  taken  and 
that  the  soundings  would  still  have  been 
useful. 

That  a  condition  encountered-  by  a  con- 
tractor who  constructed  a  dike  across  a 
marsh  was  a  "changed  condition"  within 
the  meaning  of  the  second  category  of  such 
conditions,  which  comprises  unanticipated 
conditions,  cannot  be  established  merely 
by  showing  that  the  contracting  oflicer 
himself  characterized  the  amount  of  sub- 
sidence of  the  core  of  the  dike  in  the  marsh 
as  "excessive." 

Appeal  of  Reid  Contracting  Company,  Inc., 
IBCA-74  (Dec.  19,  1958)  65  I.D.  500 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor,  who  ex- 
pected that  a  tunnel  would  be  drilled  en- 
tirely through  andesite  rock  but  who  found 
that,  except  for  short  distances  near  the 
portals,  the  tunnel  had  to  be  drilled 
through  volcanic  tuff  breccia,  may  not  be 
allowed  under  the  "changed  conditions" 
clause  of  the  standard  form  of  Government 
construction  contract  when  the  evidence 
shows  that  the  tunnel  was  drilled  through 
a  volcanic  mountain  area  of  rapidly  chang- 
ing formations,  the  geologic  data  set  out 
in  the  contract  drawings  wTas  insufficient 
to  reflect  the  subsurface  geology  of  the 
central  reaches  of  the  tunnel,  the  Govern- 
ment in  the  specifications  explicitly  and 
emphatically  disclaimed  knowledge  of  sub- 
surface conditions  in  those  reaches,  and 
the  surface  geology  was  likewise  insuffi- 
cient to  justify  a  conclusion  that  the  tun- 
nel would  be  driven  through  andesite  rock 
for  its  entire  length,  and  provision  was 
also  made  in  the  specifications  for  contin- 
gencies that  indicated  that  difficulties 
might  be  encountered  in  the  excavation. 
In  view  of  all  these  circumstances,  the  fact 
that  the  tunnel  had  to  be  more  fully  sup- 
ported than  the  Government  expected  is 
not  significant,  especially  since  it  appears 
that  the  amount  of  supports  represented 
a  compromise  between  the  Government's 
engineers  and  the  State  safety  inspectors 
in  order  to  prevent  the  work  from  being 
shut  down.  Since  the  tuff  breccia  encoun- 
tered by  the  contractor  was  not  absolutely 
continuous ;  there  were  variations  in  the 
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structure  and  other  qualities  of  the  mate- 
rial ;  and  the  record  fails  to  show  that  the 
amount  of  tuff  breccia  exceeded  the 
amount  that  could  reasonably  have  been 
anticipated,  there  must  also  be  rejected  the 
contractor's  contention  that  it  could  not 
reasonably  have  expected  to  encounter  a 
continuous  stretch  of  almost  3,000  feet  of 
tuff  or  tuff  breccia  in  variable  volcanic 
material  in  a  tunnel  which  was  approxi- 
mately 3,600  feet  long. 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor,  who  en- 
countered volcanic  tuff  breccia  rather  than 
andesite  rock  which  it  expected,  must  be 
rejected,  even  if  it  be  assumed  that  the 
tuff  breccia  material  constituted  a 
"changed  condition"  within  the  meaning 
of  that  clause  in  the  standard  form  of  Gov- 
ernment construction  contract,  when  the 
contractor  is  unable  to  prove  that  such 
material  actually  increased  the  difficulties 
of  excavation  and  its  costs.  Such  a  con- 
clusion must  be  reached  when  the  record 
shows  that  normally  tuff  breccia  is  as  easy 
to  work  in  as  andesite  rock,  and  that  the 
contractor's  difficulties  may  have  been 
largely  due  to  its  lack  of  experienced  em- 
ployees with  the  requisite  know-how  for 
dealing  with  the  problems  encountered  and 
its  employment  of  experimental  methods 
and  equipment  which  may  have  impeded 
the  work. 

Appeal  of  George  A.  Lord  and  William  T. 
Lord,  Partners,  d/o/a  Lord  Bros.  Contrac- 
tors, IBCA-125  (Feb.  16,  1959)     m  I.D.  34 

A  request  of  a  roadway  contractor  for 
reconsideration  of  a  borrow  claim,  which 
is  based  on  the  contention  that  the  Board 
could  not  give  effect  to  deviations  from  the 
"changes"  and  "changed  conditions" 
clauses  of  the  U.S.  standard  form  of  con- 
struction contract  that  limited  the  appli- 
cability of  these  clauses  because  deviations 
were  prohibited  by  the  regulations  relative 
to  public  contracts,  must  be  denied.  Such 
regulations  are  simply  for  the  protection  of 
the  Government  against  its  own  officers, 
and,  hence,  may  not  be  enforced  against  the 
Government  by  a  contractor  seeking  to 
avoid  the  obligation  of  its  contract. 
Moreover,  although  the  courts  have  de- 
clared the  standard  "changes"  and 
"changed  conditions"  clauses  to  be  para- 


mount as  against  caveatory  or  exculpatory 
provisions  in  the  specifications  of  a  general 
nature,  this  is  not  equivalent  to  a  prohibi- 
tion upon  deliberate  deviations.  The 
standard  provisions  are  paramount  as 
against  inconsistent  specifications  only  in 
cases  in  which  there  is  no  other  aid  to 
interpretation  than  the  provisions  of  the 
standard  form  itself. 

Appeals  of  Morrison-Knudsen  Company, 
Inc.,  IBCA-36  and  IBCA-50  (Mar.  23, 
1959)  66  I.D.  71 

A  contractor  who,  in  excavating  for  a 
septic  tank  and  seepage  pits,  which  were 
to  be  parts  of  a  sewage  disposal  system  for 
a  school  in  a  town  in  Alaska,  encountered 
a  water  table  that  fluctuated  seasonally,  as 
well  silt  of  a  fluid  consistency,  although 
such  conditions  were  contrary  to  indica- 
tions in  the  plans,  with  the  result  that  the 
Government  engineers  to  avoid  health 
hazards  had  to  redesign  the  sewage  dis- 
posal system  entirely,  may  be  said  to  have 
encountered  unanticipated  conditions 
which  were  "changed  conditions"  within 
the  meaning  of  the  applicable  contract 
provision,  notwithstanding  that  the  speci- 
fications included  also  a  general  caveatory 
provision  with  respect  to  soil  conditions. 
The  acceptance  by  the  contractor  of  the 
change  orders,  which  provided  for  the  re- 
design of  the  sewage  disposal  system,  did 
not  bar  it  from  requesting  an  equitable  ad- 
justment of  its  increased  costs  prior  to  the 
redesign  of  the  system. 
Appeal  of  Waxoerg  Construction  Company, 
IBCA-144  (Mar.  31,  1959)  66  I.D.  123 

A  claim  for  additional  compensation  by  a 
contractor  under  the  first  category  of  the 
"changed  conditions"  clause  of  the  con- 
tract, relating  to  divergent  conditions,  as 
distinguished  from  the  second  category  of 
"changed  conditions,"  relating  to  unantici- 
pated conditions,  on  the  ground  that  it  en- 
countered large  quantities  of  hard  material 
which,  in  view  of  the  logs  of  subsurface  ex- 
ploration made  available  to  it  in  the  draw- 
ings, it  could  not  reasonably  have  expected 
must  be  denied  when  the  logs  of  explora- 
tion were  outside  the  area  to  be  excavated, 
and  did  not  generally  penetrate  to  grade, 
and  in  any  event  indicated  that  large 
quantities  of  hard  material  were  present, 
and  the  presence  of  such  hard  material 
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could  have  been  ascertained  by  a  more 
adequate  site  investigation.  Whether  or 
not  logs  of  exploration  can  be  regarded  as 
unqualified  representations  must  depend 
on  the  circumstances  of  each  individual 
case.  When  a  contract  charges  a  contrac- 
tor with  the  duty  of  investigating  the  site 
of  the  work,  it  must  make  such  an  investi- 
gation, whether  or  not  it  is  asserting  a 
changed  condition  in  the  first  or  the  second 
category,  unless  indeed,  the  claim  is  based 
on  a  representation  of  such  a  nature  that  a 
site  investigation  would  be  completely 
pointless.  However,  the  standard  of  ade- 
quacy in  conducting  a  site  investigation 
may  well  be  less  rigorous  in  first  than  in 
second  category  cases. 
Appeal  of  Inter-City  Sand  and  Gravel  Co. 
and  J  oh  n  Kovtynovich,  IBCA-128 
(May  29,  1959)  66  I.D.  179 

Physical  impediments  to  the  perfor- 
mance of  the  contract  work  caused  by  the 
Government,  or  by  another  one  of  its  con- 
tractors, do  not  constitute  "changes"  or 
"changed  conditions"  within  the  meaning 
of  standard-form  construction  contracts 
where  such  impediments  do  not  alter  in 
any  way  the  quantum  or  characteristics  of 
the  work  to  be  done  as  defined  by  the  con- 
tract, are  not  contrary  to  anything  con- 
tained in  its  provisions,  and  were  not  in 
existence  when  the  contract  was  made  or, 
if  then  in  existence,  were  not  conditions 
that  were  unusual  as  well  as  unknown  to 
the  contractor. 

Appeal   of  Flora   Construction   Company, 
IBCA-101  (Sept.  4,  1959)  66  I.D.  315 

A  contractor  who  experienced  large 
overruns  in  estimated  schedule  quantities 
in  compacting  embankments  under  a  con- 
tract containing  an  "approximate  quanti- 
ties" provision  is  not  entitled  to  additional 
compensation  under  the  "changed  condi- 
tions" clause  of  the  contract  merely  because 
of  such  overruns,  notwithstanding  that  a 
mathematical  error  was  made  by  the  Gov- 
ernment in  estimating  the  schedule  quanti- 
ties, nor  because  it  had  to  perform  the  ad- 
ditional work  of  compacting  the  embank- 
ments during  the  dry  summer  months  when 
the  amount  of  moisture  in  the  ground  was 
less  than  in  the  winter  or  the  spring.  The 
contractor  is  also  not  entitled  to  an  equit- 
able    adjustment     under    the     "changes" 


clause,  although  errors  in  topography,  re- 
sulting from  the  use  by  the  Government 
of  an  inaccurate  topographical  map,  in- 
creased the  quantities  of  the  compacted 
embankments,  since  the  nature  of  the  work 
to  be  done  was  in  no  wise  altered.  How- 
ever, to  the  extent  that  the  overrun  in 
quantities  of  compacted  embankments  was 
attributable  to  the  errors  in  topography, 
the  contractor  may  be  entitled  to  an 
equitable  adjustment  under  the  "changed 
conditions"  clause,  in  that  the  true  topog- 
raphy could  be  regarded  as  a  "latent" 
physical  condition  at  the  site  differing  ma- 
terially from  the  indicated  topography. 
Appeal  of  Osberg  Construction  Company, 
IBCA-139   (Oct.  16,  1959)  66  I.D.  354 

A  contractor  who,  in  excavating  in  the 
lower  levels  of  a  trench  for  closed  drains, 
encountered  caliche  and  water  underneath 
the  caliche  is  not  entitled  to  an  equitable 
adjustment  under  the  "changed  condi- 
tions" clause  of  the  contract  when  such 
conditions  or  conditions  less  favorable  to 
the  contractor  were  indicated  by  the  rec- 
ords of  subsurface  investigations. 
Appeal  of  Henly  Construction  Company, 
IBCA-165  (Jan.  22,  1960) 

A  contractor  who,  in  excavating  for  the 
construction  of  a  sanitary  sewer,  encoun- 
ters an  active  sewer  at  such  a  location 
below  the  surface  that  it  could  not  be  de- 
tected through  a  reasonable  site  examina- 
tion, is  entitled  to  an  equitable  adjustment 
based  on  "unexpected  or  unanticipated" 
conditions  of  the  "Changed  Conditions" 
clause  of  Standard  Form  23A  (March 
1953). 

Appeal  of  John  A.  Quinn,  Inc.,  IBCA-174 
(Nov.  29,  1960)  67  I.D.  430 

A  claim  for  additional  compensation  by 
a  contractor  on  the  ground  that  his  sub- 
contractor had  encountered  a  changed  con- 
dition within  the  meaning  of  the  second 
category  of  conditions  specified  in  Stand- 
ard Form  23 A  (March  1953),  namely,  the 
encountering  of  clayish  soil  instead  of 
sandy  soil  in  lagoons,  is  entitled  to  an 
equitable  adjustment,  in  view  of  the  speci- 
fications requirement  for  the  sealing  of  the 
lagoons  with  bentonite. 
Appeal  of  Herman  Groseclose,  IBCA-190 
(Dec.  22,  1960) 


as 

f  ;• 
I  land 

ns 


CONTRACTS,    IX 


137 


In  excavating  for  construction  of  4  cais- 

:  ,sons  as  a  foundation  for  an  underground 

?uard  room,  contractor  encountered  large 

undisclosed    rocks    which    prevented    ma- 

[;    shine    drilling    and    necessitated    removal 

by  hand  labor  at  extra  costs.     Since  the 

i    drawings  indicated  only  stone  fill  at  two 

ivjJ  .caissons  and  no  encumbrance  at  the  other 

;J  two,    where    rocks    were    encountered,    a 

changed  condition  under  Category  I  of  the 

,.    Changed   Condition   clause  existed  which 

„j    warranted  extra  compensation. 

:     Appeal  of  Seal  and  Company,  IBCA-181 

(Dec.  23,  1960)  67  I.D.  435 

A    claim    for    additional    compensation 
pursuant  to  the  changed  conditions  clause 
l4  of  a  construction  contract,  wherein  it  is 
a    alleged  that  unprecedented  mosquitoes  pre- 
;    vented  a  contractor  from  using  a  second 
,1    shift  of  employees   after  sundown,  when 
J    presented  to  the  contracting  officer  more 
;,    than  two  years  subsequent  to  the  begin- 
,j    ning  of  the  alleged  changed  condition,  is 
not  considered  prompt  notice  of  a  changed 
condition,  as  required  by  the  Changed  Con- 
dition clause  of  Standard  Form  23A. 
.    Appeal   of    Central   Florida    Construction 
^Company,  IBCA-246  (Jan.  5,  1961) 

A  claim  arising  out  of  an  alleged  changed 
condition  because  of  oversize  rock  in  a 
canal  lining  will  be  disallowed,  where  the 
presence  of  some  quantity  of  oversize  rock 
was  anticipated  by  the  contract  specifica- 
tions and  was  observed  at  the  site  by  the 
contractor  before  bidding,  and  where  the 
evidence  fails  to  establish  that  the  quantity 
I  of  oversize  rock  in  the  lining  was  exces- 
sive. 

In  performance  of  a  contract  for  the  re- 
pair of  an  existing  earth  lining  of  an  irri- 
gation canal  lateral,  a  considerable  amount 
of  undisturbed  earth  containing  an  exces- 
I  sive  volume  of  boulders  and  oversize  stones 
j  was  found  within  the  existing  lining 
prism.  This  condition  was  not  apparent 
from  the  exploratory  trenches  dug  by  the 
Government,  and  was  inconsistent  with  the 
indications  in  the  contract  that  the  lateral 
had  been  previously  excavated  to  approxi- 
mately its  proper  depth.  It  thus  con- 
stituted a  changed  condition  of  the  first 
category,  for  which  the  contractor  is  en- 
titled to  additional  compensation.  Due  to 
the  undisturbed  earth  and  excessive  boul- 


ders the  contractor  was  obliged  to  excavate 
and  replace  the  lower  8  inches  of  the  exist- 
ing lining,  instead  of  repairing  such  lower 
course  in  place  as  the  contract  intended. 
The  contractor  had  quoted  a  lower  over- 
all unit  price  for  repairing  such  course  in 
place,  and  is  entitled  to  additional  com- 
pensation for  excavating  and  replacing  it 
because  of  the  changed  condition.  The 
same  changed  condition  necessitated  over- 
excavation  of  the  subgrade  in  order  to  re- 
move embedded  boulders  that  projected  up- 
ward into  the  lining  prism.  Since  these 
boulders  could  not  be  removed  except  by 
piecemeal,  selective  methods,  the  allowance 
by  the  contracting  officer  of  a  sum  based 
on  the  contract  unit  price  for  common 
excavation  was  not  sufficient,  and  the  con- 
tractor is  entitled  to  an  adjustment  based 
on  his  actual  costs. 

Appeal  of  D.  A.  Whitley,  IBCA-177 
(Mar.  8,  1961) 

Under  a  standard-form  "changed  condi- 
tions" clause  the  Government  assumes  the 
risk  that  subsurface  conditions  will  con- 
form to  those  described  in  the  contract  or, 
if  not  there  described,  to  normal  conditions. 
The  clause,  in  prescribing  a  standard  of 
normal  conditions,  anticipates  that  the  con- 
tractor's bid  will  reflect  neither  undue  opti- 
mism nor  undue  pessimism. 

An  evaluation  of  subsurface  conditions 
based  on  the  theory  that  the  contractor  was 
entitled  to  assume  the  best  possible  condi- 
tions consistent  with  the  information  given 
in  the  contract  is  not  compatible  with  the 
clause,  and  an  evaluation  based  on  the 
theory  that  the  contractor  was  bound  to 
assume  the  worst  possible  conditions  con- 
sistent with  such  information  is  likewise 
not  compatible  with  it. 

In  applying  the  clause  information  con- 
cerning the  conditions  generally  prevailing 
in  an  area  is  less  significant  than  informa- 
tion concerning  the  conditions  at  the  very 
site  of  the  work  to  be  done. 

In  evaluating  subsurface  conditions  for 
the  purposes  of  a  "changed  conditions" 
clause,  references  to  "water"  in  logs  of 
test  wells  set  out  in  the  contract  drawings 
are  not,  standing  alone,  to  be  read  as  indi- 
cations of  the  amount,  velocity  or  pressure 
of  the  water.  If,  in  addition,  the  observ- 
able physical  conditions  in  the  area  indi- 
cate that  large   quantities  of  water   are 
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generally  prevalent  in  the  underground 
formations,  the  encountering  of  large  quan- 
tities of  underground  water  at  the  job  site 
does  not  constitute  a  changed  condition. 
If,  however,  the  observable  physical  condi- 
tions do  not  afford  a  basis  for  reasonably 
reliable  conclusions  with  respect  to  the 
probable  hydrostatic  pressure  of  the  water 
at  the  job  site,  then  the  encountering  of 
hydrostatic  pressure  to  a  degree  that  is 
substantial  for  the  particular  formations 
in  which  it  is  encountered  does  constitute 
a  changed  condition  of  the  second  category. 
Determination  of  the  amount  of  the  equi- 
table adjustment  to  be  made  in  such  a  case 
requires  analysis  of  the  various  classes  of 
expense  incurred  by  the  contractor,  for  the 
purpose  of  distinguishing  those  which  were 
attributable  to  the  changed  condition  from 
those  which  were  within  the  range  of  the 
costs  that  should  have  been  anticipated  by 
the  contractor  when  bidding,  or  were  due  to 
errors  in  selecting  and  implementing  the 
methods  of  operation  to  be  pursued. 
Appeals  of  Erhardt  Dahl  Andersen, 
IBCA-223,  and  IBCA-229  (July  17,  1961) 

68  I.D.  201 

A  contractor  will  be  granted  an  equi- 
table adjustment  on  account  of  a  changed 
condition,  notwithstanding  his  use  of  in- 
appropriate construction  procedures,  to 
the  extent  to  which  the  costs  of  the  job 
would  have  been  augmented  by  the 
changed  condition  even  if  appropriate 
procedures  had  been  used. 
Appeal  of  Erhardt  Dahl  Andersen, 
IBCA-223  (Dec.  1,  1961)  68  I.D.  342 

In  the  digging  of  post  holes  while  con- 
structing a  fence  for  the  paddock  area 
of  a  Riding  Stable,  the  contractor  en- 
countered large  undisclosed  subterranean 
rocks  and  bricks  which  prevented  machine 
drilling  and  necessitated  removal  by  hand 
labor  at  extra  costs.  The  Board  found  a 
changed  condition  under  the  Changed  Con- 
ditions clause  which  warranted  extra 
compensation. 

While  excavating  footings  for  the  con- 
struction of  a  Riding  Stable,  the  contrac- 
tor encountered  an  undisclosed  seeping 
water  condition  at  the  site,  which  neces- 
sitated the  construction  of  a  ditch,  and 
the  use  of  extra  equipment  for  which  the 
appellant  was  entitled  to  additional  com- 


pensation pursuant  to  the  Changed  Condi- 
tions clause.  The  contractor  was  also 
entitled  to  an  extension  of  38  days  for 
performance  by  reason  thereof. 
Appeal  of  William  L.  Warfield  Construc- 
tion Company,  IBCA-196m,  IBCA-202, 
IBCA-206   (May  3,  1962) 

A  contractor  is  not  entitled  to  additional 
compensation  for  extra  work  pursuant  to 
the  Changed  Conditions  clause  (Clause  4) 
of  Standard  Form  23 A  (March  1953), 
where  the  presence  of  subterranean  rock 
on  the  site  was  disclosed  by  test  holes, 
and  the  evidence  established  that  the  con- 
ditions encountered  were  not  unexpected 
or  unanticipated. 

Appeal  of  Wilson,  Hockinson  <&  Cantrall, 
Inc.,  IBCA-263  (July  17,  1962) 

An  appeal  involving  a  claim  for  addi- 
tional compensation  under  the  Changed 
Conditions  clause  of  a  construction  con- 
tract, based  on  an  overrun  in  excavation 
quantities,  will  be  dismissed  where  the 
contractor  knowingly  submitted  an  im- 
provident unbalanced  bid  in  reliance 
upon  the  Government's  erroneous  esti- 
mates; where  the  conditions  actually 
encountered  did  not  differ  materially  from 
those  shown  on  the  drawings,  specifica- 
tions and  logs  of  exploration,  and  such 
conditions  could  have  been  reasonably 
anticipated  from  a  study  of  the  drawings, 
specifications  and  logs  of  exploration,  or 
an  examination  of  the  site. 
Appeal  of  Otis  Williams  and  Company, 
IBCA-324  (Sept.  5,  1962)  69  I.D.  135 

A  contractor  is  not  entitled  to  additional 
compensation  for  imported  fine  material 
for  backfill  where  he  was  aware  of  the 
rocky  condition  of  the  soil  prior  to  bidding 
and  should  have  anticipated  that  sufficient 
fine  material  meeting  the  specifications 
might  not  be  available  in  the  immediate 
vicinity  of  the  excavations. 
Appeal  of  Barkley  Pipeline  Construction, 
Inc.,  IBCA-291  (Feb.  25,  1963) 

A  claim  for  additional  compensation  on 
account  of  hindrances  for  which  the  Gov- 
ernment is  responsible  that  arise  after  the 
making  of  the  contract,  and  so  do  not 
amount  to  changed  conditions,  that  serve 
principally  to  increase  the  volume  of 
working  time  needed  for  achievement  of 
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the  result  prescribed  by  the  contract, 
rather  than  to  defer  the  calendar  date  by 
which  such  result  can  reasonably  be 
achieved,  and  that  are  overcome  in  a 
manner  voluntarily  chosen  by  the  contrac- 
tor, rather  than  in  a  manner  required  by 
Government  personnel,  is  a  claim  for 
breach  of  contract  of  a  type  as  to  which 
there  is  no  applicable  notice  requirement 
i  in  or  under  the  standard  form  of  Govern- 
!  ment  construction  contract  (Claim  A-l). 
Appeals    of   Montgomery-Maori    Company 

■  and  Western  Line  Construction  Company, 
-.  Inc.,    IBCA-59    and    IBGA-72    (June   28, 

1963)  70  I.D.  242 

The    presence    of    great    quantities    of 

buried   tree   trunks   of   hugh   dimensions, 

'  encountered   by   a   contractor  during  the 

process  of  subsoiling,  requiring  ripping  of 

■  the  land  surface  to  a  depth  of  18  inches, 
I  constitutes    a    physical    condition    deter- 
mined to  be  unusual  and  unknown,  within 

(  the  meaning  of  Clause  4,  "Changed  Condi- 
tions" of  Standard  Form  23A  (March 
1953).  Appellant  is  entitled  to  an  equi- 
table adjustment  of  the  contract  price  and 

1  to  a  concomitant  extension  of  time  for 
performance. 

Appeal  of  Morgan  Construction  Company, 
IBCA-299   (Sept.  6,  1963) 

Where  a  contract  appeal  presents  a 
genuine  issue  of  material  fact  over  which 
the  Board  of  Contract  Appeals  has  juris- 
diction (such  as  the  issue  of  whether  a 
changed  condition  was  encountered)  that 
has  not  been  submitted  for  decision  on  the 
record  without  a  hearing,  the  contractor  is 
entitled  to  a  hearing  at  which  evidence 
|  may  be  offered  with  respect  to  such  issue : 
A  motion  to  dismiss  the  appeal  for  fail- 
ure to  state  a  case  on  which  any  relief 
could  be  granted  by  the  Board  will  be 
denied. 

Allowance  of  an  equitable  adjustment 
for  a  changed  condition  is  not  precluded 
merely  because  the  changed  condition  also 
amounts  to  an  actionable  misrepresenta- 
tion of  breach  of  warranty. 

The  design,  methods  and  details  of  the 
work,  as  described  in  the  drawings  and 
specifications,  may  properly  be  taken  into 
account  in  determining  whether  changed 
conditions  exist,  since  they  constitute  a 
source  that  can  give  rise  to  inferences, 


where  factually  and  logically  justified,  con- 
cerning the  physical  conditions  which  the 
contractor  was  entitled  or  bound  to  expect 
would  be  encountered,  and  with  which  the 
physical  conditions  actually  encountered 
are  to  be  compared. 

Appeal  of  Morgen  &  Oswood  Construction 
Co.,  Inc.,  IBCA-389  (Nov.  21,  1963) 

70  I.D.  495 

A  contractor  is  not  entitled  to  addi- 
tional compensation  on  the  theory  of  a 
changed  condition,  where  the  only  basis  for 
the  claim  is  the  absence  of  contract  warn- 
ings as  to  possible  rock  and  permafrost,  if 
the  contractor  had  the  same  opportunity 
before  bidding,  as  did  the  Government,  to 
ascertain  that  rock  and  permafrost  were 
being  encountered  at  nearby  excavation 
work,  and  should  have  known  that  they 
probably  would  be  found  at  the  job  site 
also. 

Appeal  of  Promacs,  Inc.,  IBCA-317 
(Jan.  31,  1964)  71  I.D.  11 

Under  the  "Changed  Conditions"  clause 
of  a  contract  for  the  stringing  of  electrical 
conductor  on  towers  to  be  provided  by  the 
Government,  where  the  contractor  knows 
when  bidding  the  job  that  some  of  the 
towers  have  not  yet  been  completed,  and 
where  the  Government  fails  to  have  these 
towers  completed  by  the  time  when  they 
are  reasonably  needed  for  stringing,  an 
equitable  adjustment  is  not  allowable  for 
the  extra  expense  incurred  by  the  contrac- 
tor in  moving  crews  back  to  these  towers 
after  they  have  become  available  for 
stringing,  since  such  events  do  not  amount 
to  a  changed  condition,  and  since,  if  they 
did,  such  expense  would  be  in  the  nature 
of  consequential  damages  flowing  from 
delay. 

Appeal  of  Commonwealth  Electric  Com- 
pany,  IBCA-347    (Mar.   12,  1964) 

71  I.D.  106 

The  presence  in  a  borrow  pit  of  clay 
material  which  is  unsatisfactory  for  use 
as  backfill  does  not  constitute  a  changed 
condition,  where  the  boring  logs  indicated 
that  clay  material  was  present  in  the  area 
of  the  project  and  the  contract  provisions 
contemplated  no  allowance  for  the  type  of 
material  encountered  and  for  use  of  addi- 
tional borrow  pits  where  required.     The 
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appeal  will  be  dismissed  where  contrac- 
tor's claim  is  based  on  alleged  Government 
delay  in  locating  additional  borrow  pits, 
since  this  is  a  claim  for  breach  of  contract 
and  hence  outside  the  Board's  jurisdiction. 
Appeal  of  Allied  Contractors,  Inc., 
IBCA-322  (Aug.  10,  1964) 

Neither  weather  phenomena  nor  altera- 
tions in  the  physical  features  of  the  work 
site  caused  by  weather  phenomena,  after 
initiation  of  the  process  of  contract  forma- 
tion, constitute  changed  conditions  within 
the  meaning  of  Clause  4  of  a  standard-form 
construction  contract.  Where  the  subsur- 
face moisture  conditions  found  when  driv- 
ing test  holes  are  correctly  recorded  in  the 
contract,  neither  the  underground  water 
encountered  during  contract  performance 
nor  the  earth  caving  induced  thereby  con- 
stitute changed  conditions  if  they  are 
caused  by  rainfall  greater  than  that  which 
prevailed  when  the  test  holes  were  driven, 
irrespective  of  whether  the  excess  rainfall 
was  a  normal  seasonal  event  or  was  an 
abnormal  and  unusual  occurrence. 

Delay  by  the  Government  in  performing 
its  own  obligations  under  a  contract  does 
not  constitute  a  changed  condition  within 
the  meaning  of  Clause  4  of  a  standard- 
form  construction  contract. 
Appeal  of  Concrete  Construction  Corpora- 
tion,    IBCA-432-3-64     (Nov.     10,     1964) 

71 1.  D.  420 

X.  CHANGES  AND  EXTRAS 

Where,  in  the  construction  of  a  sewer,  the 
original  plans  were  discovered  by  the  Proj- 
ect Engineer,  who  was  the  active  super- 
visor of  the  work,  to  be  erroneous,  and  he 
was  allowed  to  revise  the  plans  without  any 
corrective  action  on  the  part  of  the  con- 
tracting officer  who  was  remote  from  the 
job,  and  as  Chief  Administrative  Officer  of 
the  Bureau  of  Indian  Affairs  had  other 
numerous  and  important  duties  to  perform, 
and  the  Project  Engineer  thereafter  made 
an  error  in  laying  out  the  sewer,  the  con- 
tractor is  entitled  to  additional  compensa- 
tion for  relaying  part  of  the  sewer  in  order 
to  correct  the  error,  and  a  proper  change 
order  should  be  entered. 
Appeal  of  Art  Pugsley,  d/o/a  Art  Pugsley 
Construction  Co.,  IBCA-5  (Feb.  25,  1955) 

62  I.  D.  54 


A  contract  for  aerial  photography  and 
topographic  mapping  of  a  reservoir  and 
project  lands  provided  for  the  mapping  of 
all  lands  within  a  designated  boundary  up 
to  a  limiting  contour,  and  for  aerial  pho- 
tography only  of  the  lands  within  the 
designated  boundary  north  of  a  certain 
parallel  of  latitude.  The  parties,  never- 
theless, treated  the  designated  boundary 
as  only  approximate,  and  the  contractor 
was  paid  for  mapping  a  considerable  num- 
ber of  areas  outside  the  designated  bound- 
ary but  within  the  limiting  contour.  In 
these  circumstances,  the  contractor  is  en- 
titled to  additional  compensation  for  aerial 
photography  necessary  to  map  an  area  on 
the  northern  edge  of  the  project  where  the 
limiting  contour  ran  considerably  beyond 
the  designated  boundary.  The  fact  that 
the  additional  work  was  not  supported  by 
a  written  change  order  does  not  bar  the 
allowance  of  the  claim  since  the  disputed 
area  was  mapped  with  the  knowledge  and 
consent  of  representatives  of  the  contract- 
ing officer,  payment  was  made  for  the  maps 
which  were  retained  by  the  Government, 
and  the  mapping  could  not  be  required 
without  also  consenting  to  the  photography. 
Appeal  of  Ryall  Engineering  Company, 
IBCA-1  (Mar.  30,  1955)  62  I.D.  118 

Revisions  of  the  drawings  for  the  con- 
struction of  the  earthwork  and  concrete 
foundations  of  an  office  building  which  do 
not  involve  changes  or  extras  do  not  entitle 
the  contractor  to  additional  compensation 
by  way  of  an  equitable  adjustment  within 
the  meaning  of  Article  3  of  the  standard 
form  of  Government  construction  contract. 

Where,  as  a  result  of  revision  in  plans, 
the  Government  reduced  the  amounts  of 
excavation,  compacting  backfill,  and  damp- 
proofing  to  be  performed  by  the  contractor, 
he  is  entitled  by  way  of  additional  com- 
pensation not  only  to  a  percentage  of  his 
fixed  costs  attributable  to  the  eliminated 
work  but  also  to  his  anticipated  profits. 
The  "approximate  quantities"  clause  in- 
cluded in  the  specifications  excuses  the 
Government  from  such  liability  only  when 
the  reductions  in  estimated  quantities  are 
not  due  to  changes  in  plans. 
Appeal  of  M.  Hoard,  IBCA-6  (May  11, 
1955) 
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When  extra  work  has  been  performed  by 
|i  contractor,  pursuant  to  an  order  of  the 
contracting  officer,  a  subsequent  claim 
;herefor  by  the  contractor  is  not  barred 
Decause  no  written  order  for  extras  was 
Entered,  as  required  by  Article  5  of  the 
standard  form  of  Government  construction 
contract,  and  the  contracting  officer  may  be 
directed  to  enter  an  appropriate  change 
order.  The  purpose  of  Article  5  is  to  pro- 
tect the  Government  against  claims  for  ex- 
tra compensation  for  work  voluntarily  un- 
dertaken by  a  contractor,  or  ordered  by 
a  subordinate  of  a  contracting  officer  with- 
out his  approval. 

While  the  issuance  by  the  Government  of 
a  stop  order  which  is  not  justified  by  the 
terms  of  the  contract  between  the  Govern- 
ment and  the  contractor,  and  which  is 
extraneous  to  the  performance  of  the  con- 
tract itself,  is  a  breach  of  contract,  and  a 
claim  arising  therefrom  is  one  for  unliqui- 
dated damages,  a  stop  order  which  con- 
stitutes a  change  in  the  contract  or  in  the 
performance  of  work  required  by  the  speci- 
fications under  the  contract  entitles  a 
contractor  to  additional  compensation  as 
an  equitable  adjustment  pursuant  to  the 
"changes"  clause  of  the  standard  contract. 
Appeal  of  Guthrie  Electrical  Construction, 
IBCA-22  (July  22,  1955)  62  I.D.  280 

Where  a  change  order  for  extra  work  is 
issued,  to  which  the  contractor  has  agreed, 
and  the  contractor  has  been  paid  the  addi- 
tional compensation  provided  in  the  change 
order,  a  claim  for  such  compensation  must 
be  denied. 

Appeal  of  Fischbach  and  Moore,  IBCA-26 
(July  25, 1955) 

In  case  of  a  dispute  as  to  allowance  due 
the  contractor  under  a  change  order,  where 
the  contracting  officer  requests  the  con- 
tractor to  either  accept  the  change  order 
or  take  an  appeal  from  his  decision,  which 
he  has  declared  to  be  final,  such  conduct 
does  not  amount  to  duress.  The  contractor 
had  been  merely  asked  to  choose  between 
two  perfectly  legal  alternatives. 

Where  a  contractor  voluntarily  accepts 
and  signs  a  change  order  or  similar  form 
of  contract  modification,  which  expressly 
states  that  it  is  an  adjustment  of  both  of 
his  claims  arising  from  alleged  changes,  he 
cannot,  in  the  absence  of  fraud  or  duress, 


successfully  assert  a  claim  for  additional 
costs  alleged  to  have  resulted  from  the 
changes  ordered. 

Where  the  acceptance  of  a  change  order 
by  the  contractor  represents  a  unilateral 
mistake  on  his  part,  administrative  relief 
may  not  be  had,  since  it  is  well  settled  that 
the  reformation  of  contracts  is  a  judicial 
rather  than  an  administrative  function. 
Appeal  of  Sam  Bergesen,  IBCA-11 
(Aug.  1,1955)  62  I.D.  295 

The  claim  of  a  contractor  for  an  exten- 
sion of  time  as  a  basis  for  the  remission 
of  liquidated  damages  must  be  denied 
when  it  is  in  excess  of  the  period  of  delay 
attributable  to  changes  in  the  work,  and  is 
based  on  the  delay  of  the  contracting 
officer  in  acting  on  the  contractor's  request 
for  an  equitable  adjustment  by  reason  of 
such  changes.  In  a  case  of  a  dispute  over 
changes,  the  contractor  is  required  by 
Articles  3  and  15  of  the  standard  form  of 
Government  construction  contract  to  prose- 
cute the  work  with  diligence,  pending  ad- 
justment of  the  dispute. 
Appeal  of  S.  M.  Johnson,  d/b/a  Johnson 
Construction  and  Maintenance  Company, 
IBCA-13  (Aug.  18,  1955) 

The  specifications  under  a  contract  for 
the  construction  of  a  timber  dam  at  a  lump- 
sum price  required  the  contractor  to  make 
his  own  investigation  of  the  site;  warned 
the  contractor  that  subsurface  information 
shown  on  the  plans  was  not  guaranteed ; 
and  stipulated  that  hitches  be  cut  to  solid 
bedrock.  Nevertheless,  the  contractor  is 
entitled  to  recover  on  his  claim  for  addi- 
tional compensation  for  labor  and  ma- 
terials in  constructing  the  dam,  when  the 
excavation  required  to  reach  bedrock  was 
greater  than  indicated  in  a  table  of  test  pit 
results  included  in  the  plans,  and  the  dam 
itself,  which  was  designed  on  the  basis  of 
this  information,  had  to  be  considerably 
redesigned.  As  the  contract  also  included 
the  "changes"  and  the  "changed  condi- 
tions" articles  of  the  standard  form  of 
Government  construction  contract,  the 
specifications  must  be  read  in  the  light  of 
these  provisions,  so  that  the  contract  will 
be  construed  as  a  whole,  and  effect  given 
to  all  of  its  provisions.  As  a  general 
proposition,  however,  it  must  not  be  as- 
sumed that  test  pit  results  which  are  not 
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guaranteed    constitute    in    themselves    a 

definite  representation  of  fact  on  which  a 

contractor  may  always  rely  as  if  they  were 

warranties. 

Appeal  of  Carson  Construction  Company, 

IBCA-12  (Aug.  19,  1955)  62  I.D.  311 

Delay  in  the  completion  of  pumps  due 
to  additional  model  tests  voluntarily  un- 
dertaken by  contractor  in  order  to  discover 
cause  of  vibration  in  the  pumps  is  not  an 
excusable  cause  of  delay  entitling  the  con- 
tractor to  the  benefits  of  an  escalation 
clause,  even  though  technical  problems  of 
unusual  difficulty  may  have  been  involved 
in  the  manufacture  of  the  pumps,  nor  can 
adjustments  made  in  the  pumps  be  held  to 
constitute  changes  which  would  entitle  the 
contractor  to  extensions  of  time  by  way 
of  an  equitable  adjustment  under  Article  2 
of  the  contract  when  the  contractor  volun- 
tarily accepted  the  responsibility  for  mak- 
ing the  changes. 

Appeal  of  the  Pelton  Water  Wheel  Com- 
pany and  Byron  Jackson  Company, 
IBCA-16  ( Oct.  12, 1955 )  62  I.D.  385 

Where,  the  Government  verbally  directs 
the  contractor  to  erect  a  building  at  an  ele- 
vation one  foot  lower  than  that  shown  on 
the  original  drawings,  making  no  mention 
of  a  change  in  the  contract  price,  and  more 
than  two  years  later  issues  a  change  order 
not  supported  by  adequate  proof  charging 
the  contractor  with  $4,030  for  saved  back- 
fill as  the  result  of  such  lowering  of  the 
building,  the  Government  cannot  recover 
by  way  of  counterclaim,  the  burden  of 
proving  a  counterclaim  being  on  the  Gov- 
ernment. 

Appeal  of  Johnson  Construction  and  Main- 
tenance Company,  IBCA-15  (Oct.  28, 1955) 

The  making  of  an  equitable  adjustment 
to  provide  additional  compensation  for 
extra  work  resulting  from  the  issuance  of 
a  stop  order  does  not  necessarily  entitle 
the  contractor  to  payment  upon  the  basis 
of  unit  prices  in  the  contract,  although  in 
some  situations  the  unit  prices  in  a  con- 
tract may  constitute  a  fair  measure  of  the 
equitable  adjustment  to  be  made  for  the 
extra  work  ordered.  The  making  of  an 
equitable  adjustment  requires  merely  the 
ascertainment  of  the  cost  of  the  extra  work 
and  the  addition  to  the  cost  of  a  reasonable 
and  customary  allowance  for  profit.     Unit 


prices  could  not  be  applied  in  the  present: 
case,  moreover,  to  determine  the  amount 
of  the  equitable  adjustment,  since  the  ex-; 
tra  work  was  either  part  of  a  unit  of  the 
contract  for  which  payment  of  a  lump  sumi 
was  provided,  or  part  of  work  to  be  done 
at  a  unit  price  that  included  other  work, 
as  well  as  the  supply  of  various  materials. 
Appeal  of  Guthrie  Electrical  Construction, 
IBCA-22  (Supp.)  (Mar.  30, 1956) 

Claims  for  additional  compensation  aris- 
ing out  of  the  construction  of  the  Fort 
Clark  Unit  of  the  Missouri  River  Basin 
Project  must  be  rejected,  when  the  claims 
are  either  based  on  alleged  extra  work 
which  was  required  by  the  specifications, 
or  the  claims  are  for  unliquidated  dam- 
ages not  cognizable  by  the  Board,  or  the 
contractor  failed  to  protest  against  the 
alleged  extra  work  as  required  by  the 
specifications. 

Appeal  of  Korshoj  Construction  Co.,  Inc., 
IBCA-9  (May  2,  1956)  63  I.D.  129 

Although  the  contracting  officer  in  this 
case,  after  the  completion  of  the  contract, 
granted  an  extension  of  time  to  the  con- 
tractor exactly  equal  to  the  completion  date 
of  the  contract,  in  order  to  compensate 
for  the  delays  of  the  Government,  such  an 
extension  of  time  seems  more  in  the  nature 
of  a  waiver  of  liquidated  damages  than  a 
determination  of  the  actual  right  of  the 
contractor  to  an  extension  of  time.  While 
the  mere  delay  of  the  contracting  officer 
in  granting  an  extension  of  time,  or  his 
mere  failure  to  act  on  the  contractor's 
request  for  such  an  extension,  may  not 
obligate  the  Government  to  make  good  the 
losses  which  may  have  been  suffered  by 
the  contractor  as  a  result,  the  case  may  be 
otherwise  when  the  contracting  officer  has 
put  pressure  on  the  contractor  to  ac- 
celerate his  operations.  Such  pressure 
may  amount  to  a  change  in  the  require- 
ments of  the  contract. 

Nevertheless,  the  Board  must  reject  the 
contractor's  claim  that  it  is  entitled  to  addi- 
tional compensation  for  cutting  the  mer- 
chantable timber  on  the  special  tracts  them- 
selves. The  contractor  performed  this  work 
without  making  any  effort  to  obtain  an 
extra  work  order  in  writing  as  required  by 
the  contract  and  specifications.  The  per- 
formance of  the  work  without  obtaining  an 
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*    stra  work  order  made  it  voluntary,  and 
has  long-been  settled  that  a  contractor 
not  entitled  to  additional  compensation 
t    jr  voluntary  work.     The  fact  that  partial 
\    ayments  were  made  during  the  progress  of 
h\  sie  work  is  also  without  significance,  since 
5    nch  payments  were  only  provisional;  nor 
id   the   performance   of   the   work   with 
nowledge  of  the  Government  inspectors 
)  nprove  the  contractor's  position.     A  con- 
.:,    ractor  may  have  reasons  of  his  own  for 
■'*    ndertaking    work    not    required    by    the 
.,'    pecifications,    and   the   inspectors   would 
I  !ot  interfere  with  him  unless  the  work  af- 
fected the   interests   of   the  Government. 
.'    f  the  presence  of  inspectors  could  validate 
J  Vork  undertaken  without  a  written  extra 
iVork  order,  the  requirement  that  such  an 
j  rder  be  obtained  would  be  rendered  nuga- 
tory, since  Government  inspectors  are  al- 
■vays  present   at   the   sites   of  the  work, 
'urthermore,  the  contractor  has  failed  to 
i  how  convincingly  that  the  so-called  mer- 
";  hantable    timber    cut    from    the    special 
U*  racts  was  in   fact  merchantable.     Since 
id  he  definition   of   merchantability   in   the 
onj  pecifications  was  rather  vague,  the  par- 
ate  ies  solved  this  problem  practically  by  ar- 
atej  anging   to   have   the   merchantable   trees 
an  larked  with  yellow  paint.     The  evidence 
Mel.oes  not  warrant  the  conclusion,  however, 
:a  hat  the  trees  were  so  marked. 
the  I  .ppeal      of      Paul      C.      Helmick      Co., 
lile  BCA-39  (July  31,  1956)  63  I.D.  209 

A  contractor  who  prior  to  the  acceptance 

b|f  its  bid  agreed  to  be  bound  by  an  ex- 

rs|iected  redetermination  of  minimum  wage 

ates  by  the  Department  of  Labor  is  not 

Intitled    to    additional    compensation    by 

'  I  eason  of  paying  such  wage  rates,  which 

lyere  generally  higher  than  the  previous 

I  >nes,  when  under  the  regulations  of  the 

'  i  )epartment  of  Labor  governing  wage  de- 

n„.  [  erminations,  such  determinations  did  not 

I  »ecome  obsolete  until  more  than  90  days 

lad  elapsed  since  the  award  of  the  con- 

ract  to  which  the  rates  applied,  and  the 

ontract  was  awarded  within  this  period. 

Jnder  the  circumstances   of  the  present 

:ase,  the  contract  was  awarded  when  the 

:ontracting  officer  finally  notified  the  con- 

ractor  that  he  had  been  awarded  the  con- 

ract  rather  than  when  the  contract  and 

>ond  forms  were  forwarded  to  the  contrac- 


tor for  preliminary  examination  and  exe- 
cution. 

A  contractor  is  not  entitled  to  additional 
compensation  by  reason  of  an  overrun  in 
compacted  embankment  work  over  the  es- 
timated amount  of  such  work  indicated  in 
the  schedule,  notwithstanding  that  this 
estimate  was  erroneous,  when  the  specifi- 
cations included  an  approximate  quan- 
tities provision ;  when  the  amount  of 
compaction  work  actually  required  of  the 
contractor  conformed  to  the  dimensions 
and  standards  prescribed  by  the  drawings 
and  specifications;  and  when  the  contrac- 
tor could  have  roughly  computed  this 
amount  from  the  drawings  before  submit- 
ting its  bid.  A  memorandum  issued  by  one 
of  the  Government  engineers  to  the  contrac- 
tor at  its  request  in  which  the  compacted 
and  uncompacted  embankment  work  re- 
maining to  be  done  was  computed  in  tabular 
form  in  general  conformity  with  the  re- 
quirements of  the  specifications  and  draw- 
ings did  not  constitute  a  change  within  the 
meaning  of  the  "changes"  article  of  the 
contract,  and  hence  did  not  entitle  the 
contractor  to  additional  compensation. 

A  contractor  is  not  entitled  to  additional 
compensation  for  the  construction  of  a 
berm  when  the  record  is  so  obscure  that 
the  contractor  cannot  be  said  to  have  es- 
tablished either  that  the  work  performed 
did  not  come  under  provisions  of  the  speci- 
fications which  would  require  the  perform- 
ance of  the  work  at  the  bid  prices,  or  that 
it  actually  sustained  the  additional  costs 
claimed. 

Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBCA-40  (Aug.  17,  1956)  63  I.D.  289 

A  contractor  is  not  entitled  to  additional 
compensation  for  cleaning  windblown  mate- 
rial from  constructed  laterals  when  under 
the  terms  of  the  contract  the  contractor 
was  required  to  deliver  all  work  "com- 
plete and  undamaged,"  and  the  contractor 
has  not  shown  that  the  Government  ex- 
ceeded its  normal  rights  as  a  landowner, 
or  was  otherwise  at  fault,  in  clearing  ad- 
joining farm  units  from  which  some  of 
the  windblown  material  may  have  derived. 
Moreover,  even  if  the  fault  of  the  Govern- 
ment were  to  be  presupposed,  the  restora- 
tive work  would  constitute  neither  a 
"change"  nor  an  "extra,"  and  could  not, 
therefore,  form  a  basis  for  the  allowance 
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of  additional  compensation  under  the  con- 
tract. 

Appeal      of      McWaters      and      Bartlett, 
IBCA-56  (Oct.  31,  1956) 

A  contractor  who  is  directed  to  perform 
extra  work  after  the  completion  date  of 
the  contract  has  passed  is  entitled  to  an 
extension  of  time  equal  to  the  number  of 
days  from  the  date  the  work  was  directed 
until  the  date  when  it  is  completed,  pro- 
vided the  contractor  has  not  delayed  the 
extra  work  unnecessarily.  The  time  con- 
sumed by  the  Government  in  determining 
the  substance  of  the  extra  work  to  be  di- 
rected is  likewise  excusable  if  the  work  is 
needed  in  order  to  correct  a  condition  that 
was  brought  about  by  an  error  of  the 
Government  and  that  obstructs  the  orderly 
performance  of  the  original  contract  work. 
Appeal  of  Urban  Plumbing  and  Heating 
Company,  IBCA^3   (Nov.  21,  1956) 

63  I.D.  381 

Extra  work,  made  necessary  by  a  change 
ordered  by  the  contracting  officer  in  the 
prescribed  sequences  or  modes  of  opera- 
tion, conceivably  might  be  the  basis  of  a 
valid  claim  for  additional  compensation 
which  could  administratively  be  allowed, 
notwithstanding  the  fact  that  the  work  was 
ordered  for  the  purpose  of  avoiding  or  miti- 
gating delays  caused  by  failure  of  the 
Government  to  furnish  equipment  on  time. 
The  requisites  for  an  administrative  allow- 
ance of  additional  compensation,  however, 
do  not  exist  in  a  case  where  the  sequences 
or  modes  of  operation  were  not  prescribed 
by  the  contract  or  an  approved  construc- 
tion program ;  where  the  work  performed 
for  the  purpose  of  avoiding  or  mitigating 
the  Government-caused  delays  was  work 
of  a  type  provided  for  in  the  specifica- 
tions ;  and  where,  in  any  event,  there  is  no 
showing  that  the  work  was  performed  as 
an  extra. 

Appeal  of  A.  8.  Horner  Construction  Co., 
IBCA-75  (Dec.  20,  1956)  63  I.D.  401 

Where  the  specifications  contain  an 
approximate  quantities  provision,  a  con- 
tractor is  not  entitled  to  additional  com- 
pensation by  reason  of  underruns  in  esti- 
mated quantities  of  crushed-rock  blanket 


and  riprap  merely  because  the  Government 
changed  the  design  prior  to  the  advertise- 
ment for  bids  but  neglected  to  correct  the 
estimates,  if  in  fact  the  schedule  quantities 
could  have  been  verified  by  the  contractor 
from  the  information  supplied  by  the 
drawings  and  specifications.  The  mere 
fact  that  there  was  some  degree  of  un- 
certainty in  estimating  the  quantities  from 
the  drawings  and  specifications  is  imma- 
terial if  the  degree  of  uncertainty  was  not' 
appreciable. 

Appeal  of  Texas  Construction  Company 
and  Hyde  Construction  Company, 
IBCA-73  (Apr.  23,  1957)  64  I.D.  97 

Under  a  contract  for  the  construction  of 
Section  "G"  of  the  Richardson  Highway 
in  Alaska,  the  contractor  is  not  entitled 
to  additional  compensation  under  the 
"changes"  and  "changed  conditions"  arti- 
cles of  the  contract,  notwithstanding  the 
fact  that  the  locations  and  yields  of  the 
borrow  pits  indicated  on  the  plans  did  not 
reflect  the  yields  of  the  borrow  pits  used 
in  construction.  Not  only  did  the  Gov- 
ernment not  guarantee  the  data  indicated 
in  the  plans  and  reserve  the  right  to 
establish  substitute  borrow  pits  when  pits 
indicated  on  the  drawings  failed  but  the 
Government  also  under  the  terms  of  the 
special  provisions  of  the  contract  modify- 
ing the  "changes"  and  "changed  condi- 
tions" articles  reserved  the  right  to  make 
changes  in  the  plans  to  meet  unanticipated 
field  conditions,  and  limited  the  right  of  the 
contractor  to  additional  compensation  to 
instances  in  which  there  were  overruns 
or  underruns  in  excess  of  25  percent  of 
estimated  quantities.  The  contractor  was, 
therefore,  entitled  to  additional  compensa- 
tion only  to  the  extent  that  borrow  and 
overhaul  exceeded  the  stated  limitation. 

The  total  deletion  by  the  Government  of 
an  item  providing  for  a  select  borrow  sur- 
face course  in  a  contract  for  the  construc- 
tion of  Section  "G"  of  the  Richardson 
Highway  in  Alaska  entitles  the  contractor 
to  an  equitable  adjustment  under  the 
"changes"  article  of  the  contract  when  the 
item  was  deleted  because  of  insufficiency 
of  funds  rather  than  to  meet  unanticipated 
field  conditions,  provided  that  the  con- 
tractor has  demonstrated  a  relation  of 
cause  and  effect  between  the  deletion  of 
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ie  item  and  the  consequences  attributed 
lereto.  The  contractor  is  entitled  to  an 
suitable  adjustment  for  preparatory  work 
a  a  specialized  plant  designed  to  produce 
ie  select  borrow  material  economically 
ut  not  for  another  plant  which  was  either 
ot  acquired  for  the  sole  purpose  of  per- 
iDrming  the  deleted  item  or  which  was 
bandoned  as  the  instrument  for  the  per- 
a  jDrmance  of  the  item  long  before  its  dele- 
ion.  On  the  other  hand,  the  contractor  is 
ot  entitled  to  any  equitable  adjustment  by 
eason  of  difficulties  encountered  in  finish- 
ag  the  subgrade  when  such  difficulties 
i^ere  due  to  its  own  haste  and  inadequacies 
a  finishing  the  subgrade  prior  to  the  dele- 
ion  of  the  surfacing  course,  or  by  reason 
f  the  prolongation  of  the  work  into 
nother  operating  season  when  this  was 
ue  to  the  same  cause,  and  to  the  failure 
f  the  contractor  to  give  timely  notice  of 
ompletion  prior  to  the  onset  of  winter 
weather.  A  highway  contractor  may  not 
aaintain  high-salaried  employees  and 
quipment  during  the  winter  to  complete 
pork  that  had  been  virtually  completed  at 
he  close  of  the  prior  working  season  for 
ear  that  the  Government  might  require 
xcessive  repairs  of  winter  maintenance 
rhen  such  fear  proved  groundless.  In  any 
vent,  a  claim  that  the  failure  of  the  Gov- 
rnment  to  perform  its  obligations  under  a 
ontract  resulted  in  the  prolongation  of  the 
vork  into  another  season  is  a  claim  for 
mliquidated  damages  that  may  not  be 
idministratively  settled  or  allowed. 
ippeals  of  Morrison-Knudsen  Company, 
no.,  IBCA-36  and  IBCA-50  (May  27, 
,957)  64  I.D.  185 

A  contractor  who,  in  excavating  a  trench 
or  a  sewer  in  Charlotte  Amalie,  St. 
Thomas,  Virgin  Islands,  in  an  area  along 
he  shoreline  where  a  seawall  and  other 
vaterfront  improvements  had  been  in- 
stalled, encountered  an  unusually  large 
mmber  of  submerged  pier  piles  that  were 
extremely  difficult  to  remove,  in  addition 
i;o  piles  at  a  site  indicated  on  a  sheet  of  the 
Ira  wings  as  the  "Site  of  Old  Pier  Piles,"  is 
mtitled  to  additional  compensation  either 
inder  the  "changed  conditions"  or 
'changes"  clause  of  the  contract  for  the 
vork  involved  in  removing  such  piles.  A 
general  site  investigation  clause  included 


in  the  specifications  was  too  vague  to  con- 
stitute a  sufficient  warning  of  the  existence 
of  submerged  piling  at  sites  not  indicated 
on  the  drawings,  and  the  contractor  may 
be  said  to  have  encountered  a  "changed 
condition"  either  because  the  existence  of 
the  submerged  piling  was  a  subsurface 
physical  condition  that  differed  materially 
from  the  representation  made  in  the  draw- 
ing, or  because  the  number  and  character 
of  the  piles  constituted  an  unknown  physi- 
cal condition  of  an  unusual  nature  differ- 
ing materially  from  those  ordinarily  en- 
countered and  generally  recognized  as  in- 
hering in  work  of  the  character  provided 
for  in  the  contract.  To  the  extent  that  the 
submerged  piling  actually  removed  was  in 
excess  of  that  indicated  on  the  plans,  there 
was  also  a  "change"  in  the  scope  of  the 
work. 

A  contractor  who,  in  excavating  the 
trench  for  a  sewer  in  Charlotte  Amalie,  St. 
Thomas,  Virgin  Islands,  in  an  area  of 
hydraulic  fill  installed  in  connection  with 
the  construction  of  a  seawall,  encountered 
in  a  large  part  of  the  area  extremely  un- 
stable soil  conditions  that  materially  in- 
creased the  costs  of  the  excavation  and 
made  necessary  a  departure  to  a  large  ex- 
tent from  the  methods  of  laying  the  sewer 
pipe  prescribed  in  the  specifications,  is  en- 
titled to  additional  compensation  under  the 
"changed  conditions"  clause  of  the  con- 
tract. The  statement  in  the  Invitation  for 
Bids  that  the  trench  for  the  sewer  was  to 
be  in  "dredged  fill"  denoted,  especially  in 
connection  with  the  surface  appearance  of 
the  area,  a  classified  fill  rather  than  a  spoil 
bank  area.  If  the  fill  was  a  classified  fill, 
the  contractor  had  no  reason  to  expect  the 
difficulties  it  actually  encountered.  While 
the  specifications  did  suggest  the  possi- 
bility of  minor  difficulties,  they  did  not 
suggest  the  highly  abnormal  conditions 
actually  encountered  by  the  contractor. 
Since  the  sewer  line  could  not  be  success- 
fully laid  by  following  entirely  the  methods 
prescribed  in  the  specifications,  and  the 
Government  acquiesced  in  the  methods  ac- 
tually employed,  the  contractor  is  also  en- 
titled to  additional  compensation  under  the 
"changes"  clause  of  the  contract. 
Appeal  of  Caribbean  Construction  Corpora- 
tion, IBC A-90  ( June  28, 1957 )      64  I.D.  254 
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Under  a  contract  for  the  alteration  of  a 
diversion  dam  and  the  enlargement  of  a 
canal,  the  claim  of  a  contractor  for  com- 
pensation to  cover  the  cost  of  providing 
added  protection  for  the  clam  as  a  result 
of  the  closing  by  the  Government  of  the 
headworks  of  the  canal  in  order  to  control 
an  earth  slide  which  occurred  at  a  time 
when  the  contractor,  with  the  permission 
of  the  Government,  was  using  the  canal 
for  diversion  purposes,  cannot  be  allowed 
under  either  the  "changes"  or  "changed 
conditions"  clause  of  the  contract.  By 
permitting  the  contractor  to  proceed  with 
such  water  control  plan  the  Government 
did  not  warrant  that  the  canal  would  re- 
main open  even  if  repairs  were  required 
because  of  an  accidental  earth  slide  into 
the  canal.  A  provision  of  the  specifica- 
tions that  the  contractor  was  to  pass  800 
cfs  of  water  through  the  canal,  after  the 
end  of  the  time  allowed  for  its  enlarge- 
ment, did  not  create  a  duty  on  the  part  of 
the  Government  to  allow  the  contractor, 
under  all  circumstances,  to  pass  that 
amount  of  water  through  the  canal. 
Appeal  of  Paul  Jarvis,  Inc.,  IBCA-115 
(July  19,  1957)  64  I.D.  285 

A  contractor  who  was  performing  a  con- 
tract to  rehabilitate  an  existing  irrigation 
system  was  obligated  under  the  terms  of 
the  contract,  which  indicated  that  the 
work  was  to  be  delivered  complete  and  un- 
damaged, to  repair  the  damage  to  such 
work  caused  by  flood  waters  resulting 
from  an  unusually  heavy  rainstorm,  even 
though  it  may  not  have  been  at  fault  in 
constructing  the  protective  works  required 
by  the  specifications.  The  costs  of  the 
repair  work  cannot  be  allowed  under  the 
"changed  conditions"  article  of  the 
contract. 

Appeal     of     Barnard-Curtiss     Company, 
IBCA-82  (Aug.  9,  1957)  64  I.D.  312 

Where  the  specifications  were  silent  as 
to  required  thickness  of  steel  tubing,  and 
an  oral  instruction  by  a  contracting  officer 
was  given  9  months  after  award  of  the 
contract  specifying  a  thickness  different 
from  that  which  was  adequate  for  the 
purpose,  the  action  of  the  contracting 
officer  constituted  a  change  under  Article  3 


of  the  contract  for  which  an  equitable  ad 
justment  should  have  been  made. 
Appeal    of    Minnis    d    Shilling,    CA-22* 
(Supp.)   (Aug.  30,  1957) 

A  claim  for  additional  compensation  oi 
the  ground  that  the  orderly  sequence  of  th< 
contract  work  was  disrupted,  and  the  per 
formance  of  the  work  ultimately  brough 
to  a  complete  stop,  by  reason  of  Govern 
ment  delay  in  furnishing  material  as  re 
quired  by  the  contract  is  not  allo\vabl< 
under  the  present  standard  form  "changec 
conditions"  and  "changes"  clauses,  oi 
under  a  "suspension  of  work"  clause  whicl 
reserves  to  the  Government,  in  genera 
terms,  the  right  to  suspend  the  work  anc 
states  that  "this  right  to  suspend  the  worl 
shall  not  be  construed  as  denying  the  con 
tractor  actual,  reasonable,  and  necessarj 
expenses  due  to  delays,  caused  by  sucl 
suspension."  A  claim  of  this  character  ist 
for  damages  for  breach  of  contract,  and  is 
not  within  the  authority  of  administrative 
officers  of  the  Government  to  determine 
pursuant  to  the  provisions  of  the  standard 
form  contracts,  or  such  a  "suspension  oi 
work"  clause. 

Appeal  of  Weardco  Construction  Corpora- 
tion, IBGA-48  ( Sept.  30, 1957)     64  I.D.  376 

A  claim  of  a  clearing  contractor  for  addi 
tional  compensation  because  of  a  shortag 
of  marketable  materials,  which  it  had 
right  to  dispose  of  under  the  terms  of  the 
contract,  may  be  allowed  under  the 
"changes"  article  of  the  standard  form  oi 
Government  construction  contract  when 
the  shortage  was  due  to  conduct  of  the. 
Government  that  reduced  the  quantum  of 
the  clearing  work  to  be  done  by  the  con- 
tractor. The  contractor,  however,  would 
not  be  entitled  to  additional  compensation 
if  such  missing  materials  were  not  within 
the  scope  of  the  clearing  work  to  be  done 
under  the  contract,  or  were  removed 
without  the  sanction  of  the  Government 
after  the  passing  of  title  to  the  contractor. 
Appeal  of  Ideker  Construction  Company, 
IBCA-124  (Oct.  3,  1957)  64  I.D.  388l 

The  equitable  adjustment  to  which  a 
contractor  is  entitled  upon  termination  of 
a  Government  construction  contract  in- 
cludes not  only  an  allowance  for  profit  but 
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ilso  for  general  overhead  on  the  uncom- 
pleted portion  of  the  work. 
Appeal  of  D.  R.  Haddox,  IBCA-84  (Supp.) 
(Oct.  18, 1957) 

When  the  contractor  has  not  met  the 
burden  imposed  on  it  of  establishing  by 
substantial  evidence  the  validity  and 
amounts  of  its  claims  based  on  the 
"changed  conditions"  or  "extras"  provi- 
sions of  the  contract,  an  appeal  from  ad- 
verse decisions  of  the  contracting  officer 

1must  be  denied.  Specifically,  the  contrac- 
tor has  the  burden  of  proving  that  the 
contracting  officer  was  wrong  in  conclud- 
ing that  a  proper  site  investigation  would 

•  have  enabled   a   reasonably   prudent  and 

i  experienced  contractor  to  have  anticipated 
the  conditions  encountered.  Ordinarily, 
statements  in  claim  letters  are  not  suffi- 
cient proof  of  essential  facts  which  are 
disputed. 
Appeal    of   AAA    Construction    Company, 

'  IBCA-55  (Nov.  26,  1957)  64  I.D.  440 

A  claim  made  by  a  tunneling  contractor 
for  remission  of  an  overbreak  charge  be- 
cause a  certain  yardage  of  the  over  exca- 
vation was  utilized  in  enlarging  areas  of 
the  tunnels  that  intersected  with  a  tunnel 
constructed  under  another  contract  must 
be  rejected,  since  whatever  change  was 
involved  was  made  under  another  contract, 
and  did  not  in  any  way  affect  the  quantity 
or  characteristics  of  the  work  called  for 
under  the  contract  under  which  the  claim 
and  contractor  operated,  and  the  overbreak 
charge  was  made  strictly  in  accordance 
with  the  terms  of  that  contract. 
Appeal  of  J.  A.  Terteling  &  Sons,  Inc., 
IBOA-27  (Dec.  31,  1957)  64  I.D.  466 

In  putting  in  compacted  backfill,  in  order 
to  restore  and  complete  a  wasteway  struc- 
ture damaged  by  a  storm,  the  contractor 
was  performing  "extra  work"  rather  than 
"compacting  backfill  about  structures"  and 
hence  was  to  be  paid  in  accordance  with 
the  provisions  of  the  specifications  gov- 
erning extra  work,  which  were  that  the 
contractor  be  paid  "the  actual  necessary 
cost"  of  such  work,  plus  an  allowance  of 
10  percent  "for  superintendence,  general 
expense,  and  profit."  In  the  absence  of 
proof  to  the  contrary,  the  Board  must  as- 
sume that  the  contracting  officer  took  into 
consideration,  in  determining  the  unit  price 


of  the  compacted  backfill,  the  factor  of  a 
certain  amount  of  hand  tamping,  in  addi- 
tion to  repeated  passage  of  the  equipment 
in  compacting  the  backfill. 
Appeal  of  Barnard-Curt is s  Company, 
IBCA-82  (Supp.)    (Jan.  23,  1958) 

65  I.D.  49 

A  claim  for  additional  compensation  be- 
cause of  alleged  tackiness,  incorrect  num- 
bering, and  poor  legibility  of  aperture  cards 
furnished  by  the  Government  to  a  supply 
contractor  under  a  contract  providing  for 
the  establishment  of  an  index  of  the  public 
land  records  of  the  United  States  that  con- 
tains "changes"  and  "extras"  articles,  but 
no  "changed  conditions"  article,  constitutes 
a  claim  for  unliquidated  damages  for 
breach  of  contract  or  misrepresentation, 
rather  than  a  claim  based  upon  a  change 
in  or  an  addition  to  the  contract,  and, 
therefore,  is  beyond  the  jurisdiction  of  the 
Board  of  Contract  Appeals  to  decide. 
Appeal  of  York  Tabulating  Service,  Inc., 
IBCA-126  (Mar.  7,  1958)  65  I.D.120 

After  the  occurrence  of  a  storm,  which 
damaged  an  excavation  for  anchors  and 
footing  for  spillway  30-ton  cableway,  the 
contracting  officer  allowed  the  contractor 
an  option  in  performing  the  necessary  re- 
pair work  between  placing  concrete  to  the 
limits  of  the  excavation  or  forming  to  the 
neat  line  of  the  structure,  in  addition  to 
requiring  him  to  clean  out  the  excavation. 
The  contractor  conceded  his  obligation  to 
remove  the  materials  that  had  sloughed 
into  the  excavation  but  contended  that  it 
could  not  be  required  to  reexcavate  beyond 
the  neat  lines  or  to  place  concrete  fill  in 
this  area.  Although  the  specifications  re- 
quired excavation  to  be  made  only  to  the 
neat  lines  of  the  structures,  and  it  was 
contemplated  that  forming  would  be  neces- 
sary only  above  ground  levels,  the  repair 
of  storm  damage  is  not  generally  regarded 
as  extra  work,  even  though  it  is  not  con- 
templated by  the  specifications,  and  hence 
the  contractor  was  not  entitled  to  addi- 
tional compensation  unless  it  could  show 
that  the  contracting  officer,  in  allowing  it 
a  choice  only  between  two  alternatives 
prevented  it  from  adopting  still  another 
method  which  was  reasonably  adapted  to 
the  requirements  of  the  situation  and 
which  would  have  been  less  expensive  than 


148 


CONTRACTS,    X 


either  of  the  two  methods  which  were  al- 
lowed. It  is  immaterial  that  the  cost  of 
repairing  the  storm  damage  was  dispro- 
portionate, or  that  the  work  to  be  per- 
formed under  the  contract  was  limited  to 
foundation  work. 

Appeal  of  Younger  Bros.,  Inc.,  IBCA-148 
(May  28,  1958)  65  I.D.  238 

The  claim  of  a  contractor  engaged  in  the 
construction  of  substations  for  the  Bonne- 
ville Power  Administration  that  he  was 
obliged  to  incur  expenses  for  overtime  by 
reason  of  an  order  of  the  contracting  officer 
to  accelerate  the  work  must  be  rejected 
when  it  appears  that  the  contractor  was 
greatly  behind  in  his  work  at  that  time; 
that  the  contracting  officer  had  the  ex- 
press right  under  the  specifications  to  di- 
rect that  the  contractor's  work  force  be 
increased  when  a  satisfactory  rate  of  prog- 
ress was  not  being  maintained;  and  that 
the  contracting  officer  merely  authorized 
the  overtime  work.  Although,  the  contrac- 
tor had  prior  thereto  requested  an  exten- 
sion of  time,  and  the  contracting  officer 
had  failed  to  act  on  the  request,  the  con- 
tractor cannot  be  said  to  have  been  preju- 
diced when  the  request  was  not  made  at 
the  time  the  delays  occurred;  the  con- 
tractor did  not  demur  against  the  con- 
tracting officer's  inaction,  and  the  contract- 
ing officer,  after  virtually  granting  the 
contractor's  request  at  the  time  the  work 
was  ordered  to  be  accelerated,  finally 
granted  an  adequate  extension  of  time. 
Appeal  of  W  &  W  Company,  IBCA-54 
(Aug.  4,  1958) 

A  contract  in  which  the  quantity  of 
hauled  excavation  needed  to  construct  the 
core  of  a  dike  across  a  marsh  is  estimated, 
and  which  includes  an  "approximate  quan- 
tities" provision,  together  with  a  provision 
that  settlement  of  the  fill  below  the  natural 
marsh  line  in  varying  amounts  is  expected, 
cannot  be  said  to  contain  any  definite  rep- 
resentation concerning  the  amount  of  sub- 
sidence to  be  expected,  and  hence  neither 
a  "change"  nor  a  "changed  condition"  can 
be  said  to  have  been  established  merely  by 
showing  that  the  estimated  quantities  of 
work  had  been  substantially  increased  by 
the  contracting  officer  by  an  order  denomi- 
nated a  "change  order." 


Despite  the  fact  that  a  dike,  which  was 
constructed  across  a  marsh  by  the  con- 
tractor, was  not  constructed  entirely  in 
accordance  with  the  method  contemplated 
by  the  specifications,  the  contractor  is  not 
entitled  to  an  equitable  adjustment  under 
the  "changes"  clause  of  the  standard  form 
of  Government  construction  contracts, 
when  the  change  in  the  method  of  con- 
struction was  suggested  by  the  contractor 
rather  than  by  the  contracting  officer,  and 
the  contractor  made  the  suggestion  without 
requesting  a  change  order,  such  work  being 
voluntary  work  rather  than  a  change  in 
the  technical  sense.  Moreover,  if  the 
method  of  construction  adopted  actually 
mitigated  the  difficulties  of  the  contractor, 
arising  from  the  continuous  subsidence  of 
the  core  of  the  dike  in  the  marsh,  any 
equitable  adjustment  would  have  to  be 
made  downwards  rather  than  upwards. 
The  contractor  also  could  not  claim  that 
the  sequence  of  operations  contemplated  by 
the  specifications — placing  fill,  grading  fill 
and  placing  topping  material — was  infeas- 
ible  when  it  did  not  itself  follow  such 
sequence,  and  the  officers  of  the  Govern- 
ment did  not  attempt  to  interfere  with  the 
sequence  of  operations  actually  adopted  by 
the  contractor. 

Appeal  of  Reid  Contracting  Company,  Inc., 
IBCA-74  (Dec.  19,  1958)  65  I.D.  500 

A  request  of  a  roadway  contractor  for 
reconsideration  of  a  borrow  claim,  which 
is  based  on  the  contention  that  the  Board 
could  not  give  effect  to  deviations  from  the 
"changes"  and  "changed  conditions" 
clauses  of  the  U.S.  standard  form  of  con- 
struction contract  that  limited  the  applica- 
bility of  these  clauses  because  deviations 
were  prohibited  by  the  regulations  relative 
to  public  contracts,  must  be  denied.  Such 
regulations  are  simply  for  the  protection  of 
the  Government  against  its  own  officers, 
and  hence  may  not  be  enforced  against 
the  Government  by  a  contractor  seeking  to 
avoid  the  obligation  of  its  contract.  More- 
over, although  the  courts  have  declared  the 
standard  "changes"  and  "changed  condi- 
tions" clauses  to  be  paramount  as  against 
caveatory  or  exculpatory  provisions  in  the 
specifications  of  a  general  nature,  this  is 
not  equivalent  to  a  prohibition  upon  delib- 
erate deviations.  The  standard  provisions 
are    paramount    as    against    inconsistent 
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specifications  only  in  cases  in  which  there 
s  no  other  aid  to  interpretation  than  the 
jrovisions  of  the  standard  form  itself. 
ippcals  of  Morrison-Knudsen  Company, 
rnc,  IBCA-3G  and  IBCA-50  (Mar.  23, 
1959)  66  I.D.  71 

!  Bridge  construction  contractors  who  in 
pouring  concrete  for  the  decks  of  two 
^ridges  constructed  by  them  were  required 
to  do  so  in  a  particular  sequence  or  man- 
ner, which  necessitated  the  installation  of 
sonstruction  joints  not  contemplated  by  the 
specifications,  were  directed  to  perform 
extra  works,  and  hence  are  entitled  to  addi- 
tional compensation  and  extensions  of 
time  for  the  performance  of  the  work. 

Bridge  construction  contractors,  who 
were  instructed  to  cut  and  recess  a  few 
metal  stirrups  used  to  hold  the  reinforcing 
steel  in  place  while  the  concrete  for  the 
bridges  was  being  poured,  were  not  di- 
rected to  perform  extra  work,  since  the 
work  was  so  inconsequential  that  it  did 
not  materially  affect  the  whole  operation  of 
getting  the  concrete  true,  even  and  free 
from  projections,  as  required  by  the 
specifications. 

When  it  is  apparent  from  the  whole  rec- 
ord that  in  taking  their  appeal  the  con- 
tractors are  not  only  requesting  extensions 
of  time  but  also  additional  compensation 
for  extra  work,  and  that  the  contracting 
officer  intended  to  deny  such  additional 
compensation,  the  Board  will  direct  the 
contracting  officer  to  determine  the  amount 
of  such  additional  compensation,  notwith- 
standing the  defects  of  the  formal  claims 
of  the  contractors. 

Appeal  of  Cox  and  Haddox,  IBCA-155 
(Mar.  26,  1959)  66  I.D.  97 

Acceptance  by  a  contractor  of  a  change 
order  which  stipulated  that  "the  time  nec- 
essary for  the  completion  of  the  work" 
described  in  the  order  is  a  certain  number 
of  days  and  that  "the  contract  time  is 
extended  accordingly"  does  not  bar  the  al- 
lowance of  a  further  extension  on  account 
of  time  lost  because  of  the  inability  of  the 
contractor  to  perform  portions  of  the  orig- 
inal contract  work  until  the  Government 
had  removed,  through  the  issuance  of  the 
order,  an  excusable  cause  of  delay. 
Appeal  of  James  C.  Christopher,  d/o/a 
Christopher  Construction  Company, 
IBCA-109  (Mar.  31,  1959)  66  I.D.  117 


A  contractor  who,  in  excavating  for  a 
septic  tank  and  seepage  pits,  which  were 
to  be  parts  of  a  sewage  disposal  system  for 
a  school  in  a  town  in  Alaska,  encountered 
a  water  table  that  fluctuated  seasonally, 
as  well  silt  of  a  fluid  consistency,  although 
such  conditions  were  contrary  to  indica- 
tions in  the  plans,  with  the  result  that  the 
Government  engineers  to  avoid  health  haz- 
ards had  to  redesign  the  sew^age  disposal 
system  entirely,  may  be  said  to  have  en- 
countered unanticipated  conditions  which 
were  "changed  conditions"  within  the 
meaning  of  the  applicable  contract  provi- 
sion, notwithstanding  that  the  specifica- 
tions included  also  a  general  caveatory  pro- 
vision with  respect  to  soil  conditions.  The 
acceptance  by  the  contractor  of  the  change 
orders,  which  provided  for  the  redesign  of 
the  sewage  disposal  system,  did  not  bar 
it  from  requesting  an  equitable  adjustment 
of  its  increased  costs  prior  to  the  redesign 
of  the  system. 

Appeal  of  Waxberg  Construction  Company, 
IBCA-144  (Mar.  31,  1959)  66  I.D.  123 

When  a  contract  for  the  construction  of 
a  bridge  and  culverts  in  Rock  Creek  Park 
included  both  unit  and  lump-sum  items, 
an  approximate  quantities  provision  of  the 
specifications,  which  in  terms  was  made 
applicable  only  to  unit  items  did  not  in 
itself  bar  additional  compensation  for 
overruns  in  the  lump-sum  items. 
Appeal  of  General  Excavating  Company, 
IBCA-150  (May  25,  1959) 

When  the  provisions  of  the  specifications 
of  a  contract  require  the  contractor  to  store 
inflow7  into  a  reservoir  to  a  certain  eleva- 
tion and  to  provide  temporary  control 
works  which  should  be  capable  of  releasing 
water  up  to  250  cubic  feet  per  second  in  the 
event  permanent  outlet  works  are  not  com- 
pleted by  a  certain  date,  such  works  must 
be  capable  of  passing  250  cubic  feet  per 
second  during  the  whole  irrigation  sea- 
son and  not  merely  when  the  works  were 
first  constructed  and  water  was  released 
through  them,  since  the  need  for  water  dur- 
ing the  irrigation  season  is  a  continuing 
one.  However,  the  contractor  is  entitled 
to  an  equitable  adjustment  if  its  costs  were 
increased  by  failure  of  the  Government  to 
require  a  larger  opening  in  the  intake  struc- 
ture at  the  time  when  it  was  being  built 
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When  the  Government  in  order  to  pro- 
vide a  maximum  amount  of  water  for  irri- 
gation purposes  required  the  contractor  to 
provide  for  storage  of  water  in  a  reservoir 
above  the  maximum  height  designated  in 
the  contract,  either  by  increasing  the  height 
of  a  temporary  cofferdam  previously  con- 
structed by  the  contractor  or  by  increasing 
the  height  of  the  upstream  edge  of  the 
partially  completed  embankment  of  the  per- 
manent dam,  such  requirement  went  be- 
yond the  provision  of  the  specifications  im- 
posing on  the  contractor  the  obligation  to 
take  certain  protective  and  control  meas- 
ures to  divert  and  care  for  the  stream  dur- 
ing construction  and  therefore  constituted 
a  change,  entitling  the  contractor  to  an 
equitable  adjustment.  However,  Govern- 
ment instructions  to  avert  the  threat  of 
flood  damage  or  to  discharge  other  con- 
tractual obligations,  apart  from  the  change 
in  storage  requirements,  did  not  constitute 
a  change,  entitling  the  contractor  to  an 
equitable  adjustment. 

Appeal  of  Inter-City  Sand  and  Gravel  Co. 
and  John  Kovtynovich,  IBOA-128  (May  29, 
1959)  66  I.D.  179 

A  railroad  construction  contractor  who 
was  to  rehabilitate  mileage  of  The  Alaska 
Railroad  and,  in  so  doing,  was  required  by 
the  terms  of  the  specifications  to  effect  two 
separate  track  lifts  totaling  six  inches  with 
new  crushed  ballast  from  a  pit  located  at 
Spencer,  Alaska,  did  not  satisfy  the  re- 
quirement for  one  of  these  lifts  when  in  the 
course  of  replacing  and  respacing  the  ties  it 
gave  the  track  an  initial  or  out-of-face  lift, 
and  tamped  the  old  ballast  to  achieve  a 
sound  road  bed  for  the  replaced  and  re- 
spaced  ties,  even  though  when  the  track 
was  lowered  back  to  the  road  bed  it  may 
have  been  higher  than  before  the  com- 
mencement of  the  operations.  As  the  out- 
of-face  lift  was  either  work  that  neces- 
sarily had  to  be  performed  to  carry  out 
the  purposes  of  the  contract,  or  was  per- 
formed for  the  convenience  of  the  contrac- 
tor, it  cannot  qualify  as  extra  work  en- 
titling the  contractor  to  additional  com- 
pensation. There  was  also  nothing  in  the 
correspondence  and  negotiations  relating  to 
the  approval  by  the  contracting  officer  of 
the  contractor's  progress  schedule  which 
could  be  said  to  have  effected  a  practical 
interpretation  of  the  requirements  of  the 


specifications  with  respect  to  the  track 
lifting  operations  inconsistent  with  their 
literal  terms. 

Under  a  contract  for  the  rehabilitation 
of  The  Alaska  Railroad  which  provides  for 
an  equitable  adjustment  in  case  of  over- 
runs of  quantities  of  more  than  25  percent, 
the  contractor  is  nevertheless  not  entitled 
to  an  equitable  adjustment  in  the  unit  price 
on  account  of  such  an  overrun  in  the  quan- 
tity of  ballast  loaded,  hauled,  and  placed 
when  the  evidence  fails  to  show,  at  the  very 
least,  that  the  contractor's  actual  costs 
for  loading,  hauling,  and  placing  the  bal- 
last, together  with  a  reasonable  allowance 
for  profit  thereon,  exceeded  the  bid  price. 
This  cannot  be  said  to  have  been  estab- 
lished merely  by  testimony  of  the  contrac- 
tor's chief  officer  that  the  bid  would  have 
been  higher  if  he  had  known  that  the 
railroad  would  not  supply  ballast  loading 
equipment,  where  there  was  nothing  in  the 
specifications  which  required  the  railroad 
to  supply  such  equipment. 
Appeal  of  William  A.  Smith  Contracting 
Company,  Inc.,  IBCA-83  (June  16,  1959) 

66  I.D.  233 

Physical  impediments  to  the  performance 
of  the  contract  work  caused  by  the  Gov- 
ernment, or  by  another  one  of  its  contrac- 
tors, do  not  constitute  "changes"  or 
"changed  conditions"  within  the  meaning 
of  standard  form  construction  contracts 
where  such  impediments  do  not  alter  in 
any  way  the  quantum  or  characteristics  of 
the  work  to  be  done  as  defined  by  the  con- 
tract, are  not  contrary  to  anything  con- 
tained in  its  provisions,  and  were  not  in 
existence  when  the  contract  was  made  or, 
if  then  in  existence,  were  not  conditions 
that  were  unusual  as  well  as  unknown  to 
the  contractor. 

Appeal  of  Flora  Construction  Company, 
IBCA-101  (Sept.  4,  1959)  66  I.D.  315 

A  contractor  who  experienced  large  over- 
runs in  estimated  schedule  quantities  in 
compacting  embankments  under  a  contract 
containing  an  "approximate  quantities" 
provision  is  not  entitled  to  additional  com- 
pensation under  the  "changed  conditions" 
clause  of  the  contract  merely  because  of 
such  overruns,  notwithstanding  that  a 
mathematical  error  was  made  by  the  Gov- 
ernment in  estimating  the  schedule  quanti- 
ties, nor  because  it  had  to  perform  the 
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additional   work    of   compacting   the   em- 
ankments  during  the  dry  summer  months 
when  the  amount  of  moisture  in  the  ground 
was  less  than  in  the  winter  or  the  spring, 
he  contractor  is  also  not  entitled  to  an 
uitable  adjustment  under  the  "changes" 
lause,  although  errors  in  topography,  re- 
sulting from  the  use  by  the  Government 
i  of  an  inaccurate  topographical  map,   in- 
creased the  quantities  of  the  compacted  em- 
bankments, since  the  nature  of  the  work 
to  be  done  was  in  no  wise  altered.    How- 
lever,  to  the  extent  that  the  overrun  in 
quantities  of  compacted  embankment  was 
attributable  to  the  errors  in  topography, 
the  contractor  may  be  entitled  to  an  equi- 
table adjustment  under  the  "changed  con- 
ditions" clause,  in  that  the  true  topography 
could  be  regarded  as  a  "latent"  physical 
condition  at  the  site  differing  materially 
from  the  indicated  topography. 
Appeal  of  Osocrg  Construction  Company, 
IBCA-139   (Oct.  16,  1959)         66  I.D.  354 

A  Government  construction  contractor 
which  had  erected  a  transmission  line 
tower  that  was  damaged  as  a  result  of 
an  earthslide  precipitated  by  the  acts  of  a 
third  person  was  entitled  to  payment  for 
the  erection  of  the  tower  but  was  charge- 
able with  what  would  have  been  the  costs 
of  reconstructing  the  tower,  even  though 
the  contracting  officer  had  decided  to  re- 
place the  tower  with  another  one  of  a  dif- 
ferent type  at  another  location. 
Appeal  of  Parker-Schram  Company, 
IBCA-118  (Jan.  11,  1960) 

When  a  track  book  inspection  made  in 
connection  with  the  preparation  of  public 
lands  records  was  expanded  from  its 
limited  purpose  of  checking  missing  docu- 
ments into  a  more  comprehensive  inspec- 
tion of  the  accuracy  and  completeness  of 
the  contractor's  work,  the  contractor  is 
not  entitled  to  extra  costs  of  supplying 
additional  services  and  equipment  in  con- 
nection with  the  expanded  inspection  when 
the  contracting  officer  found  that  the 
expanded  inspection  included  the  perform- 
ance of  functions  that  were  the  contrac- 
tor's responsibility  and  were  of  greater 
value  to  the  contractor  than  the  amount 
of  its  claim,  and  the  contractor  during  the 
long   period   of   the   expanded   inspection 


never   requested    payment   for    the    addi- 
tional services  and  equipment. 
Appeal  of  Petroleum  Ownership  Map  Com- 
pany, IBCA-169  ( Jan.  19, 1960 )     67  I.D.  33 

Where  a  construction  contract  obligates 
the  contractor  to  build  in  accordance  with 
grades  set  by  the  Government  engineer, 
and  where  the  latter  sets  grades  at  an 
elevation  higher  than  is  shown  on  the 
drawings  in  order  to  make  the  contract 
work  conform  to  existing  work,  for  which 
an  inaccurate  elevation  is  shown  on  the 
drawings,  the  contractor  is  entitled  to  an 
equitable  adjustment  under  the  "changes" 
clause  for  extra  costs  incurred  by  reason  of 
the  higher  grades. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  1960) 

When  specifications  for  the  construction 
of  laterals  and  wasteways  did  not  provide 
for  the  construction  of  the  same  by  the  so- 
called  economic  grade  method  and  the 
Government  has  failed  to  bear  the  burden 
of  proving  by  a  preponderance  of  the  evi- 
dence that  the  contractor  voluntarily 
adopted  this  method  as  its  own,  the  con- 
tractor is  entitled  to  additional  compensa- 
tion to  offset  the  increased  costs  of  any 
reexcavation  or  lateral  shoulder  excava- 
tion which  was  involved  in  the  construction 
of  the  laterals  and  wasteways  by  the  eco- 
nomic grade  method. 

Appeal  of  Henly  Construction  Company, 
IBOA-185  (Feb.  23,  1960)  67  I.D.  44 

A  claim  for  additional  compensation 
based  upon  hindrances  to  the  performance 
of  the  contract  work  caused  by  failure  of 
the  Government  to  discharge  its  own  con- 
tractual obligations,  or  upon  postponement 
by  the  Government  of  the  time  for  per- 
formance of  the  contract  work  as  a  result 
of  such  failure  is  not  cognizable  under  the 
"changes"  clause  of  standard-form  con- 
struction contracts. 

A  claim  for  additional  compensation 
based  upon  instructions  by  the  Government 
to  restore  portions  of  the  contract  work 
damaged  as  a  result  of  its  own  wrongful 
acts  or  omissions,  or  upon  acceleration  by 
the  Government  of  the  time  for  perform- 
ance of  the  contract  work  is  cognizable 
under  the  "changes"  clause  of  standard- 
form  construction  contracts. 
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Appeals  of  Utah  Construction  Company, 
IBCA-133,   IBCA-140    (June  10,   1960) 

67  I.D.  248 

A  contractor  who  is  directed  to  perform 
extra  work  after  the  completion  date  of 
the  contract  has  passed  is  entitled  to  an 
extension  of  time  equal  to  the  number  of 
days  from  the  date  the  work  was  directed 
until  the  date  when  it  is  completed,  pro- 
vided the  contractor  has  not  delayed  the 
extra  work  unnecessarily. 
Appeal  of  the  Eagle  Construction  Corpora- 
tion, IBCA-230  (July  18,  1960)    67  I.D.  290 

Where  a  change  order  requires  the  con- 
tractor to  perform  increased  excavation 
work  and  before  beginning  performance 
of  such  work  it  is  deleted  by  a  further 
change  order,  a  mere  conjecture,  by  the 
Government,  that  had  the  work  been  per- 
formed the  revised  drawings  would  have 
been  further  changed  so  as  to  reduce  such 
excavation  to  the  original  contract  require- 
ments, will  not  be  accorded  any  weight  as 
proof  in  arriving  at  equitable  adjustment 
for  such  deleted  work. 

Where  an  ambiguity  in  a  change  order 
results  in  a  misunderstanding  as  to  the  ap- 
plicability of  a  unit  price  stated  therein 
for  extra  work  and  a  portion  of  such  extra 
work  is  for  performance  at  the  original 
bid  price  incorporated  in  the  contract,  the 
contract  will  be  construed  so  as  not  to 
eliminate  the  requirement  of  the  change 
order  for  such  extra  work  as  is  governed 
by  the  bid  price. 

Appeal     of    Aooett     Electric     Company, 
IBOA-170  (Aug.  12, 1960) 

The  amount  of  equitable  adjustment,  in 
a  construction  contract  pursuant  to  a 
change  order  requiring  extra  work,  is  en- 
compassed within  the  "Extra  Work"  clause 
when  this  clause  sets  forth  the  cost  items 
to  be  considered,  and  the  percentage  of 
profit  permissible. 

Where  a  prime  contractor  subcontracts 
extra  work  to  another  during  performance 
of  a  construction  contract,  pursuant  to  a 
change  article,  and  pays  such  subcontrac- 
tor profit  and  overhead  in  excess  of  the 
limitations  defined  in  the  "Extra  Work" 
clause  of  the  prime  contract  for  profit  and 
overhead  on  extra  work,  the  prime  con- 
tractor may  not  recover  the  excess  pay- 
ments.    The  subcontractor  must  look  to 
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the  prime  contractor  for  payment  thereof 

since  the  same  must  be  regarded  as  coming 

out  of,  or  as  part  of,  the  percentage  of 

profit   to   which   the  prime  contractor  is 

entitled. 

Appeal   of   Irvin   Prickett    &    Sons,   Inc., 

IBCA-203  ( Sept.  23,  1960)  67  I.D.  353 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construction 
of  a  transmission  line,  to  be  energized  at 
an  unusually  high  voltage  and  to  be  strung 
with  conductor  or  wire  of  a  new  variety, 
which  provides  that  the  conductor  and  its 
fittings  will  be  furnished  by  Bonneville, 
the  Board  of  Contract  Appeals  finds,  upon 
the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional 
compensation  for  (1)  stoppages  of  the 
stringing  of  the  conductor  in  order  to 
facilitate  inspection  and  repair  of  fabrica- 
tor-caused defects  in  the  wire  (2)  cutting 
of  abnormal  lengths  of  conductor  from 
heads  and  tails  of  the  reels  because  of  ex- 
cessive looseness  of  the  wire  (3)  difficul- 
ties in  bringing  sections  of  the  transmis- 
sion line  to  proper  sag  because  of  fabrica- 
tor-caused wire  defects  (4)  difficulties  in 
splicing  conductor  due  to  defects  in  the 
sleeves  furnished  for  this  purpose;  and 
(5)  cold  weather  costs  attributable  to 
prolongation  of  the  contract  work  into  a 
period  of  unusually  severe  winter  weather 
by  reason  of  actions  taken  by  Bonneville 
to  discover  or  remedy  fabricator-caused 
wire  defects.  The  Board  also  finds  that 
the  contract  performance  time  should  be 
extended  on  account  of  such  weather  and 
such  actions. 

Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  addi- 
tional compensation  for  (1)  utilization  of 
novel  means  of  holding  together  the  strands 
of  wire  at  conductor  ends  (2)  pulling  of 
a  section  of  conductor  across  an  energized 
transmission  line  coincidentally  with  a 
cutoff  of  defective  wire  (3)  compliance 
with  stringing  instructions  requiring  in- 
sulator strings  at  key  locations  to  be  held 
plumb  while  the  conductor  is  being  brought 
to  proper  sag  (4)  delay  of  unchanged 
work  caused  by  a  change  in  the  location  of 
a  tower  (5)  timing  of  the  delivery  of 
short-length  reels  of  conductor  (6)  in- 
structions of  inspectors  concerning  the 
amount  of  lagging  to  be  used  for  protection 
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>f  the  conductor  against  damage  through 
contact  with  the  ground;  and  (7)  use  of 
hard  armor  rods. 

Appeal  of  Bay  Construction,  Inc.,  and  Don 
L.  Cooney,  Inc.,  IBCA-77  (Nov.  30,  1960) 

Acceptance  of  a  change  order  by  the  con- 
tractor in  effect  is  a  modification  of  the 
contract  or  creates  a  new  supplemental 
agreement.  It  is  binding  on  the  Govern- 
ment and  cannot  be  unilaterally  changed 
by  the  contracting  officer. 
Appeal  of  Wiclces  Engineering  and  Con- 
struction Co.,  IBCA-191    (Nov.  30,  1960) 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construction 
of  a  transmission  line,  to  be  energized  at 
an  unusually  high  voltage  and  to  be  strung 
with  conductor  or  wire  of  a  new  variety, 

.  which  provides  that  the  conductor  and  its 
fittings  will  be  furnished  by  Bonneville, 

( the  Board  of  Contract  Appeals  finds,  upon 
the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional  com- 
pensation for  (1)  stoppages  of  the  string- 
ing of  the  conductor  in  order  to  facilitate 
inspection  and  repair  of  fabricator-caused 
defects  in  the  wire  (2)  delay  resulting 
from  the  undisclosed  mislocation  of  a 
tower  (3)  cutting  of  abnormal  lengths  of 
conductor  from  heads  and  tails  of  the 
reels  because  of  excessive  looseness  of  the 
wire;  and  (4)  difficulties  in  splicing  con- 
ductor due  to  defects  in  the  sleeves  fur- 
nished for  this  purpose. 

Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  addi- 
tional compensation  for  (1)  instructions 
of  inspectors  concerning  the  amount  of 
lagging  to  be  used  for  protection  of  the 
conductor  against  damage  through  contact 
with  the  ground  (2)  utilization  of  novel 
means  of  holding  together  the  strands  of 
wire  at  conductor  ends;  and  (3)  overtime 
costs  that  were  unreasonably  incurred  even 
though  involving  work  for  which  addi- 
tional compensation  is  otherwise  due. 
Appeal  of  W.  L.  Ridge  Construction  Com- 
pany, IBCA-80  (Nov.  30, 1960) 

A  claim  of  a  contractor  for  an  amount 
deducted  from  the  contract  consideration 
because  of  the  issuance  of  a  change  order 
pursuant  to  the  "changes"  clause  of  Stand- 
ard Form  23 A   (March  1953)   due  to  the 


elimination  of  certain  work  required  by 
the  specifications  cannot  be  allowed  since 
the  amount  deducted  properly  reflects  the 
saving  which  accrued  to  the  contractor. 
Appeal  of  Herman  Groseclose,  IBCA-190 
(Dec.  22,  1960) 

The  amount  of  equitable  adjustment,  in 
a  construction  contract  pursuant  to  a 
change  order  requiring  extra  work,  is  en- 
compassed within  the  "Extra  Work"  clause 
when  this  clause  sets  forth  the  cost  items 
to  be  considered,  and  the  percentage  of 
profit  permissible. 

Where  a  prime  contractor  subcontracts 
extra  work  to  another,  pursuant  to  an  au- 
thorized change  order  and  pays  such  sub- 
contractor profit  and  overhead  in  excess  of 
the  limitations  defined  in  the  "Extra 
Work"  clause,  the  prime  contractor  may 
not  recover  the  excess  payments  from  the 
Government.  The  subcontractor  must  look 
to  the  prime  contractor  for  payment 
thereof. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Dec.  23,  1960)  67  I.D.  435 

Faulty  design  and  mistakes  in  specifica- 
tions causing  extra  work  may  provide  a 
basis  for  price  adjustment  under  the 
"Changes"  clause  of  Standard  Form  23A. 
Appeal  of  Kiewit-Judson  Pacific  Murphy, 
IBCA-141  (Jan.  5, 1961) 

Under  a  contract  for  maintenance  and 
repair  of  a  radio  communication  system  in 
Great  Smoky  Mountains  National  Park, 
the  contractor  was  allowed  four  hours  after 
notification  of  an  interruption  of  service  to 
be  within  the  Park  and  on  his  way  to  the 
site  of  trouble,  during  normal  working 
hours.  In  cases  of  dire  emergency,  the 
contracting  officer  could  require  immediate 
repairs  and  the  contractor  would  be  al- 
lowed its  "abnormal  charges"  such  as  over- 
time, extra  travel,  etc.,  pursuant  to  the 
Changes  clause.  Under  a  modifying  letter 
agreement  establishing  reasonable  periods 
of  time  for  repairs  to  the  several  types  of 
equipment  in  the  absence  of  dire  emer- 
gency, such  periods  commenced  immedi- 
ately upon  notification  to  the  contractor  of 
an  interruption  of  service,  and  liquidated 
damages  became  assessable  if  service  had 
not  been  restored  on  expiration  of  such 
reasonable  periods,  without  regard  for  the 
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contractor's  normal  working  hours.  Al- 
though the  modifying  letter  agreement  was 
silent  as  to  compensation,  the  contractor  is 
entitled  to  additional  compensation  for  ab- 
normal charges  such  as  overtime,  extra 
travel,  etc.,  arising  out  of  the  added  re- 
quirement for  immediate  repairs. 
Appeal  of  Land-Air,  Inc.,  IBCA-211 
(Jan.   13,   1961) 

An  excusable  delay  caused  by  a  change 
in  specifications  will  be  computed  from 
the  first  date  of  actual  delay,  and  not 
from  the  date  of  award  of  the  contract  as 
representing  time  lost  in  designing,  sched- 
uling, and  placing  subcontracts. 
Appeal  of  Layne  and  Bowler  Export  Cor- 
poration, IBCA-245  (Jan.  18,  1961) 

68  I.D.  33 

A  price  adjustment  determined  by  the 
contracting  officer  through  the  procedures 
established  by  the  contract,  when  duly 
accepted  or  otherwise  agreed  to  by  the 
contractor,  constitutes  a  valid  modification 
of  or  supplement  to  the  contract  terms 
that  cannot  thereafter  be  unilaterally 
altered  by  the  contracting  officer. 
Appeal  of  Wickes  Engineering  and  Con- 
struction Company,  IBCA-191  (Jan.  18, 
1961)  68  I.D.  30 

Where  the  Government,  during  construc- 
tion of  a  Comfort  Station  and  allied  work 
permitted  excavated  material,  removed 
from  the  earth  during  the  digging  of  filter 
fields,  to  be  deposited  nearby,  with  the 
proviso  that  the  material  be  graded  and 
seeded,  in  lieu  of  removing  the  same  from 
the  scene  of  construction;  an  order  that 
top  soil  be  placed  thereon,  is  extra  work 
for  which  appellant  is  entitled  to  an  equi- 
table adjustment. 

Appeal  of  Sun  Construction  Corporation, 
IBCA-208  (Jan.  25,  1961) 

Under  a  contract  for  the  placement  of  a 
gravel  blanket  overlain  by  riprap,  the  con- 
tractor is  not  entitled  to  additional  com- 
pensation for  (a)  removing  spalls,  gravel, 
dirt  and  vegetative  matter  from  riprap 
that  in  its  natural  state,  as  ascertainable 
by  a  reasonable  site  investigation,  contains 
more  of  such  extraneous  material  than  is 
permissible  under  a  proper  interpretation 
of  the  specifications,  even  though  the  rip- 
rap   is    taken    from    sources    that    are 
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described  in  the  specifications  as  contain 
ing  rock  "suitable  for  riprap,"  or  (b) 
complying  with  instructions  as  to  the  pro 
cedures  to  be  used  in  placing  and  smooth 
ing  riprap,  given  by  an  authorized  repre 
sentative  of  the  contracting  officer,  in  the 
absence  of  satisfactory  proof  that  the 
results  called  for  by  the  specifications 
could  have  been  achieved  at  less  expense 
through  the  use  of  other  procedures. 
Appeal  of  Lee  Moulding,  d/b/a  Lee  Mould 
ing  Construction  Co.,  IBCA-153  (Mar.  13 
1981)  68  I.D.  57 

A  claim  based  on  the  failure  of  the  Gov 
eminent  to  close  a  road  pursuant  to  the 
terms  of  a  contract  for  the  construction 
of  structures  under  or  beside  such  road  is 
a  claim  for  breach  of  contract,  but  a  claim 
based  on  a  sequence  of  work  ordered  by 
the  Government  in  order  to  mitigate  the 
consequences  of  such  failure  may  amount 
to  a  claim  for  a  change  in  the 
specifications.  No  price  adjustment 
account  of  such  a  change,  however 
allowable  for  (a)  stoppage  by  the  Gov 
eminent  of  operations  being  performed  by 
the  contractor  that  contravene  oral  in- 
structions concerning  the  sequence  of 
work,  where  the  contractor  had  not  ob- 
served the  procedure  established  by  the 
contract  for  protesting  oral  instructions 
(b)  operations  performed  on  the  contrac- 
tor's own  initiative,  where  such  operations 
were  occasioned  by  the  failure  to  close  the 
road  rather  than  by  the  sequence  of  work 
ordered,  and  where  their  performance  was 
not  compelled  by  either  of  these  acts  of 
the  Government;  or  (c)  increased  super- 
vision expense  incident  to  a  prolongation 
of  the  performance  period  that  is  caused 
by  the  Government's  instructions  concern- 
ing the  sequence  of  work. 
Appeal  of  Seal  and  Company,  IBCA-181 
(Mar.  28,  1961)  68  I.D.  94 

An  appeal  will  not  be  dismissed  where 
the  site  for  disposal  of  excavated  material 
as  provided  by  the  contract  specifications 
is  made  unavailable  to  the  contractor  and 
the  later  selection  by  the  Government  of  an 
alternate  site  creates  an  issue  of  fact  as 
to  the  existence  of  a  constructive  change 
order. 

Appeal     of     Allied      Contractors,      Inc., 
IBCA-265   (May  16,  1961)        68  I.D.  145 
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Where  a  contract  for  rehabilitation  of 
transmission  line  requires  the  perfor- 
mances of  certain  items  of  work  at  unit 
>rices  as  to  all  structures  of  the  line,  the 
•limination  by  the  contracting  officer  of 
uch  work  as  to  some  structures  consti- 
utes  a  constructive  change  order  entitling 
he  contractor  to  an  equitable  adjustment. 
Where  the  contract  does  not  contem- 
>late  any  requirement  for  certain  work 
lirected  by  the  contracting  officer  and  the 
evidence  tends  to  show  that  such  work  is 
lot  generally  included  as  part  of  other 
required  work,  the  direction  of  such  addi- 
ional  work  constitutes  a  constructive 
change  order  entitling  the  contractor  to  an 
jquitable  adjustment. 

Appeal  of  Flora   Construction   Company, 
[BCA-180  (June  30, 1961) 

i  Where  a  contractor  incurs  standby  costs 
prior  to  obtaining  clarifying  instructions 
from  the  Government  as  to  ambiguities  and 
discrepancies  in  Government  drawings, 
such  expenses  are  not  allowable  under  the 
'Changes  clause  (October  1957  Edition  of 
Standard  Form  32)  which  provides  for 
equitable  adjustment  concerning  un- 
changed work  as  well  as  changed  work. 
'Appeal  of  Weld  fab,  Incorporated,  IBCA- 
268  (Aug.  11, 1961)  68  I.D.  241 

Under  a  contract  clause  providing  for 
equitable  adjustment  for  extra  work,  al- 
lowing actual  necessary  costs  including 
use  of  equipment  plus  allowance  of  15 
percent  for  superintendence,  general  ex- 
pense and  profit,  but  excluding  from  actual 
necessary  costs  any  allowance  for  office 
expenses,  general  superintendence,  or  other 
general  expenses,  the  hourly  wages  and 
automobile  rental  for  a  general  foreman, 
who  was  not  in  charge  of  all  work  under 
the  contract,  are  allowable  as  direct  costs 
of  performing  the  extra  work  and  are  not 
costs  of  superintendence  or  other  general 
expenses.  Moreover,  the  doctrine  of  contra 
proferentem  requires  that  any  ambiguity 
in  the  language  of  such  clause  be  construed 
against  the  Government  as  its  author. 
Appeal  of  Midland  Constructors,  Inc., 
IBCA-272  (Oct.  2,  1961)  68  I.D.  277 

Pursuant  to  the  Changes  clause  of  a 
standard  form  construction  contract,  a  con- 
tractor is  entitled  to  extra  compensation 
and  a  time  extension  for  performance  for 


extra  excavating  and  backfilling  in  tunnel 
construction  in  areas  other  than  that  speci- 
fied in  an  Extra  Work  Order  where  the 
Government  ordered  changes  in  grade 
which  produced  a  corresponding  high  roof 
in  the  tunnel. 

In  a  construction  contract  for  the  boring 
of  an  underground  tunnel  where  the  con- 
tracting officer  ordered  the  contractor  to 
trim  timber  lining  in  order  to  eliminate 
tight  spots,  so  as  to  maintain  the  designed 
width  of  the  tunnel,  the  contractor  is  en- 
titled to  extra  compensation  and  an  exten- 
sion of  time  for  performance  pursuant  to 
the  Changes  clause,  when  the  evidence 
establishes  that  payment  for  this  work  was 
not  included  in  an  Extra  Work  Order  as 
claimed  by  the  Government. 
Appeal  of  Robertson-Hen?^  Company,  Inc., 
IBCA-221  (Oct.  4,  1961) 

A  constructive  change  order  arises  where 
directions  are  given  by  the  contracting 
officer  to  perform  the  work  by  methods  not 
required  by  the  contract.  It  entitles  the 
contractor  to  an  equitable  adjustment. 

Where  the  equitable  adjustment  to 
which  the  contractor  is  entitled  under  the 
Changes  clause  is  not  capable  of  deter- 
mination by  precise  mathematical  means, 
the  Board  will  resolve  conflicting  evidence 
to  determine  the  reasonable  amount  of 
such  adjustment. 

Appeal  of  Henly  Construction  Company, 
IBCA-249  (Dec.  7,  1961)  68  I.D.  348 

Where  Government  requests  the  discon- 
tinuance of  work  pending  issuance  of  a 
change  (Extra  Work)  order  and  unneces- 
sarily delays  the  work  by  holding  up  its 
issuance,  contractor  is  entitled  to  an  appro- 
priate extension  of  time,  and  liquidated 
damages  cannot  be  charged  for  the  period 
of  delay. 

Appeal  of  Wyle  Maddox,  IBCA-248 
(Dec.  20,  1961) 

Where  a  request  for  reconsideration  of 
a  decision  of  the  Board  is  not  persuasive 
of  error  by  the  Board,  the  decision  will  be 
affirmed.  Where  the  Board  finds  on  re- 
consideration that  its  determinations  under 
its  prior  decision  as  to  the  amounts  of 
equitable  adjustments  due  under  the 
Changes  clause  were  not  sufficient,  the 
Board  will  modify  its  decision  accordingly. 
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Appeal  of  Henly  Construction  Company, 
IBCA-249  (Apr.  27,  1962)  69  I.D.  43 

In  the  performance  of  a  contract  for  the 
construction  of  a  Riding  Stable,  where  the 
Government  required  changes  in  the  design 
of  windows,  a  smokestack,  rafter  over- 
hangs, sewer  lines,  and  studs,  and  required 
the  contractor  to  peel  bark  from  fence 
posts ;  the  contractor  was  entitled  to  addi- 
tional compensation  pursuant  to  the 
Changes  clause. 

Appeal  of  William  L.  Warfield  Construc- 
tion Company,  IBCA-196,  IBCA-202, 
IBCA-206,   (May  3,  1962) 

Under  a  contract  involving  the  con- 
struction of  two  tunnels,  where  the  con- 
tract specifications  provide  that  the  judg- 
ment of  the  contracting  officer  shall 
determine  the  quantity  of  permanent 
timbering  necessary  for  satisfactory  con- 
struction of  the  tunnels,  the  instructions 
of  the  contracting  officer  for  reduction  of 
such  quantity  of  timbering  in  the  major 
areas  of  the  tunnels  do  not  constitute  actual 
or  constructive  changes  within  the  mean- 
ing of  the  Changes  Clause  (Clause  3),  of 
Standard  Form  23A. 

Appeal  of  Cheney-Cherf  and  Associates, 
IBCA-250  (June  19,  1962)  69  I.D.  102 

The  failure  of  a  contractor  to  comply 
with  its  supplier's  requirement  for  the 
construction  of  concrete  foundations  for 
diesel  engines  resulted  in  the  denial  of  the 
contractor's  claim  for  additional  compen- 
sation. 

Appeal  of  Northern  Electric  Corporation, 
IBCA-194  (Aug.  29,  1962) 

An  appeal  based  on  claims  for  costs  of 
unreasonable  delay  while  awaiting  the  is- 
suance of  a  change  order  will  be  dismissed 
as  constituting  an  alleged  breach  of  con- 
tract over  which  the  Board  has  no 
jurisdiction. 

Appeal  of  Allied  Contractors,  Inc., 
IBCA-265  (Sept.  26,  1962)         69  I.D.  147 

Under  a  change  order  for  elimination  of 
part  of  the  work,  where  the  contracting 
officer  considers  but  omits  to  complete  the 
equitable  adjustment  of  the  time  allowed 
for  performance  of  the  remainder  of  the 
work,  and  the  contractor  has  not  appealed 
as  to  that  omission,  the  Board  will  take 
jurisdiction  de  novo  as  to  such  errors  or 


omissions  and  will  determine  the  equitable 

adjustment. 

Appeal  of  Eastern  Maintenance  Company, 

IBCA-275  (Nov.  29,  1962)  69  I.D.  215 

A  contractor  is  not  entitled  to  additional 
compensation  for  unauthorized  deviation 
from  contract  requirements  during  bulk- 
head construction. 

The  ebb  and  flow  of  tide  is  not  a  changed 
condition  within  the  meaning  of  the 
Changed  Conditions  clause  (Clause  4)  of 
Standard  Form  23A  (March  1953). 
Appeal  of  H.  B.  Fowler  &  Company,  Inc., 
IBCA-294  (Dec.  10, 1962) 

An  appeal  involving  a  claim  for  addi- 
tional compensation  based  on  the  contract 
price  for  deleted  work  not  performed,  will 
be  denied  where  the  contractor  fails  to 
submit  evidence  of  the  costs  of  materials 
and  labor  claimed  to  have  been  incurred 
in  anticipation  of  the  performance  of  the 
deleted  work. 

Appeal  of  Cecil  Schweighardt,  IBCA-293 
(Mar.  4,  1963)  70  I.D.  85 

A  contractor  who  undertakes  to  string 
a  transmission  line  with  a  new  variety  of 
conductor  furnished  by  the  Government  is 
entitled  to  additional  compensation  on 
account  of  work  stoppages  ordered  by  the 
Government  in  order  to  facilitate  inspec- 
tion of  the  conductor  for  fabricator-caused 
defects,  repairs  ordered  by  the  Government 
for  the  correction  of  such  defects,  removal 
of  obstacles  to  acceptable  performance  in- 
terposed by  such  defects,  and  other  meas- 
ures necessitated  by  their  presence  or 
suspected  presence.  The  contractor,  how- 
ever, is  not  entitled  to  additional  compen- 
sation for  expenses  incurred  in  devising 
and  using  reasonable  stringing  procedures 
needed  because  of  novel  qualities  of  the 
conductor,  rather  than  because  of  defects 
in  its  fabrication,  or  for  losses  incurred 
in  unsuccessful  attempts  to  follow  the  pro- 
cedures customarily  applied  in  the  past 
to  the  most  nearly  comparable  varieties  of 
conductor,  since  by  engaging  to  string  a 
new  variety  of  conductor,  the  contractor 
assumed  the  responsibility  to  ascertain 
whether  the  prevailing  methods  of  string- 
ing would  work  well  with  the  new  product 
and,  if  not,  to  find  and  adopt  methods  that 
would  (Claims  B-2,  B-3,  C-l  through  C-4, 
and  D-l  through  D-4). 
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A  contractor  is  entitled  to  reimburse- 
ment for  expense  actually  and  reasonably 
incurred  in  complying  with  a  direction  of 
tfie  Government  to  perform  work  in  ad- 
vance of  the  date  when  performance  is 
due.  It  follows  that  a  contractor  who  has 
encountered  an  excusable  cause  of  delay, 
who  has  requested  an  extension  of  time 
on  account  of  such  cause,  who  has  been 
denied  an  appropriate  extension,  who  has 
been  instructed  to  complete  the  work  with- 
in a  lesser  time  than  would  have  been 
available  if  an  appropriate  extension  had 
been  granted,  and  who  complies  with  that 
instruction,  is  entitled  to  reimbursement 
for  expenditures,  such  as  the  cost  of  work- 
ing under  adverse  weather  conditions,  that 
could  have  been  saved  if  an  appropriate 
extension  had  been  granted.  Where,  how- 
ever, the  Government  directs  that  the  work 
be  accelerated,  but  the  contractor  in  fact 
does  not  accelerate  its  performance,  no 
additional  compensation  is  allowable 
(Claim  G-2). 

Appeals  of  Montgomery -Maori  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

An  appeal  will  be  dismissed  where  the 
contractor's  request  for  additional  com- 
pensation is  based  on  overruns  or  under- 
runs  of  estimated  quantities  and  the  items 
and  variations  involved  do  not  meet  the 
criteria  of  the  peculiar  contract  provisions 
governing  adjustment  of  unit  prices  in  the 
event  of  such  overruns  or  underruns. 
Appeal  of  R.  G.  Brown,  Jr.,  and  Company, 
IBCA-356  (July  26,  1963) 

Where  extra  work  is  ordered  after  the 
contract  time  has  expired,  but  before  the 
contract  work  has  been  completed,  the 
contractor  is  entitled  to  an  extension  of 
time  for  all  delays  caused  by  or  otherwise 
incident  to  the  extra  work.  Such  exten- 
sion, however,  is  not  to  be  treated  as  run- 
ning from  the  date  when  the  extra  work 
was  ordered,  but  is  to  be  added  to  the 
original  contract  performance  period,  as 
extended  for  any  other  excusable  delays, 
since  the  contractor  is  not  entitled  to  be 
relieved  of  liquidated  damages  for  time 
inexcusably  lost  before  the  extra  work  was 
ordered. 

Appeal  of  Phoenix  Floor  &  Tile  Co., 
IBCA-312  (Au2.  22.  1963) 


A  contractor  is  not  entitled  to  an  equi- 
table adjustment  of  the  contract  price,  in 
the  performance  of  a  unit-price  contract, 
which  authorized  a  reduction  of  25  percent 
of  all  estimated  quantities — provided  the 
total  cost  of  the  work  was  not  changed  by 
more  than  25  percent — where  the  reduc- 
tion in  the  total  cost  resulting  from  reduced 
quantities  actually  required  was  less  than 
25  percent  of  the  original  total  estimated 
cost. 

Appeal     of     Earl     B.     Bates     Nursery, 
IBCA-368  (Oct.  16,  1963) 

Where  a  contract  calls  for  the  construc- 
tion of  two  concrete  bridges,  and,  in  addi- 
tion thereto,  the  building  of  two  designated 
detour  roads  for  the  purpose  of  rerouting 
traffic  from  the  construction  sites,  and  the 
contractor  builds  additional  detour  routes 
with  the  acquiescence  of  the  contracting 
officer's  representatives,  this  amounts  to 
a  constructive  change,  which  entitles  the 
contractor  to  additional  time  for  perform- 
ance and  a  consequent  reduction  of  the 
Government's  assessment  of  liquidated 
damages. 

Appeal  of  Moore  Brothers  Company,  Inc., 
IBCA-336  (Oct.  29,  1963) 

Where  Government  errors  in  measure- 
ments contained  in  a  contract  drawing  ex- 
ceed a  reasonable  margin,  as  later  revealed 
by  Government  field  requirements,  and 
such  measurements  were  not  susceptible  of 
verification  before  bidding,  the  additional 
requirements  beyond  such  margin  consti- 
tute a  constructive  change  order,  for  which 
the  contractor  is  entitled  to  an  equitable 
adjustment  under  the  standard  Changes 
clause  of  Standard  Form  23A. 
Appeal  of  Hunt  Contracting  Company, 
IBCA-301   (Dec.  27,  1963) 

Where  the  contractor's  chosen  method 
of  performance  of  a  contract  for  construc- 
tion of  a  bridge  was  the  building  of  a  dike 
across  the  river  for  accommodating  con- 
tractor's equipment,  and  the  impounding 
of  the  river  during  high  water  due  to  in- 
sufficient openings  in  the  dike  caused  ero- 
sion damage  to  the  river  bank,  the  work  of 
restoring  the  bank  at  the  Government's 
direction  pursuant  to  contract  provisions 
requiring  the  contractor  at  his  own  expense 
to  restore  landscape  features  damaged  by 
the  contractor's  ooerations.  is  not  extra 
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work.     No  additional  compensation  is  due 
the  contractor. 

Appeal  of  Triangle  Construction  Company, 
IBCA-296  (Mar.  2,  1964)  71  I.D.  73 

A  contractor  is  not  entitled  to  additional 
compensation  where  the  extra  work  on 
which  the  claim  is  founded  was  performed 
outside  of  the  paylines  established  by  the 
contracting  officer  pursuant  to  his  con- 
tract authority.  Under  such  circum- 
stances the  work  was  unnecessary  and  the 
contractor  was  a  mere  "volunteer"  with 
respect  thereto. 

A  contractor  is  entitled  to  an  extension 
of  time  pursuant  to  the  Clause  5  of  Stand- 
ard Form  23-A  (April  1961  edition)  where 
unforeseeable  overrun  of  estimated  quanti- 
ties delayed  the  performance  of  the 
contract. 

Appeal    of    R    &    M    Contractors,    Inc. 
IBCA-325  (Apr.  21,  1964)  71  I.D.  132 

In  a  contract  for  the  construction  of  an 
electrical  distribution  system  which  was 
required  to  be  completed  within  60  days, 
a  contractor  is  not  entitled  to  additional 
time  for  performance,  in  the  absence  of 
proof  that  an  allowance  of  35  days,  made 
pursuant  to  the  Changes  clause  (Clause  3), 
for  a  change  from  one  to  two  high-voltage 
bushings  on  transformers  was  inadequate. 
Appeal  of  A  and  H  Builders,  Inc. 
IBCA-400  (May  7,  1964) 

Performance  by  a  contractor  of  work 
that  is  for  the  benefit  of  the  Government 
and  that  is  authorized,  even  though  not 
required,  by  the  Government  provides  an 
adequate  foundation  for  the  recognition  of 
a  constructive  change. 
Appeal  of  Moore  Brothers  Company,  Inc., 
IBCA-336  (Aug.  4,  1964) 

Appeal     of     Allied      Contractors,     Inc., 
IBCA-322  (Oct.  6,  1964) 

Where  contract  drawings  and  specifica- 
tions are  misleading  a  requirement  by  the 
Government,  that  work  be  performed  in 
accordance  with  its  erroneous  interpreta- 
tion of  the  misleading  information,  con- 
stitutes a  constructive  change  order  for 
which  the  contractor  is  entitled  to  an 
equitable  adjustment. 
Appeal  of  Rasmussen  Construction  Com- 
pany, IBCA-358  (Aug.  20,  1964) 


XI.  COMPTROLLER  GENERAL 

The  question  whether  a  recommendation 
should  be  made  to  the  Comptroller  General 
pursuant  to  section  10(a)  of  the  act  of 
Sept.  5, 1950  (64  Stat.  578,  591),  is  referred 
to  the  Solicitor  of  the  Department  in  whom 
the  function  of  making  such  recommenda- 
tions is  vested  by  section  27  of  Secretarial 
Order  No.  2509,  Amendment  No.  16. 
Appeal  of  Samuel  N.  Zarpas,  Inc. 
IBCA-24   (Jan.  4,  1956)  63  I.D.  1 

The  Board  of  Contract  Appeals  is  not 
authorized  to  review  a  determination  by 
the  Comptroller  General  relative  to  the 
final  settlement  of  a  contract. 
Appeal  of  Gila  Construction  Company,  Inc., 
IBCA-79  (Sept.  21,  1956)  63  I.D.  378 

The  Board  of  Contract  Appeals  is  not 
authorized  to  review  a  final  settlement 
made  by  the  Comptroller  General  under 
his  statutory  authority. 
Appeal  of  Economy  Pumps,  Inc.,  Division 
of  C.  H.  Wheeler  Manufacturing  Company, 
IBCA-94   (Feb.  13,  1957) 

When  a  contracting  officer  withheld  from 
payments  due  under  a  contract  sums  to 
cover  contingent  liabilities  of  a  contractor 
by  reason  of  alleged  labor  violations  being 
investigated  by  him  and  by  the  Depart- 
ment of  Labor,  but  made  no  findings  of 
fact  with  respect  to  the  alleged  labor  vio- 
lations and  merely  informed  the  contrac- 
tor that  the  matter  was  being  referred  to 
the  Comptroller  General,  and  when  the 
contractor  never  requested  the  contracting 
officer  to  make  findings  of  fact  with  re- 
spect to  the  alleged  labor  violations  and 
did  not  complain  of  the  withholding  in  its 
notice  of  appeal,  but  only  in  a  subsequent 
brief,  neither  the  issue  of  the  alleged  labor 
violations  nor  the  propriety  of  the  with- 
holding is  properly  before  the  Board  of 
Contract  Appeals.  The  submission  of  the 
matter  to  the  Comptroller  General  did  not 
constitute  a  finding  of  fact  or  decision 
within  the  meaning  of  the  "disputes"  ar- 
ticle of  the  contract,  or  of  the  regulations 
of  the  Board. 

Appeal    of    Tri-State    Construction    Co., 
IBCA-63  (Feb.  26,  1957)  64  I.D.  38 

The  Board  lacks  jurisdiction  to  grant  re- 
lief to  a  contractor  under  a  Government 
supply  contract  in  a  case  in  which  the  con- 
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tractor,  upon  being  asked  by  the  contract- 
ing officer  to  verify  its  bid,  informed  the 
latter  that  it  had  intended  to  make  the 
bid  but  could  no  longer  perform  because 
of  an  increase  in  costs  since  the  bid  was 
made.  The  relief  which  the  appellant  con- 
tractor seeks  seems  to  be  either  that  the 
Board  declare  that  no  contract  between 
the  parties  ever  resulted  or,  if  a  contract 
was  made  by  the  parties,  that  the  Board 
I  reform  or  rescind  it.  If  there  was  no 
contract,  the  Board  whose  jurisdiction  is 
contractual,  could  not  act.  If,  on  the  other 
hand,  a  contract  was  made,  relief  could  be 
granted  only  on  the  ground  of  a  mistake 
in  bid,  and  only  the  Comptroller  General 
or  the  courts  could  afford  such  relief. 
Appeal  of  Stainless  Piping  Supply,  Inc., 
IBCA-106    (May  6,  1957) 

As  the  Comptroller  General  has  held 
that  the  term  "accompanying  papers"  in 
paragraph  5(b)  of  U.S.  Standard  Form 
23A  is  not  broad  enough  to  include  an 
Invitation  for  Bids,  and  the  provision  for 
liquidated  damages  in  the  present  case,  al- 
though mentioned  in  the  Invitation  for 
Bids,  was  not  included  in  the  contract 
itself,  made  on  U.S.  Standard  Form  23, 
the  Government  may  not  assess  liquidated 
damages  against  the  contractor  for  failure 
to  perform  the  contract  within  the  stipu- 
lated time.  The  ruling  of  the  Comptroller 
General  is  no  less  applicable  because  the 
contracting  officer  in  transmitting  the  con- 
tract to  the  contractor  also  sent  him  a 
purchase  order  for  the  same  work.  Since 
the  contractor  had  agreed  only  to  execute 
the  standard  form  of  construction  con- 
tract, the  purchase  order  must  be  regarded 
as  an  extraneous  and  unilaterally  issued 
document. 

Appeal     of    Fred    Saulsoerry,     IBCA-65 
(Sept  13,  1957)  64  I.D.  357 

The  fact  that  an  appellant,  who  was 
seeking,  while  its  appeal  was  pending  be- 
fore the  Board  of  Contract  Appeals,  the 
settlement  on  the  administrative  level  of 
a  dispute  arising  from  the  performance  of 
its  contract  for  the  construction  of  a  dike 
across  a  marsh  did  not  specifically  consent 
that  the  Administrative  Assistant  Secre- 
tary of  the  Department  submit  the  ques- 
tions of  law  involved  in  the  dispute  to  the 
Comptroller  General  for  his  opinion  does 


not  make  the  pronouncements  of  the 
Comptroller  General  on  these  questions  of 
law  any  the  less  binding  on  the  Board,  for 
the  power  of  the  Department  to  request 
the  Comptroller  General's  opinion  did  not 
depend  on  the  consent  of  the  appellant,  and 
the  Board  is  bound  by  the  opinion  of  the 
Comptroller  General  on  the  questions  of 
law  duly  determined  by  him.  However, 
the  opinion  of  the  Comptroller  General  was 
rendered  on  an  assumed  state  of  facts, 
and  the  Board  is  not  barred  from  deciding 
disputed  questions,  whether  of  fact  or  of 
law,  that  were  not  considered  or  deter- 
mined by  the  Comptroller  General. 
Appeal  of  Reid  Contracting  Company,  Inc., 
IBCA-74  (Dec.  19,  1958)  65  I.D.  500 

The  Board  lacks  jurisdiction  to  make 
recommendations  to  the  Comptroller  Gen- 
eral concerning  the  remission  or  waiver  of 
liquidated  damages. 

Appeal    of   John   Martin    Company,    Inc., 
IBCA-316  (Sept.  21, 1962) 

The  Board  lacks  jurisdiction  to  review 
determinations  of  the  Comptroller  General 
of  the  United  States. 

Appeal  of  McLinn  Construction  Company, 
IBCA-369  (July  24,  1963) 

Decisions  upon  questions  of  law  made  by 
the  Comptroller  General  are  without  bind- 
ing effect  in  "Disputes"  clause  proceedings 
that  have  as  their  subject  claims  which, 
although  they  involve  the  same  problems, 
are  not  the  same  claims,  as  were  the  sub- 
ject of  his  rulings.  In  such  situations  the 
decisions  of  the  Comptroller  General  con- 
stitute significant  and  valuable  precedents, 
but  should  not  be  followed  if  outweighed 
by  other  precedents. 

Appeal  of  Korshoj  Construction  Company, 
IBCA-321  (Apr.  29,  1964)  71  I.D.  152 

The  opinion  of  the  Comptroller  General 
(Dec.  Comp.  Gen.  B-149016,  B-149083, 
July  16,  1962)  affirming  the  authority  of 
the  Administrator  to  execute  exchange 
agreements  pertaining  to  the  output  of  the 
generation  to  be  constructed  in  connection 
with  the  Hanford  NPR  is  applicable  as 
affirmation  of  such  authority  to  execute 
Canadian  Entitlement  Exchange  Agree- 
ments. 

Canadian    Entitlement    Exchange    Agree- 
ments, M-36669  (July  20,  1964) 

71  I.D.  315 
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The  burden  of  proof  is  on  the  contractor 
to  establish  claims  for  additional  compen- 
sation and,  in  the  absence  of  supporting 
data  and  evidence,  the  contracting  officer's 
findings  of  fact  must  be  accepted  unless  on 
the  face  of  the  record  they  appear  to  be 
erroneous. 

Appeal  of  Lowdermilk  Brothers,  IBCA-10 
(Feb.  11, 1955) 

The  appeal  of  a  contractor  from  the 
decision  of  a  contracting  officer  assessing 
liquidated  damages  against  the  contrac- 
tor by  reason  of  the  late  completion  of  the 
work  cannot  be  considered  on  the  merits 
when  the  contractor  failed  to  give  the  con- 
tracting officer  notice  of  the  causes  of  the 
delay  as  required  by  Article  9  of  the  stand- 
ard form  of  Government  construction  con- 
tract. The  consideration  of  the  causes  of 
delay  by  the  contracting  officer  on  the 
merits  does  not  amount  to  a  waiver  of  the 
requirements  of  notice,  since  the  contract- 
ing officer  could  extend  the  time  for  giving 
notice  only  with  the  approval  of  the  head 
of  the  Department.  Although,  the  head  of 
the  Department  had  delegated  to  the  heads 
of  bureaus  the  authority  to  extend  the  time 
for  giving  notice,  and  had  authorized  them 
to  redelegate  the  authority  to  their  subordi- 
nates by  order  published  in  the  Federal 
Register,  no  effective  redelegation  was  ac- 
complished in  this  case,  since  the  Commis- 
sioner of  Reclamation  authorized  his  con- 
tracting officers  to  extend  the  time  for  giv- 
ing notice  by  means  of  an  unpublished  in- 
struction in  the  Bureau  of  Reclamation 
manual. 

Appeal  of  8.  J.  Groves  &  Sons  Company, 
IBCA-8  (Apr.  12,  1955)  62  I.D.  145 

The  findings  of  a  contracting  officer  will 
be  presumed  to  be  correct  in  the  absence  of 
contrary  proof  by  the  contractor. 
Appeal  of  A.  O.  McKinnon,  d/b/a  McKin- 
non  Construction  Co.,  IBCA-4  (Apr.  25, 
1955)  62  I.D.  164 

Where  a  contracting  officer  has  granted 
certain  authority  to  a  construction  engi- 
neer for  specific  purposes,  it  does  not  follow 
that  by  such  grant  the  contracting  officer 
has  divested  himself  of  his  general  author- 


ity, nor  that  the  construction  engineer  had 
authority  to  authorize  changes. 
Appeals  of  Carson  Construction  Company, 
IBCA-21,    IBCA-25,    IBCA-28,    IBCA-34 
(Nov.  22,  1955)  62  I.D.  422 

Where  under  the  terms  of  the  contract 
and  specifications,  the  District  Engineer 
was  permitted  to  decide  "all  questions  of 
fact  which  may  arise  as  to  the  interpreta- 
tion of  the  plans  and  specifications"  with 
a  right  of  appeal  to  the  head  of  the  Depart- 
ment in  case  of  dispute,  the  decision  of  the 
District  Engineer  that  the  contractor  was 
not  required  to  install  the  electrical  tie-in 
must  be  regarded  as  final  and  binding,  and 
may  not  be  reversed  by  the  contracting  offi- 
cer. As  the  contract  in  this  case  was  ad- 
ministered largely  by  an  absentee  contract- 
ing officer,  the  provisions  of  the  contract 
documents  relating  to  the  supervision  of 
the  work  are  to  be  liberally  construed  in 
favor  of  upholding  the  decision  of  the  Dis- 
trict Engineer.  Although,  one  of  the  speci- 
fications deprived  the  District  Engineer  of 
the  authority  to  vary  the  terms  of  the  con- 
tract documents,  the  interpretation  of  am- 
biguous provisions  did  not  constitute  such 
a  variance.  While  the  authority  of  the 
District  Engineer  to  give  final  acceptance 
to  the  work  was  also  limited,  this  did  not 
limit  his  powers  of  interpreting  ambiguous 
provisions  of  the  contract  documents  while 
the  work  was  in  progress. 
Appeal  of  the  Fluor  Corporation,  Ltd., 
IBCA-53  (Jan.  23,  1956)  63  I.D.  24 

Even  if  the  location  of  a  canal  might 
have  been  materially  different  from  that 
shown  on  the  drawing,  the  Government 
would  not  be  bound  by  any  assurances 
orally  given  prior  to  the  bidding  by  a 
subordinate  of  the  contracting  officer  not 
authorized  to  give  them.  Moreover,  even 
if  so  given,  they  would  have  no  effect 
unless  embodied  also  in  the  written  con- 
tract, since  it  is  well  settled  that  the  writ- 
ten contract  merges  all  prior  negotiations 
and  is  presumed  to  express  the  final  under- 
standing of  the  parties.  In  so  far  as  the 
claim  may  be  based  upon  misrepresenta- 
tion, it  would  not  be  cognizable  by  the 
Board. 

Appeal  of  Korshoj  Construction  Co.,  Inc., 
IBCA-9  (May  2,  1956)  63  I.D.  129 
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As  releases  obtained  by  the  Government 
by  means  of  the  exertion  of  economic 
duress  have  been  treated  as  unilateral  de- 
cisions of  the  contracting  officer  that  are 
subject  to  appeal  under  the  disputes  clause 
of  Government  construction  contracts,  a 
release  which  should  not  have  been 
accepted  by  the  Government  may  similarly 
be  treated  as  the  unilateral  act  of  the  con- 
tractor and  may  be  disregarded  by  the  ad- 
ministrative reviewing  authority  on  appeal. 
Although  such  an  authority  may  not  re- 
form contractual  instruments,  the  disre- 
gard of  the  release  under  such  circum- 
stances does  not  constitute  an  affirmative 
act  of  reformation. 

Appeal  of  United  Concrete  Pipe  Corpora- 
tion, IBCA-^2  (May  31,  1956)     63  I.D.  153 

When  specifications  provide  that  a  con- 
tracting officer  may  designate  additional 
borrow  areas  not  designated  on  the  plans, 
the  right  must  be  exercised  reasonably. 
The  issue  of  reasonability  may  not  be 
raised,  however,  by  a  contractor  who  has 
concurred  in  the  opening  of  a  borrow  area. 
Appeal  of  Osoerg  Construction  Company, 
IBCA-32    (June  19,  1956)         63  I.D.  180 

When  the  specification  governing  the 
clearing  of  the  special  tracts  and  adjacent 
danger  tree  strips  provided  that  the  land- 
owners would  "remove  any  merchantable 
timber  required  to  be  cut  by  these  specifica- 
tions," the  specification  was  ambiguous. 
When  all  the  officers  of  the  Government 
supervising  the  performance  of  the  con- 
tract, including  presumably  the  contracting 
officer,  assumed  that  the  landowners  would 
both  cut  and  remove  the  merchantable 
timber  on  these  tracts  and  adjacent  danger 
tree  strips,  and  indeed  negotiated  with 
the  contractor  for  a  long  time  with  re- 
spect to  additional  compensation  for  cut- 
ting the  merchantable  timber  on  the  danger 
tree  strips,  the  Board  will  adopt  the 
practical  construction  put  upon  the  con- 
tract by  the  parties,  especially  in  view  of 
the  familiar  rule  that  any  ambiguity  in  a 
Government  construction  contract  must  be 
resolved  against  the  Government.  Con- 
sequently, the  contractor  is  entitled  to  addi- 
tional compensation  for  the  extra  work 
which  was  the  subject  of  the  negotiations. 

When  in  the  course  of  clearing  the  right- 
of-way   a   forest    fire   occurred,    the   con- 


tractor was  required  under  the  applicable 
specifications  to  make  every  reasonable 
effort  to  suppress  the  fire,  and  hence  is  not 
entitled  to  additional  compensation  to 
cover  its  costs  of  suppressing  the  fire.  It 
is  immaterial  that  the  fire  may  not  have 
been  caused  by  its  operations,  and  that 
orders  to  suppress  the  fire  were  issued  to 
the  contractor  by  the  contracting  officer 
upon  request  of  the  United  States  Forest 
Service.  If  the  fire  was  caused  by  the 
contractor's  operations,  it  was  liable,  more- 
over, to  pay  to  the  Forest  Service  its  costs 
of  suppressing  the  fire,  and  damages  for 
injury  to  National  forest  lands,  and  the 
contracting  officer  was  justified  in  with- 
holding from  payments  due  to  the  con- 
tractor an  amount  sufficient  to  cover  this 
contingent  liabilility.  Although  the  con- 
tracting officer  has  found  that  the  fire  was 
caused  by  the  contractor's  operations,  and 
is  liable  to  the  Forest  Service  for  its 
costs  and  damages,  his  finding  is  a  mere 
conclusion  wholly  unsupported  by  evi- 
dentiary facts,  and  he  is  directed  to  revise 
his  finding  to  remedy  this  defect. 
Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,   1956)  63  I.D.  209 

When  the  contracting  officer  has  fur- 
nished to  the  Comptroller  General,  in  re- 
sponse to  the  latter's  request,  information 
about  a  claim,  which  the  contracting  offi- 
cer expected  to  be  determined  and  settled 
by  the  Comptroller  General,  the  furnishing 
of  such  information  does  not  constitute  a 
finding  of  fact  or  decision  within  the  mean- 
ing of  the  disputes  article  of  the  present 
standard  form  of  construction  contract,  or 
of  the  regulations  of  the  Department  of  the 
Interior  defining  the  authority  of  the 
Board. 

Appeal  of  Gila  Construction  Company,  Inc., 
IBCA-79  (Sept.  21,  1956)  63  I.D.  378 

In  construing  an  ambiguous  provision  of 
a  contract  weight  may  be  given  to  the 
practical  interpretation  placed  upon  the 
provision  by  principal  subordinates  of  the 
contracting  officer  who  participated  ac- 
tively in  its  administration. 
Appeal  of  Paul  C.  Helmick  Company, 
IBCA-39  (Oct.  31,  1956)  63  I.D.  363 

When  a  specification  requires  that  the 
contractor  shall  submit  a  construction  pro- 
gram to  the  contracting  officer  but  does  not 
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provide  for  its  approval  by  him,  it  must 
be  assumed  that  it  was  submitted  merely 
for  the  information  of  the  Government. 
Moreover,  even  if  provision  had  been  made 
for  the  approval  of  the  construction  pro- 
gram, such  approval  could  not  be  given  by 
the  construction  engineer  unless  authorized 
to  do  so  by  the  contracting  officer.  Con- 
sequently, although  the  Government  had 
undertaken  to  furnish  certain  equipment 
to  the  contractor,  it  was  not  obligated, 
merely  because  of  the  submission  of  the 
construction  program,  to  furnish  such 
equipment  in  such  sequence  as  would  en- 
able the  contractor  to  fulfill  the  construc- 
tion program  without  incurring  the  assess- 
ment of  liquidated  damages. 
Appeal  of  A.  S.  Homer  Construction  Co., 
IBCA-75  (Dec.  20,  1956)  63  I.D.  401 

Where  a  contract  provided  for  an  exten- 
sion of  time  in  case  solid  rock  should  be 
encountered  by  the  contractor  in  the  drill- 
ing of  a  well  but  also  required  immediate 
notice  to  be  given  to  the  contracting  officer 
of  the  existence  of  any  such  condition,  the 
failure  of  the  contractor  to  comply  with 
this  procedural  requirement  bars  consider- 
ation on  the  merits  of  a  request  for  an 
extension  of  time.  Even  assuming  that  the 
procedural  requirement  could  have  been 
waived  by  the  contracting  officer,  his  mere 
silence  cannot  be  construed  as  a  waiver  in 
the  circumstances  of  this  case. 
Appeal  of  Carl  W.  Pistor,  IBCA-81 
(Dec.  27,  1956) 

During  the  period  of  30  days  allowed  for 
the  taking  of  an  appeal  from  a  contracting 
officer's  decision,  made  pursuant  to  the 
"disputes"  clause  of  the  standard  form 
Government  contracts,  the  contracting  offi- 
cer may  withdraw  or  change  his  decision ; 
and,  if  he  does  so  before  an  appeal  has 
been  taken,  the  running  of  the  original 
period  of  30  days  is  tolled,  and  a  new  pe- 
riod commences  to  run  at  such  time  as  the 
contractor  receives  a  copy  of  an  amenda- 
tory or  substitute  decision.  A  communica- 
tion from  a  contracting  officer  to  a  con- 
tractor, in  order  to  amount  to  a  decision 
that  will  start  running  the  period  for  ap- 
peal,   must,   at   least,    be   so   worded   as 


fairly  and  reasonably  to  inform  the  con- 
tractor  that   a   determination   under   the 
"Disputes"  clause  is  intended. 
Appeal  of  Central  Wrecking  Corporation, 
IBCA-69  (Mar.  29,  1957)  64  I.D.  145 

The  Board  lacks  jurisdiction  to  grant 
relief  to  a  contractor  under  a  Government 
supply  contract  in  a  case  in  which  the 
contractor,  upon  being  asked  by  the  con- 
tracting officer  to  verify  its  bid,  informed 
the  latter  that  it  had  intended  to  make 
the  bid  but  could  no  longer  perform  because 
of  an  increase  in  costs  since  the  bid  was 
made.  The  relief  which  the  appellant 
contractor  seeks  seems  to  be  either  that  the 
Board  declare  that  no  contract  between  the 
parties  ever  resulted  or,  if  a  contract  was 
made  by  the  parties,  that  the  Board  re- 
form or  rescind  it.  If  there  was  no  con- 
tract, the  Board  whose  jurisdiction  is 
contractual,  could  not  act.  If,  on  the  other 
hand,  a  contract  was  made,  relief  could  be 
granted  only  on  the  ground  of  a  mistake 
in  bid,  and  only  the  Comptroller  General 
or  the  courts  could  afford  such  relief. 
Appeal  of  Stainless  Piping  Supply,  Inc., 
IBCA-106  (May  6,  1957) 

When  the  contracting  officer  has  con- 
sidered claims  on  their  merits,  they  are  not 
barred  by  the  failure  of  the  contractor 
to  comply  with  the  procedural  requirement 
of  written  notice  of  the  claims,  and  the 
circumstance  that  the  claims  may  have 
been  considered  by  the  contracting  officer 
on  the  merits  only  as  a  matter  of  grace, 
may  not  be  given  any  weight  by  the  Board 
of  Contract  Appeals  in  assessing  the  merits 
of  the  claims  on  appeal. 
Appeal  of  Caribbean  Construction  Corpo- 
ration, IBCA-90  (June  28, 1957) 

64  I.D.  254 

Under  the  "Disputes"  clause  of  the 
standard-form  Government  construction 
contracts,  the  contracting  officer  has  the 
responsibility  of  apprising  the  contractor 
of  the  basis  for  his  decision,  and  under 
the  "delays-damages"  clause,  he  has  the 
further  responsibility  of  making  findings 
of  fact  with  respect  to  the  circumstances 
and  extent  of  alleged  excusable  causes  of 
delay. 

Appeal    of    Chas.    I.    Cunningham    Co., 
IBCA-60  (Dec.  6,  1957)  64  I.D.  449 
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A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  the  omission  of  certain  drill 
hole  information  from  the  drawings  was 
a  material  misrepresentation  is  a  claim 
for  unliquidated  damages  which  could  not 
be  considered  by  the  contracting  officer, 
and  may  not  be  considered  by  the  Board  on 
appeal. 

Appeal  of  J.  A.   Terteling  &  Sons,  Inc., 
IBCA-27  (Dec.  31,  1957)  64  I.D.  466 

After  the  occurrence  of  a  storm,  which 
damaged  an  excavation  for  anchors  and 
footing  for  spillway  30-ton  cableway,  the 
contracting  officer  allowed  the  contractor 
an  option  in  performing  the  necessary  re- 
pair work  between  placing  concrete  to  the 
limits  of  the  excavation  or  forming  to  the 
neat  line  of  the  structure,  in  addition  to 
requiring  him  to  clean  out  the  excavation. 
The  contractor  conceded  his  obligation  to 
remove  the  materials  that  had  sloughed 
into  the  excavation  but  contended  that  it 
could  not  be  required  to  reexcavate  be- 
yond the  neat  lines  or  to  place  concrete 
fill  in  this  area.  Although,  the  specifica- 
tions required  excavation  to  he  made  only 
to  the  neat  lines  of  the  structures,  and  it 
was  contemplated  that  forming  would  be 
necessary  only  above  ground  levels,  the 
repair  of  storm  damage  is  not  generally  re- 
garded as  extra  work,  even  though  it  is 
not  contemplated  by  the  specifications,  and 
hence  the  contractor  was  not  entitled  to 
additional  compensation  unless  it  could 
show  that  the  contracting  officer,  in  allow- 
ing it  a  choice  only  between  two  alterna- 
tives prevented  it  from  adopting  still  an- 
other method  which  was  reasonably 
adapted  to  the  requirements  of  the  situa- 
tion and  which  would  have  been  less  ex- 
pensive than  either  of  the  two  methods 
which  were  allowed.  It  is  immaterial  that 
the  cost  of  repairing  the  storm  damage  was 
disproportionate,  or  that  the  work  to  be 
performed  under  the  contract  was  limited 
to  foundation  work. 

Appeal  of  Younger  Bros.,  Inc.,  IBCA-148 
(May  28,  1958)  65  I.D.  238 

When  a  contractor  who  was  seeking  an 
extension  of  time  for  the  performance  of  a 
contract  claimed  that  the  cause  of  delay  in 
completion  was  attributable  to  the  conduct 
of  an  inspector  who  had  died  before  the 


completion  of  the  contract  and  that  he  had 
been  dissuaded  from  notifying  the  con- 
tracting officer  of  the  cause  of  the  delay  by 
the  assurance  of  the  inspector  that  he 
would  be  granted  an  extension  of  time,  the 
Board  will  not  disturb  the  decision  of  the 
contracting  officer  that  an  extension  of 
time  should  be  denied  because  of  the  fail- 
ure of  the  contractor  to  give  written  notice 
of  the  cause  of  the  delay  in  the  absence  of 
proof  that  the  merits  of  the  claim  could 
still  be  ascertained  and  that  the  inspector 
gave  the  assurance  claimed. 
Appeal  of  Utility  Construction  Company, 
IBCA-149  and  IBCA-161  (June  19,  1958) 

65  I.D.  278 

A  contractor  engaged  in  the  construction 
of  a  substation  for  the  Bonneville  Power 
Administration  cannot  successfully  assert 
a  claim  for  damages  based  on  the  failure 
of  the  contracting  officer  to  approve  a 
source  of  quarry  rock  within  the  period 
specified  in  the  contract  when  his  request 
for  approval  did  not  clearly  designate  the 
source  of  the  rock,  and  he  had  no  firm 
commitment  for  the  crushing  of  the  rock 
during  the  period  of  delay. 

The  claim  of  a  contractor  engaged  in  the 
construction  of  substations  for  the  Bonne- 
ville Power  Administration  that  he  was 
obliged  to  incur  expenses  for  overtime  by 
reason  of  an  order  of  the  contracting  officer 
to  accelerate  the  work  must  be  rejected 
when  it  appears  that  the  contractor  was 
greatly  behind  in  his  work  at  that  time; 
that  the  contracting  officer  had  the  ex- 
press right  under  the  specifications  to  di- 
rect that  the  contractor's  work  force  be 
increased  when  a  satisfactory  rate  of  prog- 
ress was  not  being  maintained ;  and  that 
the  contracting  officer  merely  authorized 
the  overtime  work.  Although  the  contrac- 
tor had  prior  thereto  requested  an  exten- 
sion of  time,  and  the  contracting  officer  had 
failed  to  act  on  the  request,  the  contractor 
cannot  be  said  to  have  been  prejudiced 
when  the  request  was  not  made  at  the  time 
the  delays  occurred  ;  the  contractor  did  not 
demur  against  the  contracting  officer's  in- 
action, and  the  contracting  officer,  after 
virtually  granting  the  contractor's  request 
at  the  time  the  work  was  ordered  to  be 
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accelerated,   finally  granted  an  adequate 
extension  of  time. 

Appeal   of    W   d    W   Company,    IBCA-54 
(Aug.  4,  1958) 

Appeals  from  decisions  of  contracting 
officers  which  involve  a  question  of  law  are 
not  subject  to  the  30-day  limit  prescribed 
in  the  "disputes"  clause  of  the  standard- 
Government  construction  contract,  since 
that  clause  relates  only  to  disputes  "con- 
cerning a  question  of  fact." 
Appeal  of  Gustav  Hirsch  Organization, 
Inc.,  IBCA-175  (Oct.  30,  1958) 

Under  a  contract  which  empowers  the 
contracting  officer  to  suspend  the  work 
when  the  weather  is  unsuitable,  or  condi- 
tions are  unfavorable  for  its  suitable  prose- 
cution, the  action  of  the  contracting  officer 
in  fixing  the  elate  on  which  a  suspension  is 
to  begin  or  end  does  not  preclude  the  retro- 
active allowance  of  extension  of  time  for 
a  period  immediately  preceding  or  follow- 
ing the  date  so  fixed,  if  during  such  period 
no  real  progress  on  the  contract  work  was 
achieved  by  reason  of  weather  conditions 
that  clearly  were  unsuitable  or  unfavor- 
able. 

Appeal  of  Lar sen-Meyer  Construction  Co., 
IBCA-85  (Nov.  24,  1958)  65  I.D.  463 

A  contracting  officer  is  entitled  to  have 
contractors  give  him  reasonable  notice  of 
readiness  of  the  work  for  final  inspection. 
Appeal  of  Cox  and  Haddox,  IBCA-155 
(Mar.  26,  1959)  66  I.D.  97 

The  Board  of  Contract  Appeals  will  not 
determine  an  appeal  by  a  contractor  in  the 
absence  of  findings  of  fact  and  a  decision 
by  the  contracting  officer. 
Appeal  of  General  Excavating  Company, 
IBCA-150  (May  25, 1959) 

When  a  tract  book  inspection  made  in 
connection  with  the  preparation  of  public 
lands  records  was  expanded  from  its 
limited  purpose  of  checking  missing  docu- 
ments into  a  more  comprehensive  inspec- 
tion of  the  accuracy  and  completeness  of 
the  contractor's  work,  the  contractor  is  not 
entitled  to  extra  costs  of  supplying  addi- 
tional services  and  equipment  in  connec- 
tion with  the  expanded  inspection  when 
the  contracting  officer  found  that  the  ex- 
panded inspection  included  the  perform- 
ance of  functions  that  were  the  contrac- 


tor's responsibility  and  were  of  greater 
value  to  the  contractor  than  the  amount 
of  its  claim,  and  the  contractor  during  the 
long  period  of  the  expanded  inspection 
never  requested  payment  for  the  addi- 
tional services  and  equipment. 
Appeal  of  Petroleum  Ownership  Map  Com- 
pany, IBCA-169  (Jan.  19,  1960)     67  I.D  33 

A  communication  from  a  contracting 
officer  to  a  contractor,  in  order  to  consti- 
tute a  decision  which  will  start  the  run- 
ning of  the  appeal  period  under  a 
"Disputes"  clause,  must  be  so  worded  as 
fairly  and  reasonably  to  inform  the  con-  ! 
tractor  that  a  decision  under  the  "Dis- 
putes"  clause  is  intended. 
Appeal  of  General  Excavating  Company, 
IBCA-188  (Sept.  21,  1960)  67  I.D.  344 

Contracting  Officer  may  validly  grant  a 
request  for  extension  of  time  for  taking  an 
appeal,  if  such  a  request  is  received  and 
acted  upon  before  the  appeal  period  has 
elapsed. 

Appeal   of  Refer   Construction   Company, 
IBCA-209  (Oct.  20,  1960)  67  I.D.  457 

Where  the  contract  drawing  sets  out  the 
shape  and  essential  dimensions  of  material 
to  be  furnished,  and  the  contractor  de- 
livers material  of  different  shape  and  di- 
mensions which  could  not  be  used  without 
corrective  work,  claiming  that  the  contract 
drawing  and  specifications  were  insuffi- 
cient to  establish  the  required  shape  and 
all  of  the  dimensions,  a  finding  by  the  con- 
tracting officer,  that  the  material  delivered 
was  not  in  accordance  with  the  drawing, 
and  was  not  acceptable,  will  not  be  dis- 
turbed in  the  absence  of  convincing  proof 
that  such  finding  was  erroneous. 
Appeal  of  Northwest  Marine  Iron  Works, 
IBCA-213  (Oct.  26,  1960) 

A  motion  by  the  Government  for  dis- 
missal of  an  appeal  on  the  grounds  that  the 
contractor  failed  to  give  timely  written  no- 
tices of  protests  as  required  by  the  con- 
tract, will  be  denied,  where  the  appellant 
has  raised  issues  of  fact  as  to  timeliness 
of  such  notices,  and  as  to  prior  actual 
knowledge  of  the  protested  matters  and 
partial  action  thereon  by  the  contracting 
officer's  representative. 
Appeal  of  Cheney-Cherf  and  Associates, 
IBCA-250  (Nov.  14,  1960)  67  I.D.  396 
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The  mere  consideration  of  a  claim  on  its 
:    merits  by  the  contracting  officer  is  fatal  to 
->ii   the  invocation  of  the  lack  of  timeliness. 
Appeal     of     Wyle     Maddox,     IBCA-248 
(Feb.  1,  1961) 

Where,  letters  received  from  a  contract- 
ing officer  are  appealed  from,  and  such 
letters  do  not  dispose  finally  of  pending 
claims  and  do  not  contain  such  language 
as  will  fairly  and  reasonably  inform  the 
contractor  that  decisions  under  the  "Dis- 
putes" clause  are  intended,  the  appeal  will 
be  remanded  to  the  contracting  officer  for 
decision. 

Appeal  of  Barkley  Pipeline  Construction, 
Inc.,  IBCA-264  (Apr.  6,  1961)     68  I.D.  103 

Where  a  letter  from  a  contracting  officer 
does  not  finally  dispose  of  pending  claims 
and  does  not  place  the  contractor  on  notice 
that  a  decision  under  the  "Disputes"  clause 
is  intended,  an  appeal  taken  from  such 
letter  will  be  remanded  to  the  contracting 
officer  for  issuance  of  findings  of  fact  and 
decision. 

Appeal   of   Production   Tool   Corporation, 
IBOA-262  (Apr.  17,  1961)  68  I.D.  109 

Where,  letters  of  the  contracting  officer 
do  not  finally  dispose  of  pending  claims 
and  do  not  place  the  contractor  on  notice 
that  a  decision  under  the  "Disputes"  clause 
is  intended,  an  appeal  taken  from  such 
letter  will  be  remanded  to  the  contracting 
officer  for  proper  issuance  of  findings  of 
fact  and  decision. 

Appeal    of    Hunt    Contracting    Company, 
IBCA-260  (May  17, 1961) 

It  is  well  settled  that  final  delivery,  final 
acceptance,  and  final  payment  do  not  op- 
erate to  divest  the  contracting  officer  of 
his  authority  to  act  under  the  contract. 
Appeal  of  M.  Benjamin  Electric  Company, 
Inc.,  IBOA-280   (June  9,  1961) 

Findings  of  Fact  and  Decision  of  con- 
tracting officer  will  be  vacated  and  ap- 
peal dismissed  without  prejudice  where 
department  counsel  moves  for  dismissal 
without  prejudice  on  grounds  that  con- 
tracting officer  desires  to  investigate  more 
fully  and  reconsider  findings  of  fact  and 
decision. 

Appeal  of  Dairyland  Construction   Com- 
pany, IBCA-284  (June  15, 1961) 


Where  a  contract  for  rehabilitation  of  a 
transmission  line  requires  the  perform- 
ances of  certain  items  of  work  at  unit 
prices  as  to  all  structures  of  the  line,  the 
elimination  by  the  contracting  officer  of 
such  work  as  to  some  structures  consti- 
tutes a  constructive  change  order  entitling 
the  contractor  to  an  equitable  adjustment. 

Where  the  contract  does  not  contemplate 
any  requirement  for  certain  work  directed 
by  the  contracting  officer  and  the  evidence 
tends  to  show  that  such  work  is  not  gen- 
erally included  as  part  of  other  required 
work,  the  direction  of  such  additional 
work  constitutes  a  constructive  change 
order  entitling  the  contractor  to  an 
equitable  adjustment. 

Appeal   of  Flora   Construction    Company, 
IBCA-180  (June  30, 1961) 

A  decision  of  a  contracting  officer  "can- 
not be  treated  as  a  final  decision"  when 
contracting  officer  fails  to  comply  with  De- 
partmental Manual  and  Federal  Procure- 
ment Regulations. 

Decision  of  the  contracting  officer  must 
be  supported  by  evidentiary  facts.  These 
facts  should  be  stated  in  sufficient  detail 
to  enable  the  Board,  as  well  as  the  contrac- 
tor, to  understand  the  basis  of  the  con- 
tracting officer's  decision. 
Appeal  of  Spaw-Glass,  Inc.,  IBCA-282 
(Nov.  3,  1961)  68  I.D.  329 

A  constructive  change  order  arises 
where  directions  are  given  by  the  contract- 
ing officer  to  perform  the  work  by  methods 
not  required  by  the  contract.  It  entitles 
the  contractor  to  an  equitable  adjustment. 
Appeal  of  Henly  Construction  Company, 
IBCA-249  ( Dec.  7, 1961 )  68  I.D.  348 

Under  a  contract  involving  the  construc- 
tion of  two  tunnels,  where  the  contract 
specifications  provide  that  the  judgment 
of  the  contracting  officer  shall  determine 
the  quantity  of  permanent  timbering 
necessary  for  satisfactory  construction  of 
the  tunnels,  the  instructions  of  the  con- 
tracting officer  for  reduction  of  such 
quantity  of  timbering  in  the  major  areas 
of  the  tunnels  do  not  constitute  actual  or 
constructive  changes  within  the  meaning 
of  the  Changes  Clause  (Clause  3),  of 
Standard  Form  23A. 

Appeal  of  Cheney-Cherf  and  Associates, 
IBCA-250  (June  19,  1962)         69  I.D.  102 
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A  claim  for  additional  compensation  for 
concrete  will  be  dismissed  on  motion, 
where  the  contract  provided  for  measure- 
ment of  concrete  for  payment  in  accord- 
ance with  neat  lines  of  pre-existing 
structures  on  the  drawings,  and  the  con- 
tractor failed  to  seek  clarification  from  the 
contracting  officer,  before  pouring  the 
concrete,  as  to  his  later  allegations  that 
the  pre-existing  structures  were  not  in  ac- 
cordance with  the  neat  lines. 
Appeal  of  Flora  Construction  Company  and 
Argus  Construction  Company,  IBCA-319 
(July  19,  1962) 

Where  the  contractor  fails  to  sustain 
its  burden  of  proof,  the  findings  and  deci- 
sions of  the  contracting  officer  must  be  ac- 
cepted and  will  stand  unless  it  is  manifest 
on  the  very  face  of  the  record  that  they  are 
erroneous. 

Appeal    of    John    Martin    Company,    Inc. 
IBCA-316  (Sept.  21, 1962) 

Where  examination  of  the  site  and  of 
the  contract  limitations  concerning  ma- 
terials to  be  retained  by  the  contractor 
should  have  created  a  doubt  as  to  his 
right  of  retention,  the  contractor  should 
have  sought  clarification  from  the  contract- 
ing officer  prior  to  bidding. 
Appeal  of  Richard  F.  Greenhalgh, 
IBCA-283  (Oct.  31,  1962) 

Under  a  change  order  for  elimination  of 
part  of  the  work,  where  the  contracting 
officer  considers  but  omits  to  complete  the 
equitable  adjustment  of  the  time  allowed 
for  performance  of  the  remainder  of  the 
work,  and  the  contractor  has  not  appealed 
as  to  that  omission,  the  Board  will  take 
jurisdiction  de  novo  as  to  such  errors  or 
omissions  and  will  determine  the  equitable 
adjustment. 

The  Board  will  generally  remand  a  claim 
not  previously  presented  to  the  contracting 
officer.  Under  the  unusual  circumstances 
surrounding  this  appeal,  the  claim  will  not 
be  remanded,  since  the  ends  of  justice 
would  not  be  served  when  such  remand 
would  cause  further  delay  in  the  disposi- 
tion of  the  claim. 

Appeal  of  Eastern  Maintenance  Company, 
IBCA-275  (Nov.  29,  1962)  69  I.D.  215 

Where,  contracting  officer  erroneously 
issues  a  decision  on  a  claim  not  presented 


to  him,  the  decision  does  not  have  any 
standing  or  effect.  Where  the  contracting 
officer  has  not  ruled  on  a  claim,  the  matter 
must  be  first  disposed  of  by  him  by  an  ap- 
propriate findings  of  fact  and  decision,  be- 
fore it  may  be  considered  by  the  Board. 
Appeal  of  A.  and  H.  Builders,  Inc., 
IBCA-314   (Mar.  6,  1963) 

A  communication  from  a  contracting  of- 
ficer to  a  contractor,  in  order  to  amount  to 
a  decision,  must,  at  least,  be  so  worded  as 
to  fairly  and  reasonably  inform  the  con- 
tractor that  a  determination  under  the 
"Disputes"  clause  is  intended. 

When  the  contracting  officer  makes  a  de- 
cision under  the  "Disputes"  clause,  he  acts 
in  a  quasi-judicial  capacity.  The  de- 
cision must  represent  his  own  judgment, 
rather  than  a  determination  dictated  to 
him  by  another  not  authorized  by  the  terms 
of  the  contract. 

Appeal  of  Earl  B.  Bates  Nursery, 
IBGA-368  (May  13,  1963)  70  I.D.  163 

Under  a  contract  for  the  clearing  of  the 
right-of-way  for  a  transmission  line  which 
(1)  prescribes  specific  standards  to  govern 
the  clearing  (2)  authorizes  the  contract- 
ing officer  to  issue  special  instructions  for 
areas  presenting  special  problems,  and  (3) 
states  general  objectives  to  be  achieved  or 
safeguarded  through  the  clearing,  the  con- 
tracting officer  may  permit  deviations  from 
the  specific  standards  by  virtue  of  his  au- 
thority to  issue  special  instructions,  pro- 
vided such  deviations  are  in  keeping  with 
the  general  objectives  stated  in  the  con- 
tract (Claims  A-l  and  A-2). 
Appeals  of  Montgomery-Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

When  the  Board  discovers  during  the 
consideration  of  an  appeal  that  a  faulty  or 
an  erroneous  or  no  administrative  action 
has  been  taken  by  a  contracting  officer 
respecting  a  claim  presented  by  the  con- 
tractor, the  Board,  in  interest  of  justice 
and  proper  contract  administration,  will 
remand  the  matter  to  the  contracting  offi- 
cer for  the  taking  of  the  appropriate  con- 
tract administration  action. 
Appeal  of  McLinn  Construction  Company, 
IBCA-369  (July  24,  1963) 
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Final  delivery,  final  acceptance,  and 
final  payment  do  not  operate  to  divest  the 
contracting  officer  of  his  authority  to  act 
under  the  contract.  Hence,  these  elements 
t  are  not  an  absolute  bar  to  allowance  of  a 
claim. 

Appeal  of  Korshoj  Construction  Company, 
IBCA-32   (Aug.  27,  1963)  70  I.D.  400 

An  appeal  will  be  remanded  to  the  con- 
tracting officer  where  the  findings  do  not 
contain  sufficient  details  as  to  the  reasons 
for  denial  of  a  portion  of  the  contractor's 
claim. 

Appeal  of  Paul  A.  Teegarden,  IBCA-382 
(Sept.  11,  1963) 

When  a  claim  for  a  time  extension  under 
a  contract  is  presented  to  the  contracting 
officer,  it  is  the  duty  of  the  latter  to  make 
an  impartial  and  objective  determination 
of  all  questions  that  are  directly  relevant 
to  the  extent  of  the  delays  upon  which  such 
claim  is  founded. 

Appeal  of  Paul  A.  Teegarden,  IBCA-382 
(Sept.  27,  1963)  70  I.D.  436 

A  Government  motion  to  remand  an  ap- 
peal to  the  contracting  officer  for  the  prep- 
aration of  supplemental  findings  of  fact 
and  decision  is  granted,  where  appellant 
remains  silent. 

Appeal  of  Gunther  and  Shirley  Company 
and  E.  V.  Lane  Corporation,  IBCA-352 
(Nov.  7,  1963) 

Where  a  claim  for  a  time  extension  is 
presented  to  the  contracting  officer,  it  is 
the  duty  of  the  latter  to  make  an  impartial 
and  objective  determination  of  all  ques- 
tions that  are  directly  relevant  to  the  ex- 
tent of  the  delays  upon  which  such  claim 
is  founded. 

Appeal  of  Edisto  Construction  Company, 
IBCA-409  (Feb.  28,  1964)  71  I.D.  68 

A  contractor  is  not  entitled  to  additional 
compensation  where  the  extra  work  on 
which  the  claim  is  founded  was  performed 
outside  of  the  paylines  established  by  the 
contracting  officer  pursuant  to  his  contract 
authority.  Under  such  circumstances  the 
work  was  unnecessary  and  the  contractor 
was  a  mere  "volunteer"  with  respect 
thereto. 

Appeal  of  R  &  M  Contractors,  Inc., 
IBCA-325  (Apr.  21,  1964)  71  I.D.  132 


A  provision  in  a  standard-form  Govern- 
ment contract  which  specifically  grants  the 
contracting  officer  authority  to  decide  par- 
ticular matters  does  not  except  his  deci- 
sion upon  such  matters  from  review  under 
the  "Disputes"  clause  of  the  contract,  even 
though  the  provision  is  written  in  terms 
that  call  for  the  exercise  of  judgment  and 
discretion  by  him,  unless  the  provision 
affirmatively  discloses  an  intent  that  deci- 
sions by  the  contracting  officer  with  respect 
to  such  matters  shall  be  final. 

Decisions  by  a  contracting  officer  not  to 
waive  the  defense  that  a  claim  is  un- 
timely are  subject  to  review  under  a  stand- 
ard-form "Disputes"  clause,  irrespective  of 
whether  the  waiver  authority  of  the  con- 
tracting officer  is  express,  as  under  the 
"Changes"  clause,  or  is  implied,  as  under 
some  provisions  of  "Protests"  clauses. 
Appeal  of  Korshoj  Construction  Company, 
IBCA-321  (Apr.  29,  1964)  71  I.D.  152 

Where  a  contractor  alleges  that  it  en- 
countered changed  conditions  cognizable 
under  a  standard  "Changed  Conditions" 
clause,  and  the  contracting  officer  denies 
the  claims  without  deciding  that  issue,  the 
appeal  will  be  remanded  to  the  contracting 
officer  for  the  issuance  of  new  or  supple- 
mentary findings  of  fact. 
Appeal  of  Peter  Reiss  Construction  Co., 
Inc.  and  Lew  Norris  Demolition  Co.,  Inc., 
IBCA-351  (Sept.  29,  1964) 

XIII.  CONTRACTOR 

The  Government  was,  however,  liable  for 
damages  for  its  delay  in  making  available 
to  the  contractor  a  number  of  danger  tree 
strips  adjacent  to  certain  special  tracts 
from  which  the  owners  of  the  tracts  rather 
than  the  contractor  were  to  remove  the 
merchantable  timber.  Although  these  dan- 
ger tree  strips  were  not  made  available  to 
the  contractor  until  shortly  before  the 
final  date  for  completion  of  the  contract, 
the  Government  has  failed  to  offer  any  rea- 
sonable explanation  for  the  delay.  In  this 
case,  the  delay  must  be  regarded  as 
especially  serious,  since  it  was  implicit  in 
the  requirements  of  the  contract  that  the 
clearing  of  the  special  tracts  and  the  fell- 
ing of  the  adjacent  danger  trees  would  be 
a  related  operation. 

When  in  the  course  of  clearing  the  right- 
of-way  a  forest  fire  occurred,  the  contractor 
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was  required  under  the  applicable  specifica- 
tions to  make  every  reasonable  effort  to 
suppress  the  fire,  and  hence  is  not  en- 
titled to  additional  compensation  to  cover 
its  costs  of  suppressing  the  fire.  It  is  im- 
material that  the  fire  may  not  have  been 
caused  by  its  operations,  and  that  orders  to 
suppress  the  fire  were  issued  to  the  con- 
tractor by  the  contracting  officer  upon  re- 
quest of  the  United  States  Forest  Service. 
If  the  fire  was  caused  by  the  contractor's 
operations,  it  was  liable,  moreover,  to  pay 
to  the  Forest  Service  its  costs  of  suppress- 
ing the  fire,  and  damages  for  injury  to 
National  forest  lands,  and  the  contracting 
officer  was  justified  in  withholding  from 
payments  due  to  the  contractor  an  amount 
sufficient  to  cover  this  contingent  liability. 
Although  the  contracting  officer  has  found 
that  the  fire  was  caused  by  the  contractor's 
operations,  and  is  liable  to  the  Forest 
Service  for  its  costs  and  damages,  his  find- 
ing is  a  mere  conclusion  wholly  unsup- 
ported by  evidentiary  facts,  and  he  is  di- 
rected to  revise  his  finding  to  remedy  this 
defect. 

Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

When  a  specification  requires  that  the 
contractor  shall  submit  a  construction  pro- 
gram to  the  contracting  officer  but  does  not 
provide  for  its  approval  by  him,  it  must  be 
assumed  that  it  was  submitted  merely  for 
the  information  of  the  Government.  More- 
over, even  if  provision  had  been  made  for 
the  approval  of  the  construction  program, 
such  approval  could  not  be  given  by  the 
construction  engineer  unless  authorized  to 
do  so  by  the  contracting  officer.  Conse- 
quently, although  the  Government  had  un- 
dertaken to  furnish  certain  equipment  to 
the  contractor,  it  was  not  obligated,  merely 
because  of  the  submission  of  the  construc- 
tion program,  to  furnish  such  equipment  in 
such  sequence  as  would  enable  the  con- 
tractor to  fulfill  the  construction  program 
without  incurring  the  assessment  of  liqui- 
dated damages. 

Appeal  of  A.  S.  Horner  Construction  Co., 
IBCA-75  (Dec.  20,  1956)  63  I.D.  401 

A  manufacturer  of  a  shunt  reactor  which 
failed  upon  being  energized  after  installa- 
tion has  the  burden  of  proving  that  the 


failure  was  attributable  to  a  fault  of  the 
Government  which  was  the  purchaser 
when  the  preliminary  tests  of  the  reactor 
at  the  factory  were  not  made  entirely  as 
required  by  the  specifications,  and  final 
acceptance  of  the  reactor  was  under  the 
specifications  subject  to  further  testing  and 
a  period  of  satisfactory  operation  after  in- 
stallation. However,  even  if  the  Govern- 
ment has  the  burden  of  proving  the  prob- 
able cause  of  the  failure  of  the  reactor, 
this  need  be  established  only  by  a  clear  pre- 
ponderance of  the  evidence,  and  the  Gov- 
ernment has  succeeded  in  showing  that  the 
most  probable  cause  of  the  reactor's  failure 
was  a  defective  weld. 

Appeal  of  Westinghouse  Electric  Corpora- 
tion,   IBCA-182    (Mar.   16,   1960) 

67  I.D.  100 

An  appeal  will  not  be  dismissed  for 
technical  defects  consisting  of  the  inad- 
vertent omission  of  the  corporate  name  of 
the  contractor  in  the  appeal  papers  and 
the  substitution  therefor  of  the  name  of 
the  contractor's  representative  and 
employee. 

Appeal  of  Barkley  Pipeline  Construction, 
Inc.,  IBCA-264  (Apr.  6,  1961)     68  I.D.  103 

Under  the  standard  form  of  Government 
construction  contract,  the  risk  of  loss  on 
account  of  increases  in  the  cost  of  the  job 
that  are  not  the  product  of  any  com- 
pensable act  or  omission  of  the  Govern- 
ment, but  that  are  caused  merely  by  the 
encountering  of  bad  construction  weather, 
whether  normal  for  the  season  of  the  year 
involved  or  sufficiently  abnormal  to  con- 
stitute an  excusable  cause  of  delay,  rests 
upon  the  contractor  (Claims  A-3  and  G-2). 
Appeals  of  Montg ornery -Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

An  appeal  will  not  be  dismissed  for  tech- 
nical defects  consisting  of  the  inadvertent 
omission  of  the  corporate  name  of  the  con- 
tractor in  the  notice  of  appeal  and  the  sub- 
stitution therefor  of  the  name  of  the 
contractor's  representative  or  officer. 
Appeal  of  Edisto  Construction  Company, 
IBCA-409   (Feb.  28,  1964)  71  I.D.  68 
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XIV.  DAMAGES 

Generally 

1    Where,  as  a  result  of  revision  in  plans, 

the  Government  reduced  the  amounts  of 

excavation,      compacting      backfill,      and 

ilampproofing  to  be  performed  by  the  con- 

':  'tractor,  he  is  entitled  by  way  of  additional 

"    compensation  not  only  to  a  percentage  of 

his  fixed  costs  attributable  to  the  elimi- 

:     nated   work   but   also   to   his   anticipated 

:   profits.       The     "approximate     quantities" 

:t  .clause  included  in   the  specifications  ex- 

;  .cuses  the  Government  from  such  liability 

,only    when    the    reductions    in    estimated 

.    quantities  are  not  due  to  changes  in  plans. 

V" Appeal  of  M.   Hoard,   IBCA-6    (May   11, 

J  1955) 

The  contractor  was  proceeding  legally  at 
|  its  own  risk  in  moving  men  and  equipment 
to  tracts  of  the  right-of-way  prior  to  the 
receipt  of  formal  written  notice  that  the 
■  tracts  were  available,  and  hence  the  Gov- 
11  ernment  was  not  liable  for  any  damages 
'  which  the  contractor  may  have  sustained 
'  as  a  result  of  its  premature  occupation  of 
i    the  tracts. 

I  Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
I    (July  31,  1956)  63  I.D.  209 

A  contractor  is  not  entitled  to  additional 
compensation  for  the  construction  of  a 
berm  when  the  record  is  so  obscure  that 
the  contractor  cannot  be  said  to  have  es- 
tablished either  that  the  work  performed 
did  not  come  under  provisions  of  the  spec- 
ifications which  would  require  the  perfor- 
mance of  the  work  at  the  bid  prices,  or 
that  it  actually  sustained  the  additional 

I  costs  claimed. 

'  Appeal  of  J.  D.  Armstrong  Company,  Inc., 
I  IBCA-40   (Aug.  17,  1956)  63  I.D.  289 

A  claim  for  additional  compensation  on 
1  account  of  an  increase  in  wages  granted  by 
ij;  the  contractor,  in  response  to  a  union  de- 
mand, must  be  denied  where  the  only  con- 
I   tractual  provision  under  which  the  claim 
might  conceivably  be  allowed  is  limited  to 
expenses  that  are  "actual,  reasonable,  and 
I   necessary,"  and  where  there  is  no  showing 
that  the  labor  market  in  the  contract  area 
was    such    that    the    contractor    had    no 
alternative  but  to  meet  the  demand. 
Appeal  of   Commonwealth   Electric   Com- 
pany, IBCA-87  (Jan.  18, 1957) 


The  Bonneville  Power  Administration  is 
not  responsible  for  alleged  damages  sus- 
tained by  a  contractor  engaged  in  the  con- 
struction of  a  substation  as  a  result  of  its 
delay  in  making  the  substation  site  avail- 
able to  the  contractor  in  the  absence  of  an 
express  promise  to  make  the  site  available 
on  the  date  of  notice  to  proceed  or  the 
showing  of  a  lack  of  diligence  on  its  part, 
particularly  when  the  contractor  himself 
was  not  fully  ready  to  proceed  during  the 
period  of  delay.  Under  such  circumstances 
the  contractor  is  entitled  only  to  an  exten- 
sion of  time  for  the  delay. 

A  contractor  engaged  in  the  construction 
of  a  substation  for  the  Bonneville  Power 
Administration  cannot  successfully  assert 
a  claim  for  damages  based  on  the  failure  of 
the  contracting  officer  to  approve  a  source 
of  quarry  rock  within  the  period  specified 
in  the  contract  when  his  request  for  ap- 
proval did  not  clearly  designate  the  source 
of  the  rock,  and  he  had  no  firm  commit- 
ment for  the  crushing  of  the  rock  during 
the  period  of  delay. 

The  damage  claims  of  a  contractor  en- 
gaged in  the  construction  of  substations  for 
the  Bonneville  Power  Administration  based 
on  alleged  orders  of  inspectors  to  perform 
work  in  excess  of,  or  contrary  to  the  re- 
quirements of  the  specifications,  must  be 
rejected  when  the  claims  are  not  supported 
by  credible  evidence  and  the  contractor  did 
not  protest  to  the  inspectors'  superiors  at 
the  time  such  work  was  performed,  and 
request  them  to  determine  whether  the  or- 
ders of  the  inspectors  were  arbitrary  and 
unreasonable. 

Appeal   of    W   &    W    Company,    IBCA-54 
(Aug.  4,  1958) 

Under  a  contract  for  the  clearing  of  a 
transmission  line  right-of-way  within  a  na- 
tional forest  which  provides  that  the  con- 
tractor shall  pay  "suppression  costs  and 
damages  resulting  from  any  fires  caused  by 
his  operations,"  a  claim  by  the  Govern- 
ment for  payment  of  such  costs  and  dam- 
ages is  allowable  when  the  fact  that  the 
fire  was  caused  by  the  contractor's  opera- 
tions is  established  by  a  preponderance  of 
the  evidence.  Evidence  showing  that  the 
fire  started  at  a  place  where  smoking  would 
have  been  particularly  dangerous  and 
would  probably  have  resulted  in  the  im- 
mediate discharge  of  an  employee  detected 
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in  so  doing,  that  a  group  of  the  contractor's 
employees  ate  lunch  extremely  close  to 
this  place  within  approximately  30  minutes 
before  the  discovery  of  the  fire,  that  one 
of  these  employees  was  an  habitual  smoker, 
that  following  the  lunch  period  this  em- 
ployee had  a  clear  opportunity  for  unde- 
tected smoking  at  the  place  where  the  fire 
started,  that  the  possibility  of  the  fire  hav- 
ing been  started  by  occurrences  other  than 
smoking  was  remote,  that  the  possibility 
of  persons  other  than  the  contractor's  em- 
ployees having  been  sufficiently  close  in 
point  of  time  and  distance  to  have  started 
the  fire  was  likewise  remote,  and  that  the 
employee  who  was  an  habitual  smoker  had 
not  denied  that  he  did  smoke  during  or 
after  the  lunch  period,  but,  in  statements 
made  shortly  after  the  fire,  had  asserted 
that,  while  he  was  aware  of  the  hazards  of 
smoking  in  the  woods  and  took  precautions 
against  fire  whenever  he  did  so,  he  could 
not  remember  whether  he  had  smoked  on 
this  occasion,  is  sufficient  to  establish  that 
the  fire  was  caused  by  carelessness  on  the 
part  of  one  of  the  contractor's  employees. 
Appeal  of  Paul  C.  Helmick  Company, 
IBCA-39  (Supp.)    (Aug.  21,  1958) 

65  I.D.  355 

Interest  is  not  allowable  as  a  part  of  an 
equitable  adjustment  under  a  standard- 
form  Government  contract. 
Appeal  of  Flora  Construction   Company, 
IBCA-101  (Sept.  4,  1959)  66  I.D.  315 

A  claim  by  a  contractor  for  reimburse- 
ment of  a  sum  deducted  from  the  contract 
price  because  of  failure  to  comply  with  the 
specifications,  which  is  based  on  the  theory 
that  such  failure  was  due  to  impossibility 
resulting  from  faulty  design  by  the  Gov- 
ernment, is  not  allowable  where  the  evi- 
dence shows  that  departures  by  the  con- 
tractor from  appropriate  or  prescribed  con- 
struction procedures  contributed  to  such 
failure,  and  does  not  negative  the  possi- 
bility that  but  for  those  departures  the 
contractor  could  readily  have  met  the  al- 
legedly impossible  requirement. 
Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  1960) 

The  additional  compensation  to  be  paid 
as  damages  for  breach  of  contract  or  as  an 
equitable  adjustment  under  a  contract  may 
properly   be  measured   by  the   difference 


between  the  cost  that  would  have  been  in- 
curred by  the  contractor  if  the  job  had 
not  been  affected  by  the  compensable  event 
in  suit,  and  the  costs  that  were  necessarily 
and  reasonably  incurred  by  the  contractor 
in  performing  the  job  under  the  circum- 
stances under  which  it  actually  had  to  be 
performed  as  a  result  of  such  compensa- 
ble event.  The  "total  cost"  method  where- 
by the  sum  to  be  paid  is  measured  merely 
by  the  difference  between  the  amount  bid 
by  the  contractor,  without  regard  to  its 
reasonableness,  and  the  costs  actually  in- 
curred in  performing  the  job,  without  re- 
gard to  what  caused  them,  is  unacceptable 
in  ordinary  circumstances  (Claims  A-l 
and  A-2). 

The  expense  of  measures  undertaken 
for  the  purpose  of  performing  extra  work 
resulting  from  a  change  ordered  by  the 
Government,  or  of  overcoming  hindrances 
resulting  from  a  breach  of  contract  by  the 
Government,  is  allowable  to  the  extent  to 
which  the  expense  was  actually  and  rea- 
sonably incurred,  and,  hence,  if  such 
measures  were  actually  and  reasonably 
undertaken  during  the  winter,  the  cost  in- 
curred in  performing  them  at  that  time  of 
the  year  would  be  allowable.  When  the 
measures  so  undertaken  form  an  integral 
component  of  a  series  of  operations  that 
is  pushed,  wholly  or  partially,  into  the  win- 
ter as  a  necessary  consequence  of  the  in- 
corporation of  such  measures  within  the 
series,  the  compensation  due  the  contractor 
also  includes  the  amount  by  which  the  cost 
of  the  subsequent  operations  in  the  series 
was  increased  through  their  projection  in- 
to an  unfavorable  season  (Claim  G-2). 
Appeals  of  Montg ornery -Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

Liquidated  Damages 

The  partial  use  of  the  facility  construc- 
ted by  the  contractor  is  not  a  sufficient  rea- 
son for  remitting  liquidated  damages,  when 
such  use  in  no  way  interfered  with  the 
work  of  the  contractor. 
Appeal  of  Campoell  Construction  &  Equip- 
ment Co.,  IBCA-2  (Jan.  11,  1955) 

62  I.D.  6 

Where  a  contract  was  modified  by  an  un- 
derstanding between  the  parties  which  was, 
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strictly  speaking,  inconsistent  with  its 
literal  terms,  and  so  constituted  a  change 
"within  the  general  scope"  thereof,  as  pro- 
vided in  Article  2  thereof,  and  where  as  a 
result  of  the  change  the  contractor  was  re- 
quired to  perform  extra  work,  he  is  en- 
titled not  only  to  payment  for  the  extra 
work  accomplished  but  also  to  an  exten- 
sion of  time  for  the  completion  of  the  work 
by  way  of  an  equitable  adjustment,  and 
liquidated  damages  which  have  been 
assessed  against  him  should  be  remitted. 
Appeal  of  RyaJl  Engineering  Company, 
IBCA-1    (Mar.  30,  1955)  62  I.D.  118 

It  is  well  settled  that  the  failure  to  ex- 
cept an  item  from  settlement  has  the  effect 
of  barring  any  claim  based  on  such  item, 
and,  therefore,  a  contractor  who,  in  execut- 
ing a  release  on  the  contract,  requested  an 
extension  of  time  of  a  certain  number  of 
days  for  the  completion  of  the  work  under 
the  contract,  cannot  subsequently  increase 
its  request  to  a  greater  number  of  days,  in 
order  to  avoid  the  assessment  of  liquidated 
damages. 

The  Interior  Board  of  Contract  Appeals 
is  not  authorized  to  make  recommenda- 
tions to  the  Comptroller  General  with  re- 
spect to  the  remission  of  liquidated  dam- 
ages pursuant  to  section  10(a)  of  the  act 
of  Sept.  5,  1950  (64  Stat.  578,  591;  41 
U.S.C.,  1952  ed.,  sec.  256a).  This  function 
is  vested  in  the  Solicitor  of  the  Depart- 
ment by  section  27  of  Secretarial  Order 
No.  2509,  Amendment  No.  16. 
Appeal  of  S.  J.  Groves  &  Sons  Company, 
IBCA-8  (Apr.  12,  1955)  62  I.D.  145 

The  claim  of  a  contractor  for  an  exten- 
sion of  time  as  a  basis  for  the  remission 
of  liquidated  damages  must  be  denied  when 
it  is  in  excess  of  the  period  of  delay  attrib- 
utable to  changes  in  the  work,  and  is  based 
on  the  delay  of  the  contracting  officer  in 
acting  on  the  contractor's  request  for  an 
equitable  adjustment  by  reason  of  such 
changes.  In  a  case  of  a  dispute  over 
changes,  the  contractor  is  required  by  Arti- 
cles 3  and  15  of  the  standard  form  of  Gov- 
ernment construction  contract  to  prosecute 
the  work  with  diligence,  pending  adjust- 
ment of  the  dispute. 

Appeal  of  S.  M.  Johnson,  d/o/a  Johnson 
Construction  and  Maintenance  Company, 
IBCA-13   (Aug.  18,  1955) 


Where  the  contractor,  who  was  engaged 
in  the  installation  of  a  curtain  in  the  Car- 
ter Barron  Amphitheater  in  Rock  Creek 
Park,  Washington,  D.C.,  accepted  a  change 
order  which  involved  the  operation  of  the 
boom  and  the  curtain,  so  as  to  increase 
their  operating  speed,  and  the  change  order 
also  provided  for  an  extension  of  time  of 
100  days,  delays  occasioned  by  difficulties 
in  procuring  a  special  motor  and  adjusting 
electrical  controls  are  not  excusable,  and 
the  contractor  is  not  entitled  to  an  addi- 
tional extension  of  time  which  would  per- 
mit the  remission  of  liquidated  damages, 
since  the  difficulties  were  clearly  incident 
to  the  change,  and  so  came  within  the  scope 
of  the  change  order.  In  the  absence  of  any 
qualifications,  acceptance  by  the  contractor 
of  a  change  order  is  legally  binding,  since 
it  results  in  a  new  supplemental  contract 
through  modification  of  the  original.  The 
fact  that  the  contracting  officer  might  have 
granted  a  longer  extension  of  time  than 
the  contractor  accepted,  and  acted  upon  the 
assumption  that  a  change  order  could  not 
be  issued  unless  it  included  a  definite  time 
extension,  or  stated  that  no  change  in  time 
was  involved,  goes  only  to  the  motives  of 
the  contracting  officer,  and  does  not  affect 
the  binding  character  of  the  legal  obliga- 
tion. If  any  mistake  of  law  was  made,  it 
was  by  the  contracting  officer  and  was 
wholly  unilateral.  But  even  if  there  had 
been  a  mutual  mistake  of  fact,  the  change 
order  could  not  be  reformed  by  the  Board, 
since  reformation  of  contracts  is  a  judicial 
rather  than  administrative  function. 

The  question  whether  a  recommenda- 
tion should  be  made  to  the  Comptroller 
General  pursuant  to  section  10(a)  of  the 
act  of  Sept.  5,  1950  (64  Stat.  578,  591), 
is  referred  to  the  Solicitor  of  the  Depart- 
ment in  whom  the  function  of  making  such 
recommendations  is  vested  by  section  27  of 
Secretarial  Order  No.  2509,  Amendment 
No.  16. 

Appeal    of    Samuel    N.    Zarpas,    Inc., 
IBCA-24  (Jan.  4,  1956)  63  I.D.  1 

Although  the  contracting  officer  in  this 
case,  after  the  completion  of  the  contract, 
granted  an  extension  of  time  to  the  con- 
tractor exactly  equal  to  the  completion 
date  of  the  contract,  in  order  to  compen- 
sate for  the  delays  of  the  Government, 
such  an  extension  of  time  seems  more  in 
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the  nature  of  a  waiver  of  liquidated  dam- 
ages than  a  determination  of  the  actual 
right  of  the  contractor  to  an  extension  of 
time.  While  the  mere  delay  of  the  con- 
tracting officer  in  granting  an  extension 
of  time,  or  his  mere  failure  to  act  on  the 
contractor's  request  for  such  an  extension, 
may  not  obligate  the  Government  to  make 
good  the  losses  which  may  have  been 
suffered  by  the  contractor  as  a  result,  the 
case  may  be  otherwise  when  the  contract- 
ing officer  has  put  pressure  on  the  contrac- 
tor to  accelerate  his  operations.  Such 
pressure  may  amount  to  a  change  in  the 
requirements  of  the  contract. 
Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

The  test  for  determining  whether  the 
work  under  a  Government  contract  has 
been  completed,  within  the  intent  of  provi- 
sions imposing  liquidated  damages  for 
failure  to  complete  the  work  by  a  pre- 
scribed date,  is  not  whether  every  jot  and 
tittle  of  the  work  has  been  done,  but 
whether  the  contractor  has  substantially 
performed  the  work  required  by  the  con- 
tract. Evidence  that  the  job  of  building  a 
particular  structure  has  been  substantially 
completed  may  be  found  in  the  relative  in- 
consequentially, both  as  to  character  and 
amount,  of  the  work  remaining  to  be  done  ; 
in  the  successful  use  of  the  structure  for 
its  intended  purpose,  notwithstanding 
some  uncorrected  defects ;  and  in  the  ex- 
pert opinions  of  the  chiefs  of  the  engi- 
neering and  administrative  services  of  the 
bureau  that  made  the  contract  and  super- 
vised its  administration  to  the  effect  that 
the  contract  work  had  been  substantially 
completed. 

Appeal  of  Urban  Plumbing  and  Heating 
Company,  IBCA-43  (Nov.  21,  1956) 

63  I.D.  381 

A  contract  for  the  erection  of  several 
comfort  stations  may  be  considered  as 
substantially  complete,  within  the  mean- 
ing of  the  rule  of  law  that  precludes  the 
assessment  of  liquidated  damages  for  pe- 
riods after  the  contract  work  is  substan- 
tially complete,  notwithstanding  that  at 
one  of  the  comfort  stations  minor  items  of 
corrective  work  remain  to  be  done  and  a 
few  of  the  toilet  fixtures  remain  to  be  in- 
stalled,  if  the   evidence   establishes   that 


these  deficiencies  are  not  such  as  to  impair 
materially  the  useability  of  the  station. 
Appeal    of    Elmer    A.    Roman,    IBCA-57 
(June  28,  1957) 

Delay  by  a  supplier  because  of  a  nation- 
wide steel  strike  which  disrupted  work 
prior  to  the  actual  walkout  and  subsequent 
to  the  end  of  the  strike  and  delayed  the 
production  of  steel  by  the  supplier  for  a 
considerable  period  of  time,  rendered  ex- 
cusable a  delay  by  a  construction  contrac- 
tor, who  relied  upon  the  supplier;  and 
liquidated  damages  for  the  delay  withheld 
from  final  payment  should  be  released  and 
paid  to  the  contractor. 
Appeal  of  Minnis  <&  Shilling,  CA-225 
(Supp.)  (Aug.  30,  1957) 

As  the  Comptroller  General  has  held 
that  the  term  "accompanying  papers"  in 
paragraph  5(b)  of  U.S.  Standard  Form 
23A  is  not  broad  enough  to  include  an  In- 
vitation for  Bids,  and  the  provision  for 
liquidated  damages  in  the  present  case, 
although  mentioned  in  the  Invitation  for 
Bids,  was  not  included  in  the  contract 
itself,  made  on  U.S.  Standard  Form  23,  the 
Government  may  not  assess  liquidated 
damages  against  the  contractor  for  failure 
to  perform  the  contract  within  the  stipu- 
lated time.  The  ruling  of  the  Comptroller 
General  is  no  less  applicable  because  the 
contracting  officer  in  transmitting  the  con- 
tract to  the  contractor  also  sent  him  a 
purchase  order  for  the  same  work.  Since 
the  contractor  had  agreed  only  to  execute 
the  standard  form  of  construction  contract, 
the  purchase  order  must  be  regarded  as  an 
extraneous  and  unilaterally  issued 
document. 

When  there  has  been  a  failure  to  make 
provision  in  a  contract  for  the  assessment 
of  liquidated  damages,  such  damages  may 
not  be  assessed  against  the  contractor  not- 
withstanding his  failure  to  urge  this  as  a 
ground  for  reversal.  Such  failure  is  not 
an  example  of  "practical  construction"  of 
the  contract  by  the  parties,  which  has  to 
do  with  interpretation  of  its  terms  during 
the  period  of  performance. 
Appeal  of  Fred  Saulsberry,  IBCA-65 
(Sept.  13,  1957)  64  I.D.  357 

When  from  the  reported  circumstances 
in  documents  in  the  appeal  file,  it  may  be 
inferred    that    two    hurricanes,    each    of 
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which  lasted  approximately  1  day,  caused 
difficulties  that  delayed  the  work  by  ap- 
proximately 2  days  in  the  aggregate,  such 
delay  was  excusable  and  the  contractor  is 
entitled  to  an  extension  of  the  time  for 
performance  of  2  days. 
Appeal  of  AAA  Construction  Company, 
IBCA-55  (Nov.  26,  1957)  64  I.D.  440 

Failure  by  a  contractor  to  prosecute  the 
contract  work  with  the  efficiency  and  expe- 
dition required  for  its  completion  within 
the  contract  time  does  not,  in  and  of  itself, 
disentitle  the  contractor  to  extensions  of 
time  for  such  parts  of  the  ultimate  delay 
in  completion  as  are  attributable  to  events, 
such  as  acts  of  the  Government  or  strikes, 
that  are  excusable  under  the  terms  of  the 
contract. 

Appeal    of    Chas.    I.     Cunningham    Co., 
IBCA-60  (Dec.  6,  1957)  64  I.D.  449 

A  tunneling  contractor  seeking  an  addi- 
tional extension  of  time  to  cancel  an  assess- 
ment of  liquidated  damages  on  the  ground 
that  it  had  to  remove  the  tunnel  inverts 
in  winter  weather  by  reason  of  delays  of 
the  Government  in  procuring  steel  must  be 
denied  relief  when  it  appears  that  the  Gov- 
ernment's delay  actually  gave  the  contrac- 
tor a  more  favorable  period  of  performance 
than  it  would  have  had  if  the  delay  had 
never  occurred,  and  the  contractor  has  not 
shown  that  it  encountered  during  the  pe- 
riod of  performance  "unusually  severe 
weather"  or  other  excusable  causes  of 
delay  within  the  meaning  of  the  "de- 
lays-damages" provision  of  the  U.S.  stand- 
ard form  of  Government  construction 
contract.  On  the  contrary,  the  record 
shows  that  the  causes  of  delay,  far  from 
being  excusable,  were  the  fault  of  the 
contractor. 

Appeal  of  J.   A.    Terteling  &   Sons,  Inc., 
IBCA-27  (Dec.  31,  1957)  64  I.D.  466 

A  contract  for  the  delivery  of  pumping 
equipment  for  irrigation  purposes  which 
expressly  states  that  liquidated  damages 
will  be  assessed  for  each  day  of  delay  be- 
yond the  time  for  shipment  specified  in 
the  contract,  and  which  contains  other  ex- 
pressions indicative  of  an  intent  to  impose 
liquidated  damages  for  any  delay  beyond 
the  specified  shipment  date,  but  which  de- 
scribes the  contemplated  possible  losses  as 
being  crop  and  other  losses  resulting  from 


"a  delay  in  the  installation  of  the  equip- 
ment," is  to  be  interpreted  as  imposing 
liquidated  damages  for  each  day  by  which 
shipment  is  later  than  the  specified  ship- 
ment date,  even  though  the  equipment  is 
received  before  it  is  actually  needed  for 
installation. 

A  provision  imposing  liquidated  damages 
for  delay  in  shipment,  contained  in  a  con- 
tract for  the  delivery  of  pumping  equip- 
ment to  be  used  for  irrigation  purposes, 
is  not  rendered  unenforceable  as  a  penalty 
merely  because  the  Government  after  the 
making  of  the  contract  defers  the  construc- 
tion of  the  pumping  station  in  which  the 
equipment  is  to  be  installed,  or  merely 
because  the  Government  informs  the  con- 
tractor of  this  deferment  prior  to  the  ship- 
ment date  specified  in  the  contract,  or 
merely  because  favorable  rainfall  condi- 
tions avert  the  crop  losses  contemplated 
when  the  contract  was  made,  so  that  no 
harm  results  from  the  delay  in  shipment. 
Appeal  of  Fairbanks,  Morse  &  Co., 
IBCA-146  (Aug.  11, 1958)  65  I.D.  321 

Where  a  supply  contractor  under  a  con- 
tract for  the  furnishing  of  motor-driven 
pumping  units  failed  to  submit  for  Govern- 
ment approval  within  the  time  prescribed 
by  the  contract  the  assembly  and  construc- 
tion drawings  and  design  data  for  the 
motors ;  delayed  placing  its  order  for  the 
motors  with  its  supplier  until  after  the 
prescribed  time  for  submission  of  the  draw- 
ings and  design  data;  failed  to  call  the 
supplier's  attention  to  the  deadlines ;  after 
receiving  the  drawings  from  its  supplier 
delayed  submitting  them  to  the  Govern- 
ment, and  failed  to  show  that  production 
of  the  motors  by  the  supplier  was  delayed 
by  an  act  of  the  Government,  the  contrac- 
tor has  not  met  the  burden  of  proving  that 
it  is  entitled  to  an  additional  extension  of 
time  based  on  an  excusable  delay  under 
the  delays-damages  clause. 
Appeal  of  C.  H.  Wheeler  Manufacturing 
Company  {Economy  Pumps,  Inc.,  Divi- 
sion),  IBGA-127  (Sept.  12, 1958) 

65  I.  D.  382 

Failure  by  a  contractor  to  commence 
work  within  the  time  prescribed  by  the 
contract  does  not,  in  and  of  itself,  disen- 
title the  contractor  to  extensions  of  time  on 
account  of  events,  such  as  unusually  severe 
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weather,  that  are  excusable  under  the 
terms  of  the  contract  and  that  occur  while 
he  is  engaged  in  active  prosecution  of  the 
contract  work.  Thus,  a  contractor  engaged 
in  the  installation  of  a  series  of  irrigation 
structures  is  entitled  to  an  extension  of 
time  on  account  of  soggy  soil  conditions 
that  seriously  impeded  the  delivery  of 
ready-mix  concrete  to  the  structure  sites, 
and  that  were  brought  about  by  unusually 
severe  weather  which  had  the  twin  effects 
of  deferring  the  spring  thaw  beyond  its 
usual  time  and  of  intensifying  and  prolong- 
ing its  consequences,  notwithstanding  the 
fact  that  he  had  deferred  operations  until 
the  spring  in  order  to  avoid  the  adverse 
working  conditions  normally  prevailing 
during  the  winter  months. 
Appeal  of  J.  W.  Merz,  IBOA-64  (Mar.  10, 
1959) 

Although  the  "Disputes"  clause  of  the 
U.S.  standard  form  of  construction  con- 
tract provides  that  in  connection  with  an 
appeal  the  contractor  shall  be  afforded  an 
opportunity  to  offer  evidence  in  support  of 
its  appeal,  and  the  regulations  governing 
procedure  before  the  Board  provide  for  a 
hearing  if  the  appeal  involves  disputed  is- 
sues of  fact,  they  contemplate  that  a  hear- 
ing for  the  purpose  of  taking  testimony 
shall  be  mandatory  only  when  appellant 
has  tendered  issues  of  fact  that  are  genuine 
and  material.  Hence,  a  request  for  a  hear- 
ing made  by  a  contractor  engaged  in  con- 
structing an  access  road  to  a  Bonneville 
transmission  line  who  pleads  no  excusable 
cause  of  delay  but  attacks  the  validity  and 
effects  of  the  liquidated  damages  provision 
itself  need  not  be  granted,  and  the  ap- 
peal may  be  decided  on  the  written  record. 
In  particular,  no  genuine  and  material  is- 
sue of  fact  is  raised  by  the  allegation  that 
unnamed  Bonneville  inspectors  assured  the 
contractor  that  there  was  no  urgent  need 
for  the  access  road,  since  such  assurances 
would  be  unauthorized  even  if  made,  and 
hence  could  not  form  the  basis  for  a  waiver 
of  the  liquidated  damages  provision.  The 
fact  that  the  liquidated  damages  imposed 
on  the  contractor  exceeded  the  amount 
of  the  consideration  for  the  performance 
of  the  work  is  in  itself  immaterial. 
Appeal  of  Parker-Schram  Company, 
IBCA-96  (Apr.  7,  1959)  66  I.  D.  142 
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A  contractor  which  was  required  to  pre 
pare  and  furnish  aerial  photographs  am 
topographic  maps  for  an  irrigation  projec 
within  a  specified  time  and  which  unde: 
the  terms  of  the  specifications  was  subjec 
to  the  imposition  of  liquidated  damage 
for  failure  to  make  delivery  of  such  mate 
rials  on  time  cannot  be  said  to  have  ef 
fected  timely  delivery  when  the  materials 
delivered  contained  serious  defects  requir 
ing  an  extended  period  for  correction. 

When  the  Government  was  required  to 
inspect  and  accept  the  work  of  a  contractor 
wrhich  was  required  to  prepare  and  furnish 
aerial  photographs  and  topographic  maps 
and  the  contractor  contended  that  the  in- 
spection was  unreasonably  delayed  by  the 
Government,  it  had  to  establish  not  only 
that  such  delay  was  unreasonable  in  the 
circumstances  of  the  case — which  cannot 
be  established  merely  by  allegations  in  a 
brief — but  also  that,  but  for  the  duration 
of  the  Government's  delay,  it  w^ould  have 
required  less  time  to  make  the  corrections. 
The  recognition  by  the  Government  of  its 
own  responsibility  for  part  of  the  delays 
by  not  imposing  liquidated  damages  for 
periods  required  for  inspection  and  trans- 
mission of  material  does  not  prevent  the 
apportionment  of  the  remainder  of  the  de- 
lays to  the  contractor.  The  contract,  by 
providing  expressly  for  excusable  causes  of 
delay,  including  "acts  of  the  Government," 
inferentially  provided  for  the  apportion- 
ment of  delays. 
Appeal  of  Air  Survey  Corporation, 
IBCA-152  (June  30,  1959)  66  I.D.  246 

As  the  validity  of  a  liquidated  damages 
provision  depends  on  the  situation  which 
existed  when  the  contract  was  made,  the 
mere  fact  that  the  extent  to  which  damage 
was  actually  sustained  by  the  Government 
becomes  uncertain  is  not  sufficient  to  make 
the  liquidated  damages  provision  unen- 
forceable as  a  penalty. 
Appeal  of  Truax  Machine  and  Tool  Com- 
pany, IBCA-195  (July  21,  1959) 

A  contractor,  who  undertook  to  fabricate 
and  supply  turbines  for  a  power  plant,  and 
who  seeks  to  excuse  its  delays  in  the  per- 
formance of  the  contract  on  the  grounds 
that  its  subcontractors  were  delayed  by 
the  occurrence  of  a  steel  strike  and  by  work 
having  national  priority  is  not  entitled  to 
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4n  extension  of  time  for  performance  when 
H  has  failed  to  prove  either  of  its  conten- 
tions    by     substantial     evidence.     It     is 


ecessary  for  the  contractor  to  show  not 
'Inly  that  the  steel  strike  occurred  but  also 
J* 'hat  it  was  a  factor  responsible  for  delay. 
ttXppcal  of  Tho  James  Lcffcl  and  Company, 
JmCA-205  (Oct.  8, 1959) 

It  is  well  settled  that  the  failure  to  ex- 
:ept  an  item  from  settlement  has  the  effect 
,f  barring  any  claim  based  on  such  item. 
Therefore,  a  contractor  who,  in  executing 
i  release  fails  to  include  a  claim  for  exten- 
ion  of  time  is  barred,  and  claim  may  be 
lismissed  on  motion. 

ippeal    of    Monarch    Lumber    Company, 
[BCA-217  (May  18,  1960)  67  I.D.  198 

Under  the  Damages  for  Delay  provision, 
Jlause  5(c)  of  Standard  Form  23 A,  which 
provided  that  the  contractor  shall  not  be 
l-harged  with  liquidated  damages  because 
)f  delays  due  to  unforeseeable  causes,  in- 
cluding strikes,  the  remission  of  liquidated 
[damages  is  not  warranted,  where  the  strike 
svas  in  existence,  and  known  to  the  con- 
tracting parties,  at  the  time  of  submission 
I  Df  the  contractor's  bid  and  award  of  the 
contract. 

Appeal    of    Chas.    I.    Cunningham    Co., 
IBCA-242  (Oct.  13,  1960)  67  I.D.  379 

In  the  performance  of  a  construction 
contract  when  the  evidence  fails  to  meet 
the  criteria  of  excusability  prescribed  by 
the  Damages  for  Delay  provision,  Clause 
5(c)  of  Standard  Form  23A,  the  Govern- 
ment's assessment  of  liquidated  damages 
for  failure  to  perform  within  the  time  re- 
quired will  not  be  remitted. 
Appeal  of  Sun  Construction  Corporation, 
IBCA-20S  (Jan.  25,  1961) 

Claims  for  remission  of  liquidated  dam- 
ages on  account  of  delays  in  completing  a 
contract  are  not  allowable  if  based  on  (a) 
weather  conditions  that  were  not  unusually 
severe  for  the  locality  and  season  involved 
(b)  circumstances  not  within  the  scope  of 
the  claim  as  described  in  an  exception  to 
the  release  on  contract,  or  (c)  failure 
of  the  delays  to  cause  actual  loss  to  the 
Government  if  there  was  a  reasonable  pos- 
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sibility  of  such  loss  when  the  contract  was 
made. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Mould- 
ing Construction  Co.,  IBCA-153  (Mar.  13, 
1961)  68  I.D.  57 

In  the  performance  of  a  contract  for  the 
installation  of  lift  pumps  in  the  construc- 
tion of  a  sewerage  system,  the  remission 
of  the  assessment  of  liquidated  damages 
was  denied  where  the  evidence  fails  to 
meet  the  criteria  of  excusability  pre* 
scribed  by  the  Damages  for  Delay  provi- 
sion, Clause  5(c)  of  U.S.  Standard  Form 
23A  (March  1953). 

Appeal  of  Coroneos  Plumbing  Company, 
IBCA-247  (Mar.  22,  1961) 

Liquidated  damages  provisions  in  con- 
tracts are  valid  and  enforceable  regardless 
of  the  actual  damages  suffered  by  the 
Government  in  the  event  of  a  delay  in  the 
performance  of  the  contract.  The  absence 
of  actual  damages  is  not  fatal  to  the  Gov- 
ernment's enforcement  of  liquidated  dam- 
ages and  does  not  convert  liquidated  dam- 
ages into  penalties. 

Appeal  of  Refer  Construction  Company, 
IBCA-267    (May    19,    1961)     68    I.D.    140 

Where  Government  requests  the  discon- 
tinuance of  work  pending  issuance  of  a 
change  (Extra  Work)  order  and  unneces- 
sarily delays  the  work  by  holding  up  its 
issuance,  contractor  is  entitled  to  an  ap- 
propriate extension  of  time,  and  liquidated 
damages  cannot  be  charged  for  the  period 
of  delay. 

Appeal  of  Wyle  M add  ox.  IBCA-248 
(Dec.   20,   1961) 

The  allowance  of  additional  time  for 
performance  of  a  contract,  allegedly  due 
to  rain,  is  denied  where  the  contractor  fails 
to  establish  that  periods  of  precipitation 
were  unforeseeable  and  unusally  severe 
within  the  meaning  of  Clause  5(c)  of 
Standard  Form  23A   (March  1953). 

The  contracting  officer's  assessment  of 
liquidated  damages  for  alleged  failure  of  a 
contractor  to  perform  within  the  time  re- 
quired must  be  set  aside,  where  the  time 
for  performance  for  the  period  of  assess- 
ment had  been  extended  by  the  contracting 
officer  for  an  excusable  cause. 
Appeal  of  Brooks  and  Mixon,  IBCA-277 
(June  5,  1962)  69  I.D.  84 
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Contract  provisions  for  liquidated  dam- 
ages are  not  converted  into  a  penalty 
where  no  actual  damage  is  caused  to  the 
Government  by  the  contractor's  delay. 
Such  provisions  are  to  be  judged  as  of  the 
time  of  making  the  contract. 
Appeal  of  Southwest  Welding  and  Manu- 
facturing Division,  Yuba  Consolidated  In- 
dustries, Inc.,  IBCA-281    (Oct.  29,   1962) 

69  I.D.  173 

An  untimely  appeal,  under  the  circum- 
stances presented  here,  may  amount  to  the 
presentation  of  a  claim  for  extension  of 
time. 

Appeal   of   Commonwealth  Electric  Com- 
pany, IBCA-342  (Mar.  19,  1963) 

Where  extra  work  is  ordered  after  the 
contract  time  has  expired,  but  before  the 
contract  work  has  been  completed,  the 
contractor  is  entitled  to  an  extension  of 
time  for  all  delays  caused  by  or  otherwise 
incident  to  the  extra  work.  Such  exten- 
sion, however,  is  not  to  be  treated  as  run- 
ning from  the  date  when  the  extra  work 
was  ordered  but  is  to  be  added  to  the 
original  contract  performance  period,  as 
extended  for  any  other  excusable  delays, 
since  the  contractor  is  not  entitled  to  be 
relieved  of  liquidated  damages  for  time 
inexcusably  lost  before  the  extra  work 
was  ordered. 

Appeal    of    Phoenix    Floor    &    Tile    Co., 
IBCA-312  (Aug.  22,  1963) 

Where  a  contract  calls  for  the  construc- 
tion of  two  concrete  bridges,  and,  in  addi- 
tion thereto,  the  building  of  two  designated 
detour  roads  for  the  purpose  of  rerouting 
traffic  from  the  construction  sites,  and  the 
contractor  builds  additional  detour  routes 
with  the  acquiescence  of  the  contracting 
officer's  representatives,  this  amounts  to  a 
constructive  change,  which  entitles  the  con- 
tractor to  additional  time  for  perform- 
ance and  a  consequent  reduction  of  the 
Government's  assessment  of  liquidated 
damages. 

Appeal  of  Moore  Brothers  Company,  Inc., 
IBCA-336  (Oct.  29,  1963) 

Delays  on  the  part  of  a  contractor  and 
his  subcontractors  or  suppliers,  due  to 
damage  to  material  in  transit,  late  de- 
livery by  such  suppliers,  or  errors  in  the 
work  by  subcontractors,  are  not  excusable 


causes  of  delay  within  the  meaning  of  the 
standard  contract  clause  entitled  "Termi- 
nation for  Default — Damages  for  Delay — 
Time  Extensions,"  in  absence  of  any  proof 
of  excusability. 

Appeal  of  Hunt  Contracting  Company, 
IBCA-301  (Dec.  27,  1963) 

An  extension  of  time  for  performance 
and  concomitant  remission  of  an  assess- 
ment of  liquidated  damages  for  failure  to 
perform  a  contract  within  the  time  re- 
quired is  denied,  where  the  evidence  fails 
to  meet  the  criteria  of  excusability  pre- 
scribed by  Clause  5(c)  of  Standard  Form 
23 A  (March  1953  Edition). 
Appeal  of  A  and  H  Builders,  Inc., 
IBCA-400  (May  7,  1964). 

Where  damages  for  default  by  a  bidder 
in  a  timber  sale  have  been  liquidated  by 
the  parties  in  the  amount  of  a  deposit  sub- 
mitted with  the  bid,  such  liquidated 
damages  are  for  assessment  as  measuring 
the  extent  of  the  bidder's  obligation  in  the 
matter  without  the  necessity  of  inquiring 
into  the  question  of  the  actual  damages 
incurred. 

Chester  C.  Giooy,  A-30048  (June  30,  1964) 

71  I.D.  247 

Unliquidated  Damages 

A  claim  for  damage  to  and  loss  of  use  of 
contractor's  tractor  resulting  from  the  per- 
formance of  emergency  work  under  the 
alleged  direction  of  Government  personnel 
is  in  the  nature  of  a  claim  for  unliquidated 
damages  and  may  not  be  determined  by  an 
administrative  officer. 
Appeal  of  Goodfellow  Bros.,  Inc.,  IBCA-17 
(Jan.  10, 1955) 

Regulations  of  the  United  States  Coast 
Guard  restricting  the  unloading  of  explo- 
sives, which  may  increase  the  contractor's 
costs,  are  not  a  changed  condition  within 
the  meaning  of  Article  4  of  standard  con- 
tract form  23  (Construction).  The  term, 
"unknown  conditions  of  an  unusual  na- 
ture," in  this  article,  is  generally  appli- 
cable to  physical  conditions.  In  issuing 
such  regulations,  the  Government  is  acting 
in  its  sovereign  capacity,  and  a  claim  for 
extra  compensation  resulting  therefrom 
must  be  regarded  as  a  claim  for  unliqui- 
dated damages  which  may  not  be  allowed 
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>y  an  administrative  officer  of  the  Govern- 
ment. 

Appeal       of       McLaughlin-Incorporated, 
[BCA-18  (Jan.  13,1955) 

Where,  after  the  Government  has  delayed 
in  furnishing  reinforcing  steel,  the  con- 
tractor agrees  to  furnish  such  steel,  and  the 
Government  extends  the  contractor's  time 
for  performance  of  the  contract,  a  claim  for 
alleged  equipment  rental  loss  during  the 
period  of  shutdown  due  to  the  unavailabil- 
ity of  steel  is  in  the  nature  of  a  claim  for 
unliquidated  damages,  which  an  adminis- 
trative official  of  the  Government  has  no 
authority  to  consider  or  settle. 
Appeal  of  Lowdermilk  Brothers,  IBCA-10 
(Feb.  11, 1955) 

A  claim  for  additional  compensation 
which  the  contractor  has  calculated  simply 
by  deducting  the  amount  of  his  payments 
from  the  amount  of  his  total  costs  cannot 

>  be  considered  as  a  composite  item.  A  con- 
tractor's total  costs  may  include  costs 
which  are  in  no  way  attributable  to  any 
ifault  of  the  Government,  or  any  breach  of 
a  contractual   obligation  by   the  Govern- 

'  :ment.  Even  when  they  include,  moreover, 
claims  for  damages  based  on  a  breach  of 
contractual   obligation,   they  may   not  be 

1  considered  administratively  because  they 
represent  claims  for  unliquidated  damages. 
The  Government  is  not  liable  in  damages 
for  delays  on  its  part  which  are  incidental 
to  permitted  changes,  unless  it  can  be 
shown  that  it  was  negligent.  In  any  event, 
such  claims  are  for  unliquidated  damages 

I  which  the  Board  is  not  authorized  to  con- 
sider. 
Appeal   of  M.   Hoard,   IBCA-6    (May  11, 

\  1955) 

A  claim  for  additional  compensation  to 
<  cover  increased  costs  allegedly  incurred  by 
,  a  supply  contractor  because  the  Govern- 
•  ment  withheld  what  was  contended  to  be 
an  excessive  amount  of  money  to  insure 
that  the  contractor  paid  a  back-charge  for 
|  corrective  work,  and  because  the  Govern- 
ment failed  to  give  notice  to  the  contractor 
as  required  by  the  contract,  is  in  the  na- 
ture of  a  claim  for  unliquidated  damages, 
which  an  administrative  officer  of  the  Gov- 


ernment has  no  authority  to  consider  or 
settle. 

Appeal  of  Southwest  Welding  and  Manu- 
facturing Company,  IBCA-33  (June  29, 
1955)  62  I.D.  257 

A  claim  for  additional  compensation  to 
cover  increased  costs  allegedly  incurred  by 
a  contractor  because  of  the  delay  of  the 
Government  in  furnishing  materials  un- 
der a  construction  contract  is  in  the  nature 
of  a  claim  for  unliquidated  damages,  and 
an  administrative  official  is  without  au- 
thority to  consider  such  a  claim. 
Appeal  of  Fischbach  and  Moore,  IBCA-26 
(July  25, 1955) 

A  claim  for  additional  compensation 
based  upon  increased  costs  incurred  by  a 
contractor  because  the  Government  alleged- 
ly violated  certain  provisions  in  a  construc- 
tion contract  which  were  construed  by  the 
contractor  to  require  the  Government  to 
store  building  equipment  to  be  used  in  the 
performance  of  the  contract  pending  ship- 
ment of  such  equipment  to  the  site  of  the 
work,  is  in  the  nature  of  a  claim  for  un- 
liquidated damages,  which  an  administra- 
tive official  of  the  Government  is  without 
authority  to  consider. 
Appeal  of  Alfred  8.  Teller  and  Theodore 
A.  Johnson,  d/b/a  Teller  Construction 
Company,  IBCA-30  (Aug.  1,  1955) 

To  the  extent  that  the  Government  may 
have  withheld  from  the  contractor  informa- 
tion concerning  subsurface  conditions, 
such  conduct  could  only  form  the  basis  of  a 
claim  for  unliquidated  damages  which  the 
Board  lacks  jurisdiction  to  consider. 
Appeal  of  Carson  Construction  Company, 
IBCA-12  (Aug.  19,  1955)  62  I.D.  311 

When  in  the  performance  of  a  contract 
for  the  completion  of  earthwork  and 
structures  to  be  paid  for  at  unit  prices,  the 
units  of  work  were  estimated,  and  the 
specifications  included  a  provision  stating 
that  the  estimated  quantities  were  approx- 
imations for  comparing  bids,  and  no  claim 
should  be  made  against  the  Government 
for  excess  or  deficiency  therein,  claims  of 
the  contractor  for  additional  compensa- 
tion based  on  large  overruns  in  the  esti- 
mated quantities,  which  concededly  did 
not  result  from  changes  in  the  work 
within  the  meaning  of  the  "changes"  ar- 
ticle in  the  standard  form  of  Government 
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construction  contract,  are  claims  for 
breach  of  an  implied  condition  of  reason- 
ability  in  the  performance  of  the  contract, 
and,  as  such,  are  claims  for  unliquidated 
damages  which  the  Board  lacks  jurisdic- 
tion to  consider  or  allow.  Even  though 
the  Government  erroneously  estimated  one 
of  the  units  of  work,  the  contract  may  not 
be  reformed  on  the  ground  of  mutual  mis- 
take of  fact,  since  there  was  no  agreement 
to  perform  so  much  work  for  a  lump  sum 
but  only  an  agreement  to  perform  an  ap- 
proximate quantity  of  work  at  so  much  a 
unit  of  work. 

Appeal  of  R.  P.  Shea  Company,  IBCA-37 
(Nov.  30,  1955)  62  I.D.  456 

Where  the  Government  delayed  in  de- 
livery of  certain  necessary  materials  and 
furnished  structural  steel,  which  required 
refabrication,  causing  further  delay,  a 
claim  for  the  alleged  loss  of  stand-by  labor 
and  equipment  rental  costs  by  the  contrac- 
tor is  in  the  nature  of  a  claim  for  unliqui- 
dated damages  which  an  administrative 
official  of  the  Government  is  without  au- 
thority to  consider  or  settle. 
Appeal  of  Knox  Construction  Company, 
IBCA-38  (Dec.  12, 1955) 

A  claim  for  additional  compensation  to 
cover  increased  costs  incurred  by  a  con- 
tractor because  of  an  allegedly  unreason- 
able delay  of  the  Government  in  furnishing 
materials  under  a  construction  contract 
which  provides  that  "the  Government  may 
at  any  time  suspend  the  whole  or  any  por- 
tion of  the  work  under  this  contract  but 
this  right  to  suspend  the  work  shall  not  be 
construed  as  denying  the  contractor  ac- 
tual, reasonable,  and  necessary  expenses 
due  to  delays,  caused  by  such  suspen- 
sion," is  in  the  nature  of  a  claim  for  un- 
liquidated damages  and  is  not  within  the 
authority  of  administrative  officials  of  the 
Government  to  consider  or  allow,  when  the 
contracting  officer  never  issued  a  suspen- 
sion order. 

Appeal  of  Electric  Engineering  and  Con- 
struction Service,  Inc.,  IBCA-58  (Feb.  29, 
1956)  63  I.D.  75 

Claims  for  additional  compensation  aris- 
ing out  of  the  construction  of  the  Fort 
Clark  unit  of  the  Missouri  River  Basin 
Project  must  be  rejected,  when  the  claims 
are  either  based   on   alleged  extra  work 


which  was  required  by  the  specifications, 
or  the  claims  are  for  unliquidated  dam- 
ages not  cognizable  by  the  Board,  or  the 
contractor  failed  to  protest  against  the 
alleged  extra  work  as  required  by  the 
specifications. 

Appeal  of  Korshoj  Construction  Co.,  Inc., 
IBCA-9  (May  2,  1956)  63  I.D.  129 

The  Government  was,  however,  liable  for 
damages  for  its  delay  in  making  available 
to  the  contractor  a  number  of  danger  tree 
strips  adjacent  to  certain  special  tracts 
from  which  the  owners  of  the  tracts  rather 
than  the  contractor  were  to  remove  the 
merchantable  timber.  Although  these 
danger  tree  strips  were  not  made  avail- 
able to  the  contractor  until  shortly  before 
the  final  date  for  completion  of  the  con- 
tract, the  Government  has  failed  to  offer 
any  reasonable  explanation  for  the  delay. 
In  this  case,  the  delay  must  be  regarded  as 
especially  serious,  since  it  was  implicit  in 
the  requirements  of  the  contract  that  the 
clearing  of  the  special  tracts  and  the  fell- 
ing of  the  adjacent  danger  trees  would  be  a 
related  operation. 

While  traditionally  claims  of  contrac- 
tors based  on  delays  of  the  Government  in 
furnishing  materials,  facilities  or  rights 
under  Government  construction  contracts 
have  been  regarded  as  claims  for  unliqui- 
dated damages  which  may  not  be  adminis- 
tratively settled,  the  Administrator  of  the 
Bonneville  Power  Administration  pos- 
sesses such  authority  under  the  Bonneville 
Project  Act,  as  amended,  which  gives  him 
power  to  make  and  modify  contracts  and 
compromise  or  finally  settle  any  claim 
arising  thereunder.  As  the  Bonneville  Ad- 
ministrator possesses  such  a  power,  and  is 
subject  to  the  supervisory  authority  of  the 
Secretary  of  the  Interior,  the  power  may 
also  be  exercised  by  the  Board  in  a  proper 
case  in  the  application  of  its  delegated  su- 
pervisory authority. 

Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

A  claim  for  compensation  on  account  of 
damage  to  one  of  the  tractor  bulldozers 
operated  by  the  contractor,  and  loss  of  its 
use  while  under  repair,  allegedly  caused 
when  the  bulldozer  struck  an  underground 
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gas  company  pipeline,  is  a  claim  for  un- 
liquidated damages,  which  may  not  admin- 
istratively be  settled. 

A  claim  of  a  contractor  based  on  in- 
creased costs  sustained  as  a  result  of  an 
alleged  suspension  of  work  by  the  Govern- 
ment is  a  claim  for  unliquidated  damages 
which  may  not  be  administratively  al- 
lowed, notwithstanding  the  inclusion  in  the 
specifications  of  a  provision  relating  to 
costs  involved  in  suspension  of  work, 
where  the  contracting  officer  never  entered 
a  written  suspension  order. 
Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBCA-40  (Aug.  17,  1956)  63  I.D.  289 

Notwithstanding  the  submission  of  a 
construction  program  by  the  contractor,  a 
claim  for  additional  compensation  based  on 
the  alleged  failure  of  the  Government  to 
furnish  promised  equipment  in  the  sequence 
stipulated  in  such  program  is  a  claim  for 
the  allowance  of  consequential  damages 
for  the  Government's  delay,  which  the 
contracting  officer  was  justified  in  rejecting 
as  a  claim  for  unliquidated  damages  that 
could  not  be  settled  administratively. 

A  claim  for  additional  compensation 
based  on  variations  from  estimated  quanti- 
ties, which  were  not  the  result  of  any 
changes  in  the  contract's  requirements  but 
were  due  to  faulty  estimates  originally 
made  by  the  Government  and  which, 
although  considerable,  were  not  so  great 
that  bad  faith  on  the  part  of  the  Govern- 
ment in  preparing  the  specifications  could 
be  implied,  does  not  furnish  a  basis  for  an 
equitable  adjustment.  Although  one  item 
in  the  schedule  was  entirely  deleted,  it  was 
only  one  of  a  considerable  group  of  closely 
related  items,  and  it  was  so  trivial  in 
amount  compared  to  the  total  amount  in- 
volved in  the  contract  that  it  would  not  in 
itself  seem  to  call  for  an  equitable  adjust- 
ment. Moreover,  in  so  far  as  this  item  or 
any  other  item  in  the  contractor's  claim 
may  be  based  on  the  contention  of  bad 
faith  on  the  part  of  the  Government  or  such 
unreasonableness  of  the  Government's  esti- 
mates ais  would  amount  to  a  breach  of  con- 
tract, it  would  constitute  a  claim  for  un- 
liquidated damages  which  could  not  be 
allowed  administratively. 
Appeal  of  A.  8.  Homer  Construction  Co., 
IBCA-75  (Dec.  20,  1950)  63  I.D.  401 


A  contractor's  claim  for  additional  com- 
pensation, based  on  the  delay  of  the  Gov- 
ernment in  making  timely  delivery  of 
steel  members  to  be  incorporated  in  towers 
to  be  erected  by  the  contractor  under 
specifications  which  did  not  prescribe  the 
contractor's  sequence  or  mode  of  opera- 
tions, nor  fix  definite  dates  for  the  delivery 
of  the  steel  members,  is  a  claim  for  un- 
liquidated damages  that  may  not  be  ad- 
ministratively settled. 
Appeal  of  Parker-Schram  Company, 
IBOA-71   (Jan.  31,  1957) 

A  strike  precipitated  by  the  decision  of  a 
contractor  to  discontinue  paying  its  em- 
ployees for  travel  time  when  such  employ- 
ees were  affiliated  with  the  union  that 
called  the  strike,  and  it  was  customary  for 
employers  in  the  area  to  pay  their  employ- 
ees for  travel  time,  is  not  an  unforeseeable 
cause  of  delay  beyond  the  control  and 
without  the  fault  and  negligence  of  the 
contractor  within  the  meaning  of  the  "de- 
lays-damages" clause  of  the  standard  form 
of  Government  construction  contract,  and 
does  not  entitle  the  contractor  to  an  exten- 
sion of  time  for  the  performance  of  the 
contract  so  as  to  avoid  the  assessment 
of  liquidated  damages.  The  question 
whether  the  strike  was  unforeseeable  and 
beyond  the  control  of  the  contractor  does 
not  necessarily  depend  on  a  determination 
of  the  legality  of  the  conduct  of  the  con- 
tractor or  of  the  union  that  called  the 
strike.  While  it  is  more  readily  to  be 
expected  that  the  illegal  conduct  of  an  em- 
ployer will  lead  to  a  strike,  the  converse 
of  this  proposition  is  not  necessarily  true, 
and  there  are  many  circumstances  in  which 
an  employer  can  readily  foresee  that  the 
exercise  of  his  legal  rights  will  lead  to  a 
strike  and  delay  the  progress  of  the  work. 
Appeal  of  Tri-State  Construction  Co., 
IBCA-63  (Feb.  26,  1957)  64  I.D.  38 

The  total  deletion  by  the  Government  of 
an  item  providing  for  a  select  borrow  sur- 
face course  in  a  contract  for  the  construc- 
tion of  Section  "G"  of  the  Richardson 
Highway  in  Alaska  entitles  the  contractor 
to  an  equitable  adjustment  under  the 
"changes"  article  of  the  contract  when  the 
item  was  deleted  because  of  insufficiency 
of  funds  rather  than  to  meet  unanticipated 
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field  conditions,  provided  that  the  contrac- 
tor has  demonstrated  a  relation  of  cause 
and  effect  between  the  deletion  of  the  item 
and  the  consequences  attributed  thereto. 
The  contractor  is  entitled  to  an  equitable 
adjustment  for  preparatory  work  on  a  spe- 
cialized plant  designed  to  produce  the  se- 
lect borrow  material  economically  but  not 
for  another  plant  which  was  either  not 
acquired  for  the  sole  purpose  of  perform- 
ing the  deleted  item  or  which  was 
abandoned  as  the  instrument  for  the  per- 
formance of  the  item  long  before  its  dele- 
tion. On  the  other  hand,  the  contractor  is 
not  entitled  to  any  equitable  adjustment  by 
reason  of  difficulties  encountered  in  finish- 
ing the  subgrade  when  such  difficulties 
were  due  to  its  own  haste  and  inadequacies 
in  finishing  the  subgrade  prior  to  the  dele- 
tion of  the  surfacing  course,  or  by  reason 
of  the  prolongation  of  the  work  into  an- 
other operating  season  when  this  was  due 
to  the  same  cause,  and  to  the  failure  of 
the  contractor  to  give  timely  notice  of  com- 
pletion prior  to  the  onset  of  winter 
weather.  A  highway  contractor  may  not 
maintain  high-salaried  employees  and 
equipment  during  the  winter  to  complete 
work  that  had  been  virtually  completed  at 
the  close  of  the  prior  working  season  for 
fear  that  the  Government  might  require 
excessive  repairs  of  winter  maintenance 
when  such  fear  proved  groundless.  In 
any  event,  a  claim  that  the  failure  of  the 
Government  to  perform  its  obligations  un- 
der a  contract  resulted  in  the  prolonga- 
tion of  the  work  into  another  season  is  a 
claim  for  unliquidated  damages  that  may 
not  be  administratively  settled  or  allowed. 
Appeals  of  Horrison-Knudsen  Company, 
Inc.,  IBCA-36  and  IBCA-50  (May  27, 
1957)  64  I.D.  185 

A  claim  of  a  contractor  for  damages  for 
delay  in  its  work  and  additional  expense, 
allegedly  due  to  the  violation  by  the  Gov- 
ernment of  express  or  implied  obligations 
of  cooperation,  is  based  on  a  breach  of  con- 
tract, and  may  not  be  administratively 
determined. 

A  claim  of  a  contractor  for  costs  incurred 
during  a  shutdown  allegedly  due  to  Gov- 
ernment regulation  of  storage  and  diver- 
sion upstream  from  a  dam,  in  violation  of 
an  express  or  implied  agreement  of  the 


Government,  is  based  on  a  breach  of  con- 
tract, and  may  not  be  administratively 
determined. 

Appeal  of  Paul  Jaivis,  Inc.,  IBCA-115 
(July  19,  1957)  64  I.D.  285 

A  claim  for  additional  compensation  on 
the  ground  that  the  orderly  sequence  of  the 
contract  work  was  disrupted,  and  the  per- 
formance of  the  work  ultimately  brought 
to  a  complete  stop,  by  reason  of  Govern- 
ment delay  in  furnishing  material  as  re- 
quired by  the  contract  is  not  allowable 
under  the  present  standard  form  "changed 
conditions"  and  "changes"  clauses,  or  un- 
der a  "suspension  of  work"  clause  which 
reserves  to  the  Government,  in  general 
terms,  the  right  to  suspend  the  work  and 
states  that  "this  right  to  suspend  the  work 
shall  not  be  construed  as  denying  the  con- 
tractor actual,  reasonable,  and  necessary 
expenses  due  to  delays,  caused  by  such  sus- 
pension." A  claim  of  this  character  is  for 
damages  for  breach  of  contract,  and  is  not 
within  the  authority  of  administrative 
officers  of  the  Government  to  determine 
pursuant  to  the  provisions  of  the  standard- 
form  contracts,  or  such  a  "suspension  of 
work"  clause. 

Appeal  of  Weardco  Construction  Corpora- 
tion, IBCA-48  ( Sept.  30, 1957 )     64  I.D.  376 

A  claim  of  a  clearing  contractor  for  ad- 
ditional compensation  because  of  increased 
costs  of  performance,  and  because  of  a  re- 
duction in  the  sales  price  of  improvements 
disposable  by  the  contractor  under  the 
terms  of  the  contract,  which  resulted  from 
delays  by  the  Government  in  furnishing 
possession  of  such  improvements  is  based 
on  a  breach  of  contract,  and  may  not  be 
administratively  determined. 
Appeal  of  Ideker  Construction  Company, 
IBOA-124   (Oct.  3,  1957)  64  I.D.  388 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  the  omission  of  certain  drill 
hole  information  from  the  drawings  was  a 
material  misrepresentation  is  a  claim  for 
unliquidated  damages  which  could  not  be 
considered  by  the  contracting  officer,  and 
may  not  be  considered  by  the  Board  on 
appeal. 

Appeal  of  J.  A.  Terteling  &  Sons,  Inc., 
IBCA-27   (Dec.  31,  1957)  64  I.D.  466 
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A  claim  for  additional  compensation  be- 
cause of  alleged  tackiness,  incorrect  num- 
bering, and  poor  legibility  of  aperture 
sards  furnished  by  the  Government  to  a 
supply  contractor  under  a  contract  pro- 
viding for  the  establishment  of  an  index 
of  the  public  land  records  of  the  United 
States  that  contains  "changes"  and  "ex- 
tras" articles,  but  no  "changed  conditions" 
article,  constitutes  a  claim  for  unliquidated 
damages  for  breach  of  contract  or  mis- 
representation, rather  than  a  claim  based 
upon  a  change  in  or  an  addition  to  the 
contract,  and,  therefore,  is  beyond  the 
jurisdiction  of  the  Board  of  Contract  Ap- 
peals to  decide. 

Appeal  of  York  Tabulating  Service,  Inc., 
IBCA-126   (Mar.  7,  1958)         65  I.D.  120 

Claims  for  additional  labor,  material  and 
,  supervision  costs,  for  interest  on  retained 
percentages,  and  for  job  disruption  costs 
I  that  are  based  upon  an  alleged  failure  of 
;  the  Government  to  make  timely  delivery 
of  materials  which  it  had  agreed  to  fur- 
nish the  contractor  are  claims  for  unliqui- 
dated damages  for  breach  of  contract  that 
are  not  within   the   authority   of  admin- 
istrative officers  of  the  Government  to  al- 
low under  the  standard  form  of  construc- 
tion contract. 

Appeal    of    Gustav    Hirsch    Organization, 
Inc.,  IBCA-147  (June  30.  1958) 

A  claim  of  a  construction  contractor  for 
additional  compensation  because  of  in- 
creased costs  of  performance  of  a  contract 
due  to  extra  transportation  of  equipment 
to  and  from  the  job,  partial  idling  of  equip- 
ment brought  to  its  site,  and  extra  opera- 
tions in  performing  the  job,  all  of  which 
are  alleged  to  have  been  caused  by  the 
Government's  delay  in  furnishing  rights- 
of-way  pursuant  to  the  contract,  is  based 
on  a  breach  of  contract,  and  may  not  be 
administratively  determined. 
Appeal  of  Platte  Valley  Construction  Com- 
pany, IBCA-168   (Aug.  28,  1958) 

Claims  based  on  the  failure  of  the  Gov- 
ernment to  perform  its  obligations  under  a 
contract  are  claims  for  unliquidated  dam- 
ages which  are  beyond  the  jurisdiction  of 
the  Board  to  consider  or  allow. 
Appeal  of  C.  F.  Lytle  Company  and  Green 
Construction  Company,  IBCA-172  (Sept  30, 
1958) 


Claims  of  a  contractor  for  additional 
compensation  because  of  delays  of  the 
Government  in  furnishing  necessary  ma- 
terials and  drawings  for  the  performance 
of  work  under  a  construction  contract, 
which  result  in  increasing  the  costs  of  per- 
formance, are  claims  for  unliquidated 
damages  for  breach  of  contract  that  are 
not  within  the  authority  of  administrative 
officers  of  the  Government  to  consider  or 
allow. 

Appeal    of    Gustav    Hirsch    Organization, 
Inc.,  IBCA-175  (Oct.  30,  1958) 

A  claim  of  a  contractor  for  additional 
compensation  that  is  based  solely  upon 
alleged  unreasonable  or  otherwise  im- 
proper conduct  of  the  Government  in  fur- 
nishing materials  to  be  installed  by  a  con- 
tractor, which  results  in  increasing  the 
cost  of  performance  of  a  contract,  is  a 
claim  for  unliquidated  damages  for  breach 
of  contract  that  is  not  within  the  authority 
of  administrative  officers  of  the  Govern- 
ment to  consider  or  allow. 
Appeal  of  Earl  W.  Hagerman,  d/b/a 
Hagerman  Construction,  IBCA-183 
(Jan.  21,  1959) 

A  claim  of  a  contractor  for  additional 
compensation  on  account  of  monetary 
losses  allegedly  resulting  from  a  failure  of 
the  Government  to  make  monthly  progress 
payments  as  provided  by  the  contract  is 
based  on  a  breach  of  contract,  and  may 
not  be  administratively  determined  under 
a  standard-form  construction  contract. 
Appeal  of  J.  W.  Merz,  IBCA-64  (Mar.  10, 
1959) 

A  claim  of  a  reforestation  contractor 
based  on  the  failure  of  the  Government  to 
make  available,  within  the  period  stipu- 
lated in  the  contract  for  the  performance 
of  the  reforestation  work,  the  whole  quan- 
tity of  seedlings  which  it  had  agreed  to 
furnish  for  planting,  and  on  the  delay  of 
the  Government  in  making  available  those 
seedlings  which  it  did  furnish  is  a  claim 
that  is  based,  not  on  the  deletion  of  part 
of  the  work  which  the  contractor  was  to 
perform,  but  on  a  breach  of  contract,  and 
constitutes,  therefore,  a  claim  for  unliqui- 
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dated      damages      which      may     not     be 
administratively  determined. 
Appeal   of   Thomas   H.   McCready,   d/o/a 
McCready      Reforestation      Company, 
IBCA-167   (June  23,  1959) 

Claims  sounding  in  misrepresentation  or 
calling  for  recovery  of  unliquidated  dam- 
ages are  not  within  the  jurisdiction  of  the 
Board. 

Appeal   of  Adler   Construction   Company, 
IBCA-156  (Jan.  4,  1960) 

A  claim  for  additional  expense,  allegedly 
due  to  the  Government's  failure  to  close 
off  the  circular  approach  to  the  site  of 
construction  work  to  vehicular  traffic,  is 
based  on  a  breach  of  contract,  and  may  not 
be  administratively  determined. 
Appeal  of  Seal  and  Company,  IBCA-181 
(Dec.  23,  1960)  67  I.D.  435 

A  claim  for  additional  compensation  for 
extra  work,  allegedly  caused  by  the  Gov- 
ernment's failure  to  divert  public  vehicu- 
lar traffic  on  a  road  being  constructed  by 
a  contractor,  is  a  claim  for  breach  of  con- 
tract, which  may  not  be  administratively 
determined. 

Appeal   of   Central   Florida    Construction 
Company,  IBCA-246  (Jan.  5,  1961) 

A  claim  based  on  the  failure  of  the 
Government  to  close  a  road  pursuant  to 
the  terms  of  a  contract  for  the  construc- 
tion of  structures  under  or  beside  such 
road  is  a  claim  for  breach  of  contract,  but 
a  claim  based  on  a  sequence  of  work  or- 
dered by  the  Government  in  order  to  miti- 
gate the  consequences  of  such  failure  may 
amount  to  a  claim  for  a  change  in  the  con- 
tract specifications.  No  price  adjustment 
on  account  of  such  a  change,  however,  is 
allowable  for  (a)  stoppage  by  the  Govern- 
ment of  operations  being  performed  by  the 
contractor  that  contravene  oral  instruc- 
tions concerning  the  sequence  of  work, 
where  the  contractor  had  not  observed  the 
procedure  established  by  the  contract  for 
protesting  oral  instructions  (b)  opera- 
tions performed  on  the  contractor's  own 
initiative,  where  such  operations  were 
occasioned  by  the  failure  to  close  the  road 
rather  than  by  the  sequence  of  work  or- 
dered, and  where  their  performance  was 
not  compelled  by  either  of  these  acts  of 


the  Government;  or  (c)  increased  super- 
vision expense  incident  to  a  prolongation 
of  the  performance  period  that  is  caused 
by  the  Government's  instructions  concern- 
ing the  sequence  of  work. 
Appeal  of  Seal  and  Company,  IBCA-18 
(Mar.  28,  1961)  68  I.D.  94 

XV.  DELAYS  OF  CONTRACTOR 

The  appeal  of  a  contractor  from  the 
decision  of  a  contracting  officer  assessing 
liquidated  damages  against  the  contractor 
by  reason  of  the  late  completion  of  the 
work  under  the  contract  must  be  dismissed 
when  the  contractor  failed  to  give  the  con- 
tracting officer  timely  notice  of  the  causes 
of  the  delay  as  required  by  Article  9  of  the 
contract.  The  consideration  of  the  causes 
of  delay  by  the  contracting  officer  on  the 
merits  does  not  amount  to  a  waiver  of  the 
requirement  of  notice,  since  the  contracting 
officer  could  extend  the  time  for  giving 
notice  only  with  the  approval  of  the  head 
of  the  Department. 

Appeal  of  Campbell  Construction  &  Equip- 
ment Co.,  IBCA-2  (Jan.  11,  1955) 

62  I.D.  6 

A  request  for  an  extension  of  time  to  take 
care  of  delays  in  the  performance  of  a 
contract  that  led  to  the  assessment  of 
liquidated  damages  against  a  contractor 
must  be  denied,  notwithstanding  the  claim 
that  the  delays  were  attributable  to  the 
Korean  conflict,  when  the  contractor  sold 
machinery  in  good  condition  that  was 
usable  in  the  performance  of  the  contract, 
and  subsequently  entered  into  another  con- 
tract which  required  the  simultaneous  use 
of  the  available  machinery  in  the  per- 
formance of  both  contracts.  Moreover, 
since  the  contractor  was  allowed  an  ex- 
tension of  time  for  the  performance  of  the 
contract  because  of  the  shortage  of  parts 
due  to  the  Korean  conflict,  the  contractor 
must  demonstrate  that  delays  attributed  to 
the  unavailability  of  new  machinery  were 
not  concurrent  with  the  delays  due  to  the 
shortage  of  parts. 

A  request  for  an  extension  of  time  to 
take  care  of  delays  in  the  performance 
of  a  contract  that  led  to  the  assessment  of 
liquidated  damages  must  be  denied  when 
the  contractor  has  failed  to  meet  the  bur- 
den of  proving  that  an  alleged  labor  short- 
age was  of  calculable  duration  and  was 
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attributable  to  the  Korean  conflict  rather 
ihan  to  its  own  lack  of  forethought  and 
diligence.  The  Record  indicates  that  an 
adequate  supply  of  labor  could  have  been 
obtained  if  adequate  advance  notice  had 
been  given  to  the  state  employment  agency, 
and  adequate  housing  facilities  had  been 
supplied  at  or  near  the  job  site  as  required 
by  the  specifications,  and  hence  the  situa- 
tion cannot  be  said  to  have  been  "beyond 
the  control  and  without  the  fault  or  negli- 
gence of  the  contractor"  within  the  mean- 
ing of  Article  9  of  the  standard  form  of 
Government  construction  contract.  The 
Board  cannot  find  that  the  provisions  of 
the  specifications  requiring  the  contractor 
to  furnish  adequate  housing  facilities  for 
workers  at  the  job  site  were  waived  by 
the  Government  in  the  absence  of  positive 
evidence  of  such  a  waiver.  The  contract- 
ing officer  has  entered  no  change  order 
eliminating  the  provisions  of  the  specifica- 
tions in  question,  and  the  Board  cannot 
indulge  any  presumption  that  he  did  so 
informally  in  view  of  the  obvious  need  for 
the  housing  facilities.  As  the  housing 
problem  at  or  near  the  job  site  was,  more- 
over, necessarily  known  to  the  contractor 
at  the  time  it  bid  for  the  contract,  it  could 
have  had  no  connection  with  the  Korean 
conflict  and  cannot  constitute  an  "unfore- 
seeable" cause  within  the  meaning  of  Ar- 
ticle 9  of  the  standard  form  of  Government 
construction  contract. 

Appeal  of  S.  J.  Groves  &  Sons  Company, 
IBCA-8  (Apr.  12, 1955)  62  I.D.  145 

Delay  in  the  completion  of  pumps  due  to 
additional  model  tests  voluntarily  under- 
taken by  contractor  in  order  to  discover 
cause  of  vibration  in  the  pumps  is  not  an 
excusable  cause  of  delay  entitling  the  con- 
tractor to  the  benefits  of  an  escalation 
clause,  even  though  technical  problems 
of  unusual  difficulty  may  have  been  in- 
volved in  the  manufacture  of  the  pumps, 
nor  can  adjustments  made  in  the  pumps  be 
held  to  constitute  changes  which  would 
entitle  the  contractor  to  extensions  of  time 
by  way  of  an  equitable  adjustment  under 
Article  2  of  the  contract  when  the  con- 
tractor voluntarily  accepted  the  respon- 
sibility for  making  the  changes. 
Appeal  of  the  Pelton  Water  Wheel  Com- 
pany and  Byron  Jackson  Company, 
IBCA-16  (Oct.  12,  1955)  62  I.D.  385 


Delays  by  a  supplier  will  not  excuse  the 
prime  contractor  from  making  timely  de- 
livery unless  the  delay  resulted  from  ex- 
cusable causes  of  delays  within  the  meaning 
of  the  provisions  of  the  contract  and  specifi- 
cations. Thus,  delay  resulting  from  the 
fault  of  a  supplier  in  manufacturing  the 
article  ordered  is  not  excusable. 
Appeal  of  Schmitt  Steel  Co.,  Inc., 
IBCA-29  (Nov.  10,  1955) 

Where  counsel  for  the  Government  con- 
tends that  the  delay  in  the  completion  of  the 
contract  is  attributable  to  the  tardiness  of 
the  contractor  in  commencing  and  prosecut- 
ing the  work  under  the  contract  rather  than 
to  weather  conditions,  and  the  record  shows 
that  the  contractor  delayed  in  commencing 
work  for  a  greater  number  of  days  than  the 
probable  number  of  unforeseeable  days  of 
bad  weather,  there  is  serious  doubt  that 
the  contractor  is  entitled  to  any  extension 
of  time  at  all. 

Appeal  of  Jeneckes',   IBCA-44    (Nov.  28, 
1955)  62  I.D.  449 

Where  the  contractor,  who  was  engaged 
in  the  installation  of  a  curtain  in  the  Carter 
Barron  Amphitheater  in  Rock  Creek  Park, 
Washington,  D.C.,  accepted  a  change  order 
which  involved  the  operation  of  the  boom 
and  the  curtain,  so  as  to  increase  their  op- 
erating speed,  and  the  change  order  also 
provided  for  an  extension  of  time  of  100 
days,  delays  occasioned  by  difficulties  in 
procuring  a  special  motor  and  adjusting 
electrical  controls  are  not  excusable,  and 
the  contractor  is  not  entitled  to  an  addi- 
tional extension  of  time,  which  would  per- 
mit the  remission  of  liquidated  damages, 
since  the  difficulties  were  clearly  incident 
to  the  change,  and  so  came  within  the  scope 
of  the  change  order.  In  the  absence  of  any 
qualifications,  acceptance  by  the  contractor 
of  a  change  order  is  legally  binding,  since 
it  results  in  a  new  supplemental  contract 
through  modification  of  the  original.  The 
fact  that  the  contracting  officer  might 
have  granted  a  longer  extension  of  time 
than  the  contractor  accepted,  and  acted 
upon  the  assumption  that  a  change  order 
could  not  be  issued  unless  it  included  a 
definite  time  extension,  or  stated  that  no 
change  in  time  was  involved,  goes  only  to 
the  motives  of  the  contracting  officer,  and 
does  not  affect  the  binding  character  of 
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the  legal  obligation.  If  any  mistake  of  law 
was  made,  it  was  by  the  contracting  officer 
and  was  wholly  unilateral.  But  even  if 
there  had  been  a  mutual  mistake  of  fact, 
the  change  order  could  not  be  reformed  by 
the  Board,  since  reformation  of  contracts  is 
a  judicial  rather  than  administrative 
function. 

Appeal  of  Samuel  N.  Zarpas,  Inc., 
IBCA-24  (Jan.  4,  1956)  63  I.D.  1 

A  request  for  an  extension  of  time,  to 
avoid  the  assessment  of  liquidated  dam- 
ages because  of  delay  in  the  performance 
of  a  contract  covering  the  drilling  of  a 
well,  must  be  denied  when  the  contractor 
attributes  such  delay  to  difficulties  en- 
countered in  completing  a  preceding  well- 
drilling  job.  To  be  excusable,  the  delay 
must  have  been  "unforeseeable"  and 
"beyond  the  control"  of  the  contractor. 
The  existence  of  the  previous  contract 
could  hardly  be  said  to  be  unforeseeable, 
and  its  execution  was  subject  to  the  control 
of  the  contractor. 

Where  a  contract  provided  for  an  ex- 
tension of  time  in  case  solid  rock  should 
be  encountered  by  the  contractor  in  the 
drilling  of  a  well  but  also  required  im- 
mediate notice  to  be  given  to  the  contract- 
ing officer  of  the  existence  of  any  such 
condition,  the  failure  of  the  contractor  to 
comply  with  this  procedural  requirement 
bars  consideration  on  the  merits  of  a  re- 
quest for  an  extension  of  time.  Even  as- 
suming that  the  procedural  requirement 
could  have  been  waived  by  the  contracting 
officer,  his  mere  silence  cannot  be  con- 
strued as  a  waiver  in  the  circumstances  of 
this  case. 

Appeal  of  Carl  W.  Pistor,  IBCA-81 
(Dec.  27,  1956) 

A  strike  precipitated  by  the  decision  of 
a  contractor  to  discontinue  paying  its  em- 
ployees for  travel  time  when  such  em- 
ployees were  affiliated  with  the  union  that 
called  the  strike,  and  it  was  customary 
for  employers  in  the  area  to  pay  their 
employees  for  travel  time,  is  not  an  un- 
foreseeable cause  of  delay  beyond  the 
control  and  without  the  fault  and  negli- 
gence of  the  contractor  within  the  meaning 
of  the  "delays-damages"  clause  of  the 
standard  form  of  Government  construc- 
tion contract,  and  does  not  entitle  the  con- 


tractor to  an  extension  of  time  for  the 
performance  of  the  contract  so  as  to  avoid 
the  assessment  of  liquidated  damages. 
The  question  whether  the  strike  was  un- 
foreseeable and  beyond  the  control  of  the 
contractor  does  not  necessarily  depend  on 
a  determination  of  the  legality  of  the  con- 
duct of  the  contractor  or  of  the  union  that 
called  the  strike.  While  it  is  more  readily 
to  be  expected  that  the  illegal  conduct  of 
an  employer  will  lead  to  a  strike,  the  con- 
verse of  this  proposition  is  not  necessarily 
true,  and  there  are  many  circumstances  in 
which  an  employer  can  readily  foresee 
that  the  exercise  of  his  legal  rights  will 
lead  to  a  strike  and  delay  the  progress 
of  the  work. 

Appeal  of  Tri-State  Construction  Co., 
IBCA-63  (Feb.  26,  1957)  64  I.D.  38 

A  delay  in  the  performance  of  the  con- 
tract work  caused  by  the  contractor's 
failure  to  provide  enough  foremen  or 
workmen  with  the  requisite  amount  of 
"know-how"  to  complete  the  job  within  the 
time  specified  in  the  contract  is  not  excus- 
able, for  it  is  the  contractor's  responsi- 
bility to  solve  the  technical  problems 
incident  to  the  performance  of  the  con- 
tract work,  even  though  they  may  be  of 
a  novel  character,  and  to  provide  com- 
petent employees  in  sufficient  numbers  to 
complete  the  job,  barring  unforeseeable 
conditions  or  events,  within  the  specified 
time. 

Where  a  delay  in  the  performance  of 
the  contract  work  is  caused  in  part  by 
excusable  circumstances,  such  as  the  en- 
countering of  a  "changed  condition,"  and 
in  part  by  inexcusable  circumstances,  such 
as  a  failure  by  the  contractor  to  make 
adequate  provision  for  overcoming  known 
or  expectable  difficulties,  an  extension  of 
time  may  be  granted  for  so  much  of  the 
total  period  of  delay  as  fairly  approxi- 
mates the  amount  of  time  lost  by  reason 
of  the  excusable  circumstances,  even 
though  the  time  so  lost  is  not  susceptible 
of  precise  determination  because  of  the 
concurrent  nature  of  the  various  causes  of 
delay. 

Appeal  of  Central  Wrecking  Corporation, 
IBCA-69  (Mar.  29,  1957)  64  I.D.  145 

A  contractor  has  the  burden  of  proving 
an  excusable  basis  to  be  relieved  of  the 
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)ayment  of  liquidated  damages  and  for 

>eing  granted   an  extension  of   time  for 

lelay. 

ippcal    of    Zinsco    Electrical    Products, 

[BCA-104  (June  3, 1957) 

An  extension  of  time  on  account  of  a 
lelay  in  obtaining  materials  alleged  to 
have  been  caused  by  a  strike  is  not  allow- 
able in  the  absence  of  evidence  indicating 
the  extent  to  which  the  time  consumed 
in  obtaining  materials  exceeded  the  time 
which  would  have  been  so  consumed  if 
there  had  been  no  strike.  Under  a  contract 
which  provides  that  extensions  of  time  on 
account  of  difficulties  in  obtaining  ma- 
terials "will  apply  only  to  the  particular 
item  and  such  work  directly  affected  by 
such  delay,  and  not  to  the  entire  con- 
tract," an  extension  of  the  final  completion 
date  of  the  contract  on  account  of  an  ex- 
cusable difficulty  in  obtaining  materials 
is  not  allowable  in  the  absence  of  evi- 
dence that  such  difficulty,  rather  than  a 
lack  of  diligence  by  the  contractor  in 
prosecuting  portions  of  the  job  not  depend- 
ent upon  receipt  of  the  materials,  was  the 
real  cause  of  the  failure  to  complete  the 
contract  work  on  time.  An  extension  of 
time  on  account  of  a  delay  in  obtaining 
materials  caused  by  a  strike  that  had  been 
long  in  existence  when  the  contract  was 
made  is  not  allowable  in  the  absence  of 
evidence  that  the  delay  was  caused  by 
circumstances,  relating  to  the  period  after 
the  contract  was  made,  which  the  con- 
tractor could  not  reasonably  have  antici- 
pated when  the  contract  was  made,  and 
which  were  beyond  his  control. 
Appeal  of  Elmer  A.  Roman,  IBCA-57 
(June  28,  1957) 

Under  a  supply  contract  requiring  the 
delivery  of  an  autotransformer  to  an  Amer- 
ican shipping  point  by  a  certain  date,  and 
requiring  its  shipment  on  a  United  States 
flag  commercial  vessel,  it  was  the  duty  of 
the  contractor  to  complete  its  manufacture 
and  effect  its  delivery  early  enough  to  in- 
sure its  delivery  at  an  American  port  by  an 
American  vessel  within  the  time  prescribed 
by  the  contract,  unless,  excusable  causes  of 
delay  intervened. 

Under  a  supply  contract  under  which  the 
delays  of  a  contractor  were  excusable 
when  due  to  causes  beyond  its  control  and 


without  its  fault  or  negligence,  and  the 
delays  of  a  subcontractor  were  excusable 
when  due  to  the  same  causes,  a  steamship 
company  cannot  be  regarded  as  a  "sub- 
contractor" of  a  supply  contractor,  which 
was  late  in  effecting  shipment  of  an  auto- 
transformer as  required  by  the  contract,  so 
that  its  delays  would  excuse  those  of  the 
contractor.  The  steamship  company  was 
rather  an  agent  of  the  contractor  for  the 
purpose  of  effecting  delivery  of  the  auto- 
transformer, and  the  delays  of  the  agent 
are  chargeable  to  its  principal  even  though 
such  delays  may  have  been  beyond  its  con- 
trol and  without  its  fault  or  negligence. 
Appeal  of  The  Lcgnano  Electric  Corpora- 
tion, IBOA-114  (Dec.  18, 1957) 

A  tunneling  contractor  seeking  an  addi- 
tional extension  of  time  to  cancel  an  assess- 
ment of  liquidated  damages  on  the  ground 
that  it  had  to  remove  the  tunnel  inverts 
in  winter  weather  by  reason  of  delays  of 
the  Government  in  procuring  steel  must  be 
denied  relief  when  it  appears  that  the 
Government's  delay  actually  gave  the  con- 
tractor a  more  favorable  period  of  perfor- 
mance than  it  would  have  had  if  the  delay 
had  never  occurred,  and  the  contractor  has 
not  shown  that  it  encountered  during  the 
period  of  performance  "unusually  severe 
weather"  or  other  excusable  causes  of  de- 
lay within  the  meaning  of  the  "delays- 
damages"  provision  of  the  U.S.  standard 
form  of  Government  construction  contract. 
On  the  contrary,  the  record  shows  that  the 
causes  of  delay,  far  from  being  excusable, 
were  the  fault  of  the  contractor. 
Appeal  of  J.  A.  Terteling  &  Sons,  Inc., 
IBOA-27   (Dec.  31,  1957)     64  I.D.  4GG 

When  a  contractor  who  was  seeking  an 
extension  of  time  for  the  performance  of 
a  contract  claimed  that  the  cause  of  delay 
in  completion  was  attributable  to  the  con- 
duct of  an  inspector  who  had  died  before 
the  completion  of  the  contract  and  that  he 
had  been  dissuaded  from  notifying  the 
contracting  officer  of  the  cause  of  the 
delay  by  the  assurance  of  the  inspector 
that  he  would  be  granted  an  extension  of 
time,  the  Board  will  not  disturb  the  deci- 
sion of  the  contracting  officer  that  an  ex- 
tension of  time  should  be  denied  because 
of  the  failure  of  the  contractor  to  give 
written  notice  of  the  cause  of  the  delay  in 
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the  absence  of  proof  that  the  merits  of  the 
claim  could  still  be  ascertained  and  that 
the  inspector  gave  the  assurance  claimed. 
Appeal  of  Utility  Construction  Company, 
IBCA-149  and  IBGA-161  (June  19,  1958) 

65  I.D.  278 

Under  the  standard-form  "excusable 
causes  of  delay"  provision,  a  delay  in  de- 
livering equipment  is  not  excusable  on  the 
ground  that  the  contractor  learned  from 
Government  sources  of  a  deferment  of  the 
construction  of  the  plant  in  which  the 
equipment  was  to  be  installed,  and  as- 
sumed that  by  reason  of  such  deferment 
the  Government  would  not  require  it  to 
make  delivery  within  the  time  specified  in 
the  contract. 

Appeal  of  Fairbanks,  Morse  &  Co., 
IBCA-146  (Aug.  11,  1958)  65  I.D.321 

A  claim  of  a  contractor  for  an  extension 
of  time  based  on  delay  in  securing  per- 
formance and  payment  bonds,  due  to  the 
unexpected  liquidation  of  its  bonding  com- 
pany, must  be  denied,  even  if  it  be  assumed 
for  the  sake  of  argument  that  this  event 
was  unforeseeable,  when  it  is  wholly 
speculative  whether  the  delay  actually 
made  any  difference  to  the  contractor. 
Even  if  the  contractor  had  been  able  to 
obtain  the  bonds  sooner,  it  does  not  follow 
that  it  would  necessarily  have  been  given 
notice  to  proceed  any  earlier  than  it  was 
given.  Moreover,  the  contractor  has  not 
shown  that  it  would  have  obtained  a  more 
favorable  performance  period  if  the  delay 
had  not  occurred. 

A  contractor  who  is  entitled  to  an  ex- 
tension of  time  for  performance  by  rea- 
son of  such  an  unforeseeable  cause  as 
"unusually  severe  weather"  is  nonetheless 
entitled  to  such  relief,  despite  the  fact  that 
its  progress  schedule,  which  it  was  re- 
quired by  the  specifications  to  furnish  to 
the  Government  merely  for  the  latter's 
information,  may  have  indicated  that  no 
work  was  originally  scheduled  during  part 
of  the  period  when  the  unusually  severe 
weather  occurred. 

Appeal  of  Black  Hills  Ditching  Co.,  Inc., 
IBCA-145  (Aug.  15,  1958)  65  I.D.  342 

A  contractor  who  seeks  an  extension  of 
time  under  a  standard-form  construction 
contract  because  of  an  alleged  excusable 
cause  of  delay  has,  in  general,  the  burden 


of  proving  that  the  alleged  cause  of  delay 
actually  existed,  that  it  met  the  criteria 
of  excusability  prescribed  by  the  contract, 
that  it  delayed  the  orderly  progress  or 
ultimate  completion  of  the  contract  work 
as  a  whole,  and  that  it  did  so  for  a  given 
period  of  time. 

Appeal  of  Larsen-Meyer  Construction  Co., 
IBCA-85  (Nov.  24,  1958)  65  I.D.  463 

Failure  by  a  contractor  to  commence 
work  within  the  time  prescribed  by  the 
contract  does  not,  in  and  of  itself,  disentitle 
the  contractor  to  extensions  of  time  on  ac- 
count of  events,  such  as  unusually  severe 
weather,  that  are  excusable  under  the 
terms  of  the  contract  and  that  occur  while 
he  is  engaged  in  active  prosecution  of 
the  contract  work.  Thus,  a  contractor  en- 
gaged in  the  installation  of  a  series  of 
irrigation  structures  is  entitled  to  an  ex- 
tension of  time  on  account  of  soggy  soil 
conditions  that  seriously  impeded  the  de- 
livery of  ready-mix  concrete  to  the  struc- 
ture sites,  and  that  were  brought  about  by 
unusually  severe  weather  which  had  the 
twin  effects  of  deferring  the  spring  thaw 
beyond  its  usual  time  and  of  intensifying 
and  prolonging  its  consequences,  notwith- 
standing the  fact  that  he  had  deferred 
operations  until  the  spring  in  order  to 
avoid  the  adverse  working  conditions  nor- 
mally prevailing  during  the  winter  months. 
Appeal  of  J.  W.  Merz,  IBCA-64  (Mar.  10, 
1959) 

Bridge  construction  contractors,  who 
were  required  to  paint  the  steel  work  of 
the  bridges  constructed  by  them  and  who 
were  delayed  in  the  completion  of  the  work 
due  to  their  inability  to  identify  the  proper 
types  of  paint  required  by  the  specifica- 
tions, are  not  entitled  to  an  extension  of 
time  for  performance  when  it  appears  that 
the  paint  types  were  sufficiently  identifia- 
ble by  reference  to  specifications  of  the 
American  Association  of  State  Highway 
Officials. 

Bridge  construction  contractors  who  in 
pouring  concrete  for  the  decks  of  two 
bridges  constructed  by  them  were  required 
to  do  so  in  a  particular  sequence  or  man- 
ner, which  necessitated  the  installation  of 
construction  joints  not  contemplated  by 
the  specifications,  were  directed  to  perform 


CONTRACTS,    XV 


187 


'xtra  works,  and  hence  are  entitled  to  addi- 
ional  compensation  and  extensions  of  time 
'or  the  performance  of  the  work. 
Appeal   of    Cox   and   Haddox,    IBCA-155 
;Mar.  26,  1959)  66  I.D.  97 

.  A  contractor  which  was  required  to  pre- 
pare and  furnish  aerial  photographs  and 
ropographic  maps  for  an  irrigation  project 
vithin  a  specified  time  and  which  under 
;he  terms  of  the  specifications  was  subject 
;o  the  imposition  of  liquidated  damages  for 
:.!ailure  to  make  delivery  of  such  materials 
m  time  cannot  be  said  to  have  effected 
timely  delivery  when  the  materials  de- 
livered contained  serious  defects  requiring 
an  extended  period  for  correction. 
'  When  the  Government  was  required  to 
inspect  and  accept  the  work  of  a  contractor 
which  was  required  to  prepare  and  furnish 
jaerial  photographs  and  topographic  maps, 
and  the  contractor  contended  that  the  in- 
spection was  unreasonably  delayed  by  the 
Government,  it  had  to  establish  not  only 
that  such  delay  was  unreasonable  in  the 
circumstances  of  the  case — which  cannot 
be  established  merely  by  allegations  in  a 
brief — but  also  that,  but  for  the  duration 
of  the  Government's  delay,  it  would  have 
required  less  time  to  make  the  corrections. 
The  recognition  by  the  Government  of  its 
own  responsibility  for  part  of  the  delays 
by  not  imposing  liquidated  damages  for 
periods  required  for  inspection  and  trans- 
mission of  material  does  not  prevent  the 
apportionment  of  the  remainder  of  the 
delays  to  the  contractor.  The  contract,  by 
providing  expressly  for  excusable  causes 
of  delay,  including  "acts  of  the  Govern- 
ment," inferentially  provided  for  the  ap- 
portionment of  delays. 
Appeal  of  Air  Survey  Corporation, 
IBCA-152   (June  30,  1959)         66  I.D.  246 

The  mere  delay  of  a  supplier  in  deliver- 
ing materials  which  are  necessary  to  enable 
a  contractor  to  perform  is  not  in  itself  suffi- 
cient to  constitute  an  excusable  cause  of 
delay. 

Appeal  of  Truax  Machine  &  Tool  Company, 
IBCA-195  (July  21,  1959) 

A  contractor,  who  undertook  to  fabricate 
and  supply  turbines  for  a  power  plant,  and 
who  seeks  to  excuse  its  delays  in  the  per- 
formance of  the  contract  on  the  grounds 
that  its  subcontractors  were  delayed  by  the 


occurrence  of  a  steel  strike  and  by  work 
having  national  priority  is  not  entitled  to 
an  extension  of  time  for  performance  when 
it  has  failed  to  prove  either  of  its  conten- 
tions by  substantial  evidence.  It  is  neces- 
sary for  the  contractor  to  show  not  only 
that  the  steel  strike  occurred  but  also  that 
it  was  a  factor  responsible  for  delay. 
Appeal  of  The  James  Leffel  and  Company, 
IBCA-2G5  (Oct.  8, 1959) 

When  a  contractor  has  appealed  from 
findings  and  decisions  of  a  contracting 
officer,  rejecting  his  claims  for  additional 
compensation  and  extensions  of  time  for 
performance  of  the  contract,  which  was 
for  the  construction  of  a  fish  cultural  sta- 
tion, but  has  done  no  more  to  prosecute 
the  appeal  than  to  file  a  notice  of  appeal 
charging  in  general  terms  that  the  findings 
and  decisions  were  erroneous,  arbitrary, 
and  unfair,  the  Board  will  only  examine 
the  record  to  the  extent  necessary  to  deter- 
mine whether  there  were  committed  any 
errors  manifest  on  its  face. 
Appeal  of  Sterling  Engineering  &  Construc- 
tion Company,  Inc.,  IBCA-122  (Oct.  23, 
1959) 

Despite  the  fact  that  the  replacement  of 
a  broken  bridge  pile  was  delayed  by  a 
teamsters'  strike,  the  contractor  is  not  en- 
titled to  an  extension  of  time  for  perform- 
ance of  the  contract  when  the  record 
shows  that  the  contractor  was  at  fault  in 
breaking  the  pile,  was  able  to  perform 
other  work  on  the  bridge  during  the  period 
of  delay,  and  was  grossly  in  default  in  the 
performance  of  the  contract  as  a  whole. 
Appeal  of  Rickey  Construction  Company, 
IBCA-187  (Apr.  8, 1960)  67  I.D.  118 

A  contractor  engaged  in  clearing  and 
grading  a  recreational  area  in  Yellowstone 
National  Park  was  not  entitled  to  an  ex- 
tension of  time  for  performance  by  reason 
of  additional  clearing  and  other  work 
when  it  breached  its  contract  by  not  com- 
pleting all  of  the  work  in  the  scheduled 
construction  season  and  hence,  encountered 
other  contractors  which  increased  the  dif- 
ficulties of  its  work,  and  the  contracting 
officer  did  allow  a  30  days'  extension  of 
time  which  may  have  been  intended  to 
cover  additional  clearing  work. 
Appeal  of  Studer  Construction  Company, 
IBCA-117  (Apr.  21,  1960)  67  I.D.  150 
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Where  a  contractor  claims  that,  ahsent 
a  strike,  supplies  would  have  been  de- 
livered to  it  on  a  certain  date  by  its  sub- 
contractors or  suppliers,  but  evidence 
shows  that  such  delivery  date  could  not 
have  been  met  because  of  delays  caused 
by  contractor  and  subcontractors  in  trans- 
mitting purchase  order  and  approval  for 
such  supplies,  the  hypothetical  delivery 
date  claimed  by  the  contractor  will  be  dis- 
regarded for  the  purpose  of  establishing 
the  commencement  of  the  period  of  ex- 
cusable delay  caused  by  the  strike. 
Appeal  of  Arizona  Plumbing  and  Heating 
Company,  Inc.,  IBCA-123  (Aug.  18,  1960) 

Where  a  contractor  claims  that,  absent  a 
strike,  supplies  would  have  been  delivered 
to  it  on  a  certain  date  by  its  subcontractor 
or  supplier,  but  no  evidence  is  submitted 
showing  that  supplies  could  have  been  so 
delivered,  the  hypothetical  delivery  date 
alleged  by  the  contractor  will  be  disre- 
garded for  the  purpose  of  establishing  the 
commencement  of  the  period  of  excusable 
delay  caused  by  the  strike. 

Where  the  required  period  for  comple- 
tion of  the  contract  has  expired,  the  con- 
tractor is  not  entitled  to  further  extension 
of  time  for  performance  by  reason  of  al- 
legedly "unusually  severe  weather,"  oc- 
curring after  expiration  of  the  required 
period  for  completion. 

Appeal  of  General  Excavating  Company, 
IBCA-188  (Sept.  21,  1960)  67  I.D.  344 

Where  performance  of  a  contract  is  de- 
layed because  of  technical  difficulties  en- 
countered by  a  subcontractor  in  manufac- 
ture of  a  complicated  casting,  such 
difficulties  do  not  form  the  basis  for  an 
excusable  delay  within  the  meaning  of  the 
standard  "Default"  clause  in  a  Govern- 
ment supply  contract. 

Appeal    of    Monarch    Forge    &    Machine 
Works,  Inc.,  IBCA-218  (Oct.  21,  1960) 

Under  a  supply  contract  Default  Clause 
a  delay  caused  by  manufacturing  difficul- 
ties encountered  by  a  second-tier  subcon- 
tractor is  not  excusable  to  the  prime  con- 
tractor, since  that  cause  is  not  among  the 
illustrative     examples     in     the     Default 


Clause  and  is  not  equatable  to  such  ex- 
amples. 

Appeal  of  Layne  and  Bowler  Export  Cor- 
poration, IBCA-245  (Jan.  18, 1961) 

68  I.D.  33 

Where  appellant  merely  alleges  excuses 
for  delay  and  fails  to  sustain  its  burden 
of  proof  by  submission  of  substantial 
evidence  to  support  its  claims,  the  findings 
of  the  contracting  officer  must  be  presumed 
to  be  correct. 

Appeal  of  Duncan  Construction  Company, 
IBCA-197  (Feb.  1,1961) 

A  motion  by  the  Government  for  dis- 
missal of  an  appeal  on  the  grounds  that 
the  contractor  failed  to  give  timely  written 
notice  of  the  cause  of  a  delay  in  perform- 
ance will  be  denied,  where  it  appears  that 
the  contracting  officer  had  prior  actual 
knowledge  of  the  cause  of  the  delay. 
Appeal  of  Allied  Contractors,  Inc., 
IBCA-265  (May  16,  1961)  68  I.D.  145 

Where  a  contractor  alleges  that  it  is  en- 
titled to  further  extension  of  time  for  ex- 
cusable delay  in  addition  to  period  allowed 
by  contracting  officer,  but  fails  to  sustain 
its  burden  of  proof  by  submission  of 
evidence  to  support  its  allegations,  the 
findings  of  the  contracting  officer  will  be 
presumed  to  be  correct. 
Appeal  of  Weldfab,  Incorporated, 
IBCA-268  (Aug.  11,  1961)  68  I.D.  241 

Where  the  issuance  by  the  Government 
of  a  notice  to  proceed  with  the  contract 
work  would  require  the  contractor  to  be- 
gin performance  during  unusually  severe 
and  unforeseeable  weather,  the  delay  by 
the  contractor  in  not  commencing  work 
during  the  period  of  such  weather  is  ex- 
cusable. 

In  determining  the  question  of  alleged 
unforeseeable  and  unusually  severe  weath- 
er, official  weather  reports  covering  a 
period  of  ten  years  next  preceding  the  year 
of  the  weather  complained  of  are  sufficient 
to  establish  an  average  pattern  of  weather 
for  comparison  purposes. 
Appeal  of  Triangle  Construction  Company, 
IBCA-232  (Mar.  14,  1962)  69  I.D.  7 

The  allowance  of  additional  time  for  per- 
formance of  a  contract,  allegedly  due  to 
rain,  is  denied  where  the  contractor  fails 
to  establish  that  periods  of  precipitation 
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were  unforeseeable  and  unusually  severe 
within  the  meaning  of  Clause  5(c)  of 
Standard  Form  23A   (March  1953). 

The  contracting  officer's  assessment  of 
liquidated  damages  for  alleged  failure  of  a 
contractor  to  perform  within  the  time  re- 
quired must  be  set  aside,  where  the  time 
1  for  performance  for  the  period  of  assess- 
1   ment  had  been  extended  by  the  contracting 
1   officer  for  an  excusable  cause. 
Appeal  of  Brooks  and  Mixon,  IBCA-277 
(June  5,  1982)  69  I.D.  84 

Under  a  standard-construction  contract 
requiring  that  causes  of  delay  be  "unfore- 
seeable" in  order  to  be  excusable,  a  strike 
involving  a  steel  supplier,  which  was  in 
existence  when  the  prime  contractor's  bid 
was  submitted,  does  not  qualify  as  an  un- 
foreseeable cause  of  delay. 

Where  an  official  report  of  the  Weather 
Bureau  states  that  new  low  temperature 
records  were  established  for  the  month  in 
which  there  was  delay  in  performance  of 
the  contract  because  of  allegedly  cold 
weather,  such  evidence  will  be  accepted 
by  the  Board  as  meeting  the  criteria  for 
establishing  a  claim  of  unusually  severe 
weather  as  an  unforeseeable  cause  of  delay. 
Appeal  of  Allied  Cont?'actors,  Inc., 
IBCA-265  (Sept.  26,  1962)  69  I.D.  147 

The  unexplained  breakdown  of  machin- 
ery in  contractor's  plant  is  not  excusable 
per  se  and  does  not  furnish  the  basis  for  an 
excusable  delay  within  the  meaning  of  the 
standard  "Default"  clause  in  a  Government 
supply  contract. 

Appeal  of  Vereinigte  Osterreichische 
Eisenund  Stahlwerke  Aktiengesellschaft, 
IBCA-327  (Oct.  22,  1962) 

Contract  provisions  for  liquidated  dam- 
ages are  not  converted  into  a  penalty  where 
no  actual  damage  is  caused  to  the  Govern- 
ment by  the  contractor's  delay.  Such  pro- 
visions are  to  be  judged  as  of  the  time  of 
making  the  contract. 

Where  a  supply  contract  contains  two 
separate  required  delivery  dates  for  two 
lots  of  equipment  to  be  delivered  to  the 
work  site,  and  one  lot  is  delivered  15  days 
late,  the  delivery  of  the  remaining  lot  on 
time  does  not  constitute  substantial  per- 
formance. 

An  agreement  between  the  Government 
and  its  general  contractor  for  a  dam,  to 


extend  the  time  for  completion  including 
the  time  for  installation  of  Government- 
furnished  equipment,  does  not  operate  as 
a  waiver  by  the  Government  of  the  de- 
livery schedule  in  the  separate  contract 
with  the  supplier  of  the  equipment.  The 
equipment  contractor  had  no  knowledge  of 
the  extension  of  the  general  contract  until 
after  delivery  of  the  equipment.  No  repre- 
sentations concerning  such  extension  were 
made  to  the  equipment  contractor  by  the 
Government. 

Appeal  of  Southivest  Welding  and  Manu- 
facturing Division,  Yuba  Consolidated  In- 
dustries, Inc.,  IBCA-281    (Oct.  29,  1962) 

69  I.D.  173 

A  contract  is  substantially  performed 
when  it  is  so  nearly  completed  that  the 
remaining  work  is  inconsequential  and 
will  not  impair  the  utility  of  the  product 
of  the  contract. 

Appeal  of  Eastern  Maintenance  Company, 
IBCA-275  (Nov.  29,  1962)  69  I.D.  215 

The  duration  of  a  time  extension  for  an 
excusable  cause  of  delay  is  governed  by 
the  extent  to  which  the  excusable  cause 
either  increases  the  amount  of  time  re- 
quired for  performance  of  the  contract 
work  as  a  whole,  or  defers  the  date  by 
which  the  last  of  that  work  will  be  reason- 
ably capable  of  completion.  Depending 
upon  the  way  in  which  the  excusable  cause 
affects  the  contractor's  operations,  the 
time  extension  may  be  either  longer,  as  in 
some  cases  where  the  job  is  projected  into 
bad  weather,  or  shorter,  as  in  some  cases 
where  part  of  the  job  is  unaffected  than  the 
period  during  which  the  excusable  cause 
was  operative.  Among  other  considera- 
tions, regard  must  be  had  for  the  possibility 
that  the  impact  of  the  cause  of  delay  might 
have  been  avoided  or  shortened  by  the 
contractor  (Claims  under  headings  E  and 
F.  and  Claim  G-l). 

In  the  absence  of  countervailing  con- 
siderations, the  time  extension  allowable 
for  an  excusable  cause  whose  primary 
effect  upon  the  job  is  to  increase  the 
volume  of  the  work  remaining  to  be  done, 
rather  than  to  defer  the  time  when  the  do- 
ing of  that  work  will  become  racticable, 
may  appropriately  be  measured  by  divid- 
ing the  average  daily  work  capacity  of  the 
contractor  into  the  volume  of  work  added 
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to  the  job  by  the  excusable  cause.  In  the 
absence  of  countervailing  considerations, 
the  time  extension  allowable  for  an  excus- 
able cause  that  puts  off  the  date  by  which 
the  job  could  otherwise  have  been  brought 
to  an  end  with  reasonable  efforts,  for  a 
time  roughly  equivalent  to  the  duration  of 
the  period  while  extra  work  is  being  per- 
formed, or  while  work  is  being  prevented 
by  the  Government,  or  while  some  other 
excusable  cause  is  operative,  may  appro- 
priately be  measured  by  the  duration  of 
such  period  (Claims  E-3,  F-3  and  F-7). 
Appeals  of  Montgomery-Maori  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

In  determining  the  excusability  of  a 
delay,  the  timeliness  of  the  conduct  of  the 
contractor  and  the  Government,  respec- 
tively, must  be  measured  against  the 
length  of  the  performance  period  allowed 
by  the  contract,  with  the  result  that  where 
the  performance  period  is  short  the  degree 
of  expedition  required  by  the  contract  is 
commensurately  high. 
Appeal  of  Phoenix  Floor  &  Tile  Co., 
IBCA-312    (Aug.   22,   1963) 

When  a  claim  for  a  time  extension  under 
a  contract  is  presented  to  the  contracting 
officer,  it  is  the  duty  of  the  latter  to  make 
an  impartial  and  objective  determination 
of  all  questions  that  are  directly  relevant 
to  the  extent  of  the  delays  upon  which 
such  claim  is  founded. 
Appeal  of  Paul  A.  Teegarden,  IBCA-382 
(Sept.  27,  1963)  70  I.D.  436 

Delays  on  the  part  of  a  contractor  and 
his  subcontractors  or  suppliers,  due  to 
damage  to  material  in  transit,  late  delivery 
by  such  suppliers,  or  errors  in  the  work 
by  subcontractors,  are  not  excusable 
causes  of  delay  within  the  meaning  of  the 
standard  contract  clause  entitled  "Termin- 
ation for  Default — Damages  for  Delay — 
Time  Extensions,"  in  absence  of  any  proof 
of  excusability. 

Appeal  of  Hunt  Contracting  Company, 
IBCA-301  (Dec.  27, 1963) 

Where  a  claim  for  a  time  extension  is 
presented  to  the  contracting  officer,  it  is 
the  duty  of  the  latter  to  make  an  impartial 
and  objective  determination  of  all  ques- 
tions that  are  directly  relevant  to  the  ex- 


tent of  the  delays  upon  which  such  claim  is 

founded. 

Appeal  of  Edisto  Construction  Company, 

IBCA-^09  (Feb.  28,  1964)  71  I.D.  68 

Where  official  records  of  water  levels 
and  rates  of  flow  in  a  river  over  a  period 
of  9  years  show  that  high  water  occurred 
on  195  occasions,  the  occurrence  of  such 
high  water  on  several  occasions  during 
more  than  a  year  of  contract  performance 
is  not  an  unforeseeable  cause  of  delay 
within  the  meaning  of  Clause  5  of  Stand- 
ard Form  23A. 

Appeal  of  Triangle  Construction  Company, 
IBCA-296  (Mar.  2,  1964)  71  I.D.  73 

Extensions  of  time  in  supply  contracts 
for  the  delivery  of  circuit  breakers  are 
denied,  where  a  prime  contractor  fails  to 
meet  the  criteria  of  excusabiilty  prescribed 
in  the  standard  Default  clause  of  the  Gov- 
ernment supply  contract,  by  failure  to 
order  a  critical  component  for  the  breakers 
until  about  9  months  subsequent  to  the 
dates  of  award  of  the  contracts. 
Appeal  of  Allis-Chalmers  Manufacturing 
Company,  IBCA  Nos.  370,  373  (Apr.  6, 
1964) 

A  contractor  is  entitled  to  an  extension 
of  time  pursuant  to  the  Clause  5  of  Stand- 
ard Form  23-A  (April  1961  Edition) 
where  unforeseeable  overruns  of  estimated 
quantities  delayed  the  performance  of  the 
contract. 

Appeal    of    R    d    31    Contractors,    Inc., 
IBCA-325   (Apr.  21,  1964)  71  I.D.  132 

Delay  in  performance  occasioned  by  a 
contractor's  failure  to  have  a  major  sup- 
plier, who  had  been  engaged  by  a  sub- 
contractor, informed  promptly  concerning 
pertinent  requirements  of  the  specifications 
is  not  beyond  the  control  of,  and  without 
the  fault  or  negligence  of,  the  prime  con- 
tractor. 

Appeal     of     A     and     H     Builders,     Inc., 
IBCA^OO  (May  7,  1964) 

Where  the  date  for  completion  of  a  con- 
tract falls  on  a  Sunday  or  a  legal  holiday, 
the  next  succeeding  working  day  is  con- 
sidered to  be  the  required  completion  date, 
provided  that  the  contract  is  completed  on 
that  date.  If,  however,  the  contract  is  not 
completed  until  a  subsequent  date,  the 
Sunday  or  holiday  on  which  the  completion 
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ate  falls,  and  succeeding  Sundays  and 
lolidays,  are  included  in  the  computation 
.)f  the  period  of  delay  in  completion,  unless 
specifically  excepted  by  the  terms  of  the 
contract. 

Appeal    of    R    &    M    Contractors,    Inc., 
[BOA-325  (May  28,  1964)  71  I.D.  216 

An  appeal  based  on  a  request  for  exten- 
sion of  time  for  performance  will  be  denied 
where  the  delay  of  the  contractor  was 
caused  by  the  default  of  its  subcontractor, 
whose  failure  to  perform  was  not  excusable 
within  the  meaning  of  Clause  11,  Default, 
of  Standard  Form  32  (September  1961 
.Edition). 

Appeal  of  Truitt  Metal  Fabricators,  Inc., 
IBCA-354  (Sept.  9,  1964) 

The  failure  of  a  contractor  to  perform 
I  while  awaiting  a  Government  decision  con- 
cerning a  mistake  in  its  bid  is  not  an 
excusable  delay,  within  the  meaning  of 
Clause  11,  Default  of  Standard  Form  32 
(Sept.  1961  Ed.). 

Appeal  of  Auto-Control  Laboratories,  Inc  , 
IBCA-424  (Sept.  21,  1964) 

Difficulties  experienced  by  a  prime  con- 
tractor's supplier  in  manufacturing  paint 
that  would  pass  the  tests  prescribed  by  the 
contract  specifications  are  not  excusable 
grounds  for  an  extension  of  delivery  time 
within  the  meaning  of  the  standard  De- 
fault clause  of  a  Government  supply 
contract. 

Appeal  of  Richmond  Engineering  Co.,  Inc., 
IBCA-426-2-64  (Oct.  1,  1964) 

XVI.  DELAYS  OF  GOVERNMENT 

Where,  after  the  Government  has  de- 
layed in  furnishing  reinforcing  steel,  the 
contractor  agrees  to  furnish  such  steel,  and 
the  Government  extends  the  contractor's 
time  for  performance  of  the  contract,  a 
claim  for  alleged  equipment  rental  loss 
during  the  period  of  shutdown  due  to  the 
unavailability  of  steel  is  in  the  nature  of  a 
claim  for  unliquidated  damages,  which  an 
administrative  official  of  the  Government 
has  no  authority  to  consider  or  settle. 
Appeal  of  Lowdermilk  Brothers,  IBCA-10 
(Feb.  11,  1955) 

The  Government  is  not  liable  in  damages 
for  delays  on  its  part  which  are  incidental 
to  permitted  changes,  unless  it  can  be 
shown  that  it  was  negligent.    In  any  event, 


such  claims  are  for  unliquidated  damages 

which    the    Board    is    not    authorized    to 

consider. 

Appeal   of  M.   Hoard,   IBCA-6    (May   11, 

1955) 

Where  the  Government  delayed  in  deliv- 
ery of  certain  necessary  materials  and  fur- 
nished structural  steel,  which  required 
refabrication,  causing  further  delay,  a 
claim  for  the  alleged  loss  of  stand-by  labor 
and  equipment  rental  costs  by  the  contrac- 
tor is  in  the  nature  of  a  claim  for  unliqui- 
dated damages  which  an  administrative 
official  of  the  Government  is  without 
authority  to  consider  or  settle. 
Appeal  of  Knox  Construction  Company, 
IBCA-38  (Dec.  12,  1955) 

A  claim  for  additional  compensation  to 
cover  increased  costs  incurred  by  a  con- 
tractor because  of  an  allegedly  unreason- 
able delay  of  the  Government  in  furnishing 
materials  under  a  construction  contract 
which  provides  that  "the  Government  may 
at  any  time  suspend  the  whole  or  any  por- 
tion of  the  work  under  this  contract  but 
this  right  to  suspend  the  work  shall  not 
be  construed  as  denying  the  contractor 
actual,  reasonable,  and  necessary  expenses 
due  to  delays,  caused  by  such  suspension," 
is  in  the  nature  of  a  claim  for  unliquidated 
damages  and  is  not  within  the  authority 
of  administrative  officials  of  the  Govern- 
ment to  consider  or  allow,  when  the  con- 
tracting officer  never  issued  a  suspension 
order. 

Appeal  of  Electric  Engineering  and  Con- 
struction Service,  Inc.,  IBCA-58  (Feb.  29, 
1956)  63  I.D.  75 

The  judicial  doctrine  that  even  though 
the  parties  to  a  contract  contemplate  delay 
in  performance,  and  under  the  terms  of  the 
contract  the  Government  is  expressly  ex- 
culpated from  liability  for  damages,  by 
reason  of  the  delay,  the  contract  is  never- 
theless subject  to  an  implied  condition  that 
the  Government  will  not  cause  unreason- 
able delay  was  clearly  applicable  to  a 
contract  between  the  Bonneville  Power  Ad- 
ministration and  a  contractor  for  the  con- 
struction of  a  transmission  line  when  the 
specifications  under  the  contract  included 
a  provision  that  the  Government  would 
make  "every  reasonable  effort"  to  secure 
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rights-of-way  for  the  contractor  in  advance 
of  its  clearing  operations. 

The  Government  was  not  liable  for  its 
delay  in  making  available  to  the  contractor 
two  tracts  of  the  right-of-way  which  were 
to  be  acquired  from  the  Northern  Pacific 
Railroad  when  the  Government  was  dili- 
gent both  in  initiating  and  prosecuting  the 
negotiations  for  the  acquisition  of  these 
tracts.  The  obstacles  which  the  Govern- 
ment encountered  were  wholly  unexpected, 
and  could  not  be  overcome  by  any  measures 
on  its  part  short  of  the  institution  of  con- 
demnation proceedings,  which  were  ordi- 
narily undertaken  only  as  a  last  resort,  and 
the  Government,  moreover,  was  encour- 
aged to  be  patient  by  a  statement  of  the 
contractor's  chief  officer  that  he  was  not 
planning  to  operate  on  these  tracts  that 
year.  Statements  made  by  Government 
personnel  at  an  award  meeting  concerning 
the  probable  date  of  the  acquisition  of  these 
tracts  were  mere  statements  of  expecta- 
tions, and  hence  cannot  be  regarded  as 
promissory  in  nature.  While  the  contract 
provided  that  the  Government  would  make 
every  reasonable  effort  to  secure  the  rights- 
of-way  in  advance  of  clearing  operations, 
this  was  not  tantamount  to  a  promise  that 
the  rights-of-way  would  be  available  within 
a  reasonable  time. 

The  Government  was,  however,  liable 
for  damages  for  its  delay  in  making  availa- 
ble to  the  contractor  a  number  of  danger 
tree  strips  adjacent  to  certain  special 
tracts  from  which  the  owners  of  the  tracts 
rather  than  the  contractor  were  to  remove 
the  merchantable  timber.  Although  these 
danger  tree  strips  were  not  made  available 
to  the  contractor  until  shortly  before  the 
final  date  for  completion  of  the  contract, 
the  Government  has  failed  to  offer  any 
reasonable  explanation  for  the  delay.  In 
this  case,  the  delay  must  be  regarded  as 
especially  serious,  since  it  was  implicit  in 
the  requirements  of  the  contract  that  the 
clearing  of  the  special  tracts  and  the  felling 
of  the  adjacent  danger  trees  would  be  a 
related  operation. 

Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

A  claim  of  a  contractor  based  on  in- 
creased costs  sustained  as  a  result  of  an 
alleged  suspension  of  work  by  the  Govern- 


ment is  a  claim  for  unliquidated  damages 
which  may  not  be  administratively  allowed, 
notwithstanding  the  inclusion  in  the  speci- 
fications of  a  provision  relating  to  costs 
Involved  in  suspension  of  work,  where  the 
contracting  officer  never  entered  a  written 
suspension  order. 

Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBCA-40  (Aug.  17, 1956)  63  I.D.  289 

Notwithstanding  the  submission  of  a  con- 
struction program  by  the  contractor,  a 
claim  for  additional  compensation  based 
on  the  alleged  failure  of  the  Government 
to  furnish  promised  equipment  in  the 
sequence  stipulated  in  such  program  is  a 
claim  for  the  allowance  of  consequential 
damages  for  the  Government's  delay,  which 
the  contracting  officer  was  justified  in  re- 
jecting as  a  claim  for  unliquidated  dam- 
ages that  could  not  be  settled  adminis- 
tratively. 

Extra  work,  made  necessary  by  a  change 
ordered  by  the  contracting  officer  in  the  ! 
prescribed  sequences  or  modes  of  opera- 
tion, conceivably  might  be  the  basis  of  a 
valid  claim  for  additional  compensation 
which  could  administratively  be  allowed, 
notwithstanding  the  fact  that  the  work 
was  ordered  for  the  purpose  of  avoiding  or 
mitigating  delays  caused  by  failure  of  the 
Government  to  furnish  equipment  on  time. 
The  requisites  for  an  administrative 
allowance  of  additional  compensation,  how- 
ever, do  not  exist  in  a  case  where  the  se- 
quences or  modes  of  operation  were  not 
prescribed  by  the  contract  or  an  approved 
construction  program  ;  where  the  work  per- 
formed for  the  purpose  of  avoiding  or 
mitigating  the  Government-caused  delays 
was  work  of  a  type  provided  for  in  the 
specifications ;  and  where,  in  any  event, 
there  is  no  showing  that  the  work  was 
performed  as  an  extra. 
Appeal  of  A.  S.  Homer  Construction  Co., 
IBCA-75  (Dec.  20,  1956)  63  I.D.  401 

A  contractor's  claim  for  additional  com- 
pensation, based  on  the  delay  of  the  Gov- 
ernment in  making  timely  delivery  of  steel 
members  to  be  incorporated  in  towers  to 
be  erected  by  the  contractor  under  speci- 
fications which  did  not  prescribe  the  con- 
tractor's sequence  or  mode  of  operations, 
nor  fix  definite  dates  for  the  delivery  of 
the  steel  members,  is  a  claim  for  unliqui- 
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dated  damages  that  may  not  be  adminis- 
tratively settled. 

Appeal      of      Parker-Schram      Company, 
IBCA-71   (Jan.  31,  1957) 

A  claim  for  additional  compensation  on 
the  ground  that  the  orderly  sequence  of  the 
contract  work  was  disrupted,  and  the  per- 
formance of  the  work  ultimately  brought 
to  a  complete  stop,  by  reason  of  Govern- 
ment delay  in  furnishing  material  as  re- 
quired by  the  contract  is  not  allowable 
under  the  present  standard  form  "changed 
conditions"  and  "changes"  clauses,  or  un- 
der a  "suspension  of  work"  clause  which 
reserves  to  the  Government,  in  general 
terms,  the  right  to  suspend  the  work  and 
states  that  "this  right  to  suspend  the  work 
shall  not  be  construed  as  denying  the  con- 
tractor actual,  reasonable,  and  necessary 
expenses  due  to  delays,  caused  by  such 
suspension."  A  claim  of  this  character  is 
for  damages  for  breach  of  contract,  and 
is  not  within  the  authority  of  administra- 
tive officers  of  the  Government  to  deter- 
mine pursuant  to  the  provisions  of  the 
standard-form  contracts,  or  such  a  "sus- 
pension of  work"  clause. 
Appeal  of  Weardco  Construction  Corpora- 
tion, IBCA-48  (Sept.  30,  1957) 

64  I.D.  376 

A  claim  for  additional  compensation  on 
the  ground  that  contract  work  was  delayed 
by  reason  of  Government  delay  in  furnish- 
ing material  as  required  by  the  contract 
is  not  allowable  under  the  provisions  of 
the  standard  form  of  Government  con- 
struction contract,  or  under  the  "suspen- 
sion of  work"  clause  used  in  Bureau  of 
Reclamation  contracts. 
Appeal  of  Union  Electric  Company, 
IBCA-88    (Oct.  2,   1957) 

A  claim  of  a  clearing  contractor  for  ad- 
ditional compensation  because  of  increased 
costs  of  performance,  and  because  of  a 
reduction  in  the  sales  price  of  improve- 
ments disposable  by  the  contractor  under 
the  terms  of  the  contract,  which  resulted 
from  delays  by  the  Government  in  furnish- 
ing possession  of  such  improvements  is 
based  on  a  breach  of  contract,  and  may 
not  be  administratively  determined. 
Appeal  of  Ideker  Construction  Company, 
IBCA-124   (Oct.  3,  1957)  64  I.D.  388 


A  tunneling  contractor  seeking  an  addi- 
tional extension  of  time  to  cancel  an 
assessment  of  liquidated  damages  on  the 
ground  that  it  had  to  remove  the  tunnel 
inverts  in  winter  weather  by  reason  of 
delays  of  the  Government  in  procuring 
steel  must  be  denied  relief  when  it  ap- 
pears that  the  Government's  delay  actually 
gave  the  contractor  a  more  favorable 
period  of  performance  than  it  would  have 
had  if  the  delay  had  never  occurred,  and 
the  contractor  has  not  shown  that  it  en- 
countered during  the  period  of  perform- 
ance "unusually  severe  weather"  or  other 
excusable  causes  of  delay  within  the  mean- 
ing of  the  "delays-damages"  provision  of 
the  U.S.  standard  form  of  Government 
construction  contract.  On  the  contrary, 
the  record  shows  that  the  causes  of  delay, 
far  from  being  excusable,  were  the  fault 
of  the  contractor. 

Appeal  of  J.   A.   Tertcling   &   Sons,  Inc., 
IBCA-27  (Dec.  31,  1957)  64  I.D.  466 

Claims  for  additional  labor,  material 
and  supervision  costs,  for  interest  on  re- 
tained percentages,  and  for  job  disruption 
costs  that  are  based  upon  an  alleged 
failure  of  the  Government  to  make  timely 
delivery  of  materials  which  it  had  agreed 
to  furnish  the  contractor  are  claims  for 
unliquidated  damages  for  breach  of  con- 
tract that  are  not  within  the  authority 
of  administrative  officers  of  the  Govern- 
ment to  allow  under  the  standard  form  of 
construction  contract. 

Claims  for  costs  incurred  as  a  result  of 
an  alleged  failure  of  the  Government  to 
make  timely  delivery  of  promised  ma- 
terials are  not  within  the  authority  of 
administrative  officers  of  the  Government 
to  allow  under  the  form  of  "suspension  of 
work"  clause  customarily  used  in  Bureau 
of  Reclamation  construction  contracts. 
Appeal  of  Gustav  Hirsch  Organization, 
Inc.,  IBCA-147  (June  30,  1958) 

The  Bonneville  Power  Administration 
is  not  responsible  for  alleged  damages  sus- 
tained by  a  contractor  engaged  in  the  con- 
struction of  a  substation  as  a  result  of  its 
delay  in  making  the  substation  site  avail- 
able to  the  contractor  in  the  absence  of 
an  express  promise  to  make  the  site  avail- 
able on  the  date  of  notice  to  proceed  or 
the  showing  of  a  lack  of  diligence  on  its 
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part,  particularly  when  the  contractor 
himself  was  not  fully  ready  to  proceed 
during  the  period  of  delay.  Under  such 
circumstances  the  contractor  is  entitled 
only  to  an  extension  of  time  for  the  delay. 
Appeal  of  W  &  W  Company,  IBCA-54 
(Aug.  4,  1058) 

A  claim  of  a  contractor  for  an  extension 
of  time  based  on  the  theory  that  the 
Government  was  obligated  to  notify  it  im- 
mediately of  the  award  of  the  contract 
must  be  rejected  when  under  the  terms  of 
the  bid  form  the  Government  was  allowed 
60  days  to  accept  or  reject  the  bid,  and 
notification  was  given  long  before  the  ex- 
piration of  this  period.  Moreover,  since 
bids  are  opened  publicly,  the  contractor 
could  readily  have  ascertained  whether  it 
was  the  successful  bidder. 
Appeal  of  Black  Hills  Ditching  Co.,  Inc., 
IBCA-145  (Aug.  15,  1958)  65  I.D.  342 

A  claim  of  a  construction  contractor  for 
additional  compensation  because  of  in- 
creased costs  of  performance  of  a  contract 
due  to  extra  transportation  of  equipment 
to  and  from  the  job,  partial  idling  of 
equipment  brought  to  its  site,  and  extra 
operations  in  performing  the  job,  all  of 
which  are  alleged  to  have  been  caused  by 
the  Government's  delay  in  furnishing 
rights-of-way  pursuant  to  the  contract,  is 
based  on  a  breach  of  contract,  and  may  not 
be  administratively  determined. 
Appeal  of  Platte  Valley  Construction  Com- 
pany, IBCA-168  (Aug.  28,  1958) 

Claims  of  a  contractor  for  additional 
compensation  because  of  delays  of  the 
Government  in  furnishing  necessary  ma- 
terials and  drawings  for  the  performance 
of  work  under  a  construction  contract, 
which  result  in  increasing  the  costs  of  per- 
formance, are  claims  for  unliquidated 
damages  for  breach  of  contract  that  are 
not  within  the  authority  of  administra- 
tive officers  of  the  Government  to  consider 
or  allow. 

Appeal  of  Gustav  Hirsch  Organization, 
Inc.,  IBCA-175  (Oct.  30,  1958) 

A  claim  of  a  contractor  for  costs  in- 
curred as  a  result  of  an  alleged  failure  of 
the  Government  to  make  timely  delivery 
of  promised  equipment  is  not  within  the 
authority  of  administrative  officers  of  the 


Government  to  allow  under  the  form  of 
"suspension  of  work"  clause  customarily 
used  in  Bureau  of  Reclamation  construc- 
tion contracts. 

Appeal  of  Hall-Ativater,  Inc.,  IBCA-176 
(Nov.  25,  1958) 

A  claim  of  a  reforestation  contractor 
based  on  the  failure  of  the  Government  to 
make  available,  within  the  period  stipu- 
lated in  the  contract  for  the  performance 
of  the  reforestation  work,  the  whole 
quantity  of  seedlings  which  it  had  agreed 
to  furnish  for  planting,  and  on  the  delay 
of  the  Government  in  making  available 
those  seedlings  which  it  did  furnish  is  a 
claim  that  is  based,  not  on  the  deletion  of 
part  of  the  work  which  the  contractor  was 
to  perform,  but  on  a  breach  of  contract, 
and  constitutes,  therefore,  a  claim  for 
unliquidated  damages  which  may  not  be 
administratively  determined. 
Appeal  of  Thomas  H.  McCready,  d/b/a 
McCready  Reforestation  Company,  IBCA- 
167  (June  23, 1959) 

When  the  Government  was  required  to 
inspect  and  accept  the  work  of  a  contrac- 
tor which  was  required  to  prepare  and 
furnish  aerial  photographs  and  topographic 
maps,  and  the  contractor  contended  that 
the  inspection  was  unreasonably  delayed 
by  the  Government,  it  had  to  establish  not 
only  that  such  delay  was  unreasonable  in 
the  circumstances  of  the  case — which  can- 
not be  established  merely  by  allegations  in 
a  brief — but  also  that,  but  for  the  dura- 
tion of  the  Government's  delay,  it  would 
have  required  less  time  to  make  the  cor- 
rections. The  recognition  by  the  Govern- 
ment of  its  own  responsibility  for  part  of 
the  delays  by  not  imposing  liquidated  dam- 
ages for  periods  required  for  inspection 
and  transmission  of  material  does  not 
prevent  the  apportionment  of  the  re- 
mainder of  the  delays  to  the  contractor. 
The  contract,  by  providing  expressly  for 
excusable  causes  of  delay,  including  "acts 
of  the  Government,"  inferentially  provided 
for  the  apportionment  of  delays. 
Appeal  of  Air  Survey  Corporation,  IBCA- 
152  (June  30,  1959)  66  I.D.  246 

Under  a  contract  which  provides  that 
the  Government  will  make  "every  reason- 
able effort"  to  deliver  material  in  time  to 
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avoid  delay  in  the  progress  of  the  con- 
tractor's work  "as  outlined  in  his  construc- 
tion program,"  and  which  also  provides 
that  no  additional  compensation  will  be 
paid  should  the  Government  fail  to  make 
timely  deliveries,  the  contractor  is  not 
entitled  to  additional  compensation  on  ac- 
count of  delay  in  the  delivery  of  material 
unless  the  Government  has  failed  to  make 
every  reasonable  effort  to  furnish  such 
material  in  time  to  be  installed  in  the 
ordinary  and  economical  course  of  the 
performance  of  the  contract. 
Appeal  of  Witzig  Construction  Company, 
IBCA-92  (July  11,  1960)  67  I.D.  273 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construction 
of  a  transmission  line,  to  be  energized  at 
an  unusually  high  voltage  and  to  be  strung 
with  conductor  or  wire  of  a  new  variety, 
which  provides  that  the  conductor  and  its 
fittings  will  be  furnished  by  Bonneville, 
the  Board  of  Contract  Appeals  finds,  upon 
the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional  com- 
pensation for  (1)  stoppages  of  the  string- 
ing of  the  conductor  in  order  to  facilitate 
inspection  and  repair  of  fabricator-caused 
defects  in  the  wire  (2)  cutting  of  ab- 
normal lengths  of  conductor  from  heads 
and  tails  of  the  reels  because  of  excessive 
looseness  of  the  wire  (3)  difficulties  in 
bringing  sections  of  the  transmission  line 
to  proper  sag  because  of  fabricator-caused 
wire  defects  (4)  difficulties  in  splicing 
conductor  due  to  defects  in  the  sleeves  fur- 
nished for  this  purpose;  and  (5)  cold 
weather  costs  attributable  to  prolongation 
of  the  contract  work  into  a  period  of  un- 
usually severe  winter  weather  by  reason 
of  actions  taken  by  Bonneville  to  discover 
or  remedy  fabricator-caused  wire  defects. 
The  Board  also  finds  that  the  contract  per- 
formance time  should  be  extended  on  ac- 
count of  such  weather  and  such  actions. 

Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  addi- 
tional compensation  for  (1)  utilization  of 
novel  means  of  holding  together  the  strands 
of  wire  at  conductor  ends  (2)  pulling  of 
a  section  of  conductor  across  an  energized 
transmission  line  coincidentally  with  a 
cutoff  of  defective  wire  (3)  compliance 
with  stringing  instructions  requiring  in- 


sulator strings  at  key  locations  to  be  held 
plumb  while  the  conductor  is  being  brought 
to  proper  sag  (4)  delay  of  unchanged 
work  caused  by  a  change  in  the  location  of 
a  tower  (5)  timing  of  the  delivery  of 
short-length  reels  of  conductor  (6)  in- 
structions of  inspectors  concerning  the 
amount  of  lagging  to  be  used  for  protection 
of  the  conductor  against  damage  through 
contact  with  the  ground;  and  (7)  use  of 
hard  armor  rods. 

Appeal  of  Bay  Construction,  Inc.  and  Don 
L.  Cooney,  Inc.,  IBCA-77  (Nov.  30,  1960) 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construction 
of  a  transmission  line,  to  be  energized  at 
an  unusually  high  voltage  and  to  be  strung 
with  conductor  or  wire  of  a  new  variety, 
which  provides  that  the  conductor  and  its 
fittings  will  be  furnished  by  Bonneville, 
the  Board  of  Contract  Appeals  finds,  upon 
the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional  com- 
pensation for  (1)  stoppages  of  the  string- 
ing of  the  conductor  in  order  to  facilitate 
inspection  and  repair  of  fabricator-caused 
defects  in  the  wire  (2)  delay  resulting 
from  the  undisclosed  mislocation  of  a 
tower  (3)  cutting  of  abnormal  lengths 
of  conductor  from  heads  and  tails  of  the 
reels  because  of  excessive  looseness  of  the 
wire;  and  (4)  difficulties  in  splicing  con- 
ductor due  to  defects  in  the  sleeves  fur- 
nished for  this  purpose. 
Appeal  of  W.  L.  Ridge  Construction  Com- 
pany, IBCA-80  (Nov.  30,  1960) 

It  is  well  settled  that  a  claim  for  addi- 
tional compensation  based  on  the  alleged 
delay  of  the  Government  in  performing  its 
contractual  obligations  is  a  claim  for 
breach  of  contract. 

Appeal  of  Kenneth  Holt,  an  Individual 
d/o/a  Northolt  Electric  Company  and  Wil- 
liam Collins  &  Eons,  Inc.,  IBCA-279 
(May  26,  1961)  68  I.D.  148 

Where  Government  requests  the  discon- 
tinuance of  work  pending  issuance  of  a 
change  (Extra  Work)  order  and  unneces- 
sarily delays  the  work  by  holding  up  its 
issuance,  contractor  is  entitled  to  an  ap- 
propriate extension  of  time,  and  liquidated 
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damages  cannot  be  charged  for  the  period 
of  delay. 

Appeal     of     Wyle     Maddox,     IBCA-248 
(Dec.  20,  1961) 

Proof  of  a  delay  by  the  Government  does 
not  per  se  give  a  contractor  a  right  to  an 
extension  of  time  in  the  absence  of  evi- 
dence that  the  Government's  delay  caused 
a  delay  in  the  contractor's  performance. 

An  appeal  based  on  claims  for  costs  of 
unreasonable  delay  while  awaiting  the  is- 
suance of  a  change  order  will  be  dismissed 
as  constituting  an  alleged  breach  of  con- 
tract over  which  the  Board  has  no  juris- 
diction. 

Appeal  of  Allied  Contractors,  Inc.,  IBCA- 
265   (Sept.  26,  1962)  69  I.D.  147 

An  appeal  based  on  claims  for  additional 
compensation  because  of  unreasonable  de- 
lays by  the  Government  will  be  dismissed, 
since  it  alleges  breach  of  contract  over 
which  the  Board  has  no  jurisdiction. 
Appeal  of  Sooge  Construction  Company, 
IBCA-286  (Dec.  11,  1962) 

It  is  well  settled  that  a  claim  for  addi- 
tional compensation  based  on  the  alleged 
delay  of  the  Government  in  performing 
its  contractual  obligation  is  a  claim  for 
breach  of  contract  in  absence  of  a  clause 
of  the  "suspension  of  work"  type. 
Appeal  of  Jensen-Rasmussen  and  Company 
and  B-E-C-K  Corporation,  IBCA-363 
(Mar.  14,  1963) 

A  Government-furnished  property  clause 
which  states  that  the  Government  will 
make  "every  reasonable  effort"  to  deliver 
materials  "so  as  to  avoid  any  delay  in  the 
progress  of  the  contractor's  work  as  out- 
lined in  his  construction  program,"  but 
that  if  the  contractor  is  delayed  "because 
of  failure  of  the  Government  to  make  such 
deliveries"  the  only  form  of  adjustment 
allowable  will  be  a  time  extension,  is  to  be 
construed  as  making  the  contractor's  right 
to  monetary  compensation  for  a  delay  in 
delivery  turn  upon  whether  the  Govern- 
ment made  every  reasonable  effort  to  de- 
liver materials  by  the  time  when  they 
would  be  needed,  and  is  also  to  be  con- 
strued as  making  the  construction  program 
submitted  by  the  contractor  the  criterion, 
in  general,  for  determining  the  time  when 
materials  would  be  needed.     If  a  failure 


to  make  timely  delivery  is  proved,  the  bur- 
den of  offering  some  reasonable  explana- 
tion for  the  delay  rests  on  the  Government, 
and  if  it  offers  no  such  explanation,  the 
contractor  is  entitled  to  a  finding  that 
every  reasonable  effort  was  not  made 
(Claims  C-3  and  E-2). 

The  duration  of  a  time  extension  for  an 
excusable  cause  of  delay  is  governed  by  the 
extent  to  which  the  excusable  cause  either 
increases  the  amount  of  time  required  for 
performance  of  the  contract  work  as  a 
whole,  or  defers  the  date  by  which  the  last 
of  that  work  will  be  reasonably  capable  of 
completion.  Depending  upon  the  way  in 
which  the  excusable  cause  affects  the  con- 
tractor's operations,  the  time  extension 
may  be  either  longer,  as  in  some  cases 
where  the  job  is  projected  into  bad  weather, 
or  shorter,  as  in  some  cases  where  part  of 
the  job  is  unaffected  than  the  period  during 
which  the  excusable  cause  was  operative. 
Among  other  considerations,  regard  must 
be  had  for  the  possibility  that  the  impact 
of  the  cause  of  delay  might  have  been 
avoided  or  shortened  by  the  contractor 
(Claims  under  headings  E  and  F,  and 
Claim  G-l). 

In  the  absence  of  countervailing  consid- 
erations, the  time  extension  allowable  for 
an  excusable  cause  whose  primary  effect 
upon  the  job  is  to  increase  the  volume  of 
the  work  remaining  to  be  done,  rather  than 
to  defer  the  time  when  the  doing  of  that 
work  will  become  practicable,  may  appro- 
priately be  measured  by  dividing  the  aver- 
age daily  work  capacity  of  the  contractor 
into  the  volume  of  work  added  to  the  job 
by  the  excusable  cause.  In  the  absence  of 
countervailing  considerations,  the  time 
extension  allowable  for  an  excusable 
cause  that  puts  off  the  date  by  which  the 
job  could  otherwise  have  been  brought  to 
an  end  with  reasonable  efforts,  for  a  time 
roughly  equivalent  to  the  duration  of  the 
period  while  extra  work  is  being  per- 
formed, or  while  work  is  being  prevented 
by  the  Government,  or  while  some  other 
excusable  cause  is  operative,  may  appro- 
priately be  measured  by  the  duration  of 
such  period   (Claims  E-3,  F-3  and  F-7). 

In  the  absence  of  express  warranties  or 
covenants  by  the  Government,  a  construc- 
tion contractor  is  not  entitled  to  additional 
compensation  for  a  delay  caused  by  the 
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failure  of  another  contractor  to  perform, 
vithin  the  time  set  by  his  contract,  work 
that  is  a  necessary  antecedent  for  avail- 
ability of  the  construction  site,  unless  the 
delay  was  due  in  some  way  to  fault  on  the 
part  of  the  Government.  The  awarding 
of  a  construction  contract,  or  the  issuance 
of  notice  to  proceed  thereunder,  in  circum- 
stances where  the  Government  knows  that 
the  antecedent  work  will  not  be  finished  by 
the  time  when  the  construction  site  will  be 
needed,  in  the  ordinary  and  economical 
course  of  contract  performance,  may  be 
sufficient  basis  for  a  finding  that  the  delay 
was  due  to  fault  of  the  Government  ( Claim 
G-2). 

Appeals  of  Montg ornery -Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

An  appeal  will  be  dismissed  for  lack  of 
jurisdiction  where  the  contractor's  request 
for  additional  compensation  is  based  on 
Government  delay,  in  the  absence  of  a 
clause  of  the  "Suspension  of  Work"  type. 
Appeal  of  R.  O.  Brown,  Jr.,  and  Company, 
IBCA-356  (July  26,  1963) 

In  determining  the  excusability  of  a 
delay,  the  timeliness  of  the  conduct  of  the 
contractor  and  the  Government,  respective- 
ly, must  be  measured  against  the  length 
of  the  performance  period  allowed  by  the 
contract,  with  the  result  that  where  the 
performance  period  is  short  the  degree  of 
expedition  required  by  the  contract  is 
commensurately  high. 

Appeal  of  Phoenix  Floor  &  Tile  Co., 
IBCA-312  (Aug.  22,  1963) 

Under  the  "Changed  Conditions"  clause 
of  a  contract  for  the  stringing  of  electrical 
conductor  on  towers  to  be  provided  by 
the  Government,  where  the  contractor 
knows  when  bidding  the  job  that  some  of 
the  towers  have  not  yet  been  completed, 
and  where  the  Government  fails  to  have 
these  towers  completed  by  the  time  when 
they  are  reasonably  needed  for  stringing, 
an  equitable  adjustment  is  not  allowable 
for  the  extra  expense  incurred  by  the  con- 
tractor in  moving  crews  back  to  these  tow- 
ers after  they  have  become  available  for 
stringing,  since  such  events  do  not  amount 
to  a  changed  condition,  and  since,  if  they 


did,  such  expense  would  be  in  the  nature 
of  consequential  damages  flowing  from 
delay. 

A  claim  for  additional  compensation  on 
account  of  delay  by  the  Government  in  per- 
forming its  own  obligations  under  a  con- 
tract is  not  a  claim  for  relief  under  the 
contract  that  the  contracting  officer  or  a 
board  of  contract  appeals  would  have 
authority  to  adjudicate  by  virtue  of  a 
standard-form  "Disputes"  clause,  since  it 
is  a  claim  for  breach  of  contract. 
Appeal  of  Commonwealth  Electric  Com- 
pany, IBCA-347   (Mar.  12,  1964) 

71  I.D.  106 

The  presence  in  a  borrow  pit  of  clay  ma- 
terial which  is  unsatisfactory  for  use  as 
backfill  does  not  constitute  a  changed  con- 
dition, where  the  boring  logs  indicated 
that  clay  material  was  present  in  the  area 
of  the  project  and  the  contract  provisions 
contemplated  no  allowance  for  the  type 
of  material  encountered  and  for  use  of 
additional  borrow  pits  where  required. 
The  appeal  will  be  dismissed  where  con- 
tractor's claim  is  based  on  alleged  Govern- 
ment delay  in  locating  additional  borrow 
pits,  since  this  is  a  claim  for  breach  of 
contract  and  hence  outside  the  Board's 
jurisdiction. 

Appeal  of  Allied  Contractors,  Inc., 
IBCA-322  (Aug.  10,  1964) 

A  claim  for  additional  compensation  on 
account  of  failure  of  the  Government  to 
make  timely  delivery  of  equipment  which 
it  has  agreed  to  furnish  to  the  contractor 
is  a  claim  for  breach  of  contract.  Such 
a  claim  is  beyond  the  jurisdiction  of  a 
contracting  officer  or  board  of  contract 
appeals  to  decide  in  the  absence  of  a 
"Government-Furnished  Property,"  clause 
or  "Suspensions  of  Work"  clause  that 
authorizes  price  adjustments. 
Appeal  of  Electrical  Builders,  Inc., 
IBCA-^06    (Aug.  12,  1964) 

Delay  by  the  Government  in  performing 
its  own  obligations  under  a  contract  does 
not  constitute  a  changed  condition  within 
the  meaning  of  Clause  4  of  a  standard- 
form  construction  contract. 
Appeal  of  Concrete  Construction  Corpora- 
tion, IBCA-432-3-64  (Nov.  10,  1964) 

71  I.D.  420 
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A  claim  by  a  construction  contractor  for 
additional  compensation  on  account  of  the 
withdrawal  of  bids  by  prospective  subcon- 
tractors because  of  delay  by  the  Govern- 
ment in  issuing  notice  to  proceed  to  the 
prime  contractor  is,  in  the  absence  of  a 
contract  provision  for  equitable  adjust- 
ment of  the  contract  price  on  account  of 
Government  delay,  a  claim  for  breach  of 
contract  that  neither  the  contracting 
officer  nor  the  Board  of  Contract  Appeals 
has  jurisdiction  to  decide. 
Appeal  of  Clifford  W.  Gartzka,  IBCA-399 
(Dec.  24,  1984)  71  I.D.  487 

XVII.  DISCRIMINATION 

Other  than  in  contracts  for  the  con- 
struction of  projects  undertaken  pursuant 
to  the  Navajo-Hopi  Rehabilitation  Act  of 
Apr.  19, 1950  (64  Stat.  44,  45  ;  25  U.S.C.  sec. 
633),  the  provisions  in  construction  con- 
tracts executed  by  officers  of  the  Bureau 
of  Indian  Affairs  which  require  contrac- 
tors to  afford  Indians  a  preference  right 
to  employment  is  in  conflict  with  the  non- 
discrimination requirement  of  Executive 
Order  No.  10557  (19  F.R.  5655;  Sept.  3, 
1954)  .and  should  be  discontinued. 
Non-Discrimination  by  Government  Con- 
tractors, M-36285  (June  15,  1955) 

XVIII.  DRAWINGS 

Where  under  a  contract  for  the  construc- 
tion of  a  high  school  in  the  Virgin  Islands, 
one  of  the  specifications  required  the  in- 
stallation of  an  electrical  tie-in  between 
the  vault  in  the  school  and  a  hospital,  "as 
indicated  on  the  plan,"  but  the  plan  itself 
consisted  of  two  drawings,  each  of  which 
bore  the  notation  "to  hospital,  N.I.C.," 
meaning  "Not  In  Contract,"  there  is  an 
ambiguity  in  the  contract  rather  than  a 
conflict  between  the  specification  and  the 
drawings,  and  the  ambiguity  must  be  re- 
solved in  favor  of  the  contractor  by  not 
requiring  it  to  install  the  tie-in.  This  is 
in  accordance  with  the  rule  that  any  am- 
biguity in  a  Government  contract  must  be 
resolved  against  the  Government,  which 
drafted  the  contract. 

Appeal    of    the   Fluor    Corporation,    Ltd., 
IBCA-53    (Jan.  23,  1956)  63  I.D.  24 

A  contractor  is  not  entitled  to  additional 
compensation  by  reason  of  an  overrun  in 


compacted  embankment  work  over  the  es- 
timated amount  of  such  work  indicated 
in  the  schedule,  notwithstanding  that  this 
estimate  was  erroneous,  when  the  specifi- 
cations included  an  approximate  quanti- 
ties provision;  when  the  amount  of  com- 
paction work  actually  required  of  the  con- 
tractor conformed  to  the  dimensions  and 
standards  prescribed  by  the  drawings  and 
specifications;  and  when  the  contractor 
could  have  roughly  computed  this  amount 
from  the  drawings  before  submitting  its 
bid.  A  memorandum  issued  by  one  of  the 
Government  engineers  to  the  contractor 
at  its  request  in  which  the  compacted  and 
uncompacted  embankment  work  remaining 
to  be  done  was  computed  in  tabular  form 
in  general  conformity  with  the  require- 
ments of  the  specifications  and  drawings 
did  not  constitute  a  change  within  the 
meaning  of  the  "changes"  article  of  the 
contract,  and  hence  did  not  entitle  the 
contractor  to  additional  compensation. 
Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBCA-40  (Aug.  17,  1956)  63  I.D.  289 

When  a  supply  contract  provides  that 
the  contractor's  drawings  shall  showT  all 
changes  and  revisions  with  revision  dates 
and  the  period  of  time  allowed  for  ship- 
ment will  be  exclusive  of  any  time  in  ex- 
cess of  30  calendar  days  required  for  the 
approval  of  any  drawing  or  group  of  draw- 
ings submitted  simultaneously,  the  com 
tracting  officer  has  30  days  to  approve  or 
correct  each  drawing  or  group  of  drawings. 
Appeal  of  Zinsco  Electrical  Products, 
IBCA-104  (June  3,  1957) 

The  existence  of  an  error  in  calculating 
an  estimated  quantity  of  excavation  and  of 
a  further  unexplained  discrepancy  between 
the  estimated  quantity  of  excavation  and 
the  actual  excavation  does  not  in  itself  es- 
tablish that  a  contracting  officer  was 
wrong  in  finding  and  concluding  that  the 
contractor  could  have  made  a  sufficiently 
accurate  calculation  of  the  probable 
amount  of  the  excavation  by  utilizing  in- 
formation supplied  by  the  drawings  and 
specifications,  and  that,  in  view  of  the 
approximate  quantities  provision  included 
in  the  specifications,  additional  compensa- 
tion could  not  be  allowed  by  reason  of  a 
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substantial  underrim  below  tbe  estimated 
quantity. 

Appeal  of  the  Diamond  Engineering  Com- 
pany, IBCA-93  (Dec.  20,  1957) 

A  claim  for  additional  compensation 
made   by    a   tunneling   contractor   on   tbe 
[ground  that  it  encountered  "changed  con- 
ditions"  within  the  meaning  of  the  first 
category  of  conditions  specified  in  the  U.S. 
standard-form  of  Government  construction 
contract,  namely  conditions  materially  dif- 
ferent from  those  indicated  by  the  draw- 
ings or  specifications,  cannot  be  allowed 
where  the  specifications  provided  that  the 
'  geological  conditions  were  not  guaranteed, 
'and  that  no  additional  allowance  would 
be  made  for  tunnel  excavation  on  account 
of  the  nature  or  condition  of  any  of  the 
material  encountered,  and  the  drawings, 
1  although  they  contained  in  summary  form 
logs  of  exploration,  or  drill  hole  informa- 
-  tion,  were  in  themselves  only  representa- 
tions of  what  was  found  in  the  particular 
drill  holes  rather  than  representations  of 
what  the  contractor  would  encounter  in 
actual  excavation. 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  it  encountered  "changed  con- 
ditions" within  the  meaning  of  the  second 
category  of  conditions  specified  in  the  U.S. 
standard-form  of  Government  construction 
contract,  namely  conditions  of  such  an  un- 
usual nature  that  they  could  not  reason- 
ably have  been  anticipated  by  the  contrac- 
tor, may  be  allowed  notwithstanding  the 
inclusion  of  caveatory,  or  exculpatory  pro- 
visions in  the  specifications.  Neverthe- 
less, the  burden  of  proving  a  claim  in  the 
second  category  is  a  fairly  heavy  one,  since 
the  contractor  must  show  not  only  that  it 
encountered  conditions  that  were  unex- 
pected to  it  but  also  that  the  conditions 
encountered  would  have  been  generally  re- 
garded as  unexpected  by  others  engaged 
in  the  same  type  of  operations.  Therefore, 
such  a  claim  must  be  rejected  when  the 
record  shows  that  the  contractor  made  only 
a  hurried  and  casual  prebid  investigation ; 
the  specifications  required  the  tunnels  con- 
structed to  be  fully  supported ;  the  drill 
hole  information  indicated  the  possibility 
of  encountering  adverse  geological  condi- 
tions ;    and    the    percentage    of   overbreak 


experienced  by  the  contractor  was  only 
slightly  more  than  should  have  been  ex- 
pected in  view  of  the  geological  conditions, 
and  the  slight  excess  may  have  been  at- 
tributable to  the  contractor's  methods  of 
operation. 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  the  omission  of  certain  drill 
hole  information  from  the  drawings  was 
a  material  misrepresentation  is  a  claim  for 
unliquidated  damages  which  could  not  be 
considered  by  the  contracting  officer,  and 
may  not  be  considered  by  the  Board  on 
appeal. 

Appeal  of  J.  A.  Terteling  &  Sons,  Inc., 
IBCA-27    (Dec.  31,  1957)  64  I.D.  466 

Additional  compensation,  sought  after 
completion  of  all  of  the  work,  for  an  over- 
run in  masonry  work  in  the  construction 
of  a  culvert  in  Rock  Creek  Park,  due  to 
a  discrepancy  between  the  drawings  and 
one  of  the  notes  on  the  drawings,  must  be 
denied,  where  the  contractor  failed  to 
comply  with  the  terms  of  the  contract  and 
specifications  which  required  that  it  call 
such  discrepancies  to  the  attention  of  the 
contracting  officer  and  warned  that  any 
work  performed  without  his  determination 
would  be  at  its  own  risk  and  expense. 
Appeal  of  General  Excavating  Company, 
IBCA-150  (May  25,  1959) 

A  claim  for  additional  compensation  by 
a  contractor  under  the  first  category  of  the 
"changed  conditions"  clause  of  the  con- 
tract, relating  to  divergent  conditions,  as 
distinguished  from  the  second  category  of 
"changed  conditions,"  relating  to  unantici- 
pated conditions,  on  the  ground  that  it 
encountered  large  quantities  of  hard  mate- 
rial which,  in  view  of  the  logs  of  subsurface 
exploration  made  available  to  it  in  the 
drawings,  it  could  not  reasonably  have 
expected  must  be  denied  when  the  logs  of 
exploration  were  outside  the  area  to  be  ex- 
cavated, and  did  not  generally  penetrate 
to  grade,  and  in  any  event  indicated  that 
large  quantities  of  hard  material  were 
present,  and  the  presence  of  such  hard 
material  could  have  been  ascertained  by 
a  more  adequate  site  investigation. 
Whether  or  not  logs  of  exploration  can  be 
regarded  as  unqualified  representations 
must  depend  on  the  circumstances  of  each 
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individual  case.  When  a  contract  charges 
a  contractor  with  the  duty  of  investigating 
the  site  of  the  work,  it  must  make  such  an 
investigation,  whether  or  not  it  is  assert- 
ing a  changed  condition  in  the  first  or  the 
second  category,  unless  indeed,  the  claim 
is  "based  on  a  representation  of  such  a 
nature  that  a  site  investigation  would  be 
completely  pointless.  However,  the  stand- 
ard of  adequacy  in  conducting  a  site  inves- 
tigation may  well  be  less  rigorous  in  first 
than  in  second  category  cases. 
Appeal  of  Inter-City  Sand  and  Gravel  Co. 
and  John  Kovtynovich,  IBCA-128  (May  29, 
1939)  66  I.D.  179 

A  claim  for  additional  compensation, 
sought  by  a  contractor  after  completion 
of  the  work,  for  overruns  in  the  work  and 
materials  in  the  construction  of  a  bridge 
abutment  on  the  Laguna  Indian  Reserva- 
tion, due  to  a  discrepancy  between  the  esti- 
mated quantities  indicated  on  the  drawing 
and  the  work  indicated  on  the  drawing 
itself,  against  which  the  estimated  quan- 
tities could  have  been  checked,  must  be 
denied  when  it  appears  that  the  contractor 
failed  to  comply  with  the  provision  of  the 
U.S.  standard-form  of  construction  con- 
tract, requiring  discrepancies  in  the  draw- 
ings to  be  called  to  the  attention  of  the 
contracting  officer. 

Appeal  of  W.  H.  Lynch,  d/o/a  Badger 
Lynch,  Contractors,  IBCA-173  (Oct.  27, 
1959) 

A  contractor  may  not  assume  from  the 
dimensions  of  typical  sections  of  the  draw- 
ings of  a  ditch  for  closed  drains  that  the 
excavation  can  be  performed  with  an  or- 
dinary ditching  machine  when  the  specifi- 
cations clearly  indicated  that  the  neat  lines 
of  the  drawings  were  for  payment  purposes 
only. 

Appeal  of  Henly  Construction  Company, 
IBCA-165  (Jan.  22,  1960) 

Where  a  construction  contract  obligates 
the  contractor  to  build  in  accordance  with 
grades  set  by  the  Government  engineer, 
and  where  the  latter  sets  grades  at  an  ele- 
vation higher  than  is  shown  on  the  draw- 
ings in  order  to  make  the  contract  work 
conform  to  existing  work,  for  which  an 
inaccurate  elevation  is  shown  on  the  draw- 
ings, the  contractor  is  entitled  to  an 
equitable  adjustment  under  the  "changes" 


clause  for  extra  costs  incurred  by  reason 
of  the  higher  grades. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  1960) 

Where  a  contract  contains  an  ambiguity 
in  the  form  of  a  discrepancy  between  two 
drawings,  which  the  contractor  before  sub- 
mitting his  bid  orally  called  to  the  atten- 
tion of  the  contracting  officer,  the  contrac- 
tor is  bound  by  an  interpretation  of  the 
drawings  that  was  orally  communicated  to 
him  by  the  contracting  officer  before  the 
bid  was  submitted. 

Appeal  of  Pioneer  Electric  Company,  Inc., 
IBCA-222  (June  23,  1960)  67  I.D.  267 

If  the  contractor  was  misled  by  one  of 
the  drawings  containing  a  note  that  work 
was  to  be  done  by  another,  the  Board  must 
look  to  the  entire  contract,  specifically  the 
"site  plan"  drawing  describing  work  re- 
quired for  the  entire  project  and  the  spec- 
ification which  unequivocally  required  per- 
formance of  the  disputed  work. 
Appeal  of  White  Construction  Company. 
IBCA-204  (Oct.  3,  1960) 

Where  the  contract  drawing  sets  out  the 
shape  and  essential  dimensions  of  material 
to  be  furnished,  and  the  contractor  delivers 
material  of  different  shape  and  dimen- 
sions which  could  not  be  used  without  cor- 
rective work,  claiming  that  the  contract 
drawing  and  specifications  were  insufficient 
to  establish  the  required  shape  and  all  of 
the  dimensions,  a  finding  by  the  contract- 
ing officer,  that  the  material  delivered  was 
not  in  accordance  with  the  drawing,  and 
was  not  acceptable,  will  not  be  disturbed 
in  the  absence  of  convincing  proof  that 
such  finding  was  erroneous. 
Appeal  of  Northwest  Marine  Iron  Works, 
IBCA-213  (Oct.  26,  1960) 

Where  a  contractor  incurs  standby  costs 
prior  to  obtaining  clarifying  instructions 
from  the  Government  as  to  ambiguities  and 
discrepancies  in  Government  drawings, 
such  expenses  are  not  allowable  under  the 
Changes  clause  (October  1957  Edition  of 
Standard  Form  32)  which  provides  for 
equitable  adjustment  concerning  un- 
changed work  as  well  as  changed  work. 
Appeal  of  Weldfao,  Incorporated, 
IBCA-268  (Aug.  11,  1961)  68  I.D.  241 
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A  claim  for  additional  compensation  for 
concrete  will  be  dismissed  on  motion, 
where  the  contract  provided  for  measure- 
ment of  concrete  for  payment  in  accordance 
with  neat  lines  of  pre-existing  structures 
on  the  drawings,  and  the  contractor  failed 
.  to  seek  clarification  from  the  contracting 
,  officer,  before  pouring  the  concrete,  as  to 
his  later  allegations  that  the  pre-existing 
structures  were  not  in  accordance  with  the 
neat  lines. 

Appeal  of  Flora  Construction  Company  and 
Argus  Construction  Company,  IBCA-319 
(July  19,  1962) 

Drawings  that  do  not  expressly  purport 
,  to  allocate  the  work  shown  on  them  as 
between  separate  bid  proposals,  defined  in 
the  specifications  and  awarded  to  different 
contractors,  will  not  be  construed  as  at- 
tempting to  so  allocate  the  work,  where 
such  a  construction  would  tend  to  confuse 
rather  than  clarify  the  line  of  demarcation 
expressed  in  the  specifications. 
Appeal  of  D.  L.  Moffitt  Company, 
IBCA-285  (Oct.  3,  1962)  69  I.D.  161 

The  design,  methods  and  details  of  the 
work,  as  described  in  the  drawings  and 
specifications,  may  properly  be  taken  into 
account  in  determining  whether  changed 
conditions  exist,  since  they  constitute  a 
source  that  can  give  rise  to  inferences, 
where  factually  and  logically  justified, 
concerning  the  physical  conditions  which 
the  contractor  was  entitled  or  bound  to 
expect  would  be  encountered,  and  with 
which  the  physical  conditions  actually  en- 
countered are  to  be  compared. 
Appeal  of  Morgen  &  Oswood  Construction 
Co.,  Inc.,  IBCA-389   (Nov.  21,  1963) 

70  I.D.  495 

Where  Government  errors  in  measure- 
ments contained  in  a  contract  drawing  ex- 
ceed a  reasonable  margin,  as  later  re- 
vealed by  Government  field  requirements, 
and  such  measurements  were  not  suscepti- 
ble of  verification  before  bidding,  the  addi- 
tional requirements  beyond  such  margin 
constitute  a  constructive  change  order,  for 
which  the  contractor  is  entitled  to  an 
equitable  adjustment  under  the  standard 
Changes  clause  of  Standard  Form  23A. 
Appeal  of  Hunt  Contracting  Company, 
IBCA-301  (Dec.  27,  1963) 


Where  the  contract  specifications  and 
drawings  are  not  ambiguous,  there  is  no 
need  to  construe  the  contract.  The  con- 
tractor's interpretation  being  unreasonable, 
the  doctrine  of  contra  proferentem  does  not 
apply. 

Appeal    of    R    &    M    Contractors,    Inc., 
IBCA-325  (Apr.  21,  1964)  71  I.D.  132 

Where  contract  drawings  and  specifica- 
tions are  misleading  a  requirement  by  the 
Government,  that  work  be  performed  in 
accordance  with  its  erroneous  interpreta- 
tion of  the  misleading  information,  con- 
stitutes a  constructive  change  order  for 
which  the  contractor  is  entitled  to  an 
equitable  adjustment. 

Where  the  contract  drawings  and  speci- 
fications are  not  ambiguous,  and  the  con- 
tractor's interpretation  is  unreasonable, 
the  doctrine  of  contra  proferentem  does  not 
apply. 

Appeal  of  Rasmussen  Construction  Com- 
pany, IBCA-358  (Aug.  20,  1964) 

XIX.  INTERPRETATION 

Article  6  of  the  form  of  land-purchase 
contract  used  by  the  Bureau  of  Reclama- 
tion for  several  years  prior  to  its  revision 
in  1952  which  provides  in  pertinent  part 
that  the  amount  paid  by  the  United  States 
for  the  purchased  land  should  constitute 
"full  payment  for  all  damages  for  entry 
upon  the  said  property  and  the  construc- 
tion, operation,  and  maintenance  of  recla- 
mation works  thereon  *  *  *"  has  been 
interpreted  by  several  rulings  of  the  Solici- 
tor beginning  in  1948  to  release  the 
Government  from  liability  for  damage  to 
remaining  lands  which  are  appurtenant  to 
the  land  purchased  from  the  claimant. 
Such  rulings  are  hereby  reversed  and 
claims  denied  on  that  basis  will  be  recon- 
sidered on  their  merits. 
Claims  of  Mr.  and  Mrs.  Arnold  Streit  and 
Bertha  C.  Hurley,  T^76  (Ir.)  (Supp.) 
(Jan.  31,  1955)  62  I.D.  12 

Under  a  contract  between  the  Govern- 
ment, now  represented  by  the  Southeastern 
Power  Administration  and  the  Georgia 
Power  Company,  provision  was  made  for 
the  disposition  of  the  entire  output  of  the 
Allatoona  power  project  to  the  Company, 
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and  for  the  operation  of  the  Allatoona 
Reservoir  in  accordance  with  a  mutually 
acceptable  rule  curve  and  instructions. 
The  contract  also  provided  that  the  Com- 
pany would  pay  to  the  Government  for  the 
electrical  energy  equivalent  of  water 
wasted  due  to  departure  by  the  Company 
from  the  current  rule  curve  and  instruc- 
tions not  attributable  to  a  regulation  of 
the  Corps  of  Engineers.  In  1951,  in  order 
to  meet  unusual  power  demands  of  the 
Atomic  Energy  Commission,  it  was  agreed 
between  the  parties  that  the  power  pool 
elevation  at  Allatoona  should  be  raised 
from  elevation  835  to  838,  and  kept  as  high 
as  possible  consistent  with  the  emergency 
power  demand.  Although  a  rule  curve 
was  also  prepared  in  connection  with  this 
operation,  it  was  intended  to  be  informal, 
and  to  serve  merely  as  a  guide  to  probable 
operations.  The  Southeastern  Power  Ad- 
ministration was  aware  that  operations 
were  not  being  conducted  in  accordance 
with  the  informal  rule  curve  but  acquiesced 
therein.  In  these  circumstances,  the  pro- 
vision of  the  contract  relative  to  the  wast- 
ing of  water  must  be  held  not  to  have  been 
applicable  during  the  emergency  period, 
and  the  Georgia  Power  Company  should 
not  have  been  billed  for  the  electrical 
energy  equivalent  of  the  water  wasted  at 
the  direction  of  the  Corps  of  Engineers 
during  the  emergency  period. 
Appeal  of  Georgia  Power  Company, 
IBCA-31  (Apr.  22, 1955) 

Although  such  varying  terms  as  "solid 
bedrock,"  "solid  rock,"  or  "bedrock"  were 
employed  in  the  plans  and  specifications, 
the  contractor  was  not  unreasonable  in  re- 
garding all  these  terms  as  synonymous. 
The  term  "solid  rock"  is  only  a  synonym 
for  "bedrock,"  and  the  term  "solid  bed- 
rock" could  be  regarded  by  the  contractor 
as  mere  tautology. 

Appeal  of  Carson  Construction  Company, 
IBCA-12  (Aug.  19,  1955)  62  I.D.  311 

When  the  specifications  limited  the  ap- 
plication of  an  escalation  clause  to  the 
period  from  bidding  to  shipment,  the  con- 
tractor is  not  entitled  to  the  benefit  of  the 
clause  beyond  the  period  when  shipment 
was  due,  even  though  after  installation  of 


the  pumps  it  was  found  that  adjustments 
were  necessary. 

Appeal  of  the  Pelt  on  Water  Wheel  Com- 
pany and,  Byron  Jackson  Company, 
IBCA-16  (Oct.  12,  1955)  62  I.D.  385 

A  claim  for  additional  compensation  for 
supplying  an  increased  quantity  of  gravel 
backfill  under  the  concrete  floor  slab  of  a 
building,  based  on  an  alleged  incorrectness 
of  the  elevations  shown  on  a  sheet  of  the 
plans,  must  be  denied  when  this  sheet  did 
not  govern  the  excavation  and  fill  require- 
ments except  to  the  extent  that  the  com- 
pacted fill  must  be  up  to  or  above  the 
column  footing  elevations  set  forth,  and  the 
plans  as  a  whole  indicated  what  was  re- 
quired of  the  contractor.  The  bidder  is 
under  a  duty  to  examine  all  of  the  draw- 
ings, and  a  misunderstanding  growing  out 
of  failure  to  do  so  cannot  prejudice  the 
Government.  Effect  must  be  given  to  all 
the  provisions  of  the  specifications  and 
drawings. 

Appeal  of  Johnson  Construction  and  Main- 
tenance Company,  IBCA-15  (Oct.  28,  1955) 

A  contractor  is  not  entitled  to  additional 
compensation  for  installing  a  backing  of 
lath  and  plaster  rather  than  cheaper 
gypsum  board  in  certain  rooms  of  a  high 
school,  even  though  there  was  a  discrep- 
ancy in  indicating  the  type  of  backing  be- 
tween the  applicable  drawings  and  a  room 
finish  schedule  constituting  the  last  sheet 
of  the  drawings.  The  room  finish  schedule 
was  not  part  of  the  specifications  and  since 
the  discrepancy  was  only  between  two 
sheets  of  the  drawings,  it  was  to  be  re- 
solved by  submission  to  the  contracting 
officer  as  required  by  the  specifications. 
Appeals  of  Carson  Construction  Company, 
IBCA-21,  IBCA-25,  IBCA-28,  IBCA-34 
(Nov.  22,  1955)  62  I.D.  422 

Where  under  a  contract  for  the  con- 
struction of  a  high  school  in  the  Virgin 
Islands,  one  of  the  specifications  required 
the  installation  of  an  electrical  tie-in  be- 
tween the  vault  in  the  school  and  a  hos- 
pital, "as  indicated  on  the  plan,"  but  the 
plan  itself  consisted  of  two  drawings,  each 
of  which  bore  the  notation  "to  hospital, 
N.I.C.,"  meaning  "Not  In  Contract,"  there 
is  an  ambiguity  in  the  contract  rather  than 
a  conflict  between  the  specification  and  the 
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-awings,  and  the  ambiguity  must  be  re- 
solved in  favor  of  the  contractor  by  not  re- 
juiring  it  to  install  the  tie-in.  This  is  in 
iccordance  with  the  rule  that  any  ambi- 
guity in  a  Government  contract  must  be  re- 
solved against  the  Government,  which 
drafted  the  contract. 

ippeal    of    the   Fluor   Corporation,    Ltd., 
IBCA-53   (Jan.  23,  1956)  63  I.D.  21 

A  claim  for  additional  compensation  to 
-over  increased  costs  incurred  by  a  con- 
tractor because  of  an  allegedly  unreason- 
able delay  of  the  Government  in  furnishing 
materials  under  a  construction  contract 
which  provides  that  "the  Government  may 
at  any  time  suspend  the  whole  or  any  por- 
tion of  the  work  under  this  contract  but 
this  right  to  suspend  the  work  shall  not  be 
construed  as  denying  the  contractor  actual, 
reasonable,  and  necessary  expenses  due  to 
delays,  caused  by  such  suspension,"  is  in 
the  nature  of  a  claim  for  unliquidated 
damages  and  is  not  within  the  authority  of 

.administrative  officials  of  the  Government 
to  consider  or  allow,  when  the  contracting 

'  officer  never  issued  a  suspension  order. 
Appeal  of  Electric  Engineering  and  Con- 

'  struct  ion  Service,  Inc.,  IBCA-58  (Feb.  29, 

>1956)  63  I.D.  75 

Under  Article  10  of  the  standard  form 
of  Government  construction  contract  which 
provides  that  the  contractor  "shall  be  re- 

i  sponsible  for  all  materials  delivered  and 
work  performed  until  completion  and  final 
acceptance,"  and  that  upon  completion  of 
the  contract,  "the  work  shall  be  delivered 

|  complete  and  undamaged,"  the  burden  of 
repairing  any  damage  to  work  prior  to  the 
acceptance  thereof  is  put  upon  the  contrac- 
tor, notwithstanding  the  absence  of  fault 
on  his  part.  Consequently,  a  contractor  is 
not  entitled  to  additional  compensation 
when  he  has  been  required  by  the  contract- 
ing officer  to  remove  from  a  lateral  mate- 
rial blown  there  by  the  wind  before  the 
work  had  been  accepted. 

A  contractor  is  not  entitled  to  additional 
compensation,  under  the  unit  of  a  schedule 
for  structure  excavation,  for  quantities 
excavated  from  previously  placed  embank- 
ments, above  the  original  ground  line, 
around  constant  head  orifice  and  pipe  turn- 
outs, when  the  specifications  contain  no 
provisions  which  prescribe  the  nature  or 


the  sequence  of  the  contractor's  operations  ; 
when  standard  practice  in  the  construction 
of  laterals  does  not  require  that  the  build- 
ing of  the  structures  be  deferred  until 
after  all  embankment  work  has  been  com- 
pleted ;  and  when  the  specifications  state 
or  import  that  payment  is  to  be  made  only 
for  excavation  that  is  required.  The  fact 
that  in  some  of  the  paragraphs  of  the  ap- 
plicable specification,  which  dealt  with 
types  of  structures  not  involved  in  the  pres- 
ent claim,  it  was  specifically  stated  that 
excavation  for  structures  would  be  meas- 
ured for  payment  "below  the  original 
ground  surface"  does  not  in  itself  establish 
an  ambiguity  in  the  applicable  paragraphs, 
which  were  otherwise  clear  but  omitted 
this  phrase.  There  are  many  ways  of  ex- 
pressing the  same  thought,  and  differences 
in  the  use  of  language  do  not  necessarily 
betoken  differences  in  meaning  and 
intention. 

Appeal  of  Osoerg  Construction  Company, 
IBGA-32  (June  19,  1956)  63  I.D.  180 

Where  the  parties  to  a  contract  for  the 
clearing  of  a  right-of-way  have  construed 
the  provisions  of  the  specifications  appli- 
cable, strictly  speaking,  only  to  the  right- 
of-way  itself  as  applicable  also  to  adjacent 
danger  tree  areas,  the  Board  will  adopt 
the  practical  construction  put  upon  the 
requirements  of  the  contract  by  the  parties 
themselves. 

When  the  specification  governing  the 
clearing  of  the  special  tracts  and  adjacent 
danger  tree  strips  provided  that  the  land- 
owners would  "remove  any  merchantable 
timber  required  to  be  cut  by  these  specifi- 
cations," the  specification  was  ambiguous. 
When  all  the  officers  of  the  Government 
supervising  the  performance  of  the  con- 
tract, including  presumably  the  contracting 
officer,  assumed  that  the  landowners  would 
both  cut  and  remove  the  merchantable  tim- 
ber on  these  tracts  and  adjacent  danger 
tree  strips,  and  indeed  negotiated  with  the 
contractor  for  a  long  time  with  respect 
to  additional  compensation  for  cutting  the 
merchantable  timber  on  the  danger  tree 
strips,  the  Board  will  adopt  the  practical 
construction  put  upon  the  contract  by  the 
parties,  especially  in  view  of  the  familiar 
rule  that  any  ambiguity  in  a  Government 
construction    contract    must    be    resolved 
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against  the  Government.  Consequently, 
the  contractor  is  entiled  to  additional  com- 
pensation for  the  extra  work  which  was  the 
subject  of  the  negotiations. 
Appeal  of  Paul  C.  Hclmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

Although  approximate  quantities  provi- 
sions included  in  specifications  have  varied 
greatly  in  their  phraseology,  and  these 
variations,  particularly  when  coupled  with 
differences  in  other  provisions  of  the  con- 
tract, could  conceivably  affect  the  result  in 
individual  cases,  such  provisions  have  been 
generally  held  to  mean  that  the  quantities 
of  work  actually  required  to  be  performed 
under  the  contract,  whether  greater  or  less 
than  the  quantities  stated  in  the  schedule, 
are  to  be  paid  for  at  the  unit  prices  bid 
by  the  contractor,  and  that  the  mere  exist- 
ence of  an  overrun  above  or  an  underrun 
below  the  schedule  quantities  is  not  suffi- 
cient cause  for  the  allowance  of  an  equi- 
table adjustment  predicated  on  the  actual 
cost  of  the  work  done  by  the  contractor. 
Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBCA-40  (Aug.  17,  1956)  63  I.D.  289 

A  contractor  is  not  entitled  to  additional 
compensation  for  cleaning  windblown  ma- 
terial from  constructed  laterals  when 
under  the  terms  of  the  contract  the  con- 
tractor was  required  to  deliver  all  work 
"complete  and  undamaged,"  and  the  con- 
tractor has  not  shown  that  the  Government 
exceeded  its  normal  rights  as  a  landowner, 
or  was  otherwise  at  fault,  in  clearing  ad- 
joining farm  units  from  which  some  of  the 
windblown  material  may  have  derived. 
Moreover,  even  if  the  fault  of  the  Govern- 
ment were  to  be  presupposed,  the  restora- 
tive work  would  constitute  neither  a 
"change"  nor  an  "extra,"  and  could  not, 
therefore,  form  a  basis  for  the  allowance 
of  additional  compensation  under  the 
contract. 

Appeal  of  McWaters  and  Bartlett,  IBCA-56 
(Oct.  31,  1956) 

In  construing  an  ambiguous  provision  of 
a  contract  weight  may  be  given  to  the  prac- 
tical interpretation  placed  upon  the  provi- 
sion by  principal  subordinates  of  the  con- 
tracting officer  who  participated  actively  in 
its  administration. 

Appeal    of    Paul    C.    Helmick    Company, 
IBCA-39    (Oct.  31,  1956)  63  I.D.  363 


As  questions  of  the  interpretation  of: 
contracts  are  not  "questions  of  fact"  within 
the  meaning  of  that  expression  in  the  "dis-, 
putes"  article  of  standard-form  Govern- 
ment contracts,  a  contractor  may  resort 
directly  to  the  courts  upon  such  a  question 
without  securing  a  finding  of  fact  or  de- 
cision by  the  contracting  officer  or  taking 
an  appeal  to  the  Board  of  Contract  Ap-s 
peals. 

Appeal  of  Economy  Pumps,  Inc.,  Division' 
of  C.  H.  Wheeler  Manufacturing  Company, 
IBCA-91  (Feb.  13, 1957) 

Statements  in  the  specifications  of  a 
standard-form  Government  contract  to  the 
effect  that  Government-furnished  informa- 
tion is  not  guaranteed,  or  that  bidders  are 
expected  to  inform  themselves  of  all  exist- 
ing conditions,  or  that  failure  to  estimate 
correctly  the  difficulties  attending  the  ex- 
ecution of  the  work  will  not  be  a  basis  for 
relief,  supplement  the  General  Provisions 
of  the  contract,  but  do  not  supersede  or 
override  them,  and  do  not  preclude  the 
allowance  of  extensions  of  time  under  the 
"changed  conditions"  clause  in  the  event 
the  contractor  encounters  conditions  that 
fairly  meet  the  standards  prescribed  by 
that  clause. 

Appeal  of  Central  Wrecking  Corporation, 
IBCA-69  (Mar.  29,  1957)  64  I.D.  145 

Where  the  specifications  contain  an  ap- 
proximate quantities  provision,  a  contrac- 
tor is  not  entitled  to  additional  compensa- 
tion by  reason  of  underruns  in  estimated 
quantities  of  crushed-rock  blanket  and 
riprap  merely  because  the  Government 
changed  the  design  prior  to  the  advertise- 
ment for  bids  but  neglected  to  correct  the 
estimates,  if  in  fact  the  schedule  quantities 
could  have  been  verified  by  the  contractor 
from  the  information  supplied  by  the  draw- 
ings and  specifications.  The  mere  fact 
that  there  was  some  degree  of  uncertainty 
in  estimating  the  quantities  from  the  draw- 
ings and  specifications  is  immaterial  if  the 
degree  of  uncertainty  was  not  appreciable. 
Appeal  of  Texas  Construction  Company 
and  Hyde  Construction  Company,  IBCA-73 
(Apr.  23,  1957)  64  I.D.  97 

Where  the  printed  form  of  contract  for 
the  sale  of  materials  under  the  act  of  July 
31,  1947,  provides  two  alternative  methods 
for  determining  the  total  price  to  be  paid 
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for  the  materials,  one  under  which  the 
;otal  price  is  to  be  specifically  stated  in 
the  contract  and  the  other  under  which  the 
total  price  is  to  be  determined  on  the  basis 
of  the  materials  actually  removed,  and 
where  a  contract  for  the  sale  of  timber  was 
i  executed  on  that  form  from  which  the 
second  method  for  determining  the  price 
had  been  stricken,  the  purchaser's  obliga- 
tion under  the  contract  is  to  pay  the  total 
price  specified  in  the  contract,  notwith- 
standing the  fact  that  another,  inconsis- 
tent, paragraph  of  the  printed  from  was  not 
deleted  from  the  contract  as  it  should  have 
been. 

Russell  &  Pugh  Lumber  Company,  A-27432 
(May  20,  1957) 

A  contractor  who,  in  excavating  a  trench 
for  a  sewer  in  Charlotte  Amalie,  St. 
Thomas,  Virgin  Islands,  in  an  area  along 
the  shoreline  where  a  seawall  and  other 
waterfront  improvements  had  been  in- 
stalled, encountered  an  unusually  large 
number  of  submerged  pier  piles  that  were 
i  extremely  difficult  to  remove,  in  addition 
to  piles  at  a  site  indicated  on  a  sheet  of 
the  drawings  as  the  "Site  of  Old  Pier 
Piles,"  is  entitled  to  additional  compensa- 
tion either  under  the  "changed  conditions" 
or  "changes"  clause  of  the  contract  for  the 
work  involved  in  removing  such  piles.  A 
general  site  investigation  clause  included 
in  the  specifications  was  too  vague  to  con- 
stitute a  sufficient  warning  of  the  existence 
of  submerged  piling  at  sites  not  indicated 
on  the  drawings,  and  the  contractor  may 
be  said  to  have  encountered  a  "changed 
condition"  either  because  the  existence  of 
the  submerged  piling  was  a  subsurface 
physical  condition  that  differed  materially 
from  the  representation  made  in  the  draw- 
ing, or  because  the  number  and  character 
of  the  piles  constituted  an  unknown  phys- 
ical condition  of  an  unusual  nature  differ- 
ing materially  from  those  ordinarily  en- 
countered and  generally  recognized  as 
inhering  in  work  of  the  character  provided 
for  in  the  contract.  To  the  extent  that  the 
submerged  piling  actually  removed  was  in 
excess  of  that  indicated  on  the  plans,  there 
was  also  a  "change"  in  the  scope  of  the 
work. 

A  contractor  who,  in  excavating  the 
trench  for  a  sewer  in  Charlotte  Amalie,  St. 
Thomas,   Virgin   Islands,    in   an   area    of 


hydraulic  fill  installed  in  connection  with 
the  construction  of  a  seawall,  encountered 
in  a  large  part  of  the  area  extremely  un- 
stable soil  conditions  that  materially  in- 
creased the  costs  of  the  excavation  and 
made  necessary  a  departure  to  a  large 
extent  from  the  methods  of  laying  the 
sewer  pipe  prescribed  in  the  specifications, 
is  entitled  to  additional  compensation  un- 
der the  "changed  conditions"  clause  of  the 
contract.  The  statement  in  the  Invitation 
for  Bids  that  the  trench  for  the  sewer  was 
to  be  in  "dredged  fill"  denoted,  especially 
in  connection  with  the  surface  appearance 
of  the  area,  a  classified  fill  rather  than  a 
spoil  bank  area.  If  the  fill  was  a  classified 
fill,  the  contractor  had  no  reason  to  expect 
the  difficulties  it  actually  encountered. 
While  the  specifications  did  suggest  the 
possibility  of  minor  difficulties,  they  did 
not  suggest  the  highly  abnormal  conditions 
actually  encountered  by  the  contractor. 
Since  the  sewer  line  could  not  be  success- 
fully laid  by  following  entirely  the  methods 
prescribed  in  the  specifications,  and  the 
Government  acquiesced  in  the  methods  ac- 
tually employed,  the  contractor  is  also 
entitled  to  additional  compensation  under 
the  "changes"  clause  of  the  contract. 

When  the  contracting  officer  has  con- 
sidered claims  on  their  merits,  they  are 
not  barred  by  the  failure  of  the  contractor 
to  comply  with  the  procedural  require- 
ments of  written  notice  of  the  claims,  and 
the  circumstance  that  the  claims  may  have 
been  considered  by  the  contracting  officer 
on  the  merits  only  as  a  matter  of  grace, 
may  not  be  given  any  weight  by  the  Board 
of  Contract  Appeals  in  assessing  the  merits 
of  the  claims  on  appeal. 
Appeal  of  Caribbean  Construction  Corpora- 
tion, IBCA-90  (June  28,  1957)     64  I.D.  254 

An  extension  of  time  on  account  of  a 
delay  in  obtaining  materials  alleged  to 
have  been  caused  by  a  strike  is  not  allow- 
able in  the  absence  of  evidence  indicating 
the  extent  to  which  the  time  consumed  in 
obtaining  materials  exceeded  the  time 
which  would  have  been  so  consumed  if 
there  had  been  no  strike.  Under  a  con- 
tract which  provides  that  extensions  of 
time  on  account  of  difficulties  in  obtaining 
materials  "will  apply  only  to  the  particular 
item  and  such  work  directly  affected  by 
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such  delay,  and  not  to  the  entire  contract," 
an  extension  of  the  final  completion  date 
of  the  contract  on  account  of  an  excusable 
difficulty  in  obtaining  materials  is  not  al- 
lowable in  the  absence  of  evidence  that 
such  difficulty,  rather  than  a  lack  of  dili- 
gence by  the  contractor  in  prosecuting 
portions  of  the  job  not  dependent  upon 
receipt  of  the  materials,  was  the  real  cause 
of  the  failure  to  complete  the  contract 
work  on  time.  An  extension  of  time  on 
account  of  a  delay  in  obtaining  materials 
caused  by  a  strike  that  had  been  long  in 
existence  when  the  contract  was  made  is 
not  allowable  in  the  absence  of  evidence 
that  the  delay  was  caused  by  circum- 
stances, relating  to  the  period  after  the 
contract  was  made,  which  the  contractor 
could  not  reasonably  have  anticipated 
when  the  contract  was  made,  and  which 
were  beyond  his  control. 
Appeal  of  Elmer  A.  Roman,  IBCA-57 
(June  28,  1957) 

Under  a  contract  for  the  alteration  of  a 
diversion  dam  and  the  enlargement  of  a 
canal,  the  claim  of  a  contractor  for  com- 
pensation to  cover  the  cost  of  providing 
added  protection  for  the  dam  as  a  result 
of  the  closing  by  the  Government  of  the 
headworks  of  the  canal  in  order  to  control 
an  earth  slide  which  occurred  at  a  time 
when  the  contractor,  with  the  permission 
of  the  Government,  was  using  the  canal 
for  diversion  purposes,  cannot  be  allowed 
under  either  the  "changes"  or  "changed 
conditions"  clause  of  the  contract.  By  per- 
mitting the  contractor  to  proceed  with 
such  water  control  plan  the  Government 
did  not  warrant  that  the  canal  would  re- 
main open  even  if  repairs  were  required 
because  of  an  accidental  earth  slide  into 
the  canal.  A  provision  of  the  .specifications 
that  the  contractor  was  to  pass  800  cfs  of 
water  through  the  canal,  after  the  end  of 
the  time  allowed  for  its  enlargement,  did 
not  create  a  duty  on  the  part  of  the  Gov- 
ernment to  allow  the  contractor,  under  all 
circumstances,  to  pass  that  amount  of 
water  through  the  canal. 
Appeal  of  Paul  Jarvis,  Inc.,  IBCA-115 
(July  19,  1957)  64  I.D.  285 

A  contractor  who  was  performing  a  con- 
tract to  rehabilitate  an  existing  irrigation 
system  was  obligated  under  the  terms  of 


the  contract,  which  indicated  that  the 
work  was  to  be  delivered  complete  and  un- 
damaged, to  repair  the  damage  to  such 
work  caused  by  flood  waters  resulting 
from  an  unusually  heavy  rainstorm,  even 
though  it  may  not  have  been  at  fault  in 
constructing  the  protective  works  required 
by  the  specifications.  The  costs  of  the 
repair  work  cannot  be  allowed  under 
the  "changed  conditions"  article  of  the 
contract. 

Appeal  of  Barnard-Curtiss  Company, 
IBCA-S2  (Aug.  9,  1957)  64  I.D.  312 

As  the  Comptroller  General  has  held 
that  the  term  "accompanying  papers"  in 
paragraph  5(b)  of  U.S.  Standard  Form 
23A  is  not  broad  enough  to  include  an  In- 
vitation for  Bids,  and  the  provision  for 
liquidated  damages  in  the  present  case,  al- 
though mentioned  in  the  Invitation  for 
Bids,  was  not  included  in  the  contract  it- 
self, made  on  U.S.  Standard  Form  23,  the 
Government  may  not  assess  liquidated 
damages  against  the  contractor  for  failure 
to  perform  the  contract  within  the  stipu- 
lated time.  The  ruling  of  the  Comptroller 
General  is  no  less  applicable  because  the 
contracting  officer  in  transmitting  the  con- 
tract to  the  contractor  also  sent  him  a 
purchase  order  for  the  same  work.  Since 
the  contractor  had  agreed  only  to  execute 
the  standard  form  of  construction  contract, 
the  purchase  order  must  be  regarded  as 
an  extraneous  and  unilaterally  issued 
document. 

When  there  has  been  a  failure  to  make 
provision  in  a  contract  for  the  assessment 
of  liquidated  damages,  such  damages  may 
not  be  assessed  against  the  contractor  not- 
withstanding his  failure  to  urge  this  as  a 
ground  for  reversal.  Such  failure  is  not 
an  example  of  "practical  construction"  of 
the  contract  by  the  parties,  which  has  to 
do  with  interpretation  of  its  terms  during 
the  period  of  performance. 
Appeal  of  Fred  Saulsoerry,  IBCA-65 
(Sept.  13,  1957)  64  I.D.  357 

A  provision  of  the  specifications  under  a 
Government  construction  contract  for  the 
subjugation  of  farmland  for  irrigation 
purposes  that  permits  the  Government  to 
increase  or  decrease  the  quantities  of  work 
to  be  performed  within  a  certain  percent- 
age limit  cannot  be  construed  as  an  express 
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tithorization  for  the  termination  of  the 
dntract  before  all  the  work  has  been  com- 
pleted under  it.  Such  a  provision  con- 
emplates  rather  that  the  work  that  is  ex- 
landed  or  limited  in  accordance  with  its 
erms  shall  be  performed  by  the  contractor 
vho  is  already  engaged  in  the  work. 
Appeal  of  D.  R.  Haddox,  IBCA-84  (Supp.) 
;Oct.  18,  1957) 

Acceptance  by  a  contractor  of  a  change 
Jrder  which  stipulates  that  no  increase  in 
:he  contract  performance  time  will  be  al- 
lowed "on  account  of  the  performance" 
3f  the  work  described  in  the  order  does 
not  bar  the  allowance  of  an  extension  of 
time  on  account  of  delays  caused  by  the 
action  of  the  Government  in  holding  up 
the  job  while  the  advisability  of  ordering 
such  a  change  was  being  considered. 
Appeal  of  Chas.  I.  Cunningham  Co., 
IBCA-60  (Dec.  6,  1957)  64  I.D.  449 

When  a  supplier  maintains  that  by  ex- 
cluding potheads  from  its  bid  it  also  in- 
tended to  exclude  cable  and  conduit  but 
that  it  was  misled  in  conveying  its  inten- 
tion by  an  ambiguity  in  the  form  of  the 
invitation,  its  appeal  from  a  decision  of 
the  contracting  officer,  which  was  that  the 
supplier  was  obligated  to  furnish  the  cable 
and  conduit,  presents  an  issue  of  the  inter- 
pretation of  the  bid  rather  than  one  of 
mistake  in  bid.  The  circumstances  of  the 
bid  also  involve  perhaps  an  issue  whether 
a  valid  contract  at  all  was  made.  The 
interpretation  of  a  bid  is  a  question  of 
law  which  is  within  the  jurisdiction  of  the 
Board. 

Appeal  of  Wcstinghouse  Electric  Corpora- 
Hon,  IBCA-134  (Jan.  30,  1958)     65  I.D.  45 

A  contractor  engaged  in  the  construc- 
tion of  a  helium  plant,  who  was  expressly 
required  by  the  terms  of  the  specifications 
to  make  "every  reasonable  effort"  to  safe- 
guard the  plans  for  the  plant  and  to  assure 
that  its  employees  were  loyal  Americans, 
was  impliedly  required  to  bear  the  cost  of 
a  security  check  of  its  employees  to  be 
made  by  an  outside  investigative  agency. 
Appeal  of  Quaker  Valley  Constructors,  Inc., 
IBCA-89  (Jan.  31,  1958)  65  I.D.  53 

Where  a  contract  contains  separate  unit 
bid  prices  for  the  puddling  and  for  the 
compaction  of  backfill,  and  contains  specifi- 
cations  which   limit  puddling  to  backfill 


that  is  composed  of  silty  material  and  re- 
quire compaction  for  backfill  that  is  com- 
posed of  sand  or  gravel,  a  provision  in  the 
contract  which  authorizes  the  contracting 
officer  to  direct  that  unsuitable  founda- 
tion material  be  removed  and  replaced 
with  selected  material  and  which  states 
that  the  puddling  or  compaction  of  such 
refill  material  shall  be  paid  for  at  the  unit 
bid  price  for  the  puddling  or  compaction 
of  backfill,  as  the  case  may  be,  is  to  be 
interpreted  as  calling  for  the  compaction, 
rather  than  the  puddling,  of  refill  ma- 
terial that  is  composed  of  sand  and  gravel. 
Appeal  of  Duncan  Construction  Company, 
IBCA-91   (Apr.  2,  1958)  65  I.D.  135 

When  the  Government  ordered  a  supply 
of  copper  tubing  which  was  to  be  used  in 
the  fabrication  of  heat  exchangers,  and  the 
straightness  of  the  tubes  was  of  "para- 
mount" importance  but  the  specifications, 
although  they  included  straightness  among 
the  characteristics  of  workmanship,  failed 
to  specify  a  tolerance  for  straightness,  the 
supplier  was  entitled  to  additional  compen- 
sation for  straightening  the  tubing  after 
delivery  in  order  to  meet  the  Government's 
requirement  for  straightness,  which  al- 
lowed a  tolerance  of  only  one  hundredth 
of  an  inch  per  foot. 

Appeal  of  Atlantic  Aluminum  &  Metal  Dis- 
tributors, Inc.,  IBCA-129   (Apr.  22,  1958) 

65  I.D.  173 

WThen,  through  clerical  error,  the  con- 
tinuation sheet  make-up  of  an  invitation 
to  bid  for  the  supply  of  substation  equip- 
ment and  steel  framework  left  doubt  as 
to  whether  references  therein  to  potheads, 
cable  and  conduit  were  intended  to  con- 
stitute a  single  subitem  or  three  separate 
subitems,  and  the  bidder,  although  on  the 
continuation  sheets  it  expressly  excluded 
only  potheads,  nevertheless  incorporated 
in  the  specifications  that  accompanied  its 
bid  an  express  exclusion  of  potheads,  cable 
and  conduit,  the  contract  resulting  from 
acceptance  of  the  bid  must  be  interpreted 
as  not  embracing  any  of  these  three  cate- 
gories of  materials,  even  though  the  ac- 
ceptance of  the  bid  mentions  only  potheads 
as  being  excluded. 

Appeal  of  Westinghouse  Electric  Corpora- 
tion, IBCA-134  (Supp.)    (Apr.  30,  1958) 

65  I.D.  203 
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Under  the  terms  of  a  supply  contract  for 
the  improvement  of  the  public  land  records 
of  the  United  States  in  the  State  of  Utah 
for  a  lump-sum  price  which  involved  the 
processing  of  estimated  quantities  of 
aperture  and  cross-reference  cards  and 
irregular  township  plats,  but  provided  that 
the  estimated  quantities  wTere  subject  to  a 
25  percent  increase  or  decrease,  the  con- 
tractor is  entitled  to  additional  compensa- 
tion only  to  the  extent  that  the  estimated 
quantities,  plus  25  percent,  have  been 
exceeded.  Such  a  contract  is  not  ambig- 
uous, nor  lacking  in  mutuality,  nor  can  it 
be  said  to  have  been  prematurely  made  be- 
cause the  Government  may  not  have  been 
in  a  good  position  to  estimate  the  quanti- 
ties at  the  time  the  contract  was  made. 
Appeal  of  Petroleum  Ownership  Map  Com- 
pany, IBCA-110  (May  29,  1958) 

65  I.D.  261 

A  contract  for  the  delivery  of  pumping 
equipment  for  irrigation  purposes  which 
expressly  states  that  liquidated  damages 
will  be  assessed  for  each  day  of  delay  be- 
yond the  time  for  shipment  specified  in 
the  contract,  and  which  contains  other  ex- 
pressions indicative  of  an  intent  to  impose 
liquidated  damages  for  any  delay  beyond 
the  specified  shipment  date,  but  which 
describes  the  contemplated  possible  losses 
as  being  crop  and  other  losses  resulting 
from  "a  delay  in  the  installation  of  the 
equipment,"  is  to  be  interpreted  as  im- 
posing liquidated  damages  for  each  day 
by  which  shipment  is  later  than  the  speci- 
fied shipment  date,  even  though  the  equip- 
ment is  received  before  it  is  actually 
needed  for  installation. 
Appeal  of  Fairbanks,  Morse  &  Co., 
IBCA-146  (Aug.  11,  1958)  65  I.D.  821 

When  the  cancellation  procedure  pre- 
scribed by  a  lease  contract  provides  that 
the  lessee  may  request  a  hearing  within  a 
specified  period  after  a  day  named,  the 
designated  day  after  which  the  period  of 
time  begins  to  run  is  not  to  be  included 
in  the  computation.  The  last  day  of  the 
period  so  computed  is  to  be  included,  un- 
less it  is  a  Sunday  or  a  legal  holiday,  in 
which  event  the  period  runs  until  the  end  of 
the  next  day  which  is  neither  a  Sunday  nor 
a  holiday. 


Where  a  contract  requires  notice  within 
a  specified  period,  but  does  not  specify  the 
manner  in  which  notice  is  to  be  given,  the 
mere  mailing  of  notice  is  not  sufficient  un- 
less it  is  received  within  the  time  specified. 
Uranium  Exploration  Company  of  Cali- 
fornia, IA-913  (Aug.  26,  1958)     65  I.D.  365 

A  contractor  who  is  aware  of  an  ambi- 
guity in  a  Government  construction  con- 
tract wTith  respect  to  the  assembly  of  indi- 
vidual capacitor  units  and  associated 
equipment  into  Var-Blocks  is  not  entitled  to 
the  benefit  of  the  rule  of  interpretation 
contra  proferentem,  which  would  require 
that  the  provision  be  construed  against  the 
Government  which  had  drafted  it.  Having 
discovered  the  ambiguity,  the  contractor  is 
bound  to  make  due  and  proper  inquiry  in 
the  effort  to  secure  its  clarification.  The 
contractor  cannot  confine  the  inquiry  to  the 
supplier  of  the  capacitor  equipment,  espe- 
cially when  it  has  been  put  on  notice  that 
an  authoritative  interpretation  can  be 
obtained  only  from  the  main  office  of  the 
contracting  bureau. 

Appeal  of  Wismer  &  Becker  Electric,  Inc., 
IBCA-136  (Sept.  22,  1958)         65  I.D.  3S8 

A  specification  provision  that  payment 
for  material  excavated  from  a  borrow  pit 
shall  be  exclusive  of  overburden  stripped 
from  the  pit  and  that  the  usable  material 
to  be  paid  for  shall  be  "measured  in  orig- 
inal position"  necessitates  a  determination 
of  the  elevation  of  the  underside  of  the 
overburden  in  its  original  position  before 
stripping,  and  is  not  complied  with  by  a 
measurement  which  reflects  the  size  of  the 
whole  pit  upon  completion  of  all  excava- 
tion less  the  volume  of  the  overburden  in 
its  position  at  that  time,  irrespective  of 
whether  or  not  in  such  measurement  an 
allowance  is  made  for  swelling  of  the 
stripped  overburden. 

Appeal  of  Larsen-Meyer  Construction  Co., 
IBCA-85  (Nov.  24, 1958)  65  I.D.  463 

Under  specifications  which  provided  that 
the  contractor  furnish  and  install  in  a  com- 
pacted state  gravel  bedding  for  a  con- 
crete lining  in  an  irrigation  lateral  and 
that  the  gravel  bedding  so  installed  should 
be  measured  for  payment  in  the  most  prac- 
ticable manner,  either  to  the  outlines  of 
the  areas  covered  with  gravel  bedding  and 
to  an  average  thickness,  or  in  approved 
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vehicles  at  the  point  of  delivery,  the  con- 
tracting officer  had  a  choice  between  these 
two  alternative  methods  of  measuring  the 
gravel  bedding  for  payment.  Whichever 
method  was  chosen,  however,  payment 
would  have  to  be  made  for  the  gravel  in  a 
compacted  state,  and,  if  payment  were 
based  on  loose  truck  measurements  of  the 
gravel,  a  compaction  factor  would  have  to 
be  applied  to  the  gravel  so  measured.  It  is 
apparent  that  if  either  method  of  measur- 
ing the  gravel  for  payment  presupposed  its 
measurement  in  a  compacted  state,  the 
other  method  must  also  presuppose  this, 
since  both  methods,  to  be  equitable  must 
produce  equivalent  results.  The  fact  that 
bidders  were  unable  to  determine  the  fac- 
tor of  compaction  in  advance,  since  the 
source  of  the  gravel  was  subject  to  the 
approval  of  the  contracting  officer,  proves 
no  more  than  that  the  contract  involved 
elements  of  uncertainty  or  risk  for  the 
contractor.  Differences  of  nomenclature  to 
be  found  in  various  items  of  the  schedule 
and  specifications  with  respect  to  payment 
do  not  demonstrate  an  ambiguity  in  the 
provisions  for  payment  of  the  gravel  bed- 
ding, since  the  language  was  not  exactly 
parallel  and  the  provisions  for  the  per- 
formance of  the  various  items  differed  sub- 
stantially. The  fact  that  Government  in- 
spectors kept  a  truck  count  tally  of  the 
gravel  bedding  is  not  a  practical  construc- 
tion requiring  payment  for  the  gravel  by 
loose  truck  measurement,  since  they  re- 
ported generally  all  operations  under  the 
contract ;  the  information  was  useful  for 
other  purposes,  such  as  the  making  of 
progress  payments;  and  the  contracting 
officer  was  not  bound  to  determine  how 
the  gravel  should  be  paid  for  until  after  it 
had  been  placed.  The  contracting  officer 
did  not  abuse  his  discretion  in  paying  for 
the  gravel  bedding  on  the  basis  of  gross 
sections  taken  prior  to  the  placing  thereof, 
since  the  record  shows  that  the  practice 
of  using  cross  sections  in  measuring  earth- 
work for  payment  is  common,  and  the  con- 
tractor has  failed  to  bear  the  burden  of 
proving  that  there  were  circumstances  that 
made  the  use  of  the  cross  sections  unfair. 
Appeal  of  Glenn  Dusky,  IBCA-130 
(Dec.  11,  1958)  65  I.D.  489 

Acceptance  by  a  contractor  of  a  change 
order    which    stipulated    that    "the    time 


necessary  for  the  completion  of  the  work" 
described  in  the  order  is  a  certain  number 
of  days  and  that  "the  contract  time  is  ex- 
tended accordingly"  does  not  bar  the  al- 
lowance of  a  further  extension  on  account 
of  time  lost  because  of  the  inability  of  the 
contractor  to  perform  portions  of  the  orig- 
inal contract  work  until  the  Government 
had  removed,  through  the  issuance  of  the 
order,  an  excusable  cause  of  delay. 

The  provision  in  the  standard-form  con- 
struction contract  that  the  contractor  shall 
at  his  own  expense  "obtain  all  licenses  and 
permits  required  for  the  prosecution  of  the 
work"  does  not  impose  upon  a  contractor, 
whose  undertaking  include  installing  sani- 
tary plumbing  on  Government  property 
and  connecting  such  plumbing  with  a  coun- 
ty sewer,  the  responsibility  for  paying  a 
charge  assessed  by  the  county  for  the  use 
to  be  made  of  the  sewer  by  the  Govern- 
ment, nor  for  solving  the  impasse  created 
by  a  conflict  between  the  plumbing  speci- 
fications of  the  contract  and  the  county 
plumbing  code.  Refusal  by  the  county  to 
issue  a  permit  for  the  connection  save  upon 
condition  that  such  charge  be  paid  and  that 
the  specifications  be  altered  to  conform  to 
such  code  constitutes  an  excusable  cause  of 
delay  under  the  standard-form  "delays- 
damages"  clause. 

Appeal  of  James  C.  Christopher,  d/b/a 
Christopher  Construction  Company, 
IBCA-109  (Mar.  31,  1959)  66  I.D.  117 

When  the  provisions  of  the  specifications 
of  a  contract  require  the  contractor  to  store 
inflow  into  a  reservoir  to  a  certain  eleva- 
tion and  to  provide  temporary  control 
works  which  should  be  capable  of  releas- 
ing water  up  to  250  cubic  feet  per  second 
in  the  event  permanent  outlet  works  are 
not  completed  by  a  certain  date,  such  works- 
must  be  capable  of  passing  250  cubic  feet 
per  second  during  the  whole  irrigation 
season  and  not  merely  when  the  works 
were  first  constructed  and  water  was  re- 
leased through  them,  since  the  need  for 
water  during  the  irrigation  season  is  a  con- 
tinuing one.  However,  the  contractor  is 
entitled  to  an  equitable  adjustment  if  its 
costs  were  increased  by  failure  of  the  Gov- 
ernment to  require  a  larger  opening  in  the 
intake  structure  at  the  time  when  it  was 
being  built. 
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When  the  Government  in  order  to  pro- 
vide a  maximum  amount  of  water  for  irri- 
gation purposes  required  the  contractor  to 
provide  for  storage  of  water  in  a  reservoir 
above  the  maximum  height  designated  in 
the  contract,  either  by  increasing  the  height 
of  a  temporary  cofferdam  previously  con- 
structed by  the  contractor  or  by  increasing 
the  height  of  the  upstream  edge  of  the 
partially  completed  embankment  of  the  per- 
manent dam,  such  requirement  went 
beyond  the  provision  of  the  specifications 
imposing  on  the  contractor  the  obligation 
to  take  certain  protective  and  control  meas- 
ures to  divert  and  care  for  the  stream  dur- 
ing construction  and  therefore  constituted 
a  change,  entitling  the  contractor  to  an 
equitable  adjustment.  However,  Govern- 
ment instructions  to  avert  the  threat  of 
flood  damage  or  to  discharge  other  con- 
tractual obligations,  apart  from  the  change 
in  storage  requirements,  did  not  constitute 
a  change,  entitling  the  contractor  to  an 
equitable  adjustment. 

Appeal  of  Inter-City  Sand  and  Gravel  Co. 
and  John  Kovtynovich,  IBCA-128  (May  29, 
1959)  66  I.D.  179 

A  railroad  construction  contractor  who 
was  to  rehabilitate  mileage  of  The  Alaska 
Railroad  and,  in  so  doing,  was  required  by 
the  terms  of  the  specifications  to  effect  two 
separate  track  lifts  totaling  six  inches  with 
new  crushed  ballast  from  a  pit  located 
at  Spencer,  Alaska,  did  not  satisfy  the 
requirement  for  one  of  these  lifts  when  in 
the  course  of  replacing  and  respacing  the 
ties  it  gave  the  track  an  initial  or  out-of- 
face  lift,  and  tamped  the  old  ballast  to 
achieve  a  sound  road  bed  for  the  replaced 
and  respaced  ties,  even  though  when  the 
track  was  lowered  back  to  the  road  bed 
it  may  have  been  higher  than  before  the 
commencement  of  the  operations.  As  the 
out-of-face  lift  was  either  work  that  neces- 
sarily had  to  be  performed  to  carry  out 
the  purposes  of  the  contract,  or  was  per- 
formed for  the  convenience  of  the  con- 
tractor, it  cannot  qualify  as  extra  work 
entitling  the  contractor  to  additional  com- 
pensation. There  was  also  nothing  in  the 
correspondence  and  negotiations  relating 
to  the  approval  by  the  contracting  officer 
of  the  contractor's  progress  schedule  which 
could  be  said  to  have  effected  a  practical 
interpretation  of  the  requirements  of  the 


specifications  with  respect  to  the  track  lift- 
ing operations  inconsistent  with  their 
literal  terms. 

Appeal  of  William  A.  Smith  Contracting 
Company,  Inc.,  IBCA-83    (June  16,  1959) 

66  I.D.  233 

Under  a  contract  which  provided  for  the 
sale  of  scrap  iron  and  steel  by  The  Alaska 
Railroad  to  a  purchaser  contemplating  its 
export  from  Alaska,  and  which  also  pro- 
vided that  the  scrap  was  to  be  sold  "F.O.B. 
Cars,  The  Alaska  Railroad,  Anchorage  or 
►Seward,  Alaska,"  and  that  the  purchaser 
was  to  arrange  for  berthing  of  ship,  wharf- 
age and  handling  at  dockside,  the  railroad, 
when  the  purchaser  elected  to  take  delivery 
at  Seward,  Alaska,  where  the  railroad 
owned  the  dock,  was  obligated  only  to 
effect  delivery  of  the  scrap  in  the  general 
receiving  yards  of  the  railroad  at  Seward, 
and  the  purchaser,  was  obligated  to  pay 
wharfage,  unloading,  switching,  and  other 
terminal  charges  under  the  applicable 
tariffs  of  the  railroad. 

Appeal  of  Commercial  Metals  Company, 
IBCA-99  (Aug.  27,  1959)  66  I.D.  298 

An  ambiguity  in  specifications  and  draw- 
ings prepared  by  the  Government  will  be 
resolved  in  favor  of  the  construction  con- 
tended for  by  it  where  there  is  no  showing 
that  the  contractor  actually  and  reason- 
ably relied  upon  a  different  construction  or 
that  the  Government  had  a  conscious  de- 
sign to  write  a  different  construction  into 
the  contract,  and  where  the  specifications 
and  drawings  lend  more  support  to  the 
Government's  construction  than  to  the  one 
contended  for  by  the  contractor. 
Appeal  of  Flora  Construction  Company, 
IBCA-101  (Sept.  4,  1959)  66  I.D.  315 

Under  a  contract  providing  for  the  in- 
stallation and  leasing  by  the  contractor 
of  an  FM  radio  communications  system  in 
the  Great  Smoky  Mountains  National  Park, 
the  contractor  is  entitled  to  rental  pay- 
ments on  a  12-month  basis  for  the  opera- 
tion of  three  repeater  stations  incorporated 
by  it  in  the  bid  schedule,  notwithstanding 
the  fact  that  the  repeater  stations  were 
subsumed  under  a  general  provision  of  the 
schedule  calling  for  operation  of  the  rele- 
vant control  points  on  a  5-month  basis, 
when  it  appears  that  (1)  the  specifications 
contemplated    that   bidders   could   modify 
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the  bid  schedule  (2)  the  communication 
system  would  not  function  without  the 
operation  of  the  repeater  stations  all  12 
months  of  the  year;  and  (3)  this  was 
made  clear  by  a  technical  proposal  accom- 
panying the  hid,  together  with  an  explana- 
tory covering  letter,  which  was  accepted 
by  the  contracting  officer  as  part  of  the 
contract. 

Appeal  of  Land- Air,  Inc.,  IBCA-192 
(Nov.  30,  1059)  66  I.D.  402 

A  Government  construction  contractor 
which  had  erected  a  transmission  line 
tower  that  was  damaged  as  a  result  of  an 
earthslide  precipitated  by  the  acts  of  a 
third  person  was  entitled  to  payment  for 
the  erection  of  the  tower  but  was  charge- 
able with  what  would  have  been  the  costs 
of  reconstructing  the  tower,  even  though 
the  contracting  officer  had  decided  to  re- 
place the  tower  with  another  one  of  a  dif- 
ferent type  at  another  location. 
Appeal  of  Parker-Schram  Company, 
IBCA-118  (Jan.  11,  1960) 

Under  a  standard-form  construction  con- 
tract each  part  of  the  work  done  must  con- 
form to  the  requirements  of  the  specifica- 
tions as  of  the  time  when  the  job  as  a 
whole  is  completed,  and  not  merely  as  of 
the  time  when  that  particular  part  of  the 
work  is  completed,  unless  there  is  an  ar- 
rangement for  final  acceptance  of  such 
part  separately  from  the  remainder  of  the 
work. 

Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15,  1960) 

Under  a  grading  contract  which  provides 
that  the  unit  price  for  "excavation  and 
borrow"  is  to  cover  the  "furnishing"  of 
subsoil,  a  contractor  who  is  on  notice  that 
off-site  material  will  be  needed  is  not  en- 
titled to  additional  compensation  for  haul- 
ing in  such  material. 

Where  the  schedule  of  a  unit-price  con- 
tract fails  to  include  a  bidding  item  for 
work  which  the  specifications  indicate  is 
to  be  paid  for  as  a  separate  item,  the  con- 
tractor is  entitled  to  a  fair  and  reasonable 
unit  price  for  such  work. 
Appeal  of  Skaygs  Landscape  Gardens,  Inc., 
IBCA-166  (Apr.  25,  1960)  67  I.D.  174 

Where  a  contract  contains  an  ambiguity 
in  the  form  of  a  discrepancy  between  two 


drawings,  which  the  contractor  before  sub- 
mitting his  bid  orally  called  to  the  atten- 
tion of  the  contracting  officer,  the  contrac- 
tor is  bound  by  an  interpretation  of  the 
drawings  that  was  orally  communicated  to 
him  by  the  contracting  officer  before  the 
bid  was  submitted. 

Appeal  of  Pioneer  Electric  Company,  Inc., 
IBCA-222  (June  23,  1960)  67  I.D.  267 

Under  a  contract  wrhich  provides  that 
the  Government  will  make  "every  reason- 
able effort"  to  deliver  material  in  time  to 
avoid  delay  in  the  progress  of  the  contrac- 
tor's work  "as  outlined  in  his  construction 
program,"  and  which  also  provides  that  no 
additional  compensation  will  be  paid 
should  the  Government  fail  to  make  timely 
deliveries,  the  contractor  is  not  entitled  to 
additional  compensation  on  account  of  de- 
lay in  the  delivery  of  material  unless  the 
Government  has  failed  to  make  every  rea- 
sonable effort  to  furnish  such  material  in 
time  to  be  installed  in  the  ordinary  and 
economical  course  of  the  performance  of 
the  contract. 

Appeal  of  Witziff  Construction  Company, 
IBCA-92  (July  11,  1960)  67  I.D.  273 

Where  an  ambiguity  in  a  change  order 
results  in  a  misunderstanding  as  to  the 
applicability  of  a  unit  price  stated  therein 
for  extra  work  and  a  portion  of  such  extra 
work  is  for  performance  at  the  original  bid 
price  incorporated  in  the  contract,  the  con- 
tract will  be  construed  so  as  not  to  elimi- 
nate the  requirement  of  the  change  order 
for  such  extra  work  as  is  governed  by  the 
bid  price. 

Appeal  of  Aolett  Electric  Company, 
IBCA-170  (Aug.  12,  1960) 

If  the  contractor  was  misled  by  one  of 
the  drawings  containing  a  note  that  work 
was  to  be  done  by  another,  the  Board  must 
look  to  the  entire  contract,  specifically  the 
"site  plan"  drawing  describing  work  re- 
quired for  the  entire  project  and  the 
specifications  which  unequivocally  required 
performance  of  the  disputed  work. 
Appeal  of  White  Construction  Company, 
IBCA-204  (Oct.  3,  1960) 

Under  a  contract  for  maintenance  and 
repair  of  a  radio  communication  system  in 
Great  Smoky  Mountains  National  Park, 
the    contractor    was    allowed   four    hours 
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after  notification  of  an  interruption  of 
service  to  be  within  the  Park  and  on  his 
way  to  the  site  of  trouble,  during  normal 
working  hours.  In  cases  of  dire  emer- 
gency, the  contracting  officer  could  require 
immediate  repairs  and  the  contractor 
would  be  allowed  its  "abnormal  charges" 
such  as  overtime,  extra  travel,  etc.,  pur- 
suant to  the  Changes  clause.  Under  a 
modifying  letter  agreement  establishing 
reasonable  periods  of  time  for  repairs  to 
the  several  types  of  equipment  in  the  ab- 
sence of  dire  emergency,  such  periods  com- 
menced the  several  types  of  equipment  in 
the  absence  of  dire  emergency,  such  periods 
commenced  immediately  upon  notification 
to  the  contractor  of  an  interruption  of 
service,  and  liquidated  damages  became 
assessable  if  service  had  not  been  restored 
on  expiration  of  such  reasonable  periods, 
without  regard  for  the  contractor's  normal 
working  hours.  Although  the  modifying 
letter  agreement  was  silent  as  to  compensa- 
tion, the  contractor  is  entitled  to  additional 
compensation  for  abnormal  charges  such 
as  overtime,  extra  travel,  etc.,  arising  out 
of  the  added  requirement  for  immediate 
repairs. 

Appeal  of  Land-Air,  Inc.,  IBCA-211 
(Jan.  13,  1961) 

Where  a  contract  provides  for  a  maxi- 
mum time  for  performance  of  a  part  of 
the  work,  and  a  Government  administra- 
tive form,  used  for  making  progress  pay- 
ments, refers  to  a  longer  time,  applicable 
to  performing  a  different  portion  of  the 
work,  such  form  will  not  be  considered 
as  a  modification  of  the  contract  require- 
ments. 

Appeal  of  Duncan  Construction  Company, 
IBCA-197  (Feb.  1, 1961) 

Under  a  contract  clause  providing  for 
adjustment  of  the  contract  price  in  the 
event  rock  is  encountered  in  excavating 
work,  the  allowance  of  additional  com- 
pensation is  not  limited  to  rock  excavated 
within  the  immediate  building  site  area, 
by  another  clause  defining  the  scope  of 
that  section  of  the  contract  as  including 
"excavating  *  *  *  within  and  around  the 
immediate  building  site  area."  Additional 
clauses  containing  detailed  specifications 
and  requirements  for  excavation  work  un- 
der diverse  items  of  the  contract,  but  con- 


taining no  specific  provision  negating  or 
allowing  additional  compensation  for  rock 
excavation,  are  consistent  with  the  con- 
tract clause  for  adjustment  of  the  price. 
Appeal  of  Robert  J.  Gordon  Construction 
Co.,  IBCA-216  (Mar.  8, 1961) 

Under  a  contract  for  the  placement  of  a 
gravel  blanket  overlain  by  riprap,  the  con- 
tractor is  not  entitled  to  additional  com- 
pensation for  (a)  removing  spalls,  gravel, 
dirt  and  vegetative  matter  from  riprap  that 
in  its  natural  state,  as  ascertainable  by  a 
reasonable  site  investigation,  contains 
more  of  such  extraneous  material  than  is 
permissible  under  a  proper  interpretation 
of  the  specifications,  even  though  the  rip- 
rap is  taken  from  sources  that  are  de- 
scribed in  the  specifications  as  containing 
rock  "suitable  for  riprap,"  or  (b)  comply- 
ing with  instructions  as  to  the  procedures 
to  be  used  in  placing  and  smoothing  riprap, 
given  by  an  authorized  representative  of 
the  contracting  officer,  in  the  absence  of 
satisfactory  proof  that  the  results  called 
for  by  the  specifications  could  have  been 
achieved  at  less  expense  through  the  use 
of  other  procedures. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Mould- 
ing Construction  Co.,  IBCA-153  (Mar.  13, 
1961)  68  I.D.  57 

The  rule  contra  proferentem  may  not  be 
applied   when  the  party  invoking  it  was 
aware  of  the  ambiguity. 
Appeal   of  Jensen  Ready  Mix   Company, 
Inc.,  IBCA-157  (June  5, 1961) 

Where  the  contract  does  not  contemplate 
any  requirement  for  certain  work  directed 
by  the  contracting  officer  and  the  evidence 
tends  to  show  that  such  work  is  not 
generally  included  as  part  of  other  re- 
quired work,  the  direction  of  such  addi- 
tional work  constitutes  a  constructive 
change  order  entitling  the  contractor  to  an 
equitable  adjustment. 

Where  a  contract  provides  that  certain 
work  will  be  performed  where  specifically 
designated  by  the  contracting  officer  who 
prior  to  contract  completion  directs  that  no 
further  work  of  that  nature  shall  be  per- 
formed and  the  contractor  nevertheless 
performs  further,  records  of  a  preliminary 
inspection  estimating  the  total  quantities 
of  such  work  which  may  be  required  do  not 
constitute    work    orders    authorizing    the 


CONTRACTS,    XIX 


213 


2ontractor  to  perform  such  further  work 
and  the  contractor  may  not  recover  for 
such  voluntary  work. 

A  claim  for  additional  compensation  be- 
cause of  an  alleged  requirement  for  use  of 
two  sizes  of  strain  bands  to  fit  various  pole 
[liameters  under  conflicting  interpretation 
of  a  drawing  will  be  denied,  where  the 
evidence  shows  that  the  contractor  did  not 
rely  on  his  interpretation  of  the  drawing 
as  permitting  him  to  use  one  universal 
type  of  band  claimed  to  be  adjustable  to 
all  pole  diameters,  but  had  admittedly  used 
both  sizes  of  bands  until  his  stock  of  the 
smaller  size  bands  was  exhausted. 
Appeal  of  Flora  Construction  Company, 
IBCA-180  (June  30,  1961) 

The  word  "approximate"  in  a  contract 
drawing  can  comprehend  substantial  varia- 
tions from  the  figure  to  which  it  is  annexed 
if  such  variations  are  commensurate  with 
the  other  provisions  of  the  contract  and 
with  the  exercise  in  good  faith  of  the  dis- 
cretion reposed  in  the  contracting  officer 
by  them. 

Where  a  contract  contains  a  direction  to 
achieve  a  result  that  is  related  in  part  to 
a  facility  expressly  excluded  from  the  con- 
tract, the  physical,  functional  and  mone- 
tary relationship  between  such  result  and 
such  facility,  as  well  as  the  specific  terms, 
history  and  general  scheme  of  the  contract 
provisions  are  to  be  taken  into  account 
in  determining  the  extent  to  which  such 
direction  constitutes  a  part  of  the  require- 
ments of  the  contract. 

Appeals  of  Erhardt  Dahl  Andersen, 
IBCA-223,  and  IBCA-229  (July  17,  1961) 

68  I.D.  201 

"When  contract  itself  is  both  confused 
and  confusing,  Board  will  apply  the  rule  of 
contra  proferentem. 

Appeal  of  Framlau  Corporation,  IBCA-228 
(Aug.  18, 1961) 

Under  a  contract  clause  providing  for 
equitable  adjustment  for  extra  work,  al- 
lowing actual  necessary  costs  including  use 
of  equipment  plus  allowance  of  15  percent 
for  superintendence,  general  expense  and 
profit,  but  excluding  from  actual  necessary 
costs  any  allowance  for  office  expenses, 
general  superintendence,  or  other  general 
expenses,  the  hourly  wages  and  automobile 
rental  for  a  general  foreman,  who  was  not 


in  charge  of  all  work  under  the  contract, 
are  allowable  as  direct  costs  of  performing 
the  extra  work  and  are  not  costs  of  super- 
intendence or  other  general  expenses. 
Moreover,  the  doctrine  of  contra  proferen- 
tem requires  that  any  ambiguity  in  the 
language  of  such  clause  be  construed 
against  the  Government  as  its  author. 
Appeal  of  Midland  Constructors,  Inc., 
IBCA-272  (Oct.  2,  1961)  68  I.D.  277 

Where  a  contract  for  the  sale  of  timber 
under  the  act  of  July  31,  1947,  as  amended, 
provides  that  the  purchaser  shall  be  liable 
for  the  full  purchase  price  named  in  the 
contract,  even  though  the  quantity  of  ma- 
terials actually  severed,  extracted,  or  re- 
moved, or  designated  for  taking  is  less  than 
the  estimated  quantity  set  forth  in  the 
contract,  the  purchaser  is  not  entitled  to  a 
refund  of  any  portion  of  the  purchase 
price. 

Landreth  Timber  Company,  Inc.,  A-28861 
(Oct.  19, 1961) 

The  phrase  "or  required  the  continuous 
use  of  explosives,"  as  used  in  a  construc- 
tion contract  providing  for  payment  of 
additional  compensation  for  excavation  of 
boulders  of  a  certain  size,  is  merely  de- 
scriptive of  the  rock  or  boulders  to  be 
removed  and  does  not  require  that  such 
boulders  be  removed  by  blasting. 
Appeal  of  Fred  E.  Hicks  Construction  Com- 
pany, IBCA-271  (Oct.  20,  1961) 

Understandings  or  thoughts  of  one  party 
to  a  contract,  of  which  the  other  party  was 
reasonably  unaware,  cannot  serve  as  a 
foundation  for  binding  the  latter  to  the 
meaning  which  the  former  placed  on  the 
words  of  the  contract. 
Appeal  of  Erhardt  Dahl  Andersen, 
IBCA-223   (Dec.  1,  1961)  68  I.D.  342 

When  contract  is  ambiguous,  it  will  be 
construed  most  strongly  against  the  party 
drafting  it,  and  the  Board  will  apply  the 
rule  of  contra  proferentem. 
Appeal  of  Northern  Electric  Corporation, 
IBCA-194  (Aug.  29,  1962) 

Drawings  that  do  not  expressly  purport 
to  allocate  the  work  shown  on  them  as 
between  separate  bid  proposals,  defined  in 
the  specifications  and  awarded  to  different 
contractors,  will  not  be  construed  as  at- 
tempting to  so  allocate  the  work,  where 
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such  a  construction  would  tend  to  confuse 
rather  than  clarify  the  line  of  demarcation 
expressed  in  the  specifications. 

The  phrase  "existing  water  system''  in 
specifications  that  do  not  elsewhere  clarify 
this  phrase,  which  is  also  left  unclarified 
by  other  aids  to  interpretation,  does  not 
comprehend  a  water  line  whose  addition  to 
the  system  is  provided  for  in  the  same 
specifications,  since  the  ordinary  meaning 
of  language  throughout  the  country  is  given 
to  words  unless  circumstances  show  that  a 
different  meaning  is  applicable. 
Appeal  of  D.  L.  Hoffitt  Company,  IBCA-285 
(Oct.  3,  1962)  69  I.D.  161 

The  rule  of  contra  proferentem  is  applied 
where  the  contract  specifications  are  con- 
tradictory and  the  contractor's  interpreta- 
tion thereof  is  reasonable. 
Appeal  of  Contractors,  Incorporated, 
IBCA-304  (Oct.  11,  1962) 

Where  examination  of  the  site  and  of 
the  contract  limitations  concerning  materi- 
als to  be  retained  by  the  contractor  should 
have  created  a  doubt  as  to  his  right  of 
retention,  the  contractor  should  have 
sought  clarification  from  the  contracting 
officer  prior  to  bidding.  . 
Appeal  of  Richard  F.  Greenlialgh, 
IBCA-283  (Oct.  31,  1962) 

A  contractor  is  not  entitled  to  additional 
compensation  for  sewer  pipe  within  man- 
holes where  the  specifications  concerning 
measurement  for  payment  clearly  exclude 
payment  for  sewer  pipe  within  manholes. 
Where  no  ambiguity  exists  there  is  no  need 
to  construe  the  contract. 
Appeal  of  Barkley  Pipeline  Construction, 
Inc.,  IBCA-291  (Feb.  25, 1963) 

A  site  examination  provision  in  a  con- 
struction contract  may  have  the  effect  of 
incorporating  by  reference  into  that  con- 
tract those  portions  of  the  specifications  of 
a  contract  with  another  contractor  that 
have  to  do  with  work  the  performance  of 
which  is  a  necessary  antecedent  for  per- 
formance of  work  required  by  the  construc- 
tion contract,  if  the  condiiton  to  be  created 
or  removed  by  the  antecedent  work  is  a 
condition  that  falls  within  the  scope  of  the 
site  examination  provisions,  and  if  the 
stage  of  completion  of  the  antecedent  work 
during  the  bidding  period  is  not  such  as 


admits  of  its  qualities  upon  completion 
being  forecast  through  visual  inspection 
alone  (Claim  A-l). 

Under  a  contract  for  the  clearing  of  the 
right-of-way  for  a  transmission  line  which 
( 1 )  prescribes  specific  standards  to  govern 
the  clearing  (2)  authorizes  the  contracting 
officer  to  issue  special  instructions  for 
areas  presenting  special  problems,  and  (3) 
states  general  objectives  to  be  achieved  or 
safeguarded  through  the  clearing,  the  con- 
tracting officer  may  permit  deviations  from 
the  specific  standards  by  virtue  of  his  au- 
thority to  issue  special  instructions,  pro- 
vided such  deviations  are  in  keeping  with 
the  general  objectives  stated  in  the  con- 
tract (Claims  A-l  and  A-2). 

A  provision  in  a  contract  for  the  string- 
ing of  aluminum  conductor  on  a  transmis- 
sion line  to  be  energized  at  a  very  high 
voltage  which  states  that  the  contractor,  if 
he  elects  against  stringing  the  line  under 
tension,  may  use  lagging  "to  prevent  the 
conductor  from  being  dragged  over  the 
ground  or  other  obstructions  where  there  is 
possibility  of  damage  to  the  conductor" 
means  that  enough  lagging  must  be  used  to 
forestall  any  reasonable  possibility  of  dam- 
age to  the  conductor  through  contact  with 
the  ground,  and  requires  the  use  of  suffi- 
cient lagging  to  keep  the  conductor  entirely 
clear  of  the  ground  where,  but  only  where, 
the  terrain  is  so  fraught  with  hazards  that 
avoidance  of  all  contact  between  it  and 
the  conductor  is  needed,  as  a  practical 
matter,  to  forestall  any  reasonable  possi- 
bility of  damage  to  the  latter  (Claim  B-l). 

A  Government-furnished  property  clause 
which  states  that  the  Government  will 
make  "every  reasonable  effort"  to  deliver 
materials  "so  as  to  avoid  any  delay  in  the 
progress  of  the  contractor's  work  as  out- 
lined in  his  construction  program,"  but 
that  if  the  contractor  is  delayed  "because 
of  failure  of  the  Government  to  make  such 
deliveries"  the  only  form  of  adjustment 
allowable  will  be  a  time  extension,  is  to  be 
construed  as  making  the  contractor's  right 
to  monetary  compensation  for  a  delay  in 
delivery  turn  upon  whether  the  Govern- 
ment made  every  reasonable  effort  to  de- 
liver materials  by  the  time  when  they 
would  be  needed,  and  is  also  to  be  con- 
strued as  making  the  construction  program 
submitted  by  the  contractor  the  criterion, 
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ill  general,  for  determining  the  time  when 
materials  would  be  needed.  If  a  failure  to 
make  timely  delivery  is  proved,  the  burden 
of  offering  some  reasonable  explanation 
for  the  delay  rests  on  the  Government, 
and,  if  it  offers  no  sueh  explanation,  the 
contractor  is  entitled  to  a  finding  that 
every  reasonable  effort  was  not  made 
(Claims  C-5  and  E-2). 
Appeals  of  Montgomery-Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

The  parol  evidence  rule  does  not  pre- 
clude the  introduction  of  parol  evidence 
for  the  purpose  of  showing  whether  a 
particular  document  was  or  was  not 
adopted  as  an  integration  of  the  contract 
between  the  parties.  Nor  does  it  preclude 
the  introduction  of  parol  evidence  for  the 
purpose  of  showing  that  prior  to  the  date 
borne  by  the  integration  a  contract  had 
actually  been  made,  which  was  subse- 
quently merged  into  or  discharged  by  the 
integration. 

Appeal    of    Baldwin-Lima-Hamilton    Cor- 
poration, IBCA-329  (Sept.  20,  1963) 

70  I.D.  426 

Where  the  contractor's  interpretation  of 
contract  specification  does  not  have  a  rea- 
sonable basis,  the  rule  of  contra  pro- 
ferentem will  not  be  applied. 

A  contractor  who  is  aware  of  an  ap- 
parent inconsistency  or  ambiguity  in  a 
contract  is  under  a  duty  to  seek  clarifica- 
tion prior  to  award  of  contract. 
Appeal  of  E-W  Construction  Company, 
IBCA-297    (Oct.  23,  1963) 

Under  a  contract  for  the  construction  of 
a  transmission  line  containing  the  "Per- 
mits and  Responsibility  for  Work,  etc.," 
Clause  of  Standard  Form  23A  (March 
1953),  as  implemented  by  a  provision  that 
"final  acceptance  is  to  be  in  writing  at 
the  time  all  work  is  completed  to  the  sat- 
isfaction of  the  contracting  officer,"  the 
contractor  is  responsible  for  repairing  at 
his  own  expense  a  tower  erected  under  the 
contract  that  before  final  acceptance  of  the 
line  is  damaged,  without  the  fault  of  either 
party,  by  logs  and  debris  thrown  against 
the  tower  by  forces  of  nature. 


The  allegation  that  the  logs  and  debris 
may  have  belonged  to  the  Government  is 
not  sufficient  to  shift  liability  for  the  tower 
repairs  to  it.  Final  acceptance  may  be 
deferred  until  after  the  contracting  officer 
has  had  a  reasonable  opportunity  to  satisfy 
himself  that  the  work  fully  conforms  to 
all  requirements  of  the  contract.  Assump- 
tion by  the  Government  of  responsibility 
for  removal  of  the  logs  and  debris  is  not 
an  assumption  of  liability  for  repairs  to 
the  tower  which  are  made  by  the  con- 
tractor with  knowledge  that  the  Govern- 
ment disclaims  responsibility  for  such 
repairs. 

Appeal  of  Charles  T.  Parker  Construction 
Co.,  IBCA-335  (Jan.  29,  1964)        71  I.D.  6 

Where  a  duly  issued  modification  of 
specifications  incorporated  in  the  contract 
eliminates  provisions  for  adjustment  of 
price  for  excavation  in  the  event  that  rocks 
of  a  certain  size  and  extent  are  encoun- 
tered, and  substitutes  a  provision  that  all 
excavation  shall  be  paid  for  at  the  stipu- 
lated contract  price  without  any  adjust- 
ment, an  interpretation  by  the  contractor 
of  such  modification,  as  constituting  a  rep- 
resentation by  the  Government  that  no 
rock  would  be  encountered  in  the  excava- 
tion work,  is  so  strained  as  to  be  unrea- 
sonable. The  unreasonableness  of  the  in- 
terpretation precludes  application  of  the 
doctrine  of  contra  proferentem. 
Appeal  of  Promacs,  Inc.,  IBCA-317 
(Jan.  31,  1964)  71  I.D.  11 

An  appeal  will  not  be  dismissed  where  a 
waiver  and  exception  provision  in  a  pay- 
ment voucher  omitted  mention  of  one  of 
the  contractor's  claims,  but  did  not  pro- 
vide for  release  of  all  claims  not  excepted, 
where  it  appears  that  the  voucher  was 
prepared  prior  to  the  original  submission 
of  the  omitted  claim  and  the  conduct  of 
both  parties  at  all  times  until  the  hearing 
of  the  appeal  indicated  an  intent  to  pre- 
serve the  claim.  The  presentation  of  such 
a  motion  to  dismiss  during  the  hearing  is 
untimely. 

Appeal  of  Triangle  Construction  Company, 
IBCA-296  (Mar.  2,  1964)  71  I.D.  73 

A  hearing  will  be  granted  where  there  are 
factual  issues  to  be  resolved  and  the  con- 
tractor has  requested  a  hearing-     In  such 
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circumstances  a  motion  to  dismiss  will  be 
denied  as  being  premature. 
Appeal  of  R  &  R  Construction  Company, 
IBCA-413  (Mar.  16,  1964) 

Where  the  contract  specifications  and 
drawings  are  not  ambiguous,  there  is  no 
need  to  construe  the  contract.  The  con- 
tractor's interpretation  being  unreason- 
able, the  doctrine  of  contra  proferentem 
does  not  apply. 

Appeal    of    R    d    M    Contractors,    Inc., 
IBCA-325  (Apr.  21,  1964)  71  I.D.  132 

A  provision  in  a  standard-form  Govern- 
ment contract  which  specifically  grants  the 
contracting  officer  authority  to  decide  par- 
ticular matters  does  not  exempt  his  de- 
cisions upon  such  matters  from  review 
under  the  "Disputes"  clause  of  the  con- 
tract, even  though  the  provision  is  written 
in  terms  that  call  for  the  exercise  of  judg- 
ment and  discretion  by  him,  unless  the 
provision  affirmatively  discloses  an  intent 
that  decisions  by  the  contracting  officer 
with  respect  to  such  matters  shall  be  final. 
Appeal  of  KorsJwj  Construction  Company, 
IBOA-^321  (Apr.  29,  1964)  71  I.D.  152 

Where  a  timber  sale  contract  provides 
for  the  sale  of  all  timber  in  a  "contract 
area"  shown  on  a  map  attached  to  the  con- 
tract and  the  map  shows  the  contract  area 
as  containing  a  clear  cut  area,  designated 
as  containing  47.5  acres,  which  is  bounded 
by  a  legal  subdivision  line  and  by  a  line 
that  is  blazed,  branded,  or  posted  and  the 
contract  provides  that  the  purchaser  has 
the  responsibility  of  locating  legal  sub- 
division lines,  the  contract  is  not  to  be 
interpreted  as  obliging  the  Government  to 
sell  the  purchaser  the  timber  on  47.5  acres 
but  the  timber  in  the  precise  area  outlined 
on  the  map,  and  the  purchaser  is  not  en- 
titled to  a  refund  because  the  clear  cut 
area  actually  comprises  only  38.9  acres. 
Diamond  Lumber  Company,  A-29970 
(June  22,  1964) 

Where  a  contract  provides  for  one  unit 
price  per  cubic  yard  for  borrow  excavation 
and  another,  higher  unit  price  for  road- 
way grading  and  excavation,  and  due  to 
unavailability  of  normal  borrow  sources 
the  contractor  is  permitted  to  use  tem- 
porarily certain  borrow  material  exca- 
vated from  an  existing  roadway  embank- 


ment, the  contractor's  interpretation  that 
such  excavation  of  borrow  material  con- 
stituted roadway  grading  and  excavation 
is  unreasonable. 

Appeal  of  Allied  Contractors,  Inc., 
IBCA-322  (Aug.  10,  1964) 

Where  contract  drawings  and  specifica- 
tions are  misleading  a  requirement  by  the 
Government,  that  work  be  performed  in 
accordance  with  its  erroneous  interpreta- 
tion of  the  misleading  information,  con- 
stitutes a  constructive  change  order  for 
which  the  contractor  is  entitled  to  an 
equitable  adjustment. 

Where  the  contract  drawings  and  specifi- 
cations are  not  ambiguous,  and  the  con- 
tractor's interpretation  is  unreasonable, 
the  doctrine  of  contra  proferentem  does 
not  apply. 

Appeal  of  Rasmussen  Construction  Com- 
pany, IBCA-358  (Aug.  20, 1964) 

The  general  rules  of  law  stated  in  the 
Uniform  Sales  Act  and  in  the  sales  pro- 
visions of  the  Uniform  Commercial  Code 
form  part  of  the  general  Federal  common 
law  applicable  to  Government  contracts, 
if  not  made  inappropriate  by  such  con- 
trolling factors  as  Federal  statutory  law. 
One  such  rule  is  the  principle  of  cumula- 
tion of  warranties. 

The  inclusion  of  a  Guarantee  clause  in 
a  standard-form  supply  contract  is  not 
inconsistent  with,  and  does  not  override, 
the  provision  in  the  Inspection  clause 
which  excepts  latent  defects  from  the  con- 
clusive effect  of  a  final  acceptance.  Hence, 
the  expiration  of  the  guaranty  period  does 
not  preclude  the  Government  from  exer- 
cising the  remedies  specified  in  the  Inspec- 
tion clause  with  respect  to  latent  defects 
discovered  after  such  expiration. 
Appeal  of  Federal  Pacific  Electric  Com- 
pany, IBCA-334  (Oct.  23,  1964) 

71  I.D.  384 

XX.  MODIFICATION 

Where  the  acceptance  of  a  change  order 
by  the  contractor  represents  a  unilateral 
mistake  on  his  part,  administrative  relief 
may  not  be  had,  since  it  is  well  settled  that 
the  reformation  of  contracts  is  a  judicial 
rather  than  an  administrative  function. 
Appeal  of  Sam  Bergesen,  IBCA-11 
(Aug.  1,  1955)  62  I.D.  295 
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A  contractor  was  engaged  in  stringing 
operations  while  constructing  a  transmis- 
sion line  under  a  contract  which  required 
the  reels  of  conductor  to  be  furnished  by 
the  Government.  After  stringing  opera- 
tions had  commenced,  the  contractor  dis- 
covered that  many  of  the  reels  were  defec- 
tively wound,  and  that  this  condition 
necessitated  stops  in  its  operations  for  the 
purpose  of  disentangling  individual  wraps 
of  the  conductor  and  of  cutting  off  tails. 
The  contractor  filed  a  claim  for  additional 
compensation  for  performing  this  work, 
and  a  change  order,  which  provided  addi- 
tional compensation  and  which  was  ac- 
cepted by  the  contractor,  was  entered. 
Subsequently,  the  contractor  filed  an  addi- 
tional claim  based  on  a  general  slow-down 
of  its  operations,  as  distinguished  from  the 
complete  stoppages  of  its  operations  in- 
volved in  the  repair  or  adjustment  of  the 
defectively  reeled  conductor.  The  slow- 
down claim  also  included  an  element  based 
on  "over-inspection"  of  the  contractor's  op- 
erations. The  slow-down  claim  must  be 
rejected  when  the  evidence  shows  that  the 
contractor  operated  too  fast  rather  than 
too  slow,  and  that  this  method  of  operation 
rather  than  the  condition  of  the  conductor 
or  over-inspection  was  responsible  for  the 
difficulties. 

Appeals  of  Tyee  Construction  Company 
and  Parker-Schram  Company,  IBCA-112 
and  IBCA-113  (Apr.  30,  1958) 

A  request  of  a  roadway  contractor  for 
reconsideration  of  a  borrow  claim,  which 
is  based  on  the  contention  that  the  Board 
could  not  give  effect  to  deviations  from 
the  "changes"  and  "changed  conditions" 
clauses  of  the  U.S.  standard  form  of  con- 
struction contract  that  limited  the  applica- 
bility of  these  clauses  because  deviations 
were  prohibited  by  the  regulations  relative 
to  public  contracts,  must  be  denied.  Such 
regulations  are  simply  for  the  protection  of 
the  Government  against  its  own  officers, 
and  hence  may  not  be  enforced  against  the 
Government  by  a  contractor  seeking  to 
avoid  the  obligation  of  its  contract.  More- 
over, although  the  courts  have  declared  the 
standard  "changes"  and  "changed  condi- 
tions" clauses  to  be  paramount  as  against 
caveatory  or  exculpatory  provisions  in  the 
specifications  of  a  general  nature,  this  is 


not  equivalent  to  a  prohibition  upon  delib- 
erate deviations.  The  standard  provisions 
are  paramount  as  against  inconsistent 
specifications  only  in  cases  in  which  there 
is  no  other  aid  to  interpretation  than  the 
provisions  of  the  standard  form  itself. 
Appeals  of  Morrison-Knudsen  Company, 
Inc.,  IBCA-36  and  IBCA-50  (Mar.  23, 
1959)  66  I.D.  71 

Acceptance  by  a  contractor  of  a  change 
order  which  stipulated  that  "the  time  nec- 
essary for  the  completion  of  the  work" 
described  in  the  order  is  a  certain  number 
of  days  and  that  "the  contract  time  is  ex- 
tended accordingly"  does  not  bar  the  allow- 
ance of  a  further  extension  on  account  of 
time  lost  because  of  the  inability  of  the 
contractor  to  perform  portions  of  the 
original  contract  work  until  the  Govern- 
ment had  removed,  through  the  issuance  of 
the  order,  an  excusable  cause  of  delay. 
Appeal  of  James  C.  Christopher,  d/o/a 
Christopher  Construction  Company, 
IBCA-109  (Mar.  31,  1959)  66  I.D.  117 

A  price  adjustment  determined  by  the 
contracting  officer  through  the  procedures 
established  by  the  contract,  when  duly  ac- 
cepted or  otherwise  agreed  to  by  the  con- 
tractor, constitutes  a  valid  modification  of 
or  supplement  to  the  contract  terms  that 
cannot  thereafter  be  unilaterally  altered  by 
the  contracting  officer. 
Appeal  of  Wickes  Engineering  and  Con- 
struction Company,  IBCA-191  (Jan.  18, 
1961)  68  I.D.  30 

Where  a  contract  provides  for  a  maxi- 
mum time  for  performance  of  a  part  of  the 
work,  and  a  Government  administrative 
form,  used  for  making  progress  payments, 
refers  to  a  longer  time,  applicable  to  per- 
forming a  different  portion  of  the  work, 
such  form  will  not  be  considered  as  a  modi- 
fication of  the  contract  requirements. 
Appeal  of  Duncan  Construction  Company, 
IBCA-197  (Feb.  1, 1961) 

A  bidder  for  a  coal  lease  may  not  modify 
his  bonus  bid  by  decreasing  the  amount  to 
be  paid  immediately  and  extending  the 
time  for  payment  of  the  balance  after  the 
bids  have  been  opened,  even  though  his  bid 
was  the  only  one  submitted  in  response  to 
the  published  invitation  for  bids,  and  he  is 
properly  required  to  pay  the  full  amount  of 
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his  bid  as  a  condition  precedent  to  issuance 
of  the  lease. 

Malcolm  N.  McKinnon,  A-29979,  A-29996, 
(June  12,  1964). 

XXI.  NEGOTIATED  CONTRACTS 

Modification  of  language  in  provision  for 
settling,  by  arbitration,  disputes  as  to  the 
character  and  amount  of  a  readjusted 
franchise  fee  under  concession  contracts  of 
the  National  Park  Service  which  includes 
appropriate  criteria  for  the  guidance  of  the 
arbitrators  in  determining  the  amount  and 
character  of  the  fee. 

inclusion  in  Concession  Contracts  of  Pro- 
vision for  Arbitration,  M-36440  (June  3, 
1957) 

XXII.  NOTICES 

The  appeal  of  a  contractor  from  the  deci- 
sion of  a  contracting  officer  assessing  liqui- 
dated damages  against  the  contractor  by 
reason  of  the  late  completion  of  the  work 
under  the  contract  must  be  dismissed  when 
the  contractor  failed  to  give  the  contract- 
ing officer  timely  notice  of  the  causes  of  the 
delay  as  required  by  Article  9  of  the  con- 
tract. The  consideration  of  the  causes  of 
delay  by  the  contracting  officer  on  the  mer- 
its does  not  amount  to  a  waiver  of  the 
requirement  of  notice,  since  the  contracting 
officer  could  extend  the  time  for  giving 
notice  only  with  the  approval  of  the  head 
of  the  Department. 

Appeal  of  Campbell  Construction  &  Equip- 
ment Co.,  IBCA-2  (Jan.  11,  1955) 

62  I.D.  6 

The  appeal  of  a  contractor  from  the  deci- 
sion of  a  contracting  officer  assessing  liqui- 
dated damages  against  the  contractor  by 
reason  of  the  late  completion  of  the  work 
cannot  be  considered  on  the  merits  when 
the  contractor  failed  to  give  the  contract- 
ing officer  notice  of  the  causes  of  the  delay 
as  required  by  Article  9  of  the  standard 
form  of  Government  construction  contract. 
The  consideration  of  the  causes  of  delay 
by  the  contracting  officer  on  the  merits 
does  not  amount  to  a  waiver  of  the  require- 
ment of  notice,  since  the  contracting  offi- 
cer could  extend  the  time  for  giving  notice 
only  with  the  approval  of  the  head  of  the 
Department.  Although  the  head  of  the 
Department  had  delegated  to  the  heads  of 
bureaus  the  authority  to  extend  the  time 


for  giving  notice,  and  had  authorized  them 
to  redelegate  the  authority  to  their  subordi- 
nates by  order  published  in  the  Federal 
Register,  no  effective  redelegation  was  ac- 
complished in  this  case,  since  the  Commis- 
sioner of  Reclamation  authorized  his  con- 
tracting officers  to  extend  the  time  for 
giving  notice  by  means  of  an  unpublished 
instruction  in  the  Bureau  of  Reclamation 
manual. 

Appeal  of  S.  J.  Groves  &  Sons  Company, 
IBCA-8  (Apr.  12,  1955)  62  I.D.  145 

The  contractor  was  proceeding  legally 
at  his  own  risk  in  moving  men  and  equip- 
ment to  tracts  of  the  right-of-way  prior  to 
the  receipt  of  formal  written  notice  that 
the  tracts  were  available,  and  hence  the 
Government  was  not  liable  for  any  dam- 
ages which  the  contractor  may  have  sus- 
tained as  a  result  of  its  premature 
occupation  of  the  tracts. 
Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

Where  a  contract  provided  for  an  exten- 
sion of  time  in  case  solid  rock  should  be 
encountered  by  the  contractor  in  the  drill- 
ing of  a  well  but  also  required  immediate 
notice  to  be  given  to  the  contracting  offi- 
cer of  the  existence  of  any  such  condition, 
the  failure  of  the  contractor  to  comply  with 
this  procedural  requirement  bars  consider- 
ation on  the  merits  of  a  request  for  an 
extension  of  time.  Even  assuming  that 
the  procedural  requirement  could  have 
been  waived  by  the  contracting  officer,  his 
mere  silence  cannot  be  construed  as  a 
waiver  in  the  circumstances  of  this  case. 
Appeal  of  Carl  W.  Pistor,  IBCA-81 
(Dec.  27,  1956) 

The  Board  of  Contract  Appeals  will  not 
reject  a  claim  for  an  extension  of  the  per- 
formance time  of  a  contract  because  of 
want  of  proof  that  the  contractor  has  com- 
plied with  an  applicable  notice  require- 
ment of  the  contract  if  such  requirement 
is  one  that  is  subject  to  waiver,  and  if  no 
authorized  representative  of  the  Govern- 
ment has  asserted  that  the  contractor 
failed  to  give  timely  notice  or  has  asked 
that  compliance  with  the  notice  require- 
ment be  proved  by  the  contractor. 
Appeal  of  Central  Wrecking  Corporation, 
IBCA-69  (Mar.  29,  1957)  64  I.D.  145 
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When  the  contracting  officer  has  consid- 
ered claims  on  their  merits,  they  are  not 
barred  by  the  failure  of  the  contractor  to 
comply  with  the  procedural  requirement 
of  written  notice  of  the  claims,  and  the  cir- 
cumstance that  the  claims  may  have  been 
considered  by  the  contracting  officer  on  the 
merits  only  as  a  matter  of  grace,  may  not 
be  given  any  weight  by  the  Board  of  Con- 
tract Appeals  in  assessing  the  merits  of 
the  claims  on  appeal. 

Appeal  of  Caribbean  Construction  Corpora- 
tion, IBCA-90  (June  28, 1957)     64  I.D.  254 

When  a  contractor  who  was  seeking  an 
extension  of  time  for  the  performance  of 
a  contract  claimed  that  the  cause  of  delay 
in  completion  was  attributable  to  the  con- 
duct of  an  inspector  who  had  died  before 
the  completion  of  the  contract  and  that  he 
had  been  dissuaded  from  notifying  the 
contracting  officer  of  the  cause  of  the  delay 
by  the  assurance  of  the  inspector  that  he 
would  be  granted  an  extension  of  time,  the 
Board  will  not  disturb  the  decision  of  the 
contracting  officer  that  an  extension  of  time 
should  be  denied  because  of  the  failure  of 
the  contractor  to  give  written  notice  of 
the  cause  of  the  delay  in  the  absence  of 
proof  that  the  merits  of  the  claim  could 
still  be  ascertained  and  that  the  inspector 
gave  the  assurance  claimed. 
Appeal  of  Utility  Construction  Company, 
IBCA-149  and  IBCA-161  (June  19,  195S) 

65  I.D.  278 

A  claim  of  a  contractor  for  an  extension 
of  time  based  on  delay  in  securing  per- 
formance and  payment  bonds,  due  to  the 
unexpected  liquidation  of  its  bonding  com- 
pany, must  be  denied,  even  if  it  be  assumed 
for  the  sake  of  argument  that  this  event 
was  unforeseeable,  when  it  is  wholly  specu- 
lative whether  the  delay  actually  made  any 
difference  to  the  contractor.  Even  if  the 
contractor  had  been  able  to  obtain  the 
bonds  sooner,  it  does  not  follow  that  it 
would  necessarily  have  been  given  notice 
to  proceed  any  earlier  than  it  was  given. 
Moreover,  the  contractor  has  not  shown 
that  it  would  have  obtained  a  more  favor- 
able performance  period  if  the  delay  had 
not  occurred. 

Appeal  of  Black  Hills  Ditching  Co.,  Inc., 
IBCA-145  (Aug.  15,  1958)  65  I.D.  342 


Where  a  contract  requires  notice  within 
a  specified  period,  but  does  not  specify  the 
manner  in  which  notice  is  to  be  given,  the 
mere  mailing  of  notice  is  not  sufficient  un- 
less it  is  received  within  the  time  specified. 
Uranium  Exploration  Company  of  Cali- 
fornia, IA-913  (Aug.  26,  1958)     65  I.D.  365 

A  contracting  officer  is  entitled  to  have 
contractors  give  him  reasonable  notice  of 
readiness  of  the  work  for  final  inspection. 
Appeal  of  Cox  and  Haddox,  IBCA-155 
(Mar.  26,  1959)  66  I.D.  97 

Appeal  will  not  be  dismissed  on  motion 
in  case  of  substantial  compliance  with 
notice  requirement  of  "delays-damages" 
clause  of  the  construction  standard  form. 
Appeal  of  Studer  Construction  Company, 
IBCA-95  (Dec.  11,  1959)  66  I.D.  414 

Appeal  will  not  be  dismissed  on  motion 
in  case  of  substantial  compliance  with  no- 
tice requirements  of  "changed  conditions" 
and  "delays-damages"  clauses  and  in  ab- 
sence of  a  showing  that  failure  to  comply 
with  notice  requirements  would  be  in- 
jurious to  the  interests  of  the  Government. 
Appeal  of  Monarch  Lumber  Company. 
IBCA-217  (May  18,  1960)  67  I.D.  198 

A  motion  by  the  Government  for  dis- 
missal of  an  appeal  on  the  grounds  that 
the  contractor  failed  to  give  timely  written 
notices  of  protests  as  required  by  the  con- 
tract, will  be  denied,  where  the  appellant 
has  raised  issues  of  fact  as  to  timeliness 
of  such  notices,  and  as  to  prior  actual 
knowledge  of  the  protested  matters  and 
partial  action  thereon  by  the  contracting 
officer's  representative. 
Appeal  of  Cheney-Cherf  and  Associates, 
IBCA-250  (Nov.  14,  1960)  67  I.D.  396 

A  claim  for  additional  compensation 
pursuant  to  the  changed  conditions  clause 
of  a  construction  contract,  wherein  it  is 
alleged  that  unprecedented  mosquitoes 
prevented  a  contractor  from  using  a  second 
shift  of  employees  after  sundown,  when 
presented  to  the  contracting  officer  more 
than  two  years  subsequent  to  the  beginning 
of  the  alleged  changed  condition,  is  not 
considered  prompt  notice  of  a  changed 
condition,  as  required  by  the  Changed  Con- 
dition clause  of  Standard  Form  23A. 
Appeal  of  Central  Florida  Construction 
Company,  IBCA-246  (Jan.  5.  1961) 
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The  mere  consideration  of  a  claim  on  its 
merits  by  the  contracting  officer  is  fatal  to 
the  invocation  of  the  lack  of  timeliness. 
Appeal     of     Wyle     Maddox,     IBCA-248 
(Feb.  1,  1961) 

There  is  a  strong  presumption  that  a 
notice  by  mail,  properly  stamped,  ad- 
dressed and  mailed,  was  received  by  the 
addressee.  Denial  of  receipt  by  the  Gov- 
ernment does  not  successfully  rebut  such 
presumption,  but  creates  an  issue  of  fact, 
requiring  denial  of  a  motion  to  dismiss  the 
appeal. 

Appeal   of  Production   Tool  Corporation, 
IBCA-262  (Apr.  17, 1961)  68  I.D.  109 

A  motion  by  the  Government  for  dis- 
missal of  an  appeal  on  the  grounds  that 
the  contractor  failed  to  give  timely  written 
notice  of  the  cause  of  a  delay  in  perform- 
ance will  be  denied,  where  it  appears  that 
the  contracting  officer  had  prior  actual 
knowledge  of  the  cause  of  the  delay. 
Appeal  of  Allied  Contractors,  Inc., 
IBCA-265  (May  16,  1961)  68  I.D.  145 

An  appeal  from  the  contracting  officer's 
denial  of  a  contractor's  claim  for  extra 
compensation  will  not  be  dismissed  for  lack 
of  timely  notice  where  the  contracting 
officer  in  a  written  decision  considers  the 
claim  on  its  merits. 

Appeal  of  Robertson-Henry  Company,  Inc., 
IBCA-221  (Oct.  4, 1961) 

Where  the  issuance  by  the  Government 
of  a  notice  to  proceed  with  the  contract 
work  would  require  the  contractor  to  begin 
performance  during  unusually  severe  and 
unforeseeable  weather,  the  delay  by  the 
contractor  in  not  commencing  work  during 
the  period  of  such  weather  is  excusable. 
Appeal  of  Triangle  Construction  Company, 
IBCA-232  (Mar.  14,  1962)  69  I.D.  7 

A  claim  for  additional  compensation  on 
account  of  hindrances  for  which  the 
Government  is  responsible  that  arise  after 
the  making  of  the  contract,  and  so  do  not 
amount  to  changed  conditions,  that  serve 
principally  to  increase  the  volume  of  work- 
ing time  needed  for  achievement  of  the 
result  prescribed  by  the  contract,  rather 
than  to  defer  the  calendar  date  by  which 
such  result  can  reasonably  be  achieved, 
and  that  are  overcome  in  a  manner  volun- 
tarily chosen  by  the  contractor,  rather  than 


in  a  manner  required  by  Government  per- 
sonnel, is  a  claim  for  breach  of  contract  of 
a  type  as  to  which  there  is  no  applicable 
notice  requirement  in  or  under  the 
standard  form  of  Government  construction 
contract  (Claim  A-l). 
Appeals  of  Montgomery-Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

The  right  of  a  contractor  to  compensa- 
tion is  dependent  upon  timely  compliance 
with  a  protest  provision  in  the  contract. 
Under  certain  conditions  failure  to  make 
timely  protest  may  be  waived  by  the  con- 
tracting officer.  The  failure  to  waive  is 
reviewable  by  the  Contract  Appeals  Board. 
The  principal  factor  to  be  considered  in 
such  review  is  whether  or  not  the  untime- 
liness  of  the  notice  has  prejudiced  the 
Government. 

Appeal  of  C.  C.  Terry,  IBCA-330  (July  30, 
1963) 

The  right  of  a  contractor  to  compensa- 
tion is  dependent  upon  timely  compliance 
with  a  protest  provision  in  the  contract. 
This  rule  is  not  absolute  but  subject  to 
exceptions.  Under  certain  conditions  fail- 
ure to  make  timely  protest  may  be  waived 
by  the  contracting  officer.  The  failure  to 
waive  is  reviewable  by  the  Board  of  Con- 
tract Appeals.  One  of  the  factors  to  be 
considered  in  such  review  is  whether  or  not 
the  lack  of  timeliness  is  prejudicial  or  in- 
jurious to  the  Government. 
Appeal  of  Korshoj  Construction  Company, 
IBCA-321  (Aug.  27,  1963)  70  I.D.  400 

A  contracting  officer's  consideration  of  a 
claim  for  equitable  adjustment  on  its  merits 
constitutes  a  waiver  of  the  notice  require- 
ment contained  therein. 
Appeal  of  Morgan  Construction  Company, 
IBCA-299  (Sept.  6, 1963) 

The  right  of  a  contractor  to  compensa- 
tion is  dependent  upon  the  timely  com- 
pliance with  the  time  requirement  of  a 
pertinent  contract  provision.  However, 
this  rule  is  not  absolute  and  subject  to 
exceptions. 

Appeal      of      Layne      Texas      Company, 
IBCA-362  (Jan.  30,  1964) 
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XXIII.  PAYMENTS 

Nevertheless,  the  Board  must  reject  the 
contractor's  claim  that  it  is  entitled  to  ad- 
ditional compensation  for  cutting  the  mer- 
chantable timber  on  the  special  tracts 
themselves.  The  contractor  performed  this 
work  without  making  any  effort  to  obtain 
an  extra  work  order  in  writing  as  required 
by  the  contract  and  specifications.  The  per- 
formance of  the  work  without  obtaining  an 
extra  work  order  made  it  voluntary,  and 
it  has  long  been  settled  that  a  contractor 
is  not  entitled  to  additional  compensation 
for  voluntary  work.  The  fact  that  partial 
payments  were  made  during  the  progress 
of  the  work  is  also  without  significance, 
since  such  payments  were  only  provisional ; 
nor  did  the  performance  of  the  work  with 
knowledge  of  the  Government  inspectors 
improve  the  contractor's  position.  A  con- 
tractor may  have  reasons  of  his  own  for 
undertaking  work  not  required  by  the 
specifications,  and  the  inspectors  would  not 
interfere  with  him  unless  the  work  affected 
the  interests  of  the  Government.  If  the 
presence  of  inspectors  could  validate  work 
undertaken  without  a  written  extra  work 
order,  the  requirement  that  such  an  order 
be  obtained  would  be  rendered  nugatory, 
since  Government  inspectors  are  always 
present  at  the  sites  of  the  work.  Further- 
more, the  contractor  has  failed  to  show 
convincingly  that  the  so-called  merchant- 
able timber  cut  from  the  special  tracts  was 
in  fact  merchantable.  Since  the  definition 
of  merchantability  in  the  specifications  was 
rather  vague,  the  parties  solved  this  prob- 
lem practically  by  arranging  to  have  the 
merchantable  trees  marked  with  yellow 
paint.  The  evidence  does  not  warrant  the 
conclusion,  however,  that  the  trees  were 
so  marked. 

When  in  the  course  of  clearing  the  right- 
of-way  a  forest  fire  occurred,  the  contrac- 
tor was  required  under  the  applicable 
specifications  to  make  every  reasonable 
effort  to  suppress  the  fire,  and  hence  is  not 
entitled  to  additional  compensation  to 
cover  its  costs  of  suppressing  the  fire.  It 
is  immaterial  that  the  fire  may  not  have 
been  caused  by  its  operations,  and  that 
orders  to  suppress  the  fire  were  issued  to 
the  contractor  by  the  contracting  officer 
upon  request  of  the  United  States  Forest 
Service.     If  the  fire  was  caused  by  the  con- 


tractor's operations,  it  was  liable,  more- 
over, to  pay  to  the  Forest  Service  its  costs 
of  suppressing  the  fire,  and  damages  for 
injury  to  National  forest  lands,  and  the 
contracting  officer  was  justified  in  with- 
holding from  payments  due  to  the  contrac- 
tor an  amount  sufficient  to  cover  this  con- 
tingent liability.  Although  the  contract- 
ing officer  has  found  that  the  fire  was 
caused  by  the  contractor's  operations,  and 
is  liable  to  the  Forest  Service  for  its  costs 
and  damages,  his  finding  is  a  mere  con- 
clusion wholly  unsupported  by  the  evi- 
dentiary facts,  and  he  is  directed  to  revise 
his  finding  to  remedy  this  defect. 
Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

A  claim  of  nonpayment  for  overhaul  of 
material  from  a  borrow  area  must  be 
denied  when  Government  records  show 
that  payment  was  made,  and  the  contrac- 
tor has  failed  to  produce  satisfactory  proof 
to  the  contrary. 

Appeal      of     McWaterx      and     Bartlett, 
IBCA-56  (Oct.  31,  1956) 

When  a  contracting  officer  withheld  from 
payments  due  under  a  contract  sums  to 
cover  contingent  liabilities  of  a  contractor 
by  reason  of  alleged  labor  violations  being 
investigated  by  him  and  by  the  Department 
of  Labor,  but  made  no  findings  of  fact  with 
respect  to  the  alleged  labor  violations  and 
merely  informed  the  contractor  that  the 
matter  was  being  referred  to  the  Comptrol- 
ler General,  and  when  the  contractor  never 
requested  the  contracting  officer  to  make 
findings  of  fact  with  respect  to  the  alleged 
labor  violations  and  did  not  complain  of 
the  withholding  in  its  notice  of  appeal, 
but  only  in  a  subsequent  brief,  neither  the 
issue  of  the  alleged  labor  violations  nor 
the  propriety  of  the  withholding  is  prop- 
erly before  the  Board  of  Contract  Appeals. 
The  submission  of  the  matter  to  the  Comp- 
troller General  did  not  constitute  a  finding 
of  fact  or  decision  within  the  meaning  of 
the  "disputes"  article  of  the  contract,  or 
of  the  regulations  of  the  Board. 
Appeal  of  Tri-State  Construction  Co., 
IBCA-63  (Feb.  26,  1957)  64  I.D.  38 

Under  a  unit-price  contract  for  the  ex- 
cavation of  borrow  material  where  the 
Government  fails  to  comply  with  the  meas- 
urement provisions  of  the  contract,  and 
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where  compliance  subsequently  becomes 
impossible,  payment  for  the  excavated  ma- 
terial is  to  be  made  on  that  basis  which 
is  most  consistent  with  the  provisions  of 
the  contract  and  the  available  data  of  a 
reliable  nature  as  to  the  quantities  ex- 
cavated. 

Appeal  of  Larsen-Meyer  Construction  Co., 
IBCA-85  (Nov.  24,  1958)  65  I.D.  463 

Under  specifications  which  provided  that 
the  contractor  furnish  and  install  in  a  com- 
pacted state  gravel  bedding  for  a  concrete 
lining  in  an  irrigation  lateral  and  that  the 
gravel  bedding  so  installed  should  be  meas- 
ured for  payment  in  the  most  practicable 
manner,  either  to  the  outlines  of  the  areas 
covered  with  gravel  bedding  and  to  an 
average  thickness,  or  in  approved  vehicles 
at  the  point  of  deliver,  the  contracting 
officer  had  a  choice  between  these  two 
alternative  methods  of  measuring  the 
gravel  bedding  for  payment.  Whichever 
method  was  chosen,  however,  payment 
would  have  to  be  made  for  the  gravel  in 
a  compacted  state,  and,  if  payment  were 
based  on  loose  truck  measurements  of  the 
gravel,  a  compaction  factor  would  have  to 
be  applied  to  the  gravel  so  measured.  It 
is  apparent  that  if  either  method  of  meas- 
uring the  gravel  for  payment  presupposed 
its  measurement  in  a  compacted  state,  the 
other  method  must  also  presuppose  this, 
since  both  methods,  to  be  equitable  must 
produce  equivalent  results.  The  fact  that 
bidders  were  unable  to  determine  the  fac- 
tor of  compaction  in  advance,  since  the 
source  of  the  gravel  was  subject  to  the  ap- 
proval of  the  contracting  officer,  proves  no 
more  than  that  the  contract  involved  ele- 
ments of  uncertainty  or  risk  for  the  con- 
tractor. Difference  of  nomenclature  to  be 
found  in  various  items  of  the  schedule  and 
specifications  with  respect  to  payment  do 
not  demonstrate  an  ambiguity  in  the  pro- 
visions for  payment  of  the  gravel  bedding, 
since  the  language  was  not  exactly  parallel 
and  the  provisions  for  the  performance  of 
the  various  items  differed  substantially. 
The  fact  that  Government  inspectors  kept 
a  truck  count  tally  of  the  gravel  bedding 
is  not  a  practical  construction  requiring 
payment  for  the  gravel  by  loose  truck 
measurement,  since  they  reported  generally 
all  operations  under  the  contract;  the  in- 
formation was  useful  for  other  purposes, 


such  as  the  making  of  progress  payments ; 
and  the  contracting  officer  was  not  bound 
to  determine  how  the  gravel  should  be  paid 
for  until  after  it  had  been  placed.  The 
contracting  officer  did  not  abuse  his  discre- 
tion in  paying  for  the  gravel  bedding  on  the 
basis  of  cross  sections  taken  prior  to  the 
placing  thereof,  since  the  record  shows  that 
the  practice  of  using  cross  sections  in  meas- 
uring earthwork  for  payment  is  common, 
and  the  contractor  has  failed  to  bear  the 
burden  of  proving  that  there  were  circum- 
stances that  made  the  use  of  the  cross 
sections  unfair. 

Appeal  of  Glenn  Dusky,  IBCA-130 
(Dec.  11,  1958)  65  I.D.  489 

A  claim  of  a  contractor  for  additional 
compensation  on  account  of  monetary 
losses  allegedly  resulting  from  a  failure  of 
the  Government  to  make  monthly  progress 
payments  as  provided  by  the  contract  is 
based  on  a  breach  of  contract,  and  may 
not  be  administratively  determined  under 
a  standard-form  construction  contract. 
Appeal  of  J.  W.  Merz,  IBCA-64  (Mar.  10, 
1959) 

A  railroad  construction  contractor  who 
in  connection  with  the  rehabilitation  of 
The  Alaska  Railroad  was  required  to  load, 
haul,  and  place  ballast  is  entitled  to  addi- 
tional payment  therefor  when  it  was  mis- 
led by  the  specifications  into  believing  that 
each  carload  of  ballast  would  contain  42 
cubic  yards  of  ballast  but  the  preponder- 
ance of  the  evidence  shows  that  each  car 
actually  contained  48  cubic  yards  of  bal- 
last, notwithstanding  that  the  foreman  in 
charge  of  the  contractor's  ballast  trains 
had  certified  in  the  course  of  the  loading 
that  each  car  contained  42  cubic  yards  of 
ballast,  and  the  contractor's  ballast  trains 
had  not  immediately  challenged  the  erron- 
eous certifications,  since  he  did  not  learn 
the  truth  until  after  the  loading  of  the 
ballast  had  been  proceeding  for  a  consid- 
erable time,  and  it  was  necessary  to  verify 
the  capacity  of  the  cars  by  checking  with 
their  manufacturer. 

Appeal  of  William  A.  Smith,  Contracting 
Company,  Inc.,  IBCA-83   (June  16,  1959) 

66  I.D.  233 

Under  a  contract  providing  for  the  in- 
stallation and  leasing  by  the  contractor  of 
a  FM  radio  communications  system  in  the 
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:  Great  Smoky  Mountains  National  Park, 
the  contractor  is  entitled  to  rental  pay- 
ments on  a  12-month  basis  for  the  opera- 
tions of  three  repeater  stations  incorpo- 
rated by  it  in  the  bid  schedule,  notwith- 
standing the  fact  that  the  repeater  stations 
were  subsumed  under  a  general  provision 
of  the  schedule  calling  for  operation  of  the 
relevant  control  points  on  a  5-month  basis, 
when  it  appears  that  (1)  the  specifications 
contemplated  that  bidders  could  modify 
the  bid  schedule  (2)  the  communication 
system  would  not  function  without  the 
operation  of  the  repeater  stations  all  12 
months  of  the  year  ;  and  (3)  this  was  made 
clear  by  a  technical  proposal  accompany- 
ing the  bid,  together  with  an  explanatory 
covering  letter,  which  was  accepted  by  the 
contracting  officer  as  part  of  the  contract. 
Appeal  of  Land- Air,  Inc.,  1BCA-192 
(Nov.  30,  1959)  66  I.D.  402 

A  Government  construction  contractor 
which  had  erected  a  transmission  line 
tower  that  was  damaged  as  a  result  of  an 
earthslide  precipitated  by  the  acts  of  a 
third  person  was  entitled  to  payment  for 
the  erection  of  the  tower  but  was  charge- 
able with  what  would  have  been  the  costs 
of  reconstructing  the  tower,  even  though 
the  contracting  officer  had  decided  to  re- 
place the  tower  with  another  one  of  a  dif- 
ferent type  at  another  location. 
Appeal  of  Parker-Schram  Company, 
IBCA-118  (Jan.  11,  1960) 

Where  the  schedule  of  a  unit-price  con- 
tract fails  to  include  a  bidding  item  for 
work  which  the  specifications  indicate  is 
to  be  paid  for  as  a  separate  item,  the  con- 
tractor is  entitled  to  a  fair  and  reasonable 
unit  price  for  such  work. 
Appeal  of  Skaggs  Landscape  Gardens, 
Inc.,  IBCA-166  (Apr.  25,  1960)     67  I.D.  174 

Where  the  contracting  officer's  findings 
are  based  on  a  presumption  that  subsist- 
ence payments  are  included  in  increased 
wage  rates  and  are  therefore  not  eligible 
for  escalation  payments,  because  previous 
union  labor  agreements  with  the  contractor 
contained  subsistence  provisions  which 
were  absent  from  the  new  union  labor 
agreements  providing  for  increased  wage 
rates,  such  presumption  is  founded  on  cir- 
cumstantial evidence  and  is  rebutted  by 


the  contractor's  evidence  that  subsistence 
requirements  had  ceased  as  to  his  employ- 
ees who  had  been  provided  with  housing 
and  other  facilities  and  who  had  become 
residents  at  the  job  site,  and  further  evi- 
dence that  the  increased  wage  rates  were 
essential  to  settlement  of  a  prolonged 
strike  and  for  attracting  a  sufficient  labor 
supply  to  the  job  site  in  a  desert  area. 
Appeal  of  M err  lit  -Chapman  <&  Scott  Cor- 
poration, IBCA-210    (Jan.  4,  1961) 

68  I.D.  1 

Under  a  contract  for  the  placement  of 
a  gravel  blanket  overlain  by  riprap  which 
provides  that  measurement  for  payment 
is  to  be  made  "to  the  neat  lines  and  grades 
shown  on  the  drawings  or  prescribed  by 
the  contracting  officer,"  or  "on  the  basis 
of  the  nominal  thickness  shown  on  the 
drawings  or  prescribed  by  the  contracting 
officer,"  gravel  or  riprap  placed  outside  of 
the  lines  shown  on  the  drawings  is  not  to 
be  measured  for  payment  in  the  absence 
of  satisfactory  proof  that  an  authorized 
representative  of  the  contracting  officer 
required  the  contractor  to  place  the  mate- 
rial to  a  greater  thickness  than  shown  on 
the  drawings. 

Under  a  contract  for  the  building  of  a 
road,  the  contractor  is  entitled  to  compen- 
sation for  excavating  unstable  natural 
material  where  the  Government  fails  to 
prove  its  defense  that  payment  for  such 
work  had  been  made,  but  is  not  entitled 
to  compensation  for  excavating  unstable 
material  in  an  embankment  he  had  con- 
structed where  the  evidence  disproves  his 
contention  that  the  Government  inspectors 
caused  the  material  to  be  unstable  by  re- 
quiring him  to  wet  it  too  much. 
Appeal  of  Lee  Moulding,  d/b/a  Lee  Mould- 
ing Construction,  IBCA-153  (Mar.  13, 
1961)  68  I.D.  57 

Where  a  request  for  reconsideration  of 
a  decision  of  the  Board  is  not  persuasive 
of  error  by  the  Board,  the  decision  will  be 
affirmed.  Where  the  Board  finds  on  re- 
consideration that  its  prior  decision  was 
in  error  as  to  the  amounts  equitably  pay- 
able under  a  labor  escalation  clause,  the 
Board  will  modify  its  decision  accordingly. 
Appeal  of  Merritt-Chapman  &  Scott  Cor- 
poration, IBCA-240   (Nov.  9,  1961) 

68  I.D.  363 


218-107—69- 


L6 


224 


CONTRACTS,    XXIII,    XXIV 


A  contractor  is  not  entitled  to  a  refund 
of  discount  taken  by  the  Government  as 
earned,  where  the  Payments  provisions  of 
a  supply  contract  specifically  authorizes 
a  discount  based  on  the  total  contract  price 
which  was  to  be  deducted  from  the  first 
partial  payment. 

In  the  absence  of  an  express  provision 
in  the  contract  or  of  a  relevant  statute, 
a  contractor  is  not  entitled  to  interest  on 
payments  allegedly  not  paid  within  the 
time  required. 

Appeal  of  Erie  Controls,  Inc.,  IBCA-350 
(Nov.  7, 1963) 

An  appeal  will  not  be  dismissed  where  a 
waiver  and  exception  provision  in  a  pay- 
ment voucher  omitted  mention  of  one  of 
the  contractor's  claims,  but  did  not  provide 
for  release  of  all  claims  not  excepted, 
where  it  appears  that  the  voucher  was  pre- 
pared prior  to  the  original  submission  of 
the  omitted  claim  and  the  conduct  of  both 
parties  at  all  times  until  the  hearing  of 
the  appeal  indicated  an  intent  to  preserve 
the  claim.  The  presentation  of  such  a 
motion  to  dismiss  during  the  hearing  is 
untimely. 

Appeal  of  Triangle  Construction  Company, 
IBCA-296  (Mar.  2,  1964)  71  I.D.  73 

XXIV.  PERFORMANCE 

A  Project  Engineer  assigned  to  supervise 
the  construction  of  a  sewer  does  not  tran- 
scend his  proper  function  when  he  assists 
the  contractor  in  making  the  necessary 
preparations  and  computations  in  the  lay- 
ing out  of  the  sewer  after  it  has  been  dis- 
covered that  the  original  plans  for  the 
sewer  were  erroneous. 

Appeal  of  Art  Pugsley,  d/b/a  Art  Pugsley 
Construction  Co.,  IRCA-5  (Feb.  25,  1955) 

62  I.D.  54 

A  contractor  who  bids  on  a  Government 
contract  is  charged  with  the  obligation  of 
having  available  whatever  machinery  and 
labor  may  be  necessary  to  execute  the  con- 
tract, and  the  burden  of  proving  that  de- 
lays were  excusable  rests  upon  the  con- 
tractor who  has  taken  an  appeal. 

When  bids  on  a  contract  were  opened  on 
June  26,  1950,  a  day  after  the  commence- 
ment of  the  Korean  conflict,  and  the  con- 
tract was  awarded  on  June  29,  1950,  four 
days  later,  even  though  the  contractor  was 


already  bound  by  its  bid  when  the  conflict 
commenced,  and  the  proportions  and  prob- 
able duration  of  the  conflict  were  not  then 
entirely  manifest,  the  contractor  was  at 
least  put  on  notice  at  the  very  beginning 
of  the  performance  of  the  contract  that 
difficulties  in  procuring  labor  equipment 
might  be  expected,  and  that  early  and 
determined  efforts  would  be  necessary  if 
shortages  were  to  be  avoided. 
Appeal  of  8.  J.  Groves  &  Sons  Company, 
IBCA-8  (Apr.  12,  1955)  62  I.D.  145 

When  the  specifications  limited  the  appli- 
cation of  an  escalation  clause  to  the  period 
from  bidding  to  shipment,  the  contractor  is 
not  entitled  to  the  benefit  of  the  clause 
beyond  the  period  when  shipment  was  due, 
even  though  after  installation  of  the  pumps 
it  was  found  that  adjustments  were  neces- 
sary. 

Appeal  of  the  Pelton  Water  Wlieel  Com' 
pany  and  Byron  Jackson  Company, 
IBCA-16  (Oct.  12,  1955)  62  I.D.  385 

Where  the  specifications  for  the  construc- 
tion of  a  high  school  required  that  the 
building  be  constructed  entirely  of  various 
types  of  steel  and  aluminum  panels  manu- 
factured by  the  Detroit  Steel  Products 
Company,  except  for  the  foundations  and 
structural  steel,  and  that  the  manufacturer 
or  his  authorized  representative  erect  the 
panels,  the  contractor  is  not  entitled  to 
additional  compensation  for  work  under- 
taken to  correct  leaks  which  appeared  in 
the  building  after  the  installation  of  the 
wall  and  roof  panels  when  the  evidence 
shows  that  the  panels  were  erected  by  a 
subcontractor  not  authorized  by  the  De- 
troit Steel  Products  Company,  and  the  in- 
structions of  the  manufacturer  for  the 
erection  of  the  panels  were  not  followed 
in  a  considerable  number  of  respects.  The 
contractor  has  the  burden  of  proving  that 
the  panels  could  not  produce  a  weather- 
tight  building,  even  if  the  instructions  of 
the  manufacturer  had  been  followed  in 
their  entirety. 

Appeals  of  Carson  Construction  Company, 
IBCA-21,  IBCA-25,  IBCA-28,  IBCA-34 
(Nov.  22,  1955)  62  I.D.  422 

Nevertheless,  the  Board  must  reject  the 
contractor's  claim  that  it  is  entitled  to  ad- 
ditional compensation  for  cutting  the  mer- 
chantable timber  on  the  special  tracts  them- 
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selves.  The  contractor  performed  this  work 
■without  making  any  effort  to  obtain  an 
extra  work  order  in  writing  as  required  by 
'the  contract  and  specifications.  The  per- 
formance of  the  work  without  obtaining  an 
extra  work  order  made  it  voluntary,  and 
it  has  long  been  settled  that  a  contractor  is 
not  entitled  to  additional  compensation  for 
voluntary  work.  The  fact  that  partial 
payments  were  made  during  the  progress 
of  the  work  is  also  without  significance, 
since  such  payments  were  only  provision- 
al; nor  did  the  performance  of  the  work 
with  knowledge  of  the  Government  inspec- 
tors improve  the  contractor's  position.  A 
contractor  may  have  reasons  of  his  own 
for  undertaking  work  not  required  by  the 
specifications,  and  the  inspectors  would  not 
interfere  with  him  unless  the  work  affected 
the  interests  of  the  Government.  If  the 
presence  of  inspectors  could  validate  work 
undertaken  without  a  written  extra  work 
order,  the  requirement  that  such  an  order 
be  obtained  would  be  rendered  nugatory, 
since  Government  inspectors  are  always 
present  at  the  sites  of  the  work.  Further- 
more, the  contractor  has  failed  to  show 
convincingly  that  the  so-called  merchant- 
able timber  cut  from  the  special  tracts  was 
in  fact  merchantable.  Since  the  definition 
of  merchantability  in  the  specifications  was 
rather  vague,  the  parties  solved  this  prob- 
lem practically  by  arranging  to  have  the 
merchantable  trees  marked  with  yellow 
paint.  The  evidence  does  not  warrant  the 
conclusion,  however,  that  the  trees  were  so 
marked. 

Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31, 1956)  63  I.D.  209 

The  test  for  determining  whether  the 
work  under  a  Government  contract  has 
been  completed,  within  the  intent  of  provi- 
sions imposing  liquidated  damages  for  fail- 
ure to  complete  the  work  by  a  prescribed 
date,  is  not  whether  every  jot  and  tittle  of 
the  work  has  been  done,  but  whether  the 
contractor  has  substantially  performed  the 
work  required  by  the  contract.  Evidence 
that  the  job  of  building  a  particular  struc- 
ture has  been  substantially  completed  may 
be  found  in  the  relative  inconsequentiality, 
both  as  to  character  and  amount,  of  the 
work  remaining  to  be  done ;  in  the  success- 
ful use  of  the  structure  for  its  intended 
purpose,  notwithstanding  some  uncorrected 


defects ;  and  in  the  expert  opinions  of  the 
chiefs  of  the  engineering  and  administra- 
tive services  of  the  bureau  that  made  the 
contract  and  supervised  its  administration 
to  the  effect  that  the  contract  work  had 
been  substantially  completed. 
Appeal  of  Urban  Plumbing  and  Heating 
Company,  IBCA-43   (Nov.  21,  1956) 

63  I.D.  381 

The  total  deletion  by  the  Government  of 
an  item  providing  for  a  select  borrow  sur- 
face course  in  a  contract  for  the  construc- 
tion of  Section  "G"  of  the  Richardson 
Highway  in  Alaska  entitles  the  contractor 
to  an  equitable  adjustment  under  the 
"changes"  article  of  the  contract  when  the 
item  was  deleted  because  of  insufficiency 
of  funds  rather  than  to  meet  unanticipated 
field  conditions,  provided  that  the  contrac- 
tor has  demonstrated  a  relation  of  cause 
and  effect  between  the  deletion  of  the  item 
and  the  consequences  attributed  thereto. 
The  contractor  is  entitled  to  an  equitable 
adjustment  for  preparatory  work  on  a 
specialized  plant  designed  to  produce  the 
select  borrow  material  economically  but 
not  for  another  plant  which  was  either  not 
acquired  for  the  sole  purpose  of  perform- 
ing the  deleted  item  or  which  was  aban- 
doned as  the  instrument  for  the  perfor- 
mance of  the  item  long  before  its  deletion. 
On  the  other  hand,  the  contractor  is  not 
entitled  to  any  equitable  adjustment  by 
reason  of  difficulties  encountered  in  finish- 
ing the  subgrade  when  such  difficulties 
were  due  to  its  own  haste  and  inadequacies 
in  finishing  the  subgrade  prior  to  the  dele- 
tion of  the  surfacing  course,  or  by  reason 
of  the  prolongation  of  the  work  into  an- 
other operating  season  when  this  was  due 
to  the  same  cause,  and  to  the  failure  of 
the  contractor  to  give  timely  notice  of  com- 
pletion prior  to  the  onset  of  winter 
weather.  A  highway  contractor  may  not 
maintain  high-salaried  employees  and 
equipment  during  the  winter  to  complete 
work  that  had  been  virtually  completed  at 
the  close  of  the  prior  working  season  for 
fear  that  the  Government  might  require 
excessive  repairs  of  winter  maintenance 
when  such  fear  proved  groundless.  In  any 
event,  a  claim  that  the  failure  of  the  Gov- 
ernment to  perform  its  obligations  under 
a  contract  resulted  in  the  prolongation  of 
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the  work  into  another  season  is  a  claim 
for  unliquidated  damages  that  may  not  be 
administratively  settled  or  allowed. 
Appeals  of  Morrison-Knu&sen  Company, 
Inc.,  IBCA-36  and  IBCA-50  (May  27, 
1957)  64  I.D.  185 

A  contract  for  the  erection  of  several 
comfort  stations  may  be  considered  as  sub- 
stantially complete,  within  the  meaning  of 
the  rule  of  law  that  precludes  the  assess- 
ment of  liquidated  damages  for  periods 
after  the  contract  work  is  substantially 
complete,  notwithstanding  that  at  one  of 
the  comfort  stations  minor  items  of  correc- 
tive work  remain  to  be  done  and  a  few  of 
the  toilet  fixtures  remain  to  be  installed,  if 
the  evidence  establishes  that  these  deficien- 
cies are  not  such  as  to  impair  materially 
the  usability  of  the  station. 
Appeal  of  Elmer  A.  Roman,  IBCA-57 
(June  28, 1957) 

In  order  to  permit  inspection  of  damage 
caused  by  a  flood  resulting  from  an  unusu- 
ally heavy  rainstorm  a  contractor  could  be 
required  to  dewater  a  headworks  struc- 
ture inundated  by  the  flood  waters  when 
the  contract  provided  that  the  contractor 
was  to  provide  without  cost  to  the  Govern- 
ment reasonable  facilities  for  the  inspec- 
tion of  the  work. 

A  contractor  engaged  in  rehabilitating 
an  existing  irrigation  system  should  expect 
that  some  maintenance  work  and  even 
minor  construction  work  will  be  performed 
during  the  construction  period  of  the  con- 
tract, and  the  fact  that  such  work  was  per- 
formed does  not  excuse  the  contractor 
from  repairing  damage  caused  by  flood 
waters  resulting  from  an  unusually  heavy 
rainstorm.  This  is  especially  so  when  the 
contractor  has  failed  to  show  that  there 
was  a  causal  connection  between  such  work 
and  the  damage  to  the  contractor's  work. 

The  question  whether  a  contractor  who 
was  engaged  in  the  rehabilitation  of  an 
existing  irrigation  system  may  be  required 
to  repair  storm  damage  to  the  work  out- 
side the  pay  or  neat  lines  of  the  contract 
depends  in  large  part  upon  whether  the 
contractor  was  negligent  in  its  operations 
prior  to  the  occurrence  of  the  storm.  Al- 
though under  the  terms  of  the  contract 
the  contractor  was  required  to  repair  the 
storm  damage  irrespective  of  fault  on  its 


part,  this  obligation  would  be  limited  to 
the  restoration  of  the  work  it  had  under- 
taken under  the  contract.  On  the  other 
hand,  if  the  contractor  were  guilty  of  negli- 
gence in  the  conduct  of  its  operations  prior 
to  the  storm,  it  would  be  obligated  to 
repair  any  damage  attributable  to  its  negli- 
gence, whether  within  or  without  the  pay 
or  neat  lines.  However,  even  though  the 
contractor  were  not  negligent,  the  scope 
of  its  obligation  to  repair  storm  damage 
would  not  be  so  narrow  that  it  could  not 
be  required  to  do  any  work  that  was  out- 
side the  pay  or  neat  lines,  nor  so  wide  that 
it  could  be  required  to  restore  any  property 
of  the  Government  that  may  have  been 
damaged  by  the  storm.  Thus,  the  contrac- 
tor, who  was  required  to  make  an  opening 
through  an  embankment,  was  not  obligated 
to  rebuild  other  portions  of  it,  irrespective 
of  the  relationship  of  this  work  to  the  res- 
toration of  the  area  excavated  by  the  con- 
tractor or  to  the  completion  of  other 
features  of  the  contract  work. 

A  contractor  who  was  entirely  coopera- 
tive, and  who  would  have  provided  addi- 
tional works  to  protect  its  operations  in 
rehabilitating  an  existing  irrigation  sys- 
tem, if  such  works  had  been  clearly  de- 
manded or  even  suggested  by  project 
personnel,  cannot  be  held  to  have  been 
negligent  in  the  conduct  of  its  operations 
when  a  storm  occurred  that  proved  to  be 
of  such  magnitude  that  its  consequences 
could  hardly  be  said  to  have  been  fore- 
seeable either  by  the  contractor  or  by  proj- 
ect personnel.  The  burden  of  proving 
that  the  contractor  was  negligent  rests  on 
the  Government  in  such  circumstances,  and 
this  burden  cannot  be  sustained  simply  by 
showing  failure  on  the  part  of  the  contrac- 
tor to  coordinate  effectively  the  work  of 
its  subcontractors,  so  that  they  would 
perform  the  subcontracts  on  time,  if  the 
prime  contractor  did  not  breach  its  obli- 
gation of  timely  performance  towards  the 
Government,  nor  by  showing  that  the  prime 
contractor  performed  other  acts  in  the 
course  of  construction  which  may  not 
have  been  causative  factors  in  magnifying 
the  damage  caused  by  the  storm.  How- 
ever, the  contractor  was  guilty  of  negli- 
gence when,  having  completed  a  wasteway 
structure,   he  failed  to  place  the  backfill 
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above  the  structure  for  a  period  of  approxi- 
mately 6  months  prior  to  the  storm,  since 
such  neglect  would  expose  the  structure  to 
damage  even  in  an  ordinary  rainy  season. 
Appeal  of  Barnard-Curtis*  Company, 
IBCA-S2  (Aug.  9,  1957)  04  I.D.  312 

The  existence  of  an  error  in  calculating 
an  estimated  quantity  of  excavation  and 
of  a  further  unexplained  discrepancy  be- 
tween the  estimated  quantity  of  excavation 
and  the  actual  excavation  does  not  in  itself 
establish  that  a  contracting  officer  was 
wrong  in  finding  and  concluding  that  the 
contractor  could  have  made  a  sufficiently 
accurate  calculation  of  the  probable 
amount  of  the  excavation  by  utilizing  in- 
formation supplied  by  the  drawings  and 
specifications,  and  that,  in  view  of  the 
approximate  quantities  provision  included 
in  the  specifications,  additional  compen- 
sation could  not  be  allowed  by  reason  of  a 
substantial  underrun  below  the  estimated 
quantity. 

Appeal  of  the  Diamond  Engineering  Com- 
pany, IBCA-93  (Dec.  20, 1957) 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  it  was  compelled  to  excavate 
two  inches  below  the  spring  lines  of  the 
tunnels  throughout  their  lengths  in  order 
to  provide  space  for  installing  steel  lagging 
outside  the  steel  ribs  must  be  rejected 
when  the  contractor  was  paid,  in  accord- 
ance with  the  provisions  of  the  specifica- 
tions, for  such  additional  excavation  in  the 
reaches  of  the  tunnels  as  was  necessary  to 
permit  installation  of  steel  lagging,  and 
the  installation  of  steel  lagging  was  wholly 
unnecessary  in  other  long  reaches  of  the 
tunnels. 

Appeal  of  J.  A.  Tertcling  &  Sons,  Inc., 
IBCA-27  (Dec.  31,  1957)  64  I.D.  46(5 

A  contractor  engaged  in  the  construction 
of  a  helium  plant,  who  was  expressly  re- 
quired by  the  terms  of  the  specifications 
to  make  "every  reasonable  effort"  to  safe- 
guard the  plans  for  the  plant  and  to  assure 
that  its  employees  were  loyal  Americans, 
was  impliedly  required  to  bear  the  cost 
of  a  security  check  of  its  employees  to  be 
made  by  an  outside  investigative  agency. 
Appeal  of  Quaker  Valley  Constructors,  Inc., 
IBCA-89  (Jan.  31,  1958)  65  I.D.  53 


A  contractor  was  engaged  in  stringing 
operations  while  constructing  a  transmis- 
sion line  under  a  contract  which  required 
the  reels  of  conductor  to  be  furnished  by 
the  Government.  After  stringing  opera- 
tions had  commenced,  the  contractor  dis- 
covered that  many  of  the  reels  were  de- 
fectively wound,  and  that  this  condition 
necessitated  stops  in  its  operations  for  the 
purpose  of  disentangling  individual  wraps 
of  the  conductor  and  of  cutting  off  tails. 
The  contractor  filed  a  claim  for  additional 
compensation  for  performing  this  work, 
and  a  change  order,  which  provided  addi- 
tional compensation  and  which  was  ac- 
cepted by  the  contractor,  was  entered. 
Subsequently,  the  contractor  filed  an  ad- 
ditional claim  based  on  a  general  slow- 
down of  its  operations,  as  distinguished 
from  the  complete  stoppages  of  its  opera- 
tions involved  in  the  repair  or  adjustment 
of  the  defectively  reeled  conductor.  The 
slow-down  claim  also  included  an  element 
based  on  "over-inspection"  of  the  contrac- 
tor's operations.  The  slow-down  claim 
must  be  rejected  when  the  evidence  shows 
that  the  contractor  operated  too  fast  rather 
than  too  slow,  and  that  this  method  of 
operation  rather  than  the  condition  of 
the  conductor  or  over-inspection  was  re- 
sponsible for  the  difficulties. 
Appeals  of  Tyee  Construction  Company 
and  Parker-Schram  Company,  IBCA-112 
and  IBCA-113  (Apr.  30, 1958) 

Notwithstanding  the  occurrence  of  a 
storm  which  constituted  "unusually  severe 
weather"  within  the  meaning  of  the  delays- 
damages  provision  of  the  contract,  and 
which  damaged  the  excavation  work  of  the 
contractor,  it  was  not  entitled  to  an  ex- 
tension of  time  for  restoring  the  excava- 
tion when  during  the  period  when  the 
restoration  could  have  been  accomplished, 
it  could  have  made  no  progress  due  to  its 
failure  to  have  delivered  to  the  job  site 
the  main  anchor  beam  and  erector  anchor 
bar  without  which  concrete  could  not  have 
been  poured.  To  be  entitled  to  an  exten- 
sion of  time  the  contractor  must  show  not 
only  that  an  excusable  cause  of  delay  oc- 
curred but  also  that  it  was  a  factor  in  the 
ultimate  delay  in  the  completion  of  the 
work.  The  contractor  is  entitled,  however, 
to  an  extension  of  time  for  2  days  which 
were  required  by  the  contractor  to  do  the 
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extra  concrete  and  form  work  necessitated 
by  the  storm,  notwithstanding  shortcom- 
ings in  the  concrete  work  that  had  to  be 
remedied,  since  it  would  undoubtedly  have 
completed  all  of  the  concrete  work  2  days 
earlier  if  the  storm  had  not  occurred. 
Appeal  of  Younger  Bros.,  Inc.,  IBCA-148 
( May  28, 1958)  65  I.D.  238 

Claims  of  a  contractor  engaged  in  the 
construction  of  two  substations  for  the 
Bonneville  Power  Administration  based  on 
charges  of  misconduct  of  the  inspectors  in 
supervising  the  work  must  be  rejected 
when  (1)  the  evidence  in  support  of  the 
claims  is  extremely  stale  (2)  the  contrac- 
tor in  appealing  has  not  requested  a  hear- 
ing at  which  the  witnesses  with  knowledge 
of  the  events  could  be  heard  and  subjected 
to  cross-examination  (3)  the  top  officials 
of  Bonneville  who  were  aware  of  the  con- 
tractor's charges  visited  the  site  of  the 
work  for  the  purpose  of  investigating  the 
charges,  and  after  investigation  found 
them  to  be  groundless  (4)  there  is  inde- 
pendent evidence  of  the  good  character  and 
competence  of  the  inspectors  (5)  there 
were  numerous  shortcomings  in  the  per- 
formance of  the  contractor's  work  that 
might  have  motivated  his  countercharges 
(6)  the  charges  are  based  on  misunder- 
standings of  the  situations  from  which  they 
arose;  and,  finally  (7)  the  charges  run 
counter  to  inherent  probabilities  and  are 
otherwise  not  credible. 

The  claim  of  a  contractor  engaged  in  the 
construction  of  substations  for  the  Bonne- 
ville Power  Administration  that  he  was 
obliged  to  incur  expenses  for  overtime 
by  reason  of  an  order  of  the  contracting 
officer  to  accelerate  the  work  must  be  re- 
jected when  it  appears  that  the  contrac- 
tor was  greatly  behind  in  his  work  at  that 
time;  that  the  contracting  officer  had  the 
express  right  under  the  specifications  to 
direct  that  the  contractor's  work  force  be 
increased  when  a  satisfactory  rate  of  prog- 
ress was  not  being  maintained;  and  that 
the  contracting  officer  merely  authorized 
the  overtime  work.  Although  the  contrac- 
tor had  prior  thereto  requested  an  exten- 
sion of  time,  and  the  contracting  officer  had 
failed  to  act  on  the  request,  the  contractor 
cannot  be  said  to  have  been  prejudiced 
when  the  request  was  not  made  at  the  time 
the  delays  occurred;   the  contractor  did 


not  demur  against  the  contracting  officer's 
inaction,  and  the  contracting  officer,  after 
virtually  granting  the  contractor's  request 
at  the  time  the  work  was  ordered  to  be 
accelerated,  finally  granted  an  adequate 
extension  of  time. 

Appeal  of  W  &  W  Company,  IBCA-54 
(Aug.  4,  1958) 


A  claim  of  a  contractor  for  an  extension 
of  time  based  on  delay  in  securing  per- 
formance and  payment  bonds,  due  to  the 
unexpected  liquidation  of  its  bonding  com- 
pany, must  be  denied,  even  if  it  be  assumed 
for  the  sake  of  argument  that  this  event 
was  unforeseeable,  when  it  is  wholly  spec- 
ulative whether  the  delay  actually  made 
any  difference  to  the  contractor.  Even  if 
the  contractor  had  been  able  to  obtain  the 
bonds  sooner,  it  does  not  follow  that  it 
would  necessarily  have  been  given  notice 
to  proceed  any  earlier  than  it  was  given. 
Moreover,  the  contractor  has  not  shown 
that  it  would  have  obtained  a  more  favor- 
able performance  period  if  the  delay  had 
not  occurred. 

A  contractor  is  not  entitled  to  an  exten- 
sion of  time  for  performance  on  the  ground 
that  the  Government  required  the  instal- 
lation of  a  different  type  of  pump  than 
that  designated  in  the  specifications  when 
there  is  no  showing  that  either  type  of 
pump,  the  delivery  of  which  would  have 
required  from  60  to  90  days,  would  have 
arrived  on  the  job  at  the  time  of  its  con- 
templated installation. 

A  contractor  who  is  entitled  to  an  exten- 
sion of  time  for  performance  by  reason 
of  such  an  unforeseeable  cause  as  "unusu- 
ally severe  weather"  is  nonetheless  entitled 
to  such  relief,  despite  the  fact  that  its 
progress  schedule,  which  it  was  required 
by  the  specifications  to  furnish  to  the  Gov- 
ernment merely  for  the  latter's  informa- 
tion, may  have  indicated  that  no  work  was 
originally  scheduled  during  part  of  the 
period  when  the  unusually  severe  weather 
occurred. 

Appeal  of  Black  Hills  Ditching  Co.,  Inc., 
IBCA-145  (Aug.  15,  1958)  65  I.D.  342 

Under  a  unit-price  contract  for  the  ex- 
cavation of  borrow  material  where  the 
Government  fails  to  comply  with  the  meas- 
urement provisions  of  the  contract,  and 
where   compliance    subsequently   becomes 
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impossible,  payment  for  the  excavated  ma- 
terial is  to  be  made  on  that  basis  which 
is  most  consistent  with  the  provisions  of 
the  contract  and  the  available  data  of  a 
reliable  nature  as  to  the  quantities 
excavated. 

Appeal  of  Larsen-Meyer  Construction  Co., 
IBCA-85  (Nov.  24,  1958)  65  I.D.  463 

Whatever  may  be  the  general  scope  of 
a  provision  in  the  specifications,  empower- 
ing the  contracting  officer  to  suspend  the 
work  when  conditions  were  "unfavorable 
for  the  prosecution  of  the  work,"  it  is  clear 
that  it  cannot  be  held  to  extend  to  a  situa- 
tion that  was  foreseeable  in  view  of  other 
provisions  of  the  specifications,  which 
warned  the  contractor  of  the  very  same 
conditions  and  extended  the  time  of  per- 
formance by  reason  thereof. 
Appeal  of  Reid  Contracting  Company,  Inc., 

IBCA-74  (Dec.  19,  1958)  65  I.D.  500 

i 

A    claim    for    additional    compensation 

made  by  a  tunneling  contractor,  who  en- 
countered volcanic  tuff  breccia  rather  than 
andesite  rock  which  it  expected,  must  be 
rejected,  even  if  it  be  assumed  that  the  tuff 
breccia  material  constituted  a   "changed 
condition"    within   the   meaning    of   that 
;  clause  in  the  standard  form  of  Government 
J  construction  contract,  when  the  contractor 
is   unable    to   prove   that   such   material 
actually  increased  the  difficulties  of  ex- 
cavation and  its  costs.     Such  a  conclusion 
must  be  reached  when  the  record  shows 
that  normally  tuff  breccia  is  as  easy  to 
,  work  in  as  andesite  rock,  and  that  the  con- 
.  tractor's  difficulties  may  have  been  largely 
I  due  to  its  lack  of  experienced  employees 
with  the  requisite  know-how  for  dealing 
with  the  problems  encountered  and  its  em- 
ployment   of   experimental   methods   and 
equipment  which  may  have  impeded  the 
work. 

Appeal  of  George  A.  Lord  and  William  T. 
Lord,  Partners,  d/b/a  Lord  Bros.  Contrac- 
tors, IBCA-125  (Feb.  16, 1959)      66  I.D.  34 

The  provision  in  the  standard-form  con- 
struction contract  that  the  contractor  shall 
at  his  own  expense  "obtain  all  licenses  and 
permits  required  for  the  prosecution  of  the 
work"  does  not  impose  upon  a  contractor, 
whose  undertakings  include  installing  sani- 
tary  plumbing   on   Government   property 


and  connecting  such  plumbing  with  a 
county  sewer,  the  responsibility  for  pay- 
ing a  charge  assessed  by  the  county  for 
the  use  to  be  made  of  the  sewer  by  the 
Government,  nor  for  solving  the  impasse 
created  by  a  conflict  between  the  plumbing 
specifications  of  the  contract  and  the 
county  plumbing  code.  Refusal  by  the 
county  to  issue  a  permit  for  the  connection 
save  upon  condition  that  such  charge  be 
paid  and  that  the  specifications  be  altered 
to  conform  to  such  code  constitutes  an  ex- 
cusable cause  of  delay  under  the  standard- 
form  "delays-  damages"  clause. 
Appeal  of  James  C.  Christopher,  d/b/a 
Christopher  Construction  Company, 
IBCA-109  (Mar.  31,  1959)  66  I.D.  117 

A  Government  construction  contractor 
which  had  erected  a  transmission  line 
tower  that  was  damaged  as  a  result  of  an 
earthslide  precipitated  by  the  acts  of  a 
third  person  was  entitled  to  payment  for 
the  erection  of  the  tower  but  was  charge- 
able with  what  would  have  been  the  costs 
of  reconstructing  the  tower,  even  though 
the  contracting  officer  had  decided  to  re- 
place the  tower  with  another  one  of  a  dif- 
ferent type  at  another  location. 
Appeal  of  Parker-Schram  Company, 
IBCA-118   (Jan.  11,  1960) 

A  contractor  may  not  assume  from  the 
dimensions  of  typical  sections  of  the  draw- 
ings of  a  ditch  for  closed  drains  that  the 
excavation  can  be  performed  with  an  or- 
dinary ditching  machine  when  the  specifica- 
tions clearly  indicated  that  the  neat  lines 
of  the  drawings  were  for  payment  purposes 
only. 

Appeal  of  Henly  Construction  Company, 
IBCA-165   (Jan.  22,  I960)' 

Under  a  standard-form  construction  con- 
tract each  part  of  the  work  done  must 
conform  to  the  requirements  of  the  speci- 
fications as  of  the  time  when  the  job  as  a 
whole  is  completed,  and  not  merely  as  of 
the  time  when  that  particular  part  of  the 
work  is  completed,  unless  there  is  an  ar- 
rangement for  final  acceptance  of  such  part 
separately  from  the  remainder  of  the  work. 
Appeal  of  Dane  Construction  Corporation, 
IBCA-135  (Feb.  15, 1960) 

When  the  specifications  provided  for  the 
classification    of    excavated    material    as 
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either  "common,"  '•intermediate,"  or 
"rock,"  and  the  contractor  challenges  the 
relative  amounts  of  the  intermediate  and 
rock  classifications  made  by  the  Govern- 
ment, the  Government's  classifications, 
which  could  not  be  made  with  exactitude 
but  necessarily  involved  the  exercise  of 
judgment,  will  not  be  disturbed  in  the  ab- 
sence of  a  convincing  showing  by  the  con- 
tractor of  error  or  bad  faith  on  the  part 
of  the  Government. 

Appeal  of  Henly  Construction  Company, 
IBCA-I85  (Feb.  23,  I960)  67  I.D.  44 

When  experience  with  the  operations  of 
a  roadway  contractor  for  a  period  of  over 
a  month  showed  that  its  equipment  and 
methods  of  operation  were  hopelessly  in- 
adequate to  work  long  stretches  of  road- 
way, and  the  specifications  expressly  per- 
mitted the  construction  engineer  in  charge 
of  the  work  to  restrain  the  contractor  from 
undertaking  new  work  to  the  prejudice  of 
work  already  started,  he  did  not  exceed 
his  authority  by  limiting  the  span  of  road- 
way on  which  the  contractor  might  work 
to  a  designated  number  of  feet.  The  im- 
position of  this  operational  limitation  can- 
not be  successfully  advanced  by  the 
contractor  as  an  "act  of  Government,"  con- 
verting the  termination  for  default  into  a 
termination  for  the  convenience  of  the 
Government. 

Appeal  of  Ricliey  Construction  Company, 
IBCA-187  (Apr.  8,  1960)  67  I.D.  118 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construction 
of  a  transmission  line,  to  be  energized  at 
an  unusually  high  voltage  and  to  be  strung 
with  conductor  or  wire  of  a  new  variety, 
which  provides  that  the  conductor  and  its 
fittings  will  be  furnished  by  Bonneville, 
the  Board  of  Contract  Appeals  finds,  upon 
the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional 
compensation  for  (1)  stoppages  of  the 
stringing  of  the  conductor  in  order  to  fa- 
cilitate inspection  and  repair  of  fabricator- 
caused  defects  in  the  wire  (2)  cutting  of 
abnormal  lengths  of  conductor  from  heads 
and  tails  of  the  reels  because  of  excessive 
looseness  of  the  wire  (3)  difficulties  in 
bringing  sections  of  the  transmission  line 
to  proper  sag  because  of  fabricator-caused 


wire  defects  (4)  difficulties  in  splicing 
conductor  due  to  defects  in  the  sleeves 
furnished  for  this  purpose;  and  (5)  cold 
weather  costs  attributable  to  prolongation 
of  the  contract  work  into  a  period  of  un- 
usually severe  winter  weather  by  reason  of 
actions  taken  by  Bonneville  to  discover 
or  remedy  fabricator-caused  wire  defects. 
The  Board  also  finds  that  the  contract 
performance  time  should  be  extended  on 
account  of  such  weather  and  such  actions. 
Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  addi- 
tional compensation  for  (I)  utilization  of 
novel  means  of  holding  together  the 
strands  of  wire  at  conductor  ends  (2) 
pulling  of  a  section  of  conductor  across 
an  energized  transmission  line  coinciden- 
tally  with  a  cutoff  of  defective  wire  (3) 
compliance  with  stringing  instructions  re- 
quiring insulator  strings  at  key  locations 
to  be  held  plumb  while  the  conductor  is 
being  brought  to  proper  sag  (4)  delay  of 
unchanged  work  caused  by  a  change  in  the 
location  of  a  tower  (5)  timing  of  the 
delivery  of  short-length  reels  of  conductor 
(6)  instructions  of  inspectors  concerning 
the  amount  of  lagging  to  be  used  for  pro- 
tection of  the  conductor  against  damage 
through  contact  with  the  ground;  and  (7) 
use  of  hard  armor  rods. 
Appeal  of  Bay  Construction,  Inc.,  and  Don 
L.  Cooncy.  Inc.,  IBCA-77   (Nov.  30,  1960) 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construction 
of  a  transmission  line,  to  be  energized  at 
an  unusually  high  voltage  and  to  be  strung 
with  conductor  or  wire  of  a  new  variety, 
which  provides  that  the  conductor  and  its 
fittings  will  be  furnished  by  Bonneville, 
the  Board  of  Contract  Appeals  finds,  upon 
the  basis  of  the  evidence  presented,  that 
the  contractor  is  entitled  to  additional  com- 
pensation for  (1)  stoppages  of  the  string- 
ing of  the  conductor  in  order  to  facilitate 
inspection  and  repair  of  fabricator-caused 
defects  in  the  wire  (2)  delay  resulting 
from  the  undisclosed  mislocation  of  a 
tower  (3)  cutting  of  abnormal  lengths  of 
conductor  from  heads  and  tails  of  the  reels 
because  of  excessive  looseness  of  the  wire 
and  (4)  difficulties  in  splicing  conductor 
due  to  defect  in  the  sleeves  furnished  for 
this  purpose. 
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Under  the  same  contract  the  Board  finds 
that  the  contractor  is  not  entitled  to  addi- 
tional compensation  for  (1)  instructions 
of  inspectors  concerning  the  amount  of 
lagging  to  be  used  for  protection  of  the 
conductor  against  damage  through  contact 
with  the  ground  (2)  utilization  of  novel 
means  of  holding  together  the  strands  of 
wire  at  conductor  ends;  and  (3)  overtime 
costs  that  were  unreasonably  incurred  even 
though  involving  work  for  which  addi- 
tional compensation  is  otherwise  due. 
Appeal  of  W.  L.  Ridge  Construction,  Com- 
pany, IBCA-80  (Nov.  30, 1960) 

Under  a  contract  for  the  placement  of  a 
gravel  blanket  overlain  by  riprap,  the  con- 
tractor is  not  entitled  to  additional  com- 
pensation for  (a)  removing  spalls,  gravel, 
dirt  and  vegetative  matter  from  riprap 
that  in  its  natural  state,  as  ascertainable 
by  a  reasonable  site  investigation,  contains 
more  of  such  extraneous  material  than  is 
permissible  under  a  proper  interpretation 
of  the  specifications,  even  though  the  riprap 
is  taken  from  sources  that  are  described 
in  the  specifications  as  containing  rock 
"suitable  for  riprap,"  or  (b)  complying 
with  instructions  as  to  the  procedures  to 
be  used  in  placing  and  smoothing  riprap, 
given  by  an  authorized  representative  of 
the  contracting  officer,  in  the  absence  of 
satisfactory  proof  that  the  results  called 
for  by  the  specifications  could  have  been 
achieved  at  less  expense  through  the  use 
of  other  procedures. 

Under  a  contract  for  the  building  of  a 
road,  the  contractor  is  entitled  to  compen- 
sation for  excavating  unstable  natural  ma- 
terial where  the  Government  fails  to  prove 
its  defense  that  payment  for  such  work  had 
been  made,  but  is  not  entitled  to  compensa- 
tion for  excavating  unstable  material  in 
an  embankment  he  had  constructed  where 
the  evidence  disproves  his  contention  that 
the  Government  inspectors  caused  the  ma- 
terial to  be  unstable  by  requiring  him  to 
wet  it  too  much. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Mould- 
ing Construction  Co.,  IBCA-153  (Mar.  13, 
1961)  68  I.D.  57 

Where  a  supply  contract  contains  two 
separate  required  delivery  dates  for  two 
lots  of  equipment  to  be  delivered  to  the 
work  site,  and  one  lot  is  delivered  15  days 


late,  the  delivery  of  the  remaining  lot  on 
time  does  not  constitute  substantial  per- 
formance. 

Appeal  of  Southwest  Welding  and  Manu- 
facturing Division,  Yuba  Consolidated 
Industries,  Inc.,  IBCA-281  (Oct.  29. 
1962)  69  I.D.  173 

A  contract  is  substantially  performed 
when  it  is  so  nearly  completed  that  the 
remaining  work  is  inconsequential  and  will 
not  impair  the  utility  of  the  product  of 
the  contract. 

Appeal  of  Eastern  Maintenance  Company, 
IBCA-275   (Nov.  29,  1962)         69  I.D.  215 

A  provision  in  a  contract  for  the  string- 
ing of  aluminum  conductor  on  a  transmis- 
sion line  to  be  energized  at  a  very  high 
voltage  which  states  that  the  contractor, 
if  he  elects  against  stringing  the  line  under 
tension,  may  use  lagging  "to  prevent  the 
conductor  from  being  dragged  over  the 
ground  or  other  obstructions  where  there 
is  possibility  of  damage  to  the  conductor" 
means  that  enough  lagging  must  be  used 
to  forestall  any  reasonable  possibility  of 
damage  to  the  conductor  through  contact 
with  the  ground,  and  requires  the  use  of 
sufficient  lagging  to  keep  the  conductor  en- 
tirely clear  of  the  ground  where,  but  only 
where,  the  terrain  is  so  fraught  with  haz- 
ards that  avoidance  of  all  contact  between 
it  and  the  conductor  is  needed,  as  a  prac- 
tical matter,  to  forestall  any  reasonable 
possibility  of  damage  to  the  latter  (Claim 
B-l). 

A  contractor  who  undertakes  to  string 
a  transmission  line  with  a  new  variety  of 
conductor  furnished  by  the  Government  is 
entitled  to  additional  compensation  on  ac- 
count of  work  stoppages  ordered  by  the 
Government  in  order  to  facilitate  inspec- 
tion of  the  conductor  for  fabricator-caused 
defects,  repairs  ordered  by  the  Govern- 
ment for  the  correction  of  such  defects, 
removal  of  obstacles  to  acceptable  perform- 
ance interposed  by  such  defects,  and  other 
measures  necessitated  by  their  presence  or 
suspected  presence.  The  contractor,  how- 
ever, is  not  entitled  to  additional  compen- 
sation for  expenses  incurred  in  devising 
and  using  reasonable  stringing  procedures 
needed  because  of  novel  qualities  of  the 
conductor,  rather  than  because  of  defects 
in  its  fabrication,  or  for  losses  incurred  in 
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unsuccessful  attempts  to  follow  the  pro- 
cedures customarily  applied  in  the  past  to 
the  most  nearly  comparable  varieties  of 
conductor,  since  by  engaging  to  string  a 
new  variety  of  conductor  the  contractor 
assumed  the  responsibility  to  ascertain 
whether  the  prevailing  methods  of  string- 
ing would  work  well  with  the  new  product 
and,  if  not,  to  find  and  adopt  methods  that 
would  (Claims  B-2,  B-3,  C-l  through 
C-4,  and  D-l  through  D-4). 
Appeals  of  Alontgomery-Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

Under  a  contract  for  the  construction  of 
a  transmission  line  containing  the  "Per- 
mits and  Responsibility  for  Work,  etc.," 
Clause  of  Standard  Form  23 A  (March 
1953),  as  implemented  by  a  provision  that 
"final  acceptance  is  to  be  in  writing  at 
the  time  all  work  is  completed  to  the  sat- 
isfaction of  the  contracting  officer,"  the 
contractor  is  responsible  for  repairing  at 
his  own  expense  a  tower  erected  under  the 
contract  that  before  final  acceptance  of  the 
line  is  damaged,  without  the  fault  of 
either  party,  by  logs  and  debris  thrown 
against  the  tower  by  forces  of  nature. 

The  allegation  that  the  logs  and  debris 
may  have  belonged  to  the  Government  is 
not  sufficient  to  shift  liability  for  the 
tower  repairs  to  it.  Final  acceptance  may 
be  deferred  until  after  the  contracting 
officer  has  had  a  reasonable  opportunity 
to  satisfy  himself  that  the  work  fully  con- 
forms to  all  requirements  of  the  contract. 
Assumption  by  the  Government  of  respon- 
sibility for  removal  of  the  logs  and  debris 
is  not  an  assumption  of  liability  for  re- 
pairs to  the  tower  which  are  made  by  the 
contractor  with  knowledge  that  the  Gov- 
ernment disclaims  responsibility  for  such 
repairs. 

Appeal  of  Charles  T.  Parker  Construction 
Co.,  IBCA-335  (Jan.  29,  1964)        71  I.D.  6 

Where  the  contractor's  chosen  method  of 
performance  of  a  contract  for  construction 
of  a  bridge  was  the  building  of  a  dike 
across  the  river  for  accommodating  con- 
tractor's equipment,  and  the  impounding 
of  the  river  during  high  water  due  to  in- 
sufficient openings  in  the  dike  caused  ero- 
sion damage  to  the  river  bank,  the  work 


of  restoring  the  bank  at  the  Government's 
direction  pursuant  to  contract  provisions 
requiring  the  contractor  at  his  own  ex- 
pense to  restore  landscape  features  dam- 
aged by  the  contractor's  operations,  is  not 
extra  work.  No  additional  compensation 
is  due  the  contractor. 

Appeal  of  Triangle  Construction  Company, 
IBCA-296  (Mar.  2,  1964)  71  I.D.  73 

A  contractor  is  entitled  to  an  extension 
of  time  pursuant  to  the  Clause  5  of  Stand- 
ard Form  23-A  (April  1961  Edition) 
where  unforeseeable  overruns  of  estimated 
quantities  delayed  the  performance  of  the 
contract. 

Appeal  of  R  <&  M  Contractors,  Inc., 
IBCA-325  (Apr.  21,  1964)  71  I.D.  132 

An  interior  void  in  the  rotating  insulator 
column  of  an  oil  circuit  breaker  which,  at 
the  time  of  final  acceptance  of  the  breaker, 
was  not  known  to  the  Government  and 
could  not  have  been  discovered  by  it 
through  reasonable  methods  of  pre-accept- 
ance  inspection  is  a  latent  defect  within 
the  meaning  of  the  Inspection  clause  of  a 
standard-form  supply  contract. 
Appeal  of  Federal  Pacific  Electric  Com- 
pany, IBCA-334  (Oct.  23,  1964) 

71   I.D.  384 

The  Government  as  a  party  to  a  construc- 
tion contract  is  entitled  to  the  performance 
specified  in  the  contract,  irrespective  of 
whether  such  performance  conforms  to  cus- 
tomary construction  standards  in  the  area, 
and  need  not  accept  something  else  that, 
from  a  functional  standpoint,  may  be  "just 
as  good." 

Appeal  of  Clifford  W.  Gartzka,  IBCA-399 
(Dec.  24,  1964)  71  I.D.  487 

XXV.  PROTESTS 
A  contracting  officer  waives  the  require- 
ment of  timely  protest  by  considering  a 
claim  on  the  merits. 

Appeal  of  Jack  Willson,  IBCA-7  (June  14, 
1955)  62  I.D.  225 

Although  the  Board  has  held  that  a  con- 
tracting officer  cannot  invoke  the  require- 
ment of  timely  protest  if  he  has  considered 
a  claim  on  the  merits,  the  consideration  of 
the  merits  must  involve  a  question  of  fact, 
or  at  least  a  mixed  question  of  law  and 
fact  that  is  disputed.     Since  in  the  present 
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$e  the   contracting   officer   merely  held 

it  the  claims  could  not  be  allowed  in 
?w  of  the  approximate  quantities  provi- 
m  of  the  specifications,  which  was  an 

>ression  of  an  opinion  on  a  question  of 

he  was  not  barred  from  denying  the 

lims  merely  for  failure  to  make  timely 

>test. 

)peal  of  R.  P.  Shea  Company,  IBCA-37 
tor.  30,  1955)  62  I.D.  456 

Claims  for  additional  compensation  aris- 
out  of  the  construction  of  the  Fort 
lark  Unit  of  the  Missouri  River  Basin 
'roject  must  be  rejected,  when  the  claims 
ire  either  based  on  alleged  extra  work 
rhich  was  required  by  the  specifications, 
the  claims  are  for  unliquidated  damages 
)t  cognizable  by  the  Board,  or  the  con- 
ictor  failed  to  protest  against  the  alleged 
:tra  work  as  required  by  the  specifica- 
ms. 

Vppeal  of  Korshoj  Construction  Co.,  Inc., 
IBOA-9  (May  2, 1956)  63  I.D.  129 

A  waiver  of  the  failure  of  a  contractor 
to  comply  with  the  provisions  of  the  speci- 
fications relating  to  protest  cannot  appro- 
priately be  implied  when  the  contracting 
officer  considered  some  aspects  of  the 
merits  of  the  claim  only  because  he  was 
under  the  impression  that  the  claim  had 
been  withdrawn. 

Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBOA^O  (Aug.  17, 1956)  63  I.D.  289 

Where  the  specifications  require  that  the 
contractor  file  a  timely  written  protest 
against  any  work  that  he  considers  to  fall 
outside  the  requirements  of  the  contract  or 
against  any  ruling  that  he  considers  to  be 
unfair,  the  failure  of  the  contractor  to 
comply  with  the  requirement  bars  the  con- 
sideration on  the  merits  of  any  claims  not 
so  protested  unless  such  failure  is  waived. 
Appeal  of  McWaters  and  Bartlett, 
IBCA-56  (Oct.  31, 1956) 

When  a  contracting  officer  has  invoked 
the  protest  requirements  of  the  specifica- 
tions as  a  bar  to  the  allowance  of  a  con- 
tractor's claims,  although  he  has  also 
commented  unfavorably  on  the  merits  of 
the  claims,  and  the  contractor  has  failed 
either  to  comply  with  protest  requirements 
of  the  specifications  or  to  present  any 
argument    or    circumstance    justifying    a 


waiver  of  such  requirements,  its  claim  for 
additional  compensation  because  of  alleged 
additional  work  must  be  denied. 
Appeal    of    R.     V.     Lloyd    &     Company, 
IBCA-143  (Feb.  12,  1958) 

The  damage  claims  of  a  contractor  en- 
gaged in  the  construction  of  substations 
for  the  Bonneville  Power  Administration 
based  on  alleged  orders  of  inspectors  to 
perform  work  in  excess  of,  or  contrary  to 
the  requirements  of  the  specifications,  must 
be  rejected  when  the  claims  are  not  sup- 
ported by  credible  evidence  and  the  con- 
tractor did  not  protest  to  the  inspectors' 
superiors  at  the  time  such  work  was  per- 
formed, and  request  them  to  determine 
whether  the  orders  of  the  inspectors  were 
arbitrary  and  unreasonable. 
Appeal  of  W  &  W  Company,  IBCA-54 
(Aug.  4,  1958) 

A  contractor  engaged  in  clearing  and 
grading  a  recreational  area  in  the  Yellow- 
stone National  Park  was  not  entitled  to 
additional  compensation  for  alleged  extra 
moves  in  connection  with  its  operations 
when  the  evidence  is  conflicting  as  to  the 
number  of  the  moves;  the  circumstances 
under  which  they  were  made  are  not  clear ; 
the  moves  may  have  been  necessary  because 
of  the  failure  of  the  contractor  to  coordi- 
nate his  operations  with  those  of  other  con- 
tractors; and  the  contractor  failed  to 
protest  against  the  actions  requiring  the 
additional  moves. 

Appeal  of  Studer  Construction  Company, 
IBCA-117  (Apr.  21,  1960)  67  I.D.  150 

The  protests  clause  customarily  inserted 
in  Bureau  of  Reclamation  construction 
contracts  does  not  apply  to  a  ruling  that  is 
communicated  to  the  contractor  for  the 
first  time  in  a  decision  made  under  the 
"Disputes"  clause  of  the  contract,  and  from 
which  a  timely  appeal  is  taken. 
Appeal  of  Lee  Moulding,  d/b/a  Lee  Mould- 
ing Construction  Co.,  IBCA-153  (Mar.  13, 
1961)  68  I.D.  57 

A  claim  based  on  the  failure  of  the  Gov- 
ernment to  close  a  road  pursuant  to  the 
terms  of  a  contract  for  the  construction  of 
structures  under  or  beside  such  road  is  a 
claim  for  breach  of  contract,  but  a  claim 
based  on  a  sequence  of  work  ordered  by 
the  Government  in  order  to  mitigate  the 
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consequences  of  such  failure  may  amount 
to  a  claim  for  a  change  in  the  contract 
specifications.  No  price  adjustment  on 
account  of  such  a  change,  however,  is  al- 
lowable for  (a)  stoppage  by  the  Govern- 
ment of  operations  being  performed  by  the 
contractor  that  contravene  oral  instruc- 
tions concerning  the  sequence  of  work, 
where  the  contractor  had  not  observed  the 
procedure  established  by  the  contract  for 
protesting  oral  instruction  (b)  operations 
performed  on  the  contractor's  own  initia- 
tive, where  such  oi>e  rations  were  oc- 
casioned by  the  failure  to  close  the  road 
rather  than  by  the  sequence  of  work  or- 
dered, and  where  their  performance  was 
not  compelled  by  either  of  these  acts  of 
the  Government;  or  (c)  increased  super- 
vision expense  incident  to  a  prolongation 
of  the  performance  period  that  is  caused 
by  the  Government's  instructions  concern- 
ing the  sequence  of  work. 
Appeal  of  Seal  and  Company,  IBCA-181 
(Mar.  28,  1961)  68  I.D.  94 

The  right  of  a  contractor  to  compensa- 
tion is  dependent  upon  timely  compliance 
with  a  protest  provision  in  the  contract. 
This  rule  is  not  absolute  but  subject  to 
exceptions.  Under  certain  conditions  fail- 
ure to  make  timely  protest  may  be  waived 
by  the  contracting  officer.  The  failure  to 
waive  is  reviewable  by  the  Board  of  Con* 
tract  Appeals.  One  of  the  factors  to  be 
considered  in  such  review  is  whether  or 
not  the  lack  of  timeliness  is  prejudicial  or 
injurious  to  the  Government. 
Appeal  of  Korshoj  Construction  Company, 
IBCA-321  (Aug.  27,  1963)  70  I.D.  400 

XXVI.  RELEASE 

It  is  well  settled  that  the  failure  to  ex- 
cept an  item  from  settlement  has  the  effect 
of  barring  any  claim  based  on  such  item, 
and,  therefore,  a  contractor  who,  in  execut- 
ing a  release  on  the  contract,  requested  an 
extension  of  time  of  a  certain  number  of 
days  for  the  completion  of  the  work  under 
the  contract,  cannot  subsequently  increase 
its  request  to  a  greater  number  of  days,  in 
order  to  avoid  the  assessment  of  liquidated 
damages. 

Appeal  of  S.  J.  Groves  d  Sons  Company, 
IBCA-S  (Apr.  12,  1955)  62  I.D.  145 

Where  a  change  order  for  extra  work  is 
issued,  to  which  the  contractor  has  agreed, 


and  the  contractor  has  been  paid  the  ad- 
ditional compensation  provided  in  the 
change  order,  a  claim  for  such  compensa- 
tion must  be  denied. 

Appeal  of  Fischbaeh  and  Moore,  IBCA-26 
(July  25, 1955) 

As  a  release  on  contract  given  by  a  con- 
tractor should  be  liberally  construed,  the 
claim  excepted  in  the  release  may  be  main- 
tained, although  based  on  a  legal  theory 
not  mentioned  therein.  To  construe  the 
release  liberally  is  not  tantamount  to  a 
reformation  thereof. 

Appeal  of  L.  D.  Shilling  Company,  Inc., 
IBCA-23  (Aug.  19,  1955) 

A  claim  for  additional  compensation  for 
repairing  leaks  in  pipes  under  a  contract 
which  involved  the  construction  of  pipe- 
lines may  be  allowed  notwithstanding  the 
execution  by  the  contractor  of  a  release  of 
claims  arising  out  of  such  repairs  when 
the  contractor  erroneously  understated  the 
number  of  the  leaks  repaired  and  the  Gov- 
ernment in  accepting  the  release  had 
knowledge  of  circumstances  which  should 
have  put  it  on  notice  that  the  amount  of  the 
claim  reserved  in  the  release  was  so  low 
as  to  indicate  that  the  contractor  was 
making  a  mistake  and  that  its  acceptance 
would,  therefore,  be  inequitable. 

As  releases  obtained  by  the  Government 
by  means  of  the  exertion  of  economic  du- 
ress have  been  treated  as  unilateral  deci- 
sions of  the  contracting  officer  that  are 
subject  to  appeal  under  the  disputes  clause 
of  Government  construction  contracts,  a 
release  which  should  not  have  been  ac- 
cepted by  the  Government  may  similarly  be 
treated  as  the  unilateral  act  of  the  contrac- 
tor and  may  be  disregarded  by  the  adminis- 
trative reviewing  authority  on  appeal. 
Although  such  an  authority  may  not  re- 
form contractual  instruments,  the  disre- 
gard of  the  release  under  such  circum- 
stances does  not  constitute  an  affirmative 
act  of  reformation. 

Appeal  of  United  Concrete  Pipe  Corpora- 
tion, IBCA-42  (May  31,  1956)     63  I.D.  153 

Acceptance  by  a  contractor  of  a  change 
order  which  stipulates  that  no  increase  in 
the  contract  performance  time  will  be 
allowed  "on  account  of  the  performance" 
of  the  work  described  in  the  order  does  not 
bar  the  allowance  of  an  extension  of  time 
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m  account  of  delays  caused  by  the  action 
>f  the  Government  in  holding  up  the  job 
vhile  the  advisability  of  ordering  such  a 
■hange  was  being  considered. 
ippeal  of  Chas.  I.  Cunningham  Co., 
BCA-60  (Dec.  6,  1957)  04  I.D.  440 

It  is  well  settled  that  the  failure  to 
Except  an  item  from  settlement  has  the 
Effect  of  barring  any  claim  based  on  such 
tern.  Therefore,  a  contractor  who,  in  ex- 
luting  a  release  fails  to  include  a  claim 
lot  extension  of  time  is  barred,  and  claim 
nay  be  dismissed  on  motion. 
Appeal  of  Monarch  Lumber  Company, 
[BCA-217  (May  18,  1960)  67  I.D.  198 

Claims  for  remission  of  liquidated  dam- 
ages on  account  of  delays  in  completing  a 
contract  are  not  allowable  if  based  on  (a) 
weather  conditions  that  were  not  unusually 
severe  for  the  locality  and  season  involved 
(b)  circumstances  not  within  the  scope  of 
the  claim  as  described  in  an  exception  to 
the  release  on  contract,  or  (c)  failure  of 
the  delays  to  cause  actual  loss  to  the  Gov- 
ernment if  there  was  a  reasonable  possi- 
bility of  such  loss  when  the  contract  was 
made. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Mould- 
ing Construction  Co.,  IBCA-153  (Mar.  13, 
1961)  68  I.D.  57 

An  exception  in  a  release  taken  by  a 
contractor  during  the  appeal  period  is  not 
a  proper  substitute  for  a  notice  of  appeal. 
Appeal  of  Alcan  Pacific  Company, 
IBCA-276  (May  8,  1961)  68  I.D.  133 

A  contractor  is  barred  from  asserting  a 
claim  in  excess  of  the  amount  reserved  in 
the  release  on  contracts. 
Appeal    of    Midland    Constructors,    Inc., 
IBCA-272  (Oct.  2,  1961)  68  I.D.  277 

An  exception  taken  by  a  contractor  in  a 
release  only  preserves  his  claim.  It  is 
neither  a  claim  itself  nor  is  it  effective  as 
a  notice  of  appeal. 

Appeal  of  A  and  II  Builders,  Inc., 
IBCA-314  (Mar.  6,  1963) 

It  is  well  settled  that  the  failure  to  ex- 
cept an  item  from  a  final  settlement 
voucher  has  the  effect  of  barring  any  claim 
based  on  such  item.  Therefore,  a  contrac- 
tor who,  in  executing  a  final  settlement 
voucher,  fails  to  include  a  claims  item,  is 


barred  from  asserting  it.  Under  such  cir- 
cumstances, motion  to  dismiss  a  claim  will 
be  granted. 

Appeal  of  Moore  Brothers  Company,  Inc., 
IBOA-336  (July  17,  1963) 

If  a  contractor,  after  taking  an  appeal, 
makes  a  valid  release  which  discharges  the 
claim  at  issue,  the  appeal  will  be  dismissed. 
Appeal  of  F.  W.  Case  Corporation  and 
Hood  Construction  Company,  IBCA-345 
(Aug.  9,  1963) 

XXVII.  SPECIFICATIONS 

Where  a  contractor  is  permitted  by  the 
contracting  officer  upon  his  request  to  vary 
the  sequence  of  placing  concrete,  the  con- 
tractor is  not  entitled  to  additional  com- 
pensation for  increased  labor  costs  in 
cleaning  and  roughening  construction 
joints,  since  the  contractor  was  clearly  at 
fault  in  failing  to  protect  the  joint  sur- 
faces adequately,  and  the  terms  of  the 
specifications  expressly  excluded  the  pay- 
ment of  additional  compensation  "by  rea- 
son of  any  limitation  in  the  placing  of 
concrete." 

Appeal  of  Loivdermilk  Brothers,  IBCA-10 
(Feb.  11,  19-55) 

Where  a  contract  provided  for  the  exca- 
vation of  a  particular  section  of  a  channel 
in  accordance  with  specifications  and 
drawings,  and  the  requirements  of  the 
work  were  reasonably  ascertainable  from 
the  drawings  relating  to  that  section  of 
the  canal  and  a  related  drawing,  which 
showed  that  there  was  much  more  mate- 
rial on  one  side  of  the  centerline  of  the 
channel  than  on  the  other  side,  and  that 
the  embankments  were  designed  to  be  ap- 
proximately equal  and  to  contain  a  water 
flow  of  4,000  c.f.s.,  which  would  require 
the  embankments  to  be  a  minimum  height 
of  18  feet  above  the  bottom  grade  of  the 
channel,  if  allowance  was  also  to  be  made 
for  a  freeboard,  the  contractor  is  not  en- 
titled to  additional  compensation  for  equal- 
izing the  embankments  to  the  necessary 
minimum  height,  notwithstanding  the 
omission  of  the  18-foot  dimension  on  one 
of  the  drawings,  and  its  revision  by  the 
contracting  officer  to  show  the  omitted 
dimension,  at  a  time  when  the  contractor 
had  virtually  completed  the  excavation 
work  on  that  section  of  the  canal. 
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A  contractor  who  was  required  to 
lengthen  and  reconstruct  a  bridge  in  ac- 
cordance with  unit  prices  stipulated  in  a 
schedule  for  erecting  salvaged  timber  in 
structures,  removing  timber  in  existing 
structures,  and  salvaging  timber,  was  not 
entitled  to  additional  compensation  for 
removing  the  center  span  of  the  existing 
bridge  prior  to  the  construction  of  the  cen- 
ter pile  bent  for  the  lengthened  bridge,  and 
replacing  the  center  span  in  its  original 
position,  when  the  removal  of  the  center 
span  was  a  necessary  operation  in  recon- 
structing the  bridge,  and  no  provision  for 
payment  for  this  work  was  contemplated 
by  the  contract. 

Appeal  of  A.  G.  McKinnon,  d/o/a  McKin- 
non  Construction  Co.,  IBCA-4  (Apr.  25, 
1955)  62  I.D.  164 

When,  under  specifications  prescribing  in 
detail  the  manner  in  which  plaster  work 
was  to  be  performed,  and  expressly  requir- 
ing plaster  to  be  %  of  an  inch  thick,  the 
contractor  was  required  to  apply  plaster 
exceeding  twice  the  specified  thickness  in 
a  considerable  area,  and  to  do  an  excessive 
amount  of  shimming,  the  contractor  was 
entitled  to  an  equitable  adjustment  for  the 
extra  work. 

When  ambiguity  of  a  phrase  in  the  speci- 
fications was  due  to  its  position  in  the  sen- 
tence and  such  ambiguity  was  clarified  by 
other  provisions  in  the  same  paragraph 
and  by  information  received  by  the  con- 
tractor from  the  contracting  officer  prior 
to  the  submission  of  the  bid,  a  claim  for 
extra  work  based  on  the  phrase  should 
be  rejected. 

Appeal  of  Jack  Willson,  IBCA-7  (June  14, 
1955)  62  I.D.  225 

Although  the  specifications  provided  that 
in  case  of  difference  between  small  and 
large  scale  drawings,  the  larger  scale  draw- 
ings shall  take  precedence,  there  was  no 
such  difference  when  the  drawings  did  not 
relate  to  the  same  details.  Thus,  the  con- 
tractor cannot  rely  upon  a  large  scale 
drawing  indicating  the  elevations  of  the 
bottom  of  the  column  footings  from  which 
it  determined  the  amount  of  backfill  re- 
quired   when    the    alleged    smaller    scale 


drawings  were  not  drawings  of  the  large 
scale  details. 

Appeal  of  Johnson  Construction  and  Main 
tenance  Company,  IBCA-15  (Oct.  28, 1955) 

Where  the  plans  and  specifications  foi 
the  construction  of  footings  for  a  higl. 
school  gave  the  results  of  subsurface  in- 
vestigations and  indicated  the  depth  oi 
the  footings,  which  were  to  be  keyed  in 
solid  rock,  to  be  1  foot  6  inches,  but  also 
contained  language  that  indicated  uncer- 
tainty in  the  plans,  and  that  the  rock  line.'- 
shown  on  the  plans  were  "approximate," 
the  depth  of  the  footings  cannot  be  re- 
garded as  definite  and  precise.  The  con- 
tractor is,  nevertheless,  entitled  to  addi- 
tional compensation  for  constructing  foot- 
ings which  exceeded  the  indicated  depth 
by  more  than  one  foot,  as  held  by  the  orig- 
inal contracting  officer. 

A  contractor  is  not  entitled  to  additional 
compensation  for  providing  ventilating  out- 
lets in  the  concrete  floor  of  the  auditorium 
of  a  high  school  as  part  of  the  ventilating 
system  even  though  the  auditorium  floor 
seating,  which  was  an  alternate  in  the 
bidding,  was  temporarily  eliminated,  and, 
the  specifications  may  not  have  provided 
all  the  details  for  the  outlets,  since  open- 
ings were  required  by  the  specifications  to 
be  constructed  as  part  of  the  ventilating 
system,  which  had  not  been  eliminated,  and 
the  specifications  also  permitted  the  con- 
tracting officer  to  supply  such  detailed 
drawings  as  might  be  necessary. 
Appeals  of  Carson  Construction  Company, 
IBOA-21,  IBCA-25,  IBOA-28,  IBCA-34 
(Nov.  22,  1955)  62  I.D.  422 

When  in  the  performance  of  a  contract 
for  the  completion  of  earthwork  and  struc- 
tures to  be  paid  for  at  unit  prices,  the  units 
of  work  were  estimated,  and  the  specifica- 
tions included  a  provision  stating  that  the 
estimated  quantities  were  approximations 
for  comparing  bids,  and  no  claim  should  be 
made  against  the  Government  for  excess 
or  deficiency  therein,  claims  of  the  con- 
tractor for  additional  compensation  based 
on  large  overruns  in  the  estimated  quan- 
tities, which  concededly  did  not  result 
from  changes  in  the  work  within  the  mean- 
ing of  the  "changes"  article  in  the  stand- 
ard form  of  Government  construction  con- 
tract, are  claims  for  breach  of  an  implied 
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condition  of  reasonability  in  the  perform- 
ance of  the  contract,  and,  as  such,  are 
claims  for  unliquidated  damages  which  the 
Board  lacks  jurisdiction  to  consider  or  al- 
low. Even  though  the  Government  erro- 
neously estimated  one  of  the  units  of  work, 
the  contract  may  not  be  reformed  on  the 
ground  of  mutual  mistake  of  fact,  since 
there  was  no  agreement  to  perform  so 
much  work  for  a  lump  sum  but  only  an 
agreement  to  perform  an  approximate 
quantity  of  work  at  so  much  a  unit  of 
work. 

Appeal  of  R.  P.  Shea  Company,  IBCA-37 
(Nov.  30,  1955)  62  I.D.  456 

Where  under  a  contract  for  the  construc- 
tion of  a  high  school  in  the  Virgin  Islands, 
one  of  the  specifications  required  the  in- 
stallation of  an  electrical  tie-in  between 
the  vault  in  the  school  and  a  hospital,  "as 
indicated  on  the  plan,"  but  the  plan  itself 
consisted  of  two  drawings,  each  of  which 
bore  the  notation  "to  hospital,  N.I.C.," 
meaning  "Not  In  Contract,"  there  is  an 
ambiguity  in  the  contract  rather  than  a 
conflict  between  the  specification  and  the 
drawings,  and  the  ambiguity  must  be  re- 
solved in  favor  of  the  contractor  by  not 
requiring  it  to  install  the  tie-in.  This  is 
in  accordance  with  the  rule  that  any  am- 
biguity in  a  Government  contract  must  be 
resolved  against  the  Government,  which 
drafted  the  contract. 

Appeal  of  the  Fluor  Corporation,  Ltd., 
IBGA-53  (Jan.  23,  1956)  63  I.D.  24 

Claims  for  additional  compensation  aris- 
ing out  of  the  construction  of  the  Fort 
Clark  Unit  of  the  Missouri  River  Basin 
Project  must  be  rejected,  when  the  claims 
are  either  based  on  alleged  extra  work 
which  was  required  by  the  specifications, 
or  the  claims  are  for  unliquidated  damages 
not  cognizable  by  the  Board,  or  the  con- 
tractor failed  to  protest  against  the  alleged 
extra  work  as  required  by  the  specifica- 
tions. 

Where  in  the  construction  of  a  canal,  the 
contractor  chose  to  construct  a  single  "rail- 
road" type  of  embankment  of  sufficient 
width  to  encompass  both  banks,  and  then 
excavated  the  canal  prism  from  this  em- 
bankment, the  contractor  is  not  entitled 
to  additional  compensation  for  reexcavat- 
ing  or  re-handling  the  embankment  mate- 


rial under  specifications  which  left  the 
sequence  of  operations  entirely  to  the  con- 
tractor and  provided  that  the  applicable 
unit  prices  were  to  cover  all  work  done. 
The  fact  that  there  may  have  been  no  other 
practicable  method  of  constructing  the 
canal  than  the  one  adopted  does  not  entitle 
the  contractor  to  additional  compensation. 
Appeal  of  Korshoj  Construction  Co.,  Inc., 
IBCA-9  (May  2,  1956)  63  I.D.  129 

When  specifications  provide  that  a  con- 
tracting officer  may  designate  additional 
borrow  areas  not  designated  on  the  plans, 
the  right  must  be  exercised  reasonably. 
The  issue  of  reasonability  may  not  be 
raised,  however,  by  a  contractor  who  has 
concurred  in  the  opening  of  a  borrow  area. 

A  contractor  is  not  entitled  to  additional 
compensation,  under  the  unit  of  a  schedule 
for  structure  excavation,  for  quantities 
excavated  from  previously  placed  embank- 
ments, above  the  original  ground  line, 
around  constant  head  orifice  and  pipe  turn- 
outs, when  the  specifications  contain  no 
provisions  which  prescribe  the  nature  or 
the  sequence  of  the  contractor's  operations  ; 
when  standard  practice  in  the  construc- 
tion of  laterals  does  not  require  that  the 
building  of  the  structures  be  deferred  until 
after  all  embankment  work  has  been  com- 
pleted; and  when  the  specifications  state 
or  import  that  payment  is  to  be  made  only 
for  excavation  that  is  required.  The  fact 
that  in  some  of  the  paragraphs  of  the  ap- 
plicable specification,  which  dealt  with 
types  of  structures  not  involved  in  the 
present  claim,  it  was  specifically  stated 
that  excavation  for  structures  would  be 
measured  for  payment  "below  the  original 
ground  surface"  does  not  in  itself  establish 
an  ambiguity  in  the  applicable  paragraphs, 
which  were  otherwise  clear  but  omitted 
this  phrase.  There  are  many  ways  of  ex- 
pressing the  same  thought,  and  differences 
in  the  use  of  language  do  not  necessarily 
betoken  differences  in  meaning  and  in- 
tention. 

Appeal  of  Osoerg  Construction  Company, 
IBCA-32    (June  19,  1956)         63  I.D.  180 

Where  the  parties  to  a  contract  for  the 
clearing  of  a  right-of-way  have  construed 
the  provisions  of  the  specifications  appli- 
cable, strictly  speaking,  only  to  the  right- 
of-way  itself  as  applicable  also  to  adjacent 
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danger  tree  areas,  the  Board  will  adopt 
the  practical  construction  put  upon  the  re- 
quirements of  the  contract  by  the  parties 
themselves. 

When  the  specification  governing  the 
clearing  of  the  special  tracts  and  adjacent 
danger  tree  strips  provided  that  the  land- 
owners would  "remove  any  merchantable 
timber  required  to  be  cut  by  these  spec- 
ifications," the  specification  was  ambiguous. 
When  all  the  officers  of  the  Government 
supervising  the  performance  of  the  con- 
tract, including  presumably  the  contracting 
officer,  assumed  that  the  landowners  would 
both  cut  and  remove  the  merchantable  tim- 
ber on  these  tracts  and  adjacent  danger 
tree  strips,  and  indeed  negotiated  with  the 
contractor  for  a  long  time  with  respect  to 
additional  compensation  for  cutting  the 
merchantable  timber  on  the  danger  tree 
strips,  the  Board  will  adopt  the  practical 
construction  put  upon  the  contract  by  the 
parties,  especially  in  view  of  the  familiar 
rule  that  any  ambiguity  in  a  Government 
construction  contract  must  be  resolved 
against  the  Government.  Consequently, 
the  contractor  is  entitled  to  additional 
compensation  for  the  extra  work  which 
was  the  subject  of  the  negotiations. 

Nevertheless,  the  Board  must  reject  the 
contractor's  claim  that  it  is  entitled  to 
additional  compensation  for  cutting  the 
merchantable  timber  on  the  special  tracts 
themselves.  The  contractor  performed  this 
work  without  making  any  effort  to  obtain 
an  extra  work  order  in  writing  as  required 
by  the  contract  and  specifications.  The 
performance  of  the  work  without  obtain- 
ing an  extra  work  order  made  it  voluntary, 
and  it  has  long  been  settled  that  a  con- 
tractor is  not  entitled  to  additional  com- 
pensation for  voluntary  work.  The  fact 
that  partial  payments  were  made  during 
the  progress  of  the  work  is  also  without 
significance,  since  such  payments  were 
only  provisional ;  nor  did  the  performance 
of  the  work  with  knowledge  of  the  Govern- 
ment inspectors  improve  the  contractor's 
position.  A  contractor  may  have  reasons  of 
his  own  for  undertaking  work  not  required 
by  the  specifications,  and  the  inspectors 
would  not  interfere  with  him  unless  the 
work  affected  the  interests  of  the  Govern- 
ment. If  the  presence  of  inspectors  could 
validate  work  undertaken  without  a  writ- 


ten extra  work  order,  the  requirement  that 
such  an  order  be  obtained  would  be 
rendered  nugatory,  since  Government  in- 
spectors are  always  present  at  the  sites  of 
the  work.  Furthermore,  the  contractor  has 
failed  to  show  convincingly  that  the  so- 
called  merchantable  timber  cut  from  the 
special  tracts  was  in  fact  merchantable. 
Since  the  definition  of  merchantability  in 
the  specifications  was  rather  vague,  the 
parties  solved  this  problem  practically  by 
arranging  to  have  the  merchantable  trees 
marked  with  yellow  paint.  The  evidence 
does  not  warrant  the  conclusion,  however, 
that  the  trees  were  so  marked. 

When  in  the  course  of  clearing  the  right- 
of-way  a  forest  fire  occurred,  the  contrac- 
tor was  required  under  the  applicable  spec- 
ifications to  make  every  reasonable  effort 
to  suppress  the  fire,  and  hence  is  not  en- 
titled to  additional  compensation  to  cover 
its  costs  of  suppressing  the  fire.  It  is 
immaterial  that  the  fire  may  not  have 
been  caused  by  its  operations,  and  that 
orders  to  suppress  the  fire  were  issued  to 
the  contractor  by  the  contracting  officer 
upon  request  of  the  United  States  Forest 
Service.  If  the  fire  was  caused  by  the  con- 
tractor's operations,  it  was  liable,  more- 
over, to  pay  to  the  Forest  Service  its  costs 
of  suppressing  the  fire,  and  damages  for 
injury  to  National  forest  lands,  and  the 
contracting  officer  was  justified  in  with- 
holding from  payments  due  to  the  con- 
tractor an  amount  sufficient  to  cover  this 
contingent  liability.  Although,  the  con- 
tracting officer  has  found  that  the  fire  was 
caused  by  the  contractor's  operations,  and 
is  liable  to  the  Forest  Service  for  its  costs 
and  damages,  his  finding  is  a  mere  con- 
clusion wholly  unsupported  by  the  eviden- 
tiary facts,  and  he  is  directed  to  revise 
his  finding  to  remedy  this  defect. 
Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

A  contractor  is  not  entitled  to  additional 
compensation  by  reason  of  an  overrun  in 
compacted  embankment  work  over  the  esti- 
mated amount  of  such  work  indicated  in 
the  schedule,  notwithstanding  that  this 
estimate  was  erroneous,  when  the  specifica- 
tions included  an  approximate  quantities 
provision;  when  the  amount  of  compac- 
tion  work  actually  required   of  the  con- 
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tractor  conformed  to  the  dimensions  and 
standards  prescribed  by  the  drawings  and 
specifications:  and  when  the  contractor 
could  have  roughly  computed  this  amount 
from  the  drawings  before  submitting  its 
bid.  A  memorandum  issued  by  one  of  the 
Government  engineers  to  the  contractor  at 
its  request  in  which  the  compacted  and 
uneompacted  embankment  work  remaining 
to  be  done  was  computed  in  tabular  form 
in  general  conformity  with  the  require- 
ments of  the  specifications  and  drawings 
did  not  constitute  a  change  within  the 
meaning  of  the  ''changes"  article  of  the 
contract,  and  hence  did  not  entitle  the 
contractor  to  additional  compensation. 

Although  approximate  quantities  provi- 
sions included  in  specifications  have  varied 
greatly  in  their  phraseology,  and  these  vari- 
ations, particularly  when  coupled  with 
differences  in  other  provisions  of  the  con- 
tract, could  conceivably  affect  the  result  in 
individual  cases,  such  provisions  have  been 
generally  held  to  mean  that  the  quantities 
of  work  actually  required  to  be  performed 
under  the  contract,  whether  greater  or  less 
than  the  quantities  stated  in  the  schedule, 
are  to  be  paid  for  at  the  unit  prices  bid  by 
the  contractor,  and  that  the  mere  existence 
of  an  overrun  above  or  an  underrun  below 
the  schedule  quantities  is  not  sufficient 
cause  for  the  allowance  of  an  equitable 
adjustment  predicated  on  the  actual  cost 
of  the  work  done  by  the  contractor. 
Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBCA-40   (Aug.  17,  1956)  63  I.D.  289 

A  contractor  who  has  constructed  com- 
pacted embankments  to  a  greater  width 
than  called  for  by  the  specifications  in 
order  to  serve  his  own  convenience  is  not 
entitled  to  compensation  for  the  excava- 
tion of  the  additional  material  so  used 
when  the  specifications  provided  for  pay- 
ment only  for  '"required"  excavation,  and 
the  narrower  embankments  required  by 
the  specifications  could  have  been  con- 
structed with  standard  excavating  and 
rolling  equipment  either  by  constructing 
a  railroad  type  of  embankment  or  by  patrol 
blading.  It  is  immaterial  under  the  cir- 
cumstances of  the  case  that  the  wider  em- 
bankment could  be  used  by  the  Govern- 
ment as  a  roadway  for  maintenance 
purposes. 
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A  contractor  is  not  entitled  to  additional 
compensation  for  placing  in  canal  embank- 
ments material  excavated  from  the  canal, 
even  though  some  of  the  material  had  to 
be  rehandled  (since  the  embankments 
could  not  be  built  until  a  lining  had  been 
placed  in  the  canal),  when  under  the  terms 
of  the  specifications  suitable  material  re- 
moved in  excavation  was  to  be  used  in  the 
construction  of  embankments,  and  the  unit 
price  for  canal  excavation  was  to  cover 
the  cost  of  all  work  in  connection  with  the 
construction  of  canal  embankments. 
Appeal  of  McWaters  and  Bartlett, 
IBCA-56  (Oct.  31,  1956) 

When  a  specification  requires  that  the 
contractor  shall  submit  a  construction 
program  to  the  contracting  officer  but  does 
not  provide  for  its  approval  by  him,  it 
must  be  assumed  that  it  was  submitted 
merely  for  the  information  of  the  Govern- 
ment. Moreover,  even  if  provision  had 
been  made  for  the  approval  of  the  con- 
struction program,  such  approval  could  not 
be  given  by  the  construction  engineer  un- 
less authorized  to  do  so  by  the  contracting 
officer.  Consequently,  although  the  Gov- 
ernment had  undertaken  to  furnish  certain 
equipment  to  the  contractor,  it  was  not 
obligated,  merely  because  of  the  submis- 
sion of  the  construction  program,  to  fur- 
nish such  equipment  in  such  sequence  as 
would  enable  the  contractor  to  fulfill  the 
construction  program  without  incurring 
the  assessment  of  liquidated  damages. 
Appeal  of  A.  S.  Horner  Construction  Co., 
IBCA-75  (Dec.  20,  1956)  63  I.D.  401 

A  contractor's  claim  for  additional  com- 
pensation, based  on  the  delay  of  the  Gov- 
ernment in  making  timely  delivery  of  steel 
members  to  be  incorporated  in  towers  to 
be  erected  by  the  contractor  under  specifi- 
cations which  did  not  prescribe  the  con- 
tractor's sequence  or  mode  of  operations, 
nor  fix  definite  dates  for  the  delivery  of 
the  steel  members,  is  a  claim  for  unliqui- 
dated damages  that  may  not  be  adminis- 
tratively settled. 

A  contractor's  claim  for  additional  com- 
pensation for  placing  gravel  under  tower 
footings  to  stabilize  the  foundations  must 
be  disallowed  when  the  record  shows  that 
the  contractor  adopted  this  method  for 
its  own  convenience  to  solve  a  dewatering 
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problem  which  was  its  responsibility  under 
the  terms  of  the  applicable  specifications. 
Appeal  of  PdrkerSchram  Company, 
IBCA-71  (Jan.  31,  1957) 

Where  the  specifications  contain  an 
approximate  quantities  provision,  a  con- 
tractor is  not  entitled  to  additional 
compensation  by  reason  of  underruns  in 
estimated  quantities  of  crushed-rock  blan- 
ket and  riprap  merely  because  the  Govern- 
ment changed  the  design  prior  to  the 
advertisement  for  bids  but  neglected  to  cor- 
rect the  estimates,  if  in  fact  the  schedule 
quantities  could  have  been  verified  by  the 
contractor  from  the  information  supplied 
by  the  drawings  and  specifications.  The 
mere  fact  that  there  was  some  degree  of 
uncertainty  in  estimating  the  quantities 
from  the  drawings  and  specifications  is 
immaterial  if  the  degree  of  uncertainty 
was  not  appreciable. 

Appeal  of  Texas  Construction  Company 
and  Hyde  Construction  Company,  IBCA- 
73  (Apr.  23,  1957)  64  I.D.  97 

Under  a  contract  for  the  construction  of 
Section  "G"  of  the  Richardson  Highway  in 
Alaska,  the  contractor  is  not  entitled 
to  additional  compensation  under  the 
"changes"  and  "changed  conditions"  ar- 
ticles of  the  contract,  notwithstanding  the 
fact  that  the  locations  and  yields  of  the 
borrow  pits  indicated  on  the  plans  did  not 
reflect  the  yields  of  the  borrow  pits  used 
in  construction.  Not  only  did  the  Gov- 
ernment not  guarantee  the  data  indicated 
in  the  plans  and  reserve  the  right  to  es- 
tablish substitute  borrow  pits  when  pits 
indicated  on  the  drawings  failed  but  the 
Government  also  under  the  terms  of  the 
special  provisions  of  the  contract  modify- 
ing the  "changes"  and  "changed  condi- 
tions" articles  reserved  the  right  to  make 
changes  in  the  plans  to  meet  unanticipated 
field  conditions,  and  limited  the  right  of 
the  contractor  to  additional  compensation 
to  instances  in  which  there  were  overruns 
or  underruns  in  excess  of  25  percent  of 
estimated  quantities.  The  contractor  was, 
therefore,  entitled  to  additional  compensa- 
tion only  to  the  extent  that  borrow  and 
overhaul  exceeded  the  stated  limitation. 
Appeals  of  Morrison-Knudsen  Company, 
Inc.,  IBCA-36  and  IBCA-50  (May  27, 
1957)  64  I.D.  185 


The  question  whether  a  contractor  who 
was  engaged  in  the  rehabilitation  of  an 
existing  irrigation  system  may  be  required 
to  repair  storm  damage  to  the  work  out- 
side the  pay  or  neat  lines  of  the  contract 
depends  in  large  part  upon  whether  the 
contractor  was  negligent  in  its  operations 
prior  to  the  occurrence  of  the  storm.  Al- 
though under  the  terms  of  the  contract  the 
contractor  was  required  to  repair  the 
storm  damage  irrespective  of  fault  on  its 
part,  this  obligation  would  be  limited  to  the 
restoration  of  the  work  it  had  undertaken 
under  the  contract.  On  the  other  hand, 
if  the  contractor  were  guilty  of  negligence 
in  the  conduct  of  its  operations  prior  to 
the  storm,  it  would  be  obligated  to  repair 
any  damage  attributable  to  its  negligence, 
whether  within  or  without  the  pay  or  neat 
lines.  However,  even  though  the  con- 
tractor were  not  negligent,  the  scope  of 
its  obligation  to  repair  storm  damage 
would  not  be  so  narrow  that  it  could  not 
be  required  to  do  any  work  that  was  out- 
side the  pay  or  neat  lines,  nor  so  wide  that 
it  could  be  required  to  restore  any  property 
of  the  Government  that  may  have  been 
damaged  by  the  storm.  Thus,  the  con- 
tractor, who  was  required  to  make  an 
opening  through  an  embankment,  was  not 
obligated  to  rebuild  other  portions  of  it, 
irrespective  of  the  relationship  of  this 
work  to  the  restoration  of  the  area  exca- 
vated by  the  contractor  or  to  the  comple- 
tion of  other  features  of  the  contract  work. 
Appeal  of  Barnard-Curtiss  Company, 
IBCA-82  (Aug.  9,  1957)  64  I.D.  312 

The  existence  of  an  error  in  calculating 
an  estimated  quantity  of  excavation  and 
of  a  further  unexplained  discrepancy  be- 
tween the  estimated  quantity  of  excavation 
and  the  actual  excavation  does  not  in  it- 
self establish  that  a  contracting  officer  was 
wrong  in  finding  and  concluding  that  the 
contractor  could  have  made  a  sufficiently 
accurate  calculation  of  the  probable 
amount  of  the  excavation  by  utilizing  in- 
formation supplied  by  the  drawings  and 
specifications,  and  that,  in  view  of  the 
approximate  quantities  provision  included 
in  the  specifications,  additional  compensa- 
tion could  not  be  allowed  by  reason  of  a 
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substantial  underrun  below  the  estimated 
quantity. 

Appeal  of  the  Diamond  Engineering  Com- 
pany, IBCA-93  (Dec.  20, 1957) 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  it  encountered  "changed  con- 
ditions" within  the  meaning  of  the  first 
category  of  conditions  specified  in  the  U.S. 
standard  form  of  Government  construction 
contract,  namely  conditions  materially  dif- 
ferent from  those  indicated  by  the  draw- 
ings or  specifications,  cannot  be  allowed 
where  the  specifications  provided  that  the 
geological  conditions  were  not  guaranteed, 
and  that  no  additional  allowance  would  be 
made  for  tunnel  excavation  on  account  of 
the  nature  or  condition  of  any  of  the  ma- 
terial encountered,  and  the  drawings, 
although  they  contained  in  summary  form 
logs  of  exploration,  or  drill  hole  informa- 
tion, were  in  themselves  only  representa- 
tions of  what  was  found  in  the  particular 
drill  holes  rather  than  representations  of 
what  the  contractor  would  encounter  in 
actual  excavation. 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  it  encountered  "changed  con- 
ditions" within  the  meaning  of  the  second 
category  of  conditions  specified  in  the  U.S. 
standard  form  of  Government  construction 
contract,  namely  conditions  of  such  an 
unusual  nature  that  they  could  not  reason- 
ably have  been  anticipated  by  the  contrac- 
tor, may  be  allowed  notwithstanding  the 
inclusion  of  caveatory,  or  exculpatory 
provisions  in  the  specifications.  Neverthe- 
less, the  burden  of  proving  a  claim  in  the 
second  category  is  a  fairly  heavy  one,  since 
the  contractor  must  show  not  only  that  it 
encountered  conditions  that  were  unex- 
pected to  it  but  also  that  the  conditions 
encountered  would  have  been  generally  re- 
garded as  unexpected  by  others  engaged 
in  the  same  type  of  operations.  There- 
fore, such  a  claim  must  be  rejected  when 
the  record  shows  that  the  contractor  made 
only  a  hurried  and  casual  prebid  investi- 
gation ;  the  specifications  required  the  tun- 
nels constructed  to  be  fully  supported ;  the 
drill  hole  information  indicated  the  pos- 
sibility of  encountering  adverse  geological 
conditions;  and  the  percentage  of  over- 
break  experienced  by  the  contractor  was 


only  slightly  more  than  should  have  been 
expected  in  view  of  the  geological  condi- 
tions, and  the  slight  excess  may  have  been 
attributable  to  the  contractor's  methods  of 
operation. 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor  on  the 
ground  that  it  was  compelled  to  excavate 
two  inches  below  the  spring  lines  of  the 
tunnels  throughout  their  lengths  in  order 
to  provide  space  for  installing  steel  lagging 
outside  the  steel  ribs  must  be  rejected 
when  the  contractor  was  paid,  in  accord- 
ance with  the  provisions  of  the  specifica- 
tions, for  such  additional  excavation  in 
the  reaches  of  the  tunnels  as  was  neces- 
sary to  permit  the  installation  of  steel 
lagging,  and  the  installation  of  steel  lag- 
ging was  wholly  unnecessary  in  other  long 
reaches  of  the  tunnels. 

A  claim  made  by  a  tunneling  contractor 
for  remission  of  an  overbreak  charge  be- 
cause a  certain  yardage  of  the  overexcava- 
tion  was  utilized  in  enlarging  areas  of  the 
tunnels  that  intersected  with  a  tunnel  con- 
structed under  another  contract  must  be 
rejected,  since  whatever  change  was  in- 
volved was  made  under  another  contract, 
and  did  not  in  any  way  affect  the  quantity 
or  characteristics  of  the  work  called  for 
under  the  contract  under  which  the 
claimant  contractor  operated,  and  the  over- 
break  charge  was  made  strictly  in  accord- 
ance with  the  terms  of  that  contract. 
Appeal  of  J.  A.  Terteling  &  Sons,  Inc., 
IBCA-27  (Dec.  31,  1957)  64  I.D.  466 

A  contractor  engaged  in  the  construction 
of  a  helium  plant,  who  was  expressly  re- 
quired by  the  terms  of  the  specifications 
to  make  "every  reasonable  effort"  to  safe- 
guard the  plans  for  the  plant  and  to  assure 
that  its  employees  were  loyal  Americans, 
was  impliedly  required  to  bear  the  cost  of 
a  security  check  of  its  employees  to  be 
made  by  an  outside  investigative  agency. 
Appeal  of  Quaker  Valley  Constructors, 
Inc.,  IBCA-89  (Jan.  31,  1958)        65  I.D.  53 

Where  a  contract  contains  separate  unit 
bid  prices  for  the  puddling  and  for  the 
compaction  of  backfill,  and  contains  speci- 
fications which  limit  puddling  to  backfill 
that  is  composed  of  silty  material  and  re- 
quire compaction  for  backfill  that  is  com- 
posed of  sand  or  gravel,  a  provision  in  the 
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contract  which  authorizes  the  contracting 
officer  to  direct  that  unsuitable  foundation 
material  be  removed  and  replaced  with 
selected  material  and  which  states  that  the 
puddling  or  compaction  of  such  refill  ma- 
terial shall  be  paid  for  at  the  unit  bid  price 
for  the  puddling  or  compaction  of  backfill, 
as  the  case  may  be,  is  to  be  interpreted  as 
calling  for  the  compaction,  rather  than  the 
puddling,  of  refill  material  that  is  com- 
posed of  sand  and  gravel. 
Appeal  of  Duncan  Construction  Company, 
IBCA-91  (Apr.  2,  1958)  65  I.D.  135 

When  the  Government  ordered  a  supply 
of  copper  tubing  which  was  to  be  used  in 
the  fabrication  of  heat  exchangers,  and 
the  straightness  of  the  tubes  was  of 
"paramount"  importance  but  the  specifica- 
tions, although  they  included  straightness 
among  the  characteristics  of  workman- 
ship, failed  to  specify  a  tolerance  for 
straightness,  the  supplier  was  entitled  to 
additional  compensation  for  straightening 
the  tubing  after  delivery  in  order  to  meet 
the  Government's  requirement  for  straight- 
ness. v.  hick  allowed  a  tolerance  of  only  one- 
hundredth  of  an  inch  per  foot. 
Appeal  of  Atlantic  Aluminum  &  Metal 
Distributors,  Inc.,  IBCA-129  (Apr.  22, 
U>.>  05  I.D.  173 

After  the  occurrence  of  a  storm,  which 
damaged  an  excavation  for  anchors  and 
footing  for  spillway  30-ton  cableway,  the 
contracting  officer  allowed  the  contractor 
an  option  in  performing  the  necessary  re- 
pair work  between  placing  concrete  to  the 
limits  of  the  excavation  or  forming  to  the 
neat  line  of  the  structure,  in  addition  to 
requiring  him  to  clean  out  the  excavation. 
The  contractor  conceded  his  obligation  to 
remove  the  materials  that  had  sloughed 
into  the  excavation  but  contended  that  it 
could  not  be  required  to  reexcavate  beyond 
the  neat  lines  or  to  place  concrete  fill  in 
this  area.  Although,  the  specifications  re- 
quired excavation  to  be  made  only  to  the 
neat  lines  of  the  structures,  and  it  was 
contemplated  that  forming  would  be  neces- 
sary only  above  ground  levels,  the  repair 
of  storm  damage  is  not  generally  regarded 
as  extra  work,  even  though  it  is  not  con- 
templated by  the  specifications,  and  hence 
the   contractor  was  not  entitled  to  addi- 


tional compensation  unless  it  could  show 
that  the  contracting  officer,  in  allowing  it 
a  choice  only  between  two  alternatives 
prevented  it  from  adopting  still  another 
method  which  was  reasonably  adapted  to 
the  requirements  of  the  situation  and 
which  would  have  been  less  expensive  than 
either  of  the  two  methods  which  were 
allowed.  It  is  immaterial  that  the  cost  of 
repairing  the  storm  damage  was  dispro- 
portionate, or  that  the  work  to  be  per- 
formed under  the  contract  was  limited  to 
foundation  work. 

Appeal  of  Younger  Brox.,  Inc.,  IBCA-148 
(May  28,  1958)  G5  I.D.  238 

The  damage  claims  of  a  contractor  en- 
gaged in  the  construction  of  substations 
for  the  Bonneville  Power  Administration 
based  on  alleged  orders  of  inspectors  to 
perform  work  in  excess  of,  or  contrary  to 
the  requirements  of  the  specifications,  must 
be  rejected  when  the  claims  are  not  sup- 
ported by  credible  evidence  and  the  con- 
tractor did  not  protest  to  the  inspector's 
superiors  at  the  time  such  work  was  per- 
formed, and  request  them  to  determine 
whether  the  orders  of  the  inspectors  were 
arbitrary  and  unreasonable. 

The  claim  of  a  contractor  engaged  in  the 
construction  of  substations  for  the  Bonne- 
ville Power  Administration  that  he  was 
obliged  to  incur  expenses  for  overtime  by 
reason  of  an  order  of  the  contracting  officer 
to  accelerate  the  work  must  be  rejected 
when  it  appears  that  the  contractor  was 
greatly  behind  in  his  wprk  at  that  time; 
that  the  contracting  officer  had  the  express 
right  under  the  specifications  to  direct  that 
the  contractor's  work  force  be  increased 
when  a  satisfactory  rate  of  progress  was 
not  being  maintained;  and  that  the  con- 
tracting officer  merely  autltorizcd  the  over- 
time work.  Although  the  contractor  had 
prior  thereto  requested  an  extension  of 
time,  and  the  contracting  officer  had  failed 
to  act  on  the  request,  the  contractor  cannot 
be  said  to  have  been  prejudiced  when  the 
request  was  not  made  at  the  time  the  de- 
lays occurred ;  the  contractor  did  not 
demur  against  the  contracting  officer's  in- 
action,; and  the  contracting  officer,  after 
virtually  granting  the  contractor's  request 
at  the  time  the  work  was  ordered  to  be 
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accelerated,   finally  granted  an  adequate 
extension  of  time. 

Appeal   of    W   &    W    Company,    IBCA-54 
(Aug.  4,  1958) 

A  contractor  is  not  entitled  to  an  exten- 
sion of  time  for  performance  on  the  ground 
that  the  Government  required  the  installa- 
tion of  a  different  type  of  pump  than  that 
designated  in  the  specifications  when  there 
is  no  showing  that  either  type  of  pump,  the 
delivery  of  which  would  have  required 
from  60  to  90  days,  would  have  arrived  on 
the  job  at  the  time  of  its  contemplated 
installation. 

A  contractor  who  is  entitled  to  an  exten- 
sion of  time  for  performance  by  reason  of 
such  an  unforeseeable  cause  as  "unusually 
severe  weather"  is  none  the  less  entitled  to 
such  relief,  despite  the  fact  that  its  prog- 
ress schedule,  which  it  was  required  by 
the  specifications  to  furnish  to  the  Govern- 
ment merely  for  the  latter's  information, 
may  have  indicated  that  no  work  was 
originally  scheduled  during  part  of  the 
period  when  the  unusually  severe  weather 
occurred. 

Appeal  of  Black  Hills  Ditching  Co.,  Inc., 
IBCA-145  (Aug.  15,  1958)  65  I.D.  342 

A  specification  of  a  Government  con- 
struction contract  which  enumerates  the 
individual  components  of  capacitor  equip- 
ments and  requires  the  contractor  to  install 
"the  complete  capacitor  equipments"  is  not 
ambiguous,  so  far  as  the  contractor's  duty 
to  assemble  the  individual  capacitor  units 
and  associated  equipment  into  Var-Blocks, 
is  concerned. 

Appeal  of  Wismer  &  Becker  Electric,  Inc., 
IBCA-136  ( Sept.  22, 1958)  65  I.D.  388 

A  specification  provision  that  payment 
for  material  excavated  from  a  borrow  pit 
shall  be  exclusive  of  overburden  stripped 
from  the  pit  and  that  the  usable  material 
to  be  paid  for  shall  be  "measured  in  origi- 
nal position"  necessitates  a  determination 
of  the  elevation  of  the  underside  of  the 
overburden  in  its  original  position  before 
stripping,  and  is  not  complied  with  by  a 
measurement  which  reflects  the  size  of  the 
whole  pit  upon  completion  of  all  excavation 
less  the  volume  of  the  overburden  in  its 
position  at  that  time,  irrespective  of 
whether  or  not  in  such  measurement  an 


allowance   is    made   for    swelling   of   the 
stripped  overburden. 

Appeal  of  Larsen-Meyer  Construction  Co., 
IBC A-85  ( Nov.  24, 1958)  65  I.D.  463 

Under  specifications  which  provided  that 
the  contractor  furnish  and  install  in  a 
compacted  state  gravel  bedding  for  a  con- 
crete lining  in  an  irrigation  lateral  and 
that  the  gravel  bedding  so  installed  should 
be  measured  for  payment  in  the  most  prac- 
ticable manner,  either  to  the  outlines  of 
the  areas  covered  with  gravel  bedding  and 
to  an  average  thickness,  or  in  approved 
vehicles  at  the  point  of  delivery,  the  con- 
tracting officer  had  a  choice  between  these 
two  alternative  methods  of  measuring  the 
gravel  bedding  for  payment.  Whichever 
method  was  chosen,  however,  payment 
would  have  to  be  made  for  the  gravel  in  a 
compacted  state,  and,  if  payment  were 
based  on  loose  truck  measurements  of  the 
gravel,  a  compaction  factor  would  have  to 
be  applied  to  the  gravel  so  measured.  It 
is  apparent  that  if  either  method  of  meas- 
uring the  gravel  for  payment  presupposed 
its  measurement  in  a  compacted  state,  the 
other  method  must  also  presuppose  this, 
since  both  methods,  to  be  equitable  must 
produce  equivalent  results.  The  fact  that 
bidders  were  unable  to  determine  the 
factor  of  compaction  in  advance,  since  the 
source  of  the  gravel  was  subject  to  the 
approval  of  the  contracting  officer,  proves 
no  more  than  that  the  contract  involved 
elements  of  uncertainty  or  risk  for  the 
contractor.  Differences  of  nomenclature 
to  be  found  in  various  items  of  the  schedule 
and  specifications  with  respect  to  payment 
do  not  demonstrate  an  ambiguity  in  the 
provisions  for  payment  of  the  gravel  bed- 
ding, since  the  language  was  not  exactly 
parallel  and  the  provisions  for  the  per- 
formance of  the  various  items  differed  sub- 
stantially. The  fact  that  Government  in- 
spectors kept  a  truck  count  tally  of  the 
gravel  bedding  is  not  a  practical  construc- 
tion requiring  payment  for  the  gravel  by 
loose  truck  measurement,  since  they  re- 
ported generally  all  operations  under  the 
contract ;  the  information  was  useful  for 
other  purposes,  such  as  the  making  of 
progress  payments ;  and  the  contracting 
officer  was  not  bound  to  determine  how  the 
gravel  should  be  paid  for  until  after  it  had 
been  placed.    The  contracting  officer  did 
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not  abuse  his  discretion  in  paying  for  the 
gravel  bedding  on  the  basis  of  cross  sec- 
tions taken  prior  to  the  placing  thereof, 
since  the  record  shows  that  the  practice  of 
using  cross  sections  in  measuring  earth- 
work for  payment  is  common,  and  the 
contractor  has  failed  to  bear  the  burden  of 
proving  that  there  were  circumstances  that 
made  the  use  of  the  cross  sections  unfair. 
Appeal  of  Glenn  Dusky,  IBCA-130 
(Dec.  11,  1958)  65  I.D.  489 

A  contract  in  which  the  quantity  of 
hauled  excavation  needed  to  construct  the 
core  of  a  dike  across  a  marsh  is  estimated, 
and  which  includes  an  "approximate 
quantities"  provision,  together  with  a  pro- 
vision that  settlement  of  the  fill  below  the 
natural  marsh  line  in  varying  amounts  is 
expected,  cannot  be  said  to  contain  any 
definite  representation  concerning  the 
amount  of  subsidence  to  be  expected,  and 
hence  neither  a  "change"  nor  a  "changed 
condition"  can  be  said  to  have  been  es- 
tablished merely  by  showing  that  the  esti- 
mated quantities  of  work  had  been 
substantially  increased  by  the  contracting 
officer  by  an  order  denominated  a  "change 
order." 

Whatever  may  be  the  general  scope  of  a 
provision  in  the  specifications,  empower- 
ing the  contracting  officer  to  suspend  the 
work  when  conditions  were  "unfavorable 
for  the  prosecution  of  the  work,"  it  is  clear 
that  it  cannot  be  held  to  extend  to  a  situ- 
ation that  was  foreseeable  in  view  of  other 
provisions  of  the  specifications,  which 
warned  the  contractor  of  the  very  same 
conditions  and  extended  the  time  of  per- 
formance by  reason  thereof. 
Appeal  of  Reid  Contracting  Company,  Inc., 
IBCA-74   (Dec.  19,  1958)  65  I.D.  500 

A  claim  for  additional  compensation 
made  by  a  tunneling  contractor,  who  ex- 
pected that  the  tunnel  would  be  drilled  en- 
tirely through  andesite  rock  but  who  found 
that,  except  for  short  distances  near  the 
portals,  the  tunnel  had  to  be  drilled  through 
volcanic  tuff  breccia,  may  not  be  allowed 
under  the  "changed  conditions"  clause  of 
the  standard  form  of  Government  construc- 
tion contract  when  the  evidence  shows  that 
the  tunnel  was  drilled  through  a  volcanic 
mountain  area  of  rapidly  changing  forma- 
tions, the  geologic  data  set  out  in  the  con- 
tract drawings  was  insufficient  to  reflect 


the  subsurface  geology  of  the  central 
reaches  of  the  tunnel,  the  Government  in 
the  specifications  explicitly  and  emphati- 
cally disclaimed  knowledge  of  subsurface 
conditions  in  those  reaches,  and  the  sur- 
face geology  was  likewise  insufficient  to 
justify  a  conclusion  that  the  tunnel  would 
be  driven  through  andesite  rock  for  its 
entire  length,  and  provision  was  also  made 
in  the  specifications  for  contingencies  that 
indicated  that  difficulties  might  be  en- 
countered in  the  excavation.  In  view  of 
all  these  circumstances,  the  fact  that  the 
tunnel  had  to  be  more  fully  supported  than 
the  Government  expected  is  not  significant, 
especially  since  it  appears  that  the  amount 
of  supports  represented  a  compromise  be- 
tween the  Government's  engineers  and  the 
State  safety  inspectors  in  order  to  prevent 
the  work  from  being  shut  down.  Since  the 
tuff  breccia  encountered  by  the  contractor 
was  not  absolutely  continuous ;  there  were 
variations  in  the  structure  and  other  quali- 
ties of  the  material ;  and  the  record  fails 
to  show  that  the  amount  of  tuff  breccia 
exceeded  the  amount  that  could  reasonably 
have  been  anticipated,  there  must  also  be 
rejected  the  contractor's  contention  that  it 
could  not  reasonably  have  expected  to 
encounter  a  continuous  stretch  of  almost 
3,000  feet  of  tuff  or  tuff  breccia  in  variable 
volcanic  material  in  a  tunnel  which  was 
approximately  3,600  feet  long. 
Appeal  of  George  A.  Lord  and  William  T. 
Lord,  Partners,  d/o/a  Lord  Bros.  Contrac- 
tors, IBCA-125  ( Feb.  16, 1959)       66  I.D.  34 

A  request  of  a  roadway  contractor  for 
reconsideration  of  a  borrow  claim,  which 
is  based  on  the  contention  that  the  Board 
could  not  give  effect  to  deviations  from 
the  "changes"  and  "changed  conditions" 
clauses  of  the  U.S.  standard  form  of  con- 
struction contract  that  limited  the  appli- 
cability of  these  clauses  because  deviations 
were  prohibited  by  the  regulations  relative 
to  public  contracts,  must  be  denied.  Such 
regulations  are  simply  for  the  protection 
of  the  Government  against  its  own  officers, 
and  hence  may  not  be  enforced  against  the 
Government  by  a  contractor  seeking  to 
avoid  the  obligation  of  its  contract. 
Moreover,  although  the  courts  have  de- 
clared the  standard  "changes"  and 
"changed  conditions"  clauses  to  be  para- 
mount as  against  caveatory  or  exculpatory 
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-  provisions  in  the  specifications  of  a  general 
lature,  this  is  not  equivalent  to  a  prohibi- 
ion  upon  deliberate  deviations.  The 
;tandard  provisions  are  paramount  as 
&  igainst  inconsistent  specifications  only  in 
?ases  in  which  there  is  no  other  aid  to 
J  nterpretation  than  the  provisions  of  the 
standard  form  itself. 

A  motion  for  reconsideration  of  a  claim 
)f  a  roadway  contractor  based  on  the  alle- 
&  ?ation  that  the  Government  by  deleting  a 
'  select  borrow  surface  course,  which  the 
«  contractor  had  planned  to  use  to  correct 
m  leficiencies  in  the  subgrade,  and  by  failing 
:  to  supply  suitable  topping  material  for 
:  finishing  the  subgrade  both  prior  and  sub- 
fr  sequent  to  the  deletion,  had  increased  the 
ie  contractor's  costs  in  finishing  the  subgrade 
!!  must  be  denied  when  it  appears  that  (1) 
c  the  contractor  has  not  borne  the  burden 
i  of  proving  that  it  made  every  reasonable 
j  effort  to  conserve  suitable  topping  material 
from  excavation  and  borrow,  as  required 
I  by  the  specifications,  and  that  the  Govern- 
i  ment  failed  to  designate  borrow  pits  from 
m  which  suitable  topping  material  could  be 

I  obtained  (2)  the  initial  grading  by  the 
contractor  had  been  very  rough  (3)  the 
gravamen  of  the  contractor's  complaint 
was  really  that  too  much  of  the  borrow 
material  had  to  be  windrowed  rather  than 
that  it  was  unsuitable  (4)  the  contractor's 
alleged  plan  to  make  good  the  deficiencies 
of  the  subgrade  with  select  borrow  was  an 
afterthought  and  the  alleged  plan  would 
in  any  event  have  been  inconsistent  with 

I I  the  requirements  of  the  specifications  rela- 
'  tive  to  the  laying  down  of  the  subgrade, 

and  might  have  involved  greater  expense 
than  the  use  of  ordinary  borrow ;  and, 
finally  (5)  the  contractor  failed  to  give 
timely  notice  of  and  protest  against  the 
alleged  denial  of  suitable  topping  material. 
Appeals  of  Morrison-Knudsen  Company, 
Inc.,  IBCA-36  and  IBCA-50  (Mar.  23, 
1959)  66  I.D.  71 

Bridge  construction  contractors,  who 
were  required  to  paint  the  steel  work  of 
the  bridges  constructed  by  them  and  who 
were  delayed  in  the  completion  of  the  work 
due  to  their  inability  to  identify  the  proper 
types  of  paint  required  by  the  specifica- 
tions, are  not  entitled  to  an  extension  of 
time  for  performance  when  it  appears  that 
the  paint  types  were  sufficiently  identifi- 


able by  reference  to  specifications  of  the 
American  Association  of  State  Highway 
Officials. 

Bridge  construction  contractors  who  in 
pouring  concrete  for  the  decks  of  two 
bridges  constructed  by  them  were  required 
to  do  so  in  a  particular  sequence  or  man- 
ner, which  necessitated  the  installation  of 
construction  joints  not  contemplated  by 
the  specifications,  were  directed  to  perform 
extra  works,  and  hence  are  entitled  to  addi- 
tional compensation  and  extensions  of  time 
for  the  performance  of  the  work. 

Bridge  construction  contractors,  who 
were  instructed  to  cut  and  recess  a  few 
metal  stirrups  used  to  hold  the  reinforcing 
steel  in  place  while  the  concrete  for  the 
bridges  was  being  poured,  were  not  di- 
rected to  perform  extra  work,  since  the 
work  was  so  inconsequential  that  it  did 
not  materially  affect  the  whole  operation 
of  getting  the  concrete  true,  even  and  free 
from  projections,  as  required  by  the 
specifications. 

Appeal  of  Cox  and  Haddox,  IBCA-155 
(Mar.  26,  1959)  66  I.D.  97 

A  contractor  who,  in  excavating  for  a 
septic  tank  and  seepage  pits,  which  were 
to  be  parts  of  a  sewage  disposal  system  for 
a  school  in  a  town  in  Alaska,  encountered 
a  water  table  that  fluctuated  seasonally, 
as  well  silt  of  a  fluid  consistency,  al- 
though such  conditions  were  contrary  to 
indications  in  the  plans,  with  the  result 
that  the  Government  engineers  to  avoid 
health  hazards  had  to  redesign  the  sewage 
disposal  system  entirely,  may  be  said  to 
have  encountered  unanticipated  conditions 
which  were  "changed  conditions"  within 
the  meaning  of  the  applicable  contract 
provision,  notwithstanding  that  the  speci- 
fications included  also  a  general  caveatory 
provision  with  respect  to  soil  conditions. 
The  acceptance  by  the  contractor  of  the 
change  orders,  which  provided  for  the  re- 
design of  the  sewage  disposal  system,  did 
not  bar  it  from  requesting  an  equitable 
adjustment  of  its  increased  costs  prior  to 
the  redesign  of  the  system. 
Appeal  of  Waxoerg  Construction  Company, 
IBCA-144   (Mar.  31,  1959)         66  I.D.  123 

When  a  contract  for  the  construction  of 
a  bridge  and  culverts  in  Rock  Creek  Park 
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included  both  unit  and  lump-sum  items, 
an  approximate  quantities  provision  of  the 
specifications,  which  in  terms  was  made 
applicable  only  to  unit  items  did  not  in 
itself  bar  additional  compensation  for  over- 
runs in  the  lump-sum  items. 

Additional  compensation,  sought  after 
completion  of  all  of  the  work,  for  an  over- 
run in  masonry  work  in  the  construction 
of  a  culvert  in  Rock  Creek  Park,  due  to  a 
discrepancy  between  the  drawings  and  one 
of  the  notes  on  the  drawings,  must  be 
denied,  where  the  contractor  failed  to  com- 
ply with  the  terms  of  the  contract  and 
specifications  which  required  that  it  call 
such  discrepancies  to  the  attention  of  the 
contracting  officer  and  warned  that  any 
work  performed  without  his  determination 
would  be  at  its  own  risk  and  expense. 
Appeal  of  General  Excavating  Company, 
IBCA-150  (May  25,  1959) 

A  claim  for  additional  compensation  by 
a  contractor  under  the  first  category  of 
the  "changed  conditions"  clause  of  the  con- 
tract, relating  to  divergent  conditions,  as 
distinguished  from  the  second  category  of 
"changed  conditions,"  relating  to  unantici- 
pated conditions,  on  the  ground  that  it 
encountered  large  quantities  of  hard  mate- 
rial which,  in  view  of  the  logs  of  subsur- 
face exploration  made  available  to  it  in 
the  drawings,  it  could  not  reasonably  have 
expected  must  be  denied  when  the  logs  of 
exploration  were  outside  the  area  to  be 
excavated,  and  did  not  generally  penetrate 
to  grade,  and  in  any  event  indicated  that 
large  quantities  of  hard  material  were 
present,  and  the  presence  of  such  hard 
material  could  have  been  ascertained  by 
a  more  adequate  site  investigation. 
Whether  or  not  logs  of  exploration  can  be 
regarded  as  unqualified  representations 
must  depend  on  the  circumstances  of  each 
individual  case.  When  a  contract  charges 
a  contractor  with  the  duty  of  investigating 
the  site  of  the  work,  it  must  make  such  an 
investigation,  whether  or  not  it  is  assert- 
ing a  changed  condition  in  the  first  or  the 
second  category,  unless  indeed,  the  claim 
is  based  on  a  representation  of  such  a  na- 
ture that  a  site  investigation  would  be 
completely  pointless.  However,  the  stand- 
ard of  adequacy  in  conducting  a  site  inves- 


tigation may  well  be  less  rigorous  in  first 
than  in  second  category  cases. 
Appeal  of  Inter-City  Sand  and  Gravel  Co. 
and  John  Kovtynovich,  IBCA-128  (May  29, 
1959)  66  I.D.  179 

A  railroad  construction  contractor  who 
wTas  to  rehabilitate  mileage  of  The  Alaska 
Railroad  and,  in  so  doing,  was  required 
by  the  terms  of  the  specifications  to  effect 
two  separate  track  lifts  totaling  six  inches 
with  new  crushed  ballast  from  a  pit  located 
at  Spencer,  Alaska,  did  not  satisfy  the 
requirement  for  one  of  these  lifts  when  in 
the  course  of  replacing  and  respacing  the 
ties  it  gave  the  track  an  initial  or  out-of- 
face  lift,  and  tamped  the  old  ballast  to 
achieve  a  sound  road  bed  for  the  replaced 
and  respaced  ties,  even  though  when  the 
track  was  lowered  back  to  the  road  bed 
it  may  have  been  higher  than  before  the 
commencement  of  the  operations.  As  the 
out-of-face  lift  was  either  work  that  neces- 
sarily had  to  be  performed  to  carry  out 
the  purposes  of  the  contract,  or  was  per- 
formed for  the  convenience  of  the  contrac- 
tor, it  cannot  qualify  as  extra  work 
entitling  the  contractor  to  additional  com- 
pensation. There  was  also  nothing  in  the 
correspondence  and  negotiations  relating 
to  the  approval  by  the  contracting  officer 
of  the  contractor's  progress  schedule  which 
could  be  said  to  have  effected  a  practical 
interpretation  of  the  requirements  of  the 
specifications  with  respect  to  the  track  lift- 
ing operations  inconsistent  with  their 
literal  terms. 

Under  a  contract  for  the  rehabilitation 
of  The  Alaska  Railroad  which  provides  for 
an  equitable  adjustment  in  case  of  over- 
runs of  quantities  of  more  than  25  percent, 
the  contractor  is  nevertheless  not  entitled 
to  an  equitable  adjustment  in  the  unit  price 
on  account  of  such  an  overrun  in  the  quan- 
tity of  ballast  loaded,  hauled,  and  placed 
when  the  evidence  fails  to  show,  at  the 
very  least,  that  the  contractor's  actual 
costs  for  loading,  hauling,  and  placing  the 
ballast,  together  with  a  reasonable  allow- 
ance for  profit  thereon,  exceeded  the  bid 
price.  This  cannot  be  said  to  have  been 
established  merely  by  testimony  of  the  con- 
tractor's chief  officer  that  the  bid  would 
have  been  higher  if  he  had  known  that  the 
railroad  would  not  supply  ballast  loading 
equipment,  where  there  was  nothing  in  the 
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specifications  which  required  the  railroad 
to  supply  such  equipment. 
Appeal  of  William  A.  Smith  Contracting 
Company,  Inc.,  IBCA-83   (June  16,  1959) 

66  I.D.  233 

A  contractor  which  was  required  to  pre- 
,pare  and  furnish  aerial  photographs  and 

,  !  topographic  maps  for  an  irrigation  project 
within  a  specified  time  and  which  under 
the  terms  of  the  specifications  was  subject 
to  the  imposition  of  liquidated  damages 
for  failure  to  make  delivery  of  such  mate- 
rials on  time  cannot  be  said  to  have 
effected  timely  delivery  when  the  materials 
delivered  contained  serious  defects  requir- 
ing an  extended  period  for  correction. 
Appeal      of      Air      Survey      Corporation, 

I    1BCA-152   (June  30,  1959)         66  I.D.  246 

Under  a  contract  providing  for  the  in: 
stallation  and  leasing  by  the  contractor  of 
an  FM  radio  communications  system  in  the 
Great  Smoky  Mountains  National  Park,  the 
i  contractor  is  entitled  to  rental  payments  on 
:  a  12-month  basis  for  the  operation  of  three 
repeater  stations  incorporated  by  it  in  the 
:  bid  schedule,  notwithstanding  the  fact  that 
the  repeater  stations  were  subsumed  under 
a  general  provision  of  the  schedule  calling 
,  for  operation  of  the  relevant  control  points 
'  on  a  5-month  basis,  when  it  appears  that 
(1)    the  specifications  contemplated   that 
bidders  could  modify  the  bid  schedule  (2) 
I  the  communication  system  would  not  func- 
tion without  the  operation  of  the  repeater 
stations  all  12  months  of  the  year  ;  and  (3) 
this  was  made  clear  by  a  technical  proposal 
I  accompanying  the  bid,   together  with  an 
f  explanatory  covering  letter,  which  was  ac- 
cepted by  the  contracting  officer  as  part  of 
the  contract. 
!  Appeal     of     Land- Air,     Inc.,     IBCA-192 
(Nov.  30,  1959)  66  I.D.  402 

A  contractor  may  not  assume  from  the 
dimensions  of  typical  sections  of  the  draw- 
ings of  a  ditch  for  closed  drains  that  the 
excavation  can  be  performed  with  an  ordi- 
nary ditching  machine  when  the  specifica- 
tions clearly  indicated  that  the  neat  lines  of 
the  drawings  were  for  payment  purposes 
only. 
Appeal  of  Henly   Construction  Company, 


IBOA-165  (Jan.  22,  1960) 


When  specifications  for  the  construction 
of  laterals  and  wasteways  did  not  provide 


for  the  construction  of  the  same  by  the 
so-called  economic  grade  method  and  the 
Government  has  failed  to  bear  the  burden 
of  proving  by  a  preponderance  of  the 
evidence  that  the  contractor  voluntarily 
adopted  this  method  as  its  own,  the  con- 
tractor is  entitled  to  additional  compensa- 
tion to  offset  the  increased  costs  of  any 
reexcavation  or  lateral  shoulder  excava- 
tion which  was  involved  in  the  construction 
of  the  laterals  and  wasteways  by  the  eco- 
nomic grade  method. 

When  the  specifications  provided  for  the 
classification  of  excavated  material  as 
either  "common,"  "intermediate,"  or 
"rock,"  and  the  contractor  challenges  the 
relative  amounts  of  the  intermediate  and 
rock  classifications  made  by  the  Govern- 
ment, the  Government's  classifications, 
which  could  not  be  made  with  exactitude 
but  necessarily  involved  the  exercise  of 
judgment,  will  not  be  disturbed  in  the 
absence  of  a  convincing  showing  by  the 
contractor  of  error  or  bad  faith  on  the  part 
of  the  Government. 

Appeal  of  Henly  Construction  Company, 
IBOA-185  (Feb.  23,  1960)  67  I.D.  44 

A  manufacturer  of  a  shunt  reactor  which 
failed  upon  being  energized  after  installa- 
tion has  the  burden  of  proving  that  the 
failure  was  attributable  to  a  fault  of  the 
Government  which  was  the  purchaser, 
when  the  preliminary  tests  of  the  reactor 
at  the  factory  were  not  made  entirely  as 
required  by  the  specifications,  and  final 
acceptance  of  the  reactor  was  under  the 
specifications  subject  to  further  testing  and 
a  period  of  satisfactory  operation  after 
installation.  However,  even  if  the  Govern- 
ment has  the  burden  of  proving  the  prob- 
able cause  of  the  failure  of  the  reactor, 
this  need  be  established  only  by  a  clear 
preponderance  of  the  evidence,  and  the 
Government  has  succeeded  in  showing  that 
the  most  probable  cause  of  the  reactor's 
failure  was  a  defective  weld. 
Appeal  of  Westinghouse  Electric  Corpora- 
tion, IBCA-182  (Mar.  16,  1960) 

67  I.D.  100 

When  experience  with  the  operations  of 
a  roadway  contractor  for  a  period  of  over 
a  month  showed  that  its  equipment  and 
methods  of  operation  were  hopelessly  in- 
adequate to  work  long  stretches  of  road- 
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way,  and  the  specifications  expressly  per- 
mitted the  construction  engineer  in  charge 
of  the  work  to  restrain  the  contractor  from 
undertaking  new  work  to  the  prejudice  of 
work  already  started,  he  did  not  exceed  his 
authority  by  limiting  the  span  of  roadway 
on  which  the  contractor  might  work  to  a 
designated  number  of  feet.  The  imposi- 
tion of  this  operational  limitation  cannot 
be  successfully  advanced  by  the  contractor 
as  an  "act  of  Government,"  converting  the 
termination  for  default  into  a  termination 
for  the  convenience  of  the  Government. 
Appeal  of  Richey  Construction  Company, 
IBCA-187  (Apr.  8,  1960)  67  I.D.  118 

A  claim  for  additional  compensation 
within  the  meaning  of  clauses  of  the  U.S. 
standard  form  of  Government  construc- 
tion contract,  on  the  ground  that  one  (1) 
of  nine  (9)  drawings  contained  a  note  that 
certain  work  was  to  be  performed  by 
others,  cannot  be  allowed,  since  the  spec- 
ifications and  another  controlling  drawing 
designated  as  "site  plan,"  specifically  re- 
quired construction  of  the  disputed  work. 
Appeal  of  White  Construction  Company, 
IBCA-204  (Oct.  3,  1960) 

A  claim  for  additional  compensation  by  a 
contractor  on  the  ground  that  his  sub- 
contractor had  encountered  a  changed  con- 
dition within  the  meaning  of  the  second 
category  of  conditions  specified  in  Stand- 
ard Form  23A  (March  1953),  namely,  the 
encountering  of  clayish  soil  instead  of 
sandy  soil  in  lagoons,  is  entitled  to  an 
equitable  adjustment,  in  view  of  the  speci- 
fications requirement  for  the  sealing  of  the 
lagoons  with  bentonite. 
Appeal  of  Herman  Groseclo-se,  IBCA-190 
(Dec.  22,  1960) 

Under  a  contract  involving  the  construc- 
tion of  two  tunnels,  where  the  contract 
specifications  provide  that  the  judgment 
of  the  contracting  officer  shall  determine 
the  quantity  of  permanent  timbering  neces- 
sary for  satisfactory  construction  of  the 
tunnels,  the  instructions  of  the  contract- 
ing officer  for  reduction  of  such  quantity 
of  timbering  in  the  major  areas  of  the 
tunnels  do  not  constitute  actual  or  con- 
structive changes  within  the  meaning  of  the 


Changes  Clause   (Clause  3),  of  Standard 
Form  23A. 

Appeal  of   Cheney-Cherf  and  Associates 
IBCA-250  (June  19,  1962)         69  I.D.  102 

The  phrase  "existing  water  system"  in 
specifications  that  do  not  elsewhere  clarify 
this  phrase,  which  is  also  left  unclarified 
by  other  aids  to  interpretation,  does  not 
comprehend  a  water  line  whose  addition 
to  the  system  is  provided  for  in  the  same 
specifications,  since  the  ordinary  meaning 
of  language  throughout  the  country  is 
given  to  words  unless  circumstances  show 
that  a  different  meaning  is  applicable. 
Appeal  of  D.  L.  Moffitt  Company,  IBCA-285 
(Oct.  3,  1962)  69  I.D.  161 

Where  the  specifications  of  a  contract 
for  clearing  a  reservoir  site  define  the  types 
of  materials  which  may  be  retained  or  dis- 
posed of  by  the  contractor,  he  is  not  en- 
titled to  additional  compensation  for  the 
value  of  other  materials,  not  within  the 
definitions,  which  materials  he  was  not 
permitted  to  retain. 

Where  examination  of  the  site  and  of 
the  contract  limitations  concerning  mate- 
rials to  be  retained  by  the  contractor 
should  have  created  a  doubt  as  to  his  right 
of  retention,  the  contractor  should  have 
sought  clarification  from  the  contracting 
officer  prior  to  bidding. 
Appeal  of  Richard  F.  Greenhalgh, 
IBCA-283  (Oct.  31,  1962) 

A  contractor  is  not  entitled  to  additional 
compensation  for  sewer  pipe  within  man- 
holes where  the  specifications  concerning 
measurement  for  payment  clearly  exclude 
payment  for  sewer  pipe  within  manholes. 
Where  no  ambiguity  exists  there  is  no 
need  to  construe  the  contract. 

A  contractor  is  not  entitled  to  additional 
compensation  for  imported  fine  material 
for  backfill  where  he  was  aware  of  the 
rocky  condition  of  the  soil  prior  to  bidding 
and  should  have  anticipated  that  sufficient 
fine  material  meeting  the  specifications 
might  not  be  available  in  the  immediate 
vicinity  of  the  excavations. 
Appeal  of  Barkley  Pipeline  Construction, 
Inc.,  IBCA-291   (Feb.  25,  1963) 

A  site  examination  provision  in  a  con- 
struction contract  may  have  the  effect  of 
incorporating  by  reference  into  that  con- 
tract those  portions  of  the  specifications 
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of  a  contract  with  another  contractor  that 
have  to  do  with  work  the  performance  of 
which  is  a  necessary  antecedent  for  per- 
formance of  work  required  by  the  construc- 
tion contract,  if  the  condition  to  be  created 
or  removed  by  the  antecedent  work  is  a 
condition  that  falls  within  the  scope  of  the 
site  examination  provision,  and  if  the  stage 
of  completion  of  the  antecedent  work  dur- 
ing the  bidding  period  is  not  such  as  admits 
of  its  qualities  upon  completion  being  fore- 
cast through  visual  inspection  alone 
(Claim  A-l). 

Under  a  contract  for  the  clearing  of  the 
right-of-way  for  a  transmission  line  which 
(1)  prescribes  specific  standards  to  govern 
the  clearing  (2)  authorizes  the  contracting 
officer  to  issue  special  instructions  for  areas 
presenting  special  problems,  and  (3)  states 
general  objectives  to  be  achieved  or  safe- 
guarded through  the  clearing,  the  con- 
tracting officer  may  permit  deviations  from 
the  specific  standards  by  virtue  of  his  au- 
thority to  issue  special  instructions,  pro- 
vided such  deviations  are  in  keeping  with 
the  general  objectives  stated  in  the  con- 
tract (Claims  A-l  and  A-2) . 
Appeals  of  Montgomcry-Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 

Where  the  contractor's  interpretation  of 
contraet.  specifications  does  not  have  a 
reasonable  basis,  the  rule  of  contra  pro- 
ferentem will  not  be  applied. 
Appeal  of  E-W  Construction  Company, 
IRCA-297  (Oct.  23, 1963) 

The  design,  methods  and  details  of  the 
work,  as  described  in  the  drawings  and 
specifications,  may  properly  be  taken  into 
account  in  determining  whether  changed 
conditions  exist,  since  they  constitute  a 
source  that  can  give  rise  to  inferences, 
where  factually  and  logically  justified, 
concerning  the  physical  conditions  which 
the  contractor  was  entitled  or  bound  to 
expect  would  be  encountered,  and  with 
which  the  physical  conditions  actually  en- 
countered are  to  be  compared. 
Appeal  of  Morgen  &  Oswood  Construction 
Co.,  Inc.,  IBCA-389  (Nov.  21, 1963) 

70  I.D.  495 

Where   a    duly    issued    modification    of 
specifications  incorporated  in  the  contract 


eliminates  provisions  for  adjustment  of 
price  for  excavation  in  the  event  that 
rocks  of  a  certain  size  and  extent  are  en- 
countered, and  substitutes  a  provision  that 
all  excavation  shall  be  paid  for  at  the 
stipulated  contract  price  without  acy  ad- 
justment, an  interpretation  by  the  con- 
tractor of  such  modification,  as  constituting 
a  representation  by  the  Government  that 
no  rock  would  be  encountered  in  the  ex- 
cavation work,  is  so  strained  as  to  be 
unreasonable.  The  unreasonableness  of 
the  interpretation  precludes  application  of 
the  doctrine  of  contra  proferentem. 
Appeal  of  Promacs,  Inc.,  IBCA-317 
(Jan.  31,  1964)  71  I.D.  11 

Where  the  contract  specifications  and 
drawings  are  not  ambiguous,  there  is  no 
need  to  construe  the  contract.  The  con- 
tractor's interpretation  being  unreasonable, 
the  doctrine  of  contra  proferentem  does 
not  apply. 

Appeal    of    R    &    M     Contractors,    Inc., 
IBCA-325  (Apr.  21,  1964)  71  I.D.  132 

Where  a  contract  provides  for  one  unit 
price  per  cnb'w  yard  for  borrow  excavation 
and  another,  higher  unit  price  for  roadway 
grading  and  excavation,  and  due  to  un- 
availability of  normal  borrow  sources  the 
contractor  is  permitted  to  use  temporarily 
certain  borrow  material  excavated  from  an 
existing  roadway  embankment,  the  con- 
tractor's interpretation  that  such  excava- 
tion of  borrow  material  constituted 
roadway  grading  and  excavation  is  un- 
reasonable. 

Appeal      of      Allied      Contractors,      Inc., 
IBCA-322  (Aug.  10,  1964) 

Where  contract  drawings  and  specifica- 
tions are  misleading  a  requirement  by  the 
Government,  that  work  be  performed  in 
accordance  with  its  erroneous  interpre- 
tation of  the  misleading  information, 
constitutes  a  constructive  change  order  for 
which  the  contractor  is  entitled  to  an 
equitable  adjustment. 

Where  the  contract  drawings  and  speci- 
fications are  not  ambiguous,  and  the  con- 
tractor's interpretation  is  unreasonable, 
the  doctrine  of  contra  proferentem  does 
not  apply. 

Appeal  of  Rasmussen  Construction  Com- 
pany. IBCA-358  (Aug.  20, 1964) 
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XXVIII.  SUBCONTRACTORS  AND  SUPPLIERS 

Insolvency  of  a  subcontractor  or  supplier 
is  not  an  unforeseeable  and  excusable 
cause  of  delay  entitling  a  contractor  to  the 
benefits  of  an  escalation  clause. 
Appeal  of  the  Pelton  Water  Wheel  Com- 
pany and  Byron  Jackson  Company, 
IBCA-16  (Oct.  12,  1955)  62  I.D.  385 

Although  in  general  a  contractor  who 
has  taken  an  appeal  should  be  prepared  to 
substantiate  the  claim  before  the  Board 
with  reasonable  promptness,  and  should 
not,  indeed,  present  the  claim  unless  he 
has  reason  to  suppose  that  it  is  meritorious, 
the  Board  will  grant  a  request  of  the 
contractor  that  consideration  of  the  claim 
by  the  Board  be  deferred  pending  the  out- 
come of  litigation  between  the  contractor 
and  his  subcontractor  when  counsel  for  the 
Government  does  not  object,  and  it  appears 
from  the  nature  of  the  claim  that  the  in- 
terests of  the  Government  will  not  be 
prejudiced.  Although,  the  present  case 
will  be  marked  ''closed"  on  the  Board's 
docket,  the  contractor  may  file  a  request 
that  it  be  reopened,  within  a  reasonable 
time  after  the  determination  of  the  litiga- 
tion in  which  it  is  involved. 
Appeal  of  Osoerg  Construction  Company, 
IBCA-32   (June  19,  1956)  63  I.D.  180 

A  contractor  may  prosecute  a  claim 
against  the  Government  for  work  per- 
formed or  materials  furnished  by  a  sub- 
contractor, irrespective  of  whether  the  con- 
tractor is  liable  to  the  subcontractor  for 
such  work  or  materials,  but  the  subcon- 
tractor may  not  prosecute  such  a  claim 
against  the  Government  because  there  is 
no  express  or  implied  contract  between  the 
subcontractor  and  the  Government. 

The  timeliness  of  an  appeal  is  governed 
by  the  time  that  elapsed  between  the  date 
when  the  findings  of  fact  and  decision  were 
received  by  the  contractor  and  the  date 
when  the  notice  of  appeal  was  mailed  to  the 
contracting  officer,  and  not  by  the  time  that 
elapsed  between  the  date  when  the  find- 
ings of  fact  and  decision  were  received  by 
a  subcontractor  for  whose  benefit  the  con- 
tractor is  prosecuting  the  appeal  and  the 
date  when  the  appeal  papers  were  mailed 
to  the  contractor  by  the  subcontractor. 
Appeal  of  Wiscomoe  Painting  Company, 
IBCA-78  (Oct.  26,  1956) 


Ordinarily,  delays  by  a  subcontractor 
will  not  excuse  the  prime  contractor  from 
making  timely  delivery  unless  the  delays 
resulted  from  excusable  causes  of  delay. 
Appeal  of  Zinsco  Electrical  Products, 
IBCA-104  (June  3, 1957) 

A  contractor  who  was  entirely  coopera- 
tive, and  who  would  have  provided  addi- 
tional works  to  protect  its  operations  in 
rehabilitating  an  existing  irrigation  sys- 
tem, if  such  works  had  been  clearly  de- 
manded or  even  suggested  by  project  per- 
sonnel, cannot  be  held  to  have  been  negli- 
gent in  the  conduct  of  its  operations  when 
a  storm  occurred  that  proved  to  be  of  such 
magnitude  that  its  consequences  could 
hardly  be  said  to  have  been  foreseeable 
either  by  the  contractor  or  by  project  per- 
sonnel. The  burden  of  proving  that  the 
contractor  was  negligent  rests  on  the  Gov- 
ernment in  such  circumstances,  and  this 
burden  cannot  be  sustained  simply  by 
showing  failure  on  the  part  of  the  contrac- 
tor to  coordinate  effectively  the  work  of  its 
subcontractors,  so  that  they  would  perform 
the  subcontracts  on  time,  if  the  prime  con- 
tractor did  not  breach  its  obligation  of 
timely  performance  toward  the  Govern- 
ment, nor  by  showing  that  the  prime  con- 
tractor performed  other  acts  in  the  course 
of  construction  which  may  not  have  been 
causative  factors  in  magnifying  the  dam- 
age caused  by  the  storm.  However,  the 
contractor  was  guilty  of  negligence  when, 
having  completed  a  wasteway  structure, 
he  failed  to  place  the  backfill  above  the 
structure  for  a  period  of  approximately  6 
months  prior  to  the  storm,  since  such  ne- 
glect would  expose  the  structure  to  damage 
even  in  an  ordinary  rainy  season. 
Appeal  of  Barnard-Curt is s  Company, 
IBCA-82  (Aug.  9,  1957)  64  I.D.  312 

Under  a  supply  contract  under  which  the 
delays  of  a  contractor  were  excusable  when 
due  to  causes  beyond  its  control  and  with- 
out its  fault  or  negligence,  and  the  delays 
of  a  subcontractor  were  excusable  when 
due  to  the  same  causes,  a  steamship  com- 
pany cannot  be  regarded  as  a  "subcontrac- 
tor" of  a  supply  contractor,  which  was  late 
in  effecting  shipment  of  an  autotrans- 
former  as  required  by  the  contract,  so  that 
its  delays  would  excuse  those  of  the  con- 
tractor.      The    steamship    company    was 
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rather  an  agent  of  the  contractor  for  the 
purpose  of  effecting  delivery  of  the  auto- 
transformer,  and  the  delays  of  the  agent 
are  chargeable  to  its  principal,  even  though 
such  delays  may  have  been  beyond  its  con- 
trol and  without  its  fault  or  negligence. 
Appeal  of  the  Legnano  Electric  Corpora- 
tion, IBCA-114  (Dec.  18,  1957) 

The  action  of  a  prime  contractor  in  filing 
a  claim  with  the  contracting  officer  on 
behalf  of  a  subcontractor  does  not  in  itself 
suffice  to  ground  an  appeal  to  the  Board  of 
Contract  Appeals  that  is  subsequently 
taken  by  the  subcontractor  alone.  A  pro- 
vision in  a  subcontract  making  the  sub- 
contractor subject  to  all  the  terms  of  the 
prime  contract  is  insufficient  to  create 
privity  of  contract  between  the  Govern- 
ment and  the  subcontractor,  even  though 
the  prime  contract  provides  also  that  all 
subcontractors  shall  be  subject  to  the  ap- 
proval of  the  contracting  officer. 
Appeal  of  Young  and  Smith  Construction 
Company,  IBCA-151  (June  18,  1958) 

05  I.D.  274 

Where  a  supply  contractor  under  a  con- 
tract for  the  furnishing  of  motor-driven 
pumping  units  failed  to  submit  for  Gov- 
ernment approval  within  the  time  pre- 
scribed by  the  contract  the  assembly  and 
construction  drawings  and  design  data  for 
the  motors ;  delayed  placing  its  order  for 
the  motors  with  its  supplier  until  after 
the  prescribed  time  for  submission  of  the 
drawings  and  design  data :  failed  to  call 
the  supplier's  attention  to  the  deadlines; 
after  receiving  the  drawings  from  its 
supplier  delayed  submitting  them  to  the 
Government,  and  failed  to  show  that  pro- 
duction of  the  motors  by  the  supplier  was 
delayed  by  an  act  of  the  Government,  the 
contractor  has  not  met  the  burden  of  prov- 
ing that  it  is  entitled  to  an  additional  ex- 
tension of  time  based  on  an  excusable  de- 
lay under  the  delays-damages  clause. 

The  failure  of  a  contractor's  supplier  to 
prepare  promptly  necessary  motor  draw- 
ings and  design  data  required  for  the  per- 
formance of  a  supply  contract  would  not 
alone  be  sufficient  to  relieve  the  contractor 
of  a  contractual  obligation  to  submit  such 
drawings  and  design  data  within  the  pre- 


scribed periods  of  time,  or  to  constitute  an 
excusable  cause  of  delay. 
Appeal  of  C.  H.  Wheeler  Manufacturing 
Company    (Econmny   Pumps,    Inc.,    Divi- 
sion), IBCA-127  (Sept.  12, 1958) 

65  I.D.  382 

The  mere  delay  of  a  supplier  in  deliver- 
ing materials  which  are  necessary  to  en- 
able a  contractor  to  perform  is  not  in  itself 
sufficient  to  constitute  an  excusable  cause 
of  delay. 

Appeal  of  Truax  Machine  cC-  Tool  Company, 
IBCA-195  (July  21,  1959) 

A  contractor,  who  undertook  to  fabricate 
and  supply  turbines  for  a  power  plant, 
and  who  seeks  to  excuse  its  delays  in  the 
performance  of  the  contract  on  the  grounds 
that  its  subcontractors  were  delayed  by  the 
occurrence  of  a  steel  strike  and  by  wrork 
having  national  priority  is  not  entitled 
to  an  extension  of  time  for  performance 
when  it  has  failed  to  prove  either  of  its 
contentions  by  substantial  evidence.  It  is 
necessary  for  the  contractor  to  show  not 
only  that  the  steel  strike  occurred  but  also 
that  it  was  a  factor  responsible  for  delay. 
Appeal  of  The  James  Leffel  and  Company, 
IBCA-205  (Oct.  8,  1959) 

In  order  to  be  entitled  to  an  extension 
of  time  based  on  an  excusable  delay  under 
Clause  5(c)  of  U.S.  Standard  Form  23A, 
the  contractor  must  allege  or  prove  specific 
facts  that  the  failure  to  complete  the  con- 
tract work  on  time  was  due  to  causes  that 
were  unforeseeable  by,  beyond  the  control 
of,  and  without  the  fault  or  negligence  of, 
the  contractor  and  its  supplier. 
Appeal  of  the  Eagle  Construction  Corpora- 
tion, IBCA-230  (July  18,  1960)  67  I.D.  290 

In  order  to  be  entitled  to  an  extension 
of  time  based  on  an  excusable  delay  under 
Clause  5  of  U.S.  Standard  Form  23A 
(March  1953),  the  contractor  must  estab- 
lish by  specific  facts  that  the  failure  to 
complete  the  contract  work  on  time  was 
due  to  causes  that  were  unforeseeable  by, 
beyond  the  control  of,  and  without  the 
fault  or  negligence  of,  the  contractor  and 
its  subcontractor. 

Delays  by  a  subcontractor  resulting  from 
a  normal  business  hazard,  such  as  failure 
of  a  supplier  selected  by  the  subcontractor 
to  perform  its  obligation,  will  not  excuse 
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the  prime  contractor  from  making  timely 

performance. 

Appeal  of  Industrial  Service  &  Engineering 

Company,  IBCA-235  (July  28,  1960) 

67  I.D.  308 

Where  a  contractor  claims  that,  absent 
a  strike,  supplies  would  have  been  deliv- 
ered to  it  on  a  certain  date  by  its  subcon- 
tractors or  suppliers,  but  evidence  shows 
that  such  delivery  date  could  not  have  been 
met  because  of  delays  caused  by  contrac- 
tor and  subcontractors  in  transmitting 
purchase  order  and  approval  for  such  sup- 
plies, the  hypothetical  delivery  date 
claimed  by  the  contractor  will  be  disre- 
garded for  the  purpose  of  establishing  the 
commencement  of  the  period  of  excusable 
delay  caused  by  the  strike. 
Appeal  of  Arizona  Plumbing  and  Heating 
Company,  Inc.,  IBCA-123  (Aug.  18,  1960) 

Where  a  contractor  claims  that,  absent 
B.  strike,  supplies  would  have  been  deliv- 
ered to  it  on  a  certain  date  by  its  subcon- 
tractor or  supplier,  but  no  evidence  is  sub- 
mitted showing  that  supplies  could  have 
been  so  delivered,  the  hypothetical  delivery 
date  alleged  by  the  contractor  will  be  dis- 
regarded for  the  purpose  of  establishing 
the  commencement  of  the  period  of  excus- 
able delay  caused  by  the  strike. 
Appeal  of  General  Excavating  Company, 
IBCA-188  (Sept.  21,  1960)         67  I.D.  344 

WThere  a  prime  contractor  subcontracts 
extra  work  to  another  during  performance 
of  a  construction  contract,  pursuant  to  a 
change  article,  and  pays  such  subcontrac- 
tor profit  and  overhead  in  excess  of  the 
limitations  defined  in  the  "Extra  Work" 
clause  of  the  prime  contract  for  profit  and 
overhead  on  extra  work,  the  prime  con- 
tractor may  not  recover  the  excess  pay- 
ments. The  subcontractor  must  look  to 
the  prime  contractor  for  payment  thereof 
since  the  same  must  be  regarded  as  coming 
out  of,  or  as  part  of,  the  percentage  of 
profit  to  which  the  prime  contractor  is 
entitled. 

Appeal    of    Trvin   Prickett    &    Sons,    Inc., 
IBCA-203  ( Sept.  23, 1960 )  67  I.D.  353 

Contractor's  inability  to  purchase  steel 
pipe  from  its  supplier  due  to  a  national 
steel  strike  in  existence  at  the  time  of  sub- 
mission of  bid  and  award  is  not  considered 
an  unforeseeable  cause  of  delay,   within 


the  meaning  of  Clause  5(c)  of  U.S.  Stand- 
ard Form  23A,  where  the  cause  of  the  de- 
lay, that  is  the  strike,  was  known  to  the 
contracting  parties. 

Appeal  of  Chas.  I.  Cunningham  Co., 
IBCA-242  (Oct.  13,  1960)  67  I.D.  379 

Where  performance  of  a  contract  is  de- 
layed because  of  technical  difficulties  en- 
countered by  a  subcontractor  in  manufac- 
ture of  a  complicated  casting,  such 
difficulties  do  not  form  the  basis  for  an 
excusable  delay  within  the  meaning  of  the 
standard  "Default"  clause  in  a  Govern- 
ment supply  contract. 

Appeal  of  Monarch  Forge  &  Machine 
Works,  Inc.,  IBCA-218  (Oct.  21,  1960) 

A  contractor  cannot  divest  itself  of  re- 
sponsibility for  complying  strictly  and 
fully  with  specifications  merely  by  sub- 
contracting the  work  to  another. 
Appeal  of  Wickes  Engineering  and  Con- 
struction Co.,   IBOA-191    (Nov.  30,  1960) 

Where  a  prime  contractor  subcontracts 
extra  work  to  another,  pursuant  to  an 
authorized  change  order  and  pays  such 
subcontractor  profit  and  overhead  in  excess 
of  the  limitations  defined  in  the  "Extra 
Work"  clause,  the  prime  contractor  may 
not  recover  the  excess  payments  from  the 
Government.  The  subcontractor  must  look 
to  the  prime  contractor  for  payment 
thereof. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Dec.  23,  1960)  67  I.D.  435 

Under  a  supply  contract  Default  Clause, 
a  delay  caused  by  manufacturing  difficul- 
ties encountered  by  a  second-tier  subcon- 
tractor is  not  excusable  to  the  prime  con- 
tractor, since  that  cause  is  not  among  the 
illustrative  examples  in  the  Default  Clause 
and  is  not  equitable  to  such  examples. 
Appeal  of  Layne  and  Bowler  Export  Cor- 
poration, IBCA-245  (Jan.  18,  1961) 

68  I.D.  33 

In  order  to  be  entitled  to  an  extension 
of  time  based  on  Clause  11  of  U.S.  Stand- 
ard Form  32  (Oct.  1957  Edition),  the  con- 
tractor-appellant must  establish  by  specific 
facts  that  the  failure  to  complete  the  con- 
tract work  on  time  was  due  to  causes  that 
were  beyond  the  control  and  without  the 
fault  or  negligence  of  the  contractor-ap- 
pellant   and    the    subcontractor-supplier. 
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The  Board  does  not  follow  the  Andresen 

doctrine. 

Appeal  of  Clark  Engineering  &  Machine 

Co.,  IBCA-210  (Feb.  27,  1961) 

The  prime  contractor's  failure  to  prompt- 
ly furnish  its  supplier  with  required 
dimensional  data,  and  its  delay  in  installa- 
tion of  pumps  following  their  delivery  was 
held  not  to  be  beyond  its  control  and  with- 
out its  fault  or  negligence  within  the  mean- 
ing of  the  "Damages  for  Delay"  provision. 
Appeal  of  Coroneos  Plumbing  Company, 
IBCA-247  (Mar.  22,  1961) 

The  Board  has  jurisdiction  of  appeals 
presented  by  a  prime  contractor  in  behalf 
of  a  subcontractor  involving  claims  for 
additional  costs  of  performance. 
Appeal  of  Cheney-Cherf  and  Associates, 
IBCA-250  (June  19,  1962)  69  I.D.  102 

Under  a  standard-construction  contract 
re<i uiring  that  causes  of  delay  be  "unfore- 
seeable" in  order  to  be  excusable,  a  strike 
involving  a  steel   supplier,  which  was  in 
I  existence  when  the  prime  contractor's  bid 
was   submitted,   does   not   qualify   as   an 
unforeseeable  cause  of  delay. 
Appeal      of     Allied      Contractors,     Inc., 
IBCA-265  (Sept.  26,  1962)         69  I.D.  147 
In  order  to  be  entitled  to  an  extension  of 
time  based  on  Clause  5(c)  of  U.S.  Standard 
Form  23A  (March  1953  Edition),  the  con- 
tractor must  establish  by  competent  proof 
that  the  failure  to  complete  the  contract 
was  due  to  unforeseeable  causes  that  were 
beyond  the  control  and  without  the  fault 
or  negligence  of  the  prime  contractor  and 
1   its     subcontractors     and     suppliers.     The 
Board    does    not    follow    the    Andresen 
doctrine. 

Appeal     of     A     and     H    Builders,     Inc., 
IBCA-314  (Mar.  6,  1963) 

Delays  on  the  part  of  a  contractor  and 
his  subcontractors  or  suppliers,  due  to  dam- 
age to  material  in  transit,  late  delivery  by 
such  suppliers,  or  errors  in  the  work  by 
subcontractors,  are  not  excusable  causes  of 
delay  within  the  meaning  of  the  standard 
contract  clause  entitled  "Termination  for 
Default— Damages  for  Delay— Time  Exten- 
sions," in  absence  of  any  proof  of  excus- 
ability. 

Appeal    of    Hunt    Contracting    Company, 
IBCA-301  (Dec.  27,  1963) 


Manufacturing  difficulties  experienced  by 
first  and  second  tier  subcontractors  in  the 
assembly  of  bayonet  contacts  for  circuit 
breakers  do  not  form  excusable  grounds 
for  extensions  of  delivery  time  within  the 
meaning  of  the  standard  Default  clause  of 
the  Government  supply  contract. 
Appeal  of  Allis-Chalmers  Manufacturing 
Company,  IBOA  Nos.  370,  373  (Apr.  6, 
1964) 

An  appeal  based  on  a  request  for  exten- 
sion of  time  for  performance  will  be  denied 
where  the  delay  of  the  contractor  was 
caused  by  the  default  of  its  subcontractor, 
whose  failure  to  perform  was  not  excusable 
within  the  meaning  of  Clause  11,  Default, 
of  Standard  Form  32  (Sept.  1961  Edition). 
Appeal  of  Truitt  Metal  Fabricators,  Inc., 
IBCA-354  (Sept.  9,  1964) 

Difficulties  experienced  by  a  prime  con- 
tractor's supplier  in  manufacturing  paint 
that  would  pass  the  tests  prescribed  by  the 
contract  specifications  are  not  excusable 
grounds  for  an  extension  of  delivery  time 
within  the  meaning  of  the  standard  De- 
fault clause  of  a  Government  supply 
contract. 

Appeal  of  Richmond  Engineering  Co.,  Inc., 
IBCA-426-2-64  (Oct.  1, 1964) 

XXIX.  SUBSTANTIAL  EVIDENCE 

Where  contractor  on  appeal  has  submit- 
ted affidavits  tending  to  establish  that  he 
was  not  responsible  for  the  incorrect  instal- 
lation of  a  sewer,  and  the  Government 
offers  no  counter  proof  of  a  substantial 
nature,  the  contention  of  the  contractor 
must  be  accepted. 

Appeal  of  Art  Pugsley,  d/b/a  Art  Pugsley 
Construction  Co.,  IBCA-5  (Feb.  25,  1955) 

62  I.D.  54 

The  claim  of  a  contractor  for  additional 
compensation  for  laying  a  pipe  across  a 
stream  under  somewhat  changed  conditions 
must  be  denied  to  the  extent  that  the 
amount  claimed  exceeds  that  offered  by 
the  Government  when  the  contractor's 
testimony  is  vague  and  inconsistent  with 
the  documentary  evidence  in  the  case,  and 
the  contractor  arrived  at  the  amount  of 
his  claim  simply  by  subtracting  his  orig- 
inal estimate  of  the  cost  of  crossing  the 
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stream  from  what  he  claimed  were  his  ac- 
tual costs. 

Appeal  of  8.  M.  Johnson,  d/o/a  Johnson 
Construction  and  Maintenance  Company, 
IBCA-13  (Aug.  18, 1955) 

Where  the  Government  verbally  directs 
the  contractor  to  erect  a  building  at  an 
elevation  one  foot  lower  than  that  shown 
on  the  original  drawings,  making  no  men- 
tion of  a  change  in  the  contract  price,  and 
more  than  two  years  later  issues  a  change 
order  not  supported  by  adequate  proof 
charging  the  contractor  with  $4,030  for 
saved  backfill  as  the  result  of  such  lowering 
of  the  building,  the  Government  cannot 
recover  by  way  of  counterclaim,  the  burden 
of  proving  a  counterclaim  being  on  the 
Government. 

Appeal  of  Johnson  Construction  and  Main- 
tenance Company,  IBCA-15  (Oct.  28, 1955) 
A  contractor  who  was  entirely  coopera- 
tive, and  who  would  have  provided  addi- 
tional works  to  protect  its  operations  in 
rehabilitating  an  existing  irrigation  sys- 
tem, if  such  works  had  been  clearly  de- 
manded or  even  suggested  by  project  per- 
sonnel, cannot  be  held  to  have  been  negli- 
gent in  the  conduct  of  its  operations  when 
a   storm   occurred  that   proved   to   be   of 
such     magnitude     that     its    consequences 
could  hardly  be  said  to  have  been  fore- 
seeable either  by  the  contractor  or  by  proj- 
ect personnel.    The  burden  of  proving  that 
the  contractor  was  negligent  rests  on  the 
Government   in   such   circumstances,    and 
this  burden  cannot  be  sustained  simply  by 
showing  failure  on  the  part  of  the  con- 
tractor to  coordinate  effectively  the  work 
of  its  subcontractors,  so  that  they  would 
perform  the  subcontracts  on  time,  if  the 
prime  contractor  did  not  breach  its  obliga- 
tion of  timely  performance  towards  the 
Government,  nor  by  showing  that  the  prime 
contractor    performed   other   acts    in    the 
course  of  construction  which  may  not  have 
been  causative  factors  in  magnifying  the 
damage  caused  by  the  storm.     However, 
the  contractor  was  guilty   of  negligence 
when,  having  completed  a  wasteway  struc- 
ture, he  failed  to  place  the  backfill  above 
the  structure  for  a  period  of  approximately 
6  months  prior  to  the  storm,  since  such 


neglect  would  expose  the  structure  tc 
damage  even  in  an  ordinary  rainy  season. 
Appeal  of  Barnard-Curt  iss  Company, 
IBCA-82  (Aug.  9,  1957)  64  I.D.  312 

When  the  contractor  has  not  met  the 
burden  imposed  on  it  of  establishing  by 
substantial  evidence  the  validity  and 
amounts  of  its  claims  based  on  the 
"changed  conditions"  or  ''extras"  provi- 
sions of  the  contract,  an  appeal  from  ad- 
verse decisions  of  the  contracting  officer 
must  be  denied.  Specifically,  the  contrac- 
tor has  the  burden  of  proving  that  the  con- 
tracting officer  was  wrong  in  concluding 
that  a  proper  site  investigation  would  have 
enabled  a  reasonably  prudent  and  experi- 
enced contractor  to  have  anticipated  the 
conditions  encountered.  Ordinarily,  state- 
ments in  claim  letters  are  not  sufficient 
proof  of  essential  facts  which  are  disputed. 
Appeal  of  AAA  Construction  Company, 
IBCA-55   (Nov.  26,  1957)  64  I.D.  440 


A  factual  statement  by  a  contractor  in 
a  notice  of  appeal  is  a  mere  allegation  of 
what  the  contractor  asserts  to  be  the  facts, 
and,  if  disputed  by  the  Government,  can- 
not be  accepted  as  proof  that  the  facts  so 
asserted  are  true. 

In  an  appeal  attacking  the  validity  of  a 
finding  of  fact  or  decision  by  a  contracting 
officer,  not  patently  erroneous,  it  is  incum- 
bent upon  a  contractor  who  advances  a 
claim  against  the  Government  that  was 
denied  by  such  finding  or  decision  to  come 
forward  with  evidence  showing  error  there- 
in, and  in  the  absence  of  such  evidence  the 
Board  of  Contract  Appeals  cannot  properly 
overrule  the  decision  of  the  contracting 
officer.  In  such  a  case  the  burden  of  the 
appeal  is  upon  the  contractor's  shoulders, 
and  that  burden  calls  for  evidence  on  the 
contractor's  side  to  show  that  the  action 
taken  by  the  contracting  officer  was  er- 
roneous, for  the  findings  of  a  contracting 
officer  are  presumed  to  be  correct  in  the 
absence  of  proof  to  the  contrary. 
Appeal  of  Duncan  Construction  Company, 
IBCA-91  (Apr.  2,  1958)  65  I.D.  135 

Under  a  contract  for  the  clearing  of  a 
transmission  line  right-of-way  within  a 
national  forest  which  provides  that  the 
contractor  shall  pay  "suppression  costs  and 
damages  resulting  from  any  fires  caused  by 
his  operations,"  a  claim  by  the  Governm>-;it 
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payment  of  such  costs  and  damages  is 
owable  when  the  fact  that  the  fire  was 
caused  by  the  contractor's   operations   is 
established  by  a  preponderance  of  the  evi- 
dence.    Evidence    showing    that    the    fire 
started  at  a  place  where  smoking  would 
have    been    particularly    dangerous    and 
would  probably  have  resulted  in  the  imme- 
diate discharge  of  an  employee  detected  in 
so  doing,  that  a  group  of  the  contractor's 
employees  ate  lunch  extremely  close  to  this 
place  within  approximately  30  minutes  be- 
fore the  discovery  of  the  fire,  that  one  of 
these  employees  was  an  habitual  smoker, 
that  following  the  lunch  period  this  em- 
ployee  had   a    clear   opportunity   for   un- 
detected smoking  at  the  place  where  the 
fire  started,  that  the  possibility  of  the  fire 
having  been  started  by  occurrences  other 
than  smoking  was  remote,  that  the  possi- 
bility of  persons  other  than  the  contractor's 
employees  having  been  sufficiently  close  in 
point  of  time  and  distance  to  have  started 
the  fire  was  likewise  remote,  and  that  the 
employee  who  was  an  habitual  smoker  had 
not  denied  that  he  did  smoke  during  or 
after  the  lunch  period,  but,  in  statements 
made  shortly  after  the  fire,  had  asserted 
that,  while  he  was  aware  of  the  hazards  of 
smoking  in  the  woods  and  took  precautions 
against  fire  whenever  he  did  so,  he  could 
not  remember  whether  he  had  smoked.on 
this  occasion,  is  sufficient  to  establish  that 
the  fire  was  caused  by  carelessness  on  the 
part  of  one  of  the  contractor's  employees. 
In   a  proceeding  under  the   "disputes" 
clause  of  a  contract  where  the  controversy 
arises  out  of  a  claim  by  the  Government  for 
suppression  costs  and  damages  incurred  as 
a  result  of  a  fire  alleged  to  have  been 
caused  by  the  contractor's  operations,  testi- 
mony by  fire  experts,  even  though  they  may 
be  personnel  of  the  agency  that  incurred 
such  costs  and  damages,  with  respect  to  the 
probable  cause  of  the  fire  is  admissible. 
Appeal    of    Paul    C.    Helmick    Company, 
IBOA-39  (Supp.)    (Aug.  21,  1958) 

65  I.D.  355 

A  report  of  a  Government  inspector  is 
admissible  as  evidence  in  a  contract  appeal 
proceeding  notwithstanding  that  it  was  not 
prepared  until  the  end  of  the  day  during 
which  the  events  reported  transpired,  and 
that  it  was  written  up  with  the  aid  of  notes 
made  by  the  inspector  during  the  course  of 


the  day  which  were  destroyed  after  com- 
pletion of  the  report. 

Appeal   of  Flora   Construction   Company, 
IBCA-101   (Sept.  4,  1959)  06  I.D.  315 

The  amount  of  the  equitable  adjustment 
to  be  made  on  account  of  a  "change"  or  a 
"changed  condition"  may  be  determined  on 
the  basis  of  a  fair  and  reasonable  approxi- 
mation of  costs,  arrived  at  by  a  studied 
consideration  of  the  record  as  a  whole. 
Cost  tabulations  made  by  either  party, 
even  though  there  is  oral  testimony  as  to 
their  correctness,  do  not  afford  a  satisfac- 
tory basis  for  an  equitable  adjustment  if 
major  discrepancies  exist  between  such 
tabulations  and  the  cost  records  from 
which  they  are  represented  as  having  been 
derived,  or  if  other  facts  or  circumstances 
reveal  the  existence  of  major  errors  in 
them. 

Appeal  of  Caribbean  Construction  Corpora- 
tion, IBCA-90  (Supp.)   (Sept.  22,  1959) 

66  I.D.  331 

A  contractor,  who  undertook  to  fabricate 
and  supply  turbines  for  a  power  plant,  and 
who  seeks  to  excuse  its  delays  in  the  per- 
formance of  the  contract  on  the  grounds 
that  its  subcontractors  were  delayed  by  the 
occurrence  of  a  steel  strike  and  by  work 
having  national  priority  is  not  entitled  to 
an  extension  of  time  for  performance  when 
it  has  failed  to  prove  either  of  its  conten- 
tions by  substantial  evidence.  It  is  neces- 
sary for  the  contractor  to  show  not  only 
that  the  steel  strike  occurred  but  also  that 
it  was  a  factor  responsible  for  delay. 
Appeal  of  The  James  Leffel  and  Company, 
IBCA-205  (Oct.  8,  1959) 

A  claim  by  a  contractor  for  reimburse- 
ment of  a  sum  deducted  from  the  contract 
price  because  of  failure  to  comply  with  the 
specifications,  which  is  based  on  the  theory 
that  such  failure  was  due  to  impossibility 
resulting  from  faulty  design  by  the  Govern- 
ment, is  not  allowable  where  the  evidence 
shows  that  departures  by  the  contractor 
from  appropriate  or  prescribed  construc- 
tion procedures  contributed  to  such  failure, 
and  does  not  negative  the  possibility  that 
but  for  those  departures  the  contractor 
could  readily  have  met  the  allegedly  im- 
possible requirement. 

Appeal  of  Bane  Construction  Corporation, 
IBCA-135  (Feb.  15,  1960) 
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Allegations  of  fact  made  by  a  contractor 
that  are  contrary  to  findings  of  fact  made 
by  the  contracting  officer  cannot  be  ac- 
cepted as  proof  of  the  facts  thus  put  in 
dispute. 

Appeal  of  Pioneer  Electric  Company,  Inc., 
IBCA-222  (June  23,  1960)  67  I.D.  267 

Where  the  contract  drawing  sets  out  the 
shape  and  essential  dimensions  of  material 
to  be  furnished,  and  the  contractor  delivers 
materials  of  different  shape  and  dimen- 
sions which  could  not  be  used  without  cor- 
rective work,  claiming  that  the  contract 
drawing  and  specifications  were  insufficient 
to  establish  the  required  shape  and  all  of 
the  dimensions,  a  finding  by  the  contract- 
ing officer,  that  the  material  delivered  was 
not  in  accordance  with  the  drawing,  and 
was  not  acceptable,  will  not  be  disturbed 
in  the  absence  of  convincing  proof  that 
such  finding  was  erroneous. 
Appeal  of  Northwest  Marine  Iron  Works, 
IBCA-213  (Oct.  26, 1960) 

A  claim  arising  out  of  an  alleged 
changed  condition  because  of  oversize  rock 
in  a  canal  lining  will  be  disallowed,  where 
the  presence  of  some  quantity  of  oversize 
rock  was  anticipated  by  the  contract  speci- 
fications and  was  observed  at  the  site  by 
the  contractor  before  bidding,  and  where 
the  evidence  fails  to  establish  that  the 
quantity  of  oversize  rock  in  the  lining  was 
excessive. 

Appeal  of  D.  A.  Whitley,  IBCA-177 
(Mar.  8,  1961) 

Motions  for  reconsideration  of  a  de- 
cision of  the  Board  of  Contract  Appeals 
will  be  denied  if  they  are  based  on  factual 
contentions  that  are  contrary  to  the  pre- 
ponderance of  the  evidence,  determined 
by  evaluating  the  testimony  and  exhibits 
as  a  whole  in  accordance  with  accepted 
criteria  of  evaluation,  or  if  they  are  based 
on  legal  contentions  that  are  inapplicable 
to  the  factual  situation  revealed  by  the 
record. 

Montg  ornery -Macri  Company  and  Western 
Line  Construction  Company,  Inc., 
IBCA-59  and  IBCA-72  (June  30,  1964) 

71  I.D.  253 

XXX.  SUSPENSION    AND    TERMINATION 

A  claim  of  a  contractor  based  on  in- 
creased costs  sustained  as  a  result  of  an 


alleged  suspension  of  work  by  the  Govern- 
ment is  a  claim  for  unliquidated  damages 
which  may  not  be  administratively  allowed, 
notwithstanding  the  inclusion  in  the  speci- 
fications of  a  provision  relating  to  costs  in- 
volved in  suspension  of  work,  where  the 
contracting  officer  never  entered  a  written 
suspension  order. 

Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBCA-40  (Aug.  17,  1956)  63  I.D.  289 

Under  a  contract  which  gives  the 
Government  engineer  authority  to  suspend 
the  work  in  whole  or  in  part  because  of 
"unsuitable  weather,"  the  existence  of 
weather  conditions  that  would  justify  the 
exercise  of  this  authority  constitutes 
sufficient  ground  for  an  extension  of  the 
contract  performance  time.  Such  author- 
ity may  be  exercised  retroactively  after  a 
period  of  unsuitable  weather  has  com- 
menced or,  indeed,  after  the  period  has 
ended. 

Appeal  of  Urban  Plumbing  and  Heating 
Company,    IBCA-43    (Nov.    21,    1956) 

63  I.D.  381 

A  contract  may  be  terminated  for  the 
convenience  of  the  Government  even 
though  it  contains  no  express  provisions 
for  such  termination,  the  Government 
having  an  inherent  right  to  terminate  the 
contract.  When  a  contract  has  been  so 
terminated,  however,  the  action  cannot  be 
regarded  as  having  been  taken  pursuant  to 
the  "Disputes"  clause  of  the  contract. 
Hence,  the  30-day  time  limitation  for  tak- 
ing appeals  that  exists  under  that  clause  is 
inapplicable,  and  an  appeal  may  be  con- 
sidered by  the  Board,  although  it  has  been 
taken  subsequent  to  the  expiration  of  that 
period.  The  regulation  governing  the 
taking  of  appeals  should  be  construed  as 
permitting  the  consideration  of  such  an 
appeal. 

Appeal  of  D.  R.  Haddox,  IBCA-84 
(July  19,  1957) 

A  claim  for  additional  compensation  on 
the  ground  that  the  orderly  sequence  of 
the  contract  work  was  disrupted,  and  the 
performance  of  the  work  ultimately 
brought  to  a  complete  stop,  by  reason  of 
Government  delay  in  furnishing  material 
as  required  by  the  contract  is  not  al- 
lowable under  the  present  standard  form 
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changed  conditions"  and  "changes" 
lauses,  or  under  a  "suspension  of  work" 
lause  which  reserves  to  the  Government, 
n  general  terni3,  the  right  to  suspend  the 
vork  and  states  that  "this  right  to  sus- 
pend the  work  shall  not  be  construed  as 
'lenying  the  contractor  actual,  reasonable, 
ind  necessary  expenses  due  to  delays, 
;*aused  by  such  suspension."  A  claim  of 
':his  character  is  for  damages  for  breach 
of  contract,  and  is  not  within  the  authority 
of  administrative  officers  of  the  Govern- 
ment to  determine  pursuant  to  the  pro- 
visions of  the  standard-form  contracts,  or 
such  a  "suspension  of  work"  clause. 
Appeal  of  Weardeo  Construction  Corpora- 
tion, IBCA-48  (  Sept.  30, 1957) 

64  I.D.  376 

A  claim  for  additional  compensation  on 
the  ground  that  contract  work  was  de- 
layed by  reason  of  Government  delay  in 
furnishing  material  as  required  by  the 
contract  is  not  allowable  under  the  pro- 
visions of  the  standard  form  of  Govern- 
ment construction  contract,  or  under  the 
"suspension  of  work"  clause  used  in 
Bureau  of  Reclamation  contracts. 
Appeal  of  Union  Electric  Company, 
IBCA-88  (Oct.  2,  1957) 

A  provision  of  the  specifications  under  a 
Government  construction  contract  for  the 
subjugation  of  farmland  for  irrigation 
purposes  that  permits  the  Government  to 
increase  or  decrease  the  quantities  of  work 
to  be  performed  within  a  certain  percent- 
age limit  cannot  be  construed  as  an 
express  authorization  for  the  termination 
of  the  contract  before  all  the  work  has 
been  completed  under  it.  Such  a  provision 
contemplates  rather  that  the  work  that  is 
expanded  or  limited  in  accordance  with  its 
terms  shall  be  performed  by  the  contractor 
who  is  already  engaged  in  the  work. 
Appeal  of  D.  R.  Haddox,  IBCA-84  (Supp.) 
(Oct.  18,  1957) 

When  a  contractor  breaches  a  contrac- 
tual guaranty,  by  failing  to  remedy  faulty 
materials  or  workmanship  within  1  year 
following  the  Government's  final  accept- 
ance of  the  work,  the  contracting  officer, 
under  the  standard  form  of  Government 
construction  contract,  is  entitled  to  termi- 
nate the  contractor's  right  to  proceed,  to 


have  the  necessary  repairs  made,  and  to 
assess  their  cost  against  the  contractor. 
Appeal    of   AAA    Construction    Company, 
IBCA-55  (Nov.  26,  1957)  64  I.D.  440 

Claims  for  costs  incurred  as  a  result  of 
an  alleged  failure  of  the  Government  to 
make  timely  delivery  of  promised  ma- 
terials are  not  within  the  authority  of  ad- 
ministrative officers  of  the  Government  to 
allow  under  the  form  of  "suspension  of 
work"  clause  customarily  used  in  Bureau 
of  Reclamation  construction  contracts. 
Appeal  of  Oustav  Hirsch  Organization, 
Inc.,  IBCA-147  (June  30, 1958) 

Under  a  contract  which  empowers  the 
contracting  officer  to  suspend  the  work 
when  the  weather  is  unsuitable,  or  condi- 
tions are  unfavorable  for  its  suitable  prose- 
cution, the  action  of  the  contracting  officer 
in  fixing  the  date  on  which  a  suspension 
is  to  begin  or  end  not  preclude  the  retro- 
active allowance  of  extensions  of  time  for 
a  period  immediately  preceding  or  follow- 
ing the  date  so  fixed,  if  during  such  period 
no  real  progress  on  the  contract  work  was 
achieved  by  reason  of  weather  conditions 
that  clearly  were  unsuitable  or  un- 
favorable. 

Appeal  of  Lar sen-Meyer  Construction  Co., 
IBCA-85  (Nov.  24,  1958)  65  I.D.  463 

A  claim  of  a  contractor  for  costs  in- 
curred as  a  result  of  an  alleged  failure  of 
the  Government  to  make  timely  delivery 
of  promised  equipment  is  not  within  the 
authority  of  administrative  officers  of  the 
Government  to  allow  under  the  form  of 
"Suspension  of  Work"  clause  customarily 
used  in  Bureau  of  Reclamation  construc- 
tion contracts. 

Appeal  of  Hall-Atwater,  Inc.,   IBCA-176 
(Nov.  25,  1958) 

Whatever  may  be  the  general  scope  of 
a  provision  in  the  specifications,  empower- 
ing the  contracting  officer  to  suspend  the 
work  when  conditions  were  "unfavorable 
for  the  prosecution  of  the  work,"  it  is  clear 
that  it  cannot  be  held  to  extend  to  a  situa- 
tion that  was  foreseeable  in  view  of  other 
provisions  of  the  specifications,  which 
warned  the  contractor  of  the  very  same 
conditions  and  extended  the  time  of  per- 
formance by  reason  thereof. 
Appeal  of  Reid  Contracting  Company,  Inc., 
IBCA-74  (Dec.  19,  1958)  65  I.D.  500 
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Even  in  absence  of  a  termination  provi- 
sion in  the  contract,  the  contracting  officer 
may  terminate  a  contract  for  the  con- 
venience of  the  Government.  Whether  or 
not  the  public  interest  requires  a  termina- 
tion for  the  convenience  of  the  Government 
is  a  matter  for  administrative  determina- 
tion. 

Appeal   of   Foster    Wheeler    Corporation, 
IBCA-61   (Jan.  26,  1960)  67  I.D.  22 

When  experience  with  the  operations  of 
a  roadway  contractor  for  a  period  of  over 
a  month  showed  that  its  equipment  and 
methods  of  operation  were  hopelessly  in- 
adequate to  work  long  stretches  of  road- 
way, and  the  specifications  expressly  per- 
mitted the  construction  engineer  in  charge 
of  the  work  to  restrain  the  contractor  from 
undertaking  new  work  to  the  prejudice  of 
work  already  started,  he  did  not  exceed 
his  authority  by  limiting  the  span  of  road- 
way on  which  the  contractor  might  work 
to  a  designated  number  of  feet.  The  im- 
position of  this  operational  limitation  can- 
not be  successfully  advanced  by  the  con- 
tractor as  an  "act  of  Government,"  con- 
verting the  termination  for  default  into  a 
termination  for  the  convenience  of  the 
Government. 

Appeal  of  Rickey  Construction  Company, 
IBCA-187  (Apr.  8,  1960)  67  I.D.  118 

A  "suspension  of  work"  clause  which  re- 
serves to  the  Government,  in  general  terms, 
the  right  to  suspend  the  work  and  states 
"this  right  to  suspend  the  work  shall  not 
be  construed  as  denying  the  contractor 
actual,  reasonable,  and  necessary  expenses 
due  to  delays,  caused  by  such  suspension" 
does  not  grant  the  contracting  officer, 
either  expressly  or  by  necessary  implica- 
tion, the  authority  to  make  an  equitable 
adjustment  in  the  contract  price. 
Appeal  of  J.  A.  Jones  Construction  Com- 
pany and  Charles  H.  Thompkins  Company, 
IBCA-233  (June  17, 1960) 

A  "suspension  of  deliveries  (or  serv- 
ices)" clause,  which  is  part  of  a  supply 
contract,  and  which  reserves  to  the  Gov- 
ernment, in  general  terms,  the  right  to 
suspend  the  delivery  of  materials  or  per- 
formance of  services  and  states  that  "such 
right  of  suspension  shall  not  be  construed 
as  denying  the  contractor  actual,  reason- 
able, and  necessary  expenses  due  to  delays, 


caused  by  such  suspension"  does  not  grant 
the  contracting  officer,  either  expressly  or     '".. >v 
by  necessary  implication,  the  authority  to     ',,-,., 
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make  an  equitable  adjustment  in  the  con- 
tract price. 

Appeal     of    J.     G.     Shotwell,     IBCA-234 
(Aug.  15,  1960)  67  I.D.  31& 


XXXI.  UNFORESEEABLE  CAUSES 

When  bids  on  a  contract  were  opened  on 
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June  26,  1950,  a  day  after  the  commence- 
ment of  the  Korean  conflict,  and  the  con- 
tract was  awarded  on  June  29,  1950,  four 
days  later,  even  though  the  contractor  was 
already  bound  by  its  bid  when  the  conflict 
commenced,  and  the  proportions  and  prob- 
able duration  of  the  conflict  were  not  then 
entirely  manifest,  the  contractor  was  at 
least  put  on  notice  at  the  very  beginning 
of  the  performance  of  the  contract  that 
difficulties  in  procuring  labor  equipment 
might  be  expected,  and  that  early  and  de- 
termined efforts  would  be  necessary  if 
shortages  were  to  be  avoided. 

A  request  for  an  extension  of  time  to 
take  care  of  delays  in  the  performance  of 
a  contract  that  led  to  the  assessment  of 
liquidated  damages  must  be  denied  when 
the  contractor  has  failed  to  meet  the 
burden  of  proving  that  an  alleged  labor 
shortage  was  of  calculable  duration  and 
was  attributable  to  the  Korean  conflict 
rather  than  to  its  own  lack  of  forethought 
and  diligence.  The  record  indicates  that 
an  adequate  supply  of  labor  could  have 
been  obtained  if  adequate  advance  notice 
had  been  given  to  the  state  employment 
agency,  and  adequate  housing  facilities 
had  been  supplied  at  or  near  the  job  site  as 
required  by  the  specifications,  and  hence 
the  situation  cannot  be  said  to  have  been 
"beyond  the  control  and  without  the  fault 
or  negligence  of  the  contractor"  within  the 
meaning  of  Article  9  of  the  standard  form 
of  Government  construction  contract.  The 
Board  cannot  find  that  the  provisions  of 
the  specifications  requiring  the  contractor 
to  furnish  adequate  housing  facilities  for 
workers  at  the  job  site  were  waived  by  the 
Government  in  the  absence  of  positive  evi- 
dence of  such  a  waiver.  The  contracting 
officer  has  entered  no  change  order  elimi- 
nating the  provisions  of  the  specifications 
in  question,  and  the  Board  cannot  indulge 
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ny  presumption  that  he  did  so  informally 
n  view  of  the  obvious  need  for  the  housing 
acilities.  As  the  housing  problem  at  or 
(iear  the  job  site  was,  moreover,  neces- 
sarily known  to  the  contractor  at  the  time 
.  t  bid  for  the  contract,  it  could  have  had 
10  connection  with  the  Korean  conflict  and 
:annot  constitute  an  "unforeseeable"  cause 
>vithin  the  meaning  of  Article  9  of  the 
standard  form  of  Government  construction 
contract. 

Appeal  of  8.  J.  Groves  &  Sons  Company, 
IBCA-8  (Apr.  12,  1955)  62  I.D.  145 

Article  5  of  the  standard  form  of  Gov- 
ernment supply  contract,  which  prevents 
the  Government  from  charging  the  con- 
tractor with  excess  costs  when  delays  are 
due  to  unforeseeable  causes  beyond  the 
control  and  without  the  fault  or  negligence 
of  the  contractor,  is  not  strictly  applicable 
in  determining  whether  the  contractor  is 
entitled  to  the  benefit  of  escalation  clause 
by  reasons  of  such  delays,  but  the  provision 
of  the  contract  may  nevertheless  be  applied 
by  analogy. 

Insolvency  of  a  subcontractor  or  sup- 
plier is  not  an  unforeseeable  and  excusable 
cause  of  delay  entitling  a  contractor  to  the 
benefits  of  an  escalation  clause. 
Appeal  of  the  Pelton  Water  Wheel  Com- 
pany atid  Byron  Jackson  Company, 
IBCA-16  (Oct.  12, 1955)  62  I.D.  385 

A  claim  for  an  extension  of  time  for 
performance  of  a  Government  construc- 
tion contract  based  on  unusually  severe 
weather  conditions  can  be  allowed  only 
when  the  evidence  indicates  that  the  se- 
vere weather  exceeded  the  average  weather 
conditions  reasonably  to  be  expected,  since 
such  conditions  are  "foreseeable"  and 
hence  not  excusable  under  the  terms  of 
Article  5(c)  of  the  revised  standard  form 
of   Government   construction   contract. 

Where  counsel  for  the  Government  con- 
tends that  the  delay  in  the  completion  of 
the  contract  is  attributable  to  the  tardiness 
of  the  contractor  in  commencing  and  prose- 
cuting the  work  under  the  contract  rather 
than  to  weather  conditions,  and  the  record 
shows  that  the  contractor  delayed  in  com- 
mencing work  for  a  greater  number  of 
days  than  the  probable  number  of  unfore- 
seeable days  of  bad  weather,  there  is  se- 


rious doubt  that  the  contractor  is  entitled 
to  any  extension  of  time  at  all. 
Appeal  of  Jeneckes\  IBCA-44   (Nov.  28, 
1955)  62  I.D.  449 

Under  Article  5(c)  of  the  U.S.  standard 
form  of  Government  construction  contract 
(23A),  the  contractor  is  entitled  to  an  ex- 
tension of  time  for  the  performance  of  the 
contract  by  reason  of  "unusually  severe 
weather"  only  when  days  have  been  lost 
because  of  the  prevalence  of  weather  so 
abnormal  that  it  could  not  have  been 
foreseen. 

Appeal  of  Gila  Construction  Company,  Inc., 
IBOA-46  (Dec.  20, 1955) 

Where  the  record  before  the  Board  of 
Contract  Appeals  with  respect  to  a  claim 
for  extensions  of  time  by  reason  of  various 
unforeseeable  causes  of  delay  contains 
material  information  that  was  not  before 
the  contracting  officer,  but  where  this  in- 
formation is  not  sufficient  to  enable  the 
Board  to  determine  the  precise  extensions 
of  time  to  which  the  appellant  may  be  en- 
titled, the  Board  will  remand  the  case  to 
the  contracting  officer  for  redetermination 
of  the  merits  of  the  claim  in  the  light  of 
such  additional  information,  any  support- 
ing proof  that  the  appellant  may  choose  to 
submit,  and  the  comments  of  the  Board 
as  to  the  legal  principles  that  should  be 
applied  by  the  contracting  officer  in  mak- 
ing such  redetermination. 

A  contractor  who  is  directed  to  perform 
extra  work  after  the  completion  date  of 
the  contract  has  passed  is  entitled  to  an 
extension  of  time  equal  to  the  number  of 
days  from  the  date  the  work  was  directed 
until  the  date  when  it  is  completed,  pro- 
vided the  contractor  has  not  delayed  the 
extra  work  unnecessarily.  The  time  con- 
sumed by  the  Government  in  determining 
the  substance  of  the  extra  work  to  be  di- 
rected is  likewise  excusable  if  the  work 
is  needed  in  order  to  correct  a  condition 
that  was  brought  about  by  an  error  of  the 
Government  and  that  obstructs  the  orderly 
performance  of  the  original  contract  work. 

Under  a  contract  which  gives  the  Gov- 
ernment engineer  authority  to  suspend  the 
work  in  whole  or  in  part  because  of  "un- 
suitable weather,"  the  existence  of  weather 
conditions  that  would  justify  the  exercise 
of    this    authority    constitutes    sufficient 
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ground  for  an  extension  of  the  contract 
performance  time.  Such  authority  may  be 
exercised  retroactively  after  a  period  of 
unsuitable  weather  has  commenced  or,  in- 
deed, after  the  period  has  ended. 
Appeal  of  Urban  Plumbing  and  Heating 
Company,  IBCA-43   (Nov.  21,  1956) 

63  I.D.  381 

A  request  for  an  extension  of  time,  to 
avoid  the  assessment  of  liquidated  dam- 
ages because  of  delay  in  the  performance 
of  a  contract  covering  the  drilling  of  a 
well,  must  be  denied  when  the  contractor 
attributes  such  delay  to  difficulties  en- 
countered in  completing  a  preceding  well- 
drilling  job.  To  be  excusable,  the  delay 
must  have  been  "unforeseeable"  and  "be- 
yond the  control"  of  the  contractor.  The 
existence  of  the  previous  contract  could 
hardly  be  said  to  be  unforeseeable,  and  its 
execution  was  subject  to  the  control  of  the 
contractor. 

Appeal     of     Carl     W.     Pistor,     IBCA-81 
(Dec.  27,  1956) 

A  strike  precipitated  by  the  decision  of 
a  contractor  to  discontinue  paying  its  em- 
ployees for  travel  time  when  such  employ- 
ees were  affiliated  with  the  union  that 
called  the  strike,  and  it  was  customary 
for  employers  in  the  area  to  pay  their 
employees  for  travel  time,  is  not  an  unfore- 
seeable cause  of  delay  beyond  the  control 
and  without  the  fault  and  negligence  of 
the  contractor  within  the  meaning  of  the 
"delays-damages"  clause  of  the  standard 
form  of  Government  construction  contract, 
and  does  not  entitle  the  contractor  to  an 
extension  of  time  for  the  performance  of 
the  contract  so  as  to  avoid  the  assessment 
of  liquidated  damages.  The  question 
whether  the  strike  was  unforeseeable  and 
beyond  the  control  of  the  contractor  does 
not  necessarily  depend  on  a  determination 
of  the  legality  of  the  conduct  of  the  con- 
tractor or  of  the  union  that  called  the 
strike.  While  it  is  more  readily  to  be 
expected  that  the  illegal  conduct  of  an 
employer  will  lead  to  a  strike,  the  converse 
of  this  proposition  is  not  necessarily  true, 
and  there  are  many  circumstances  in 
which  an  employer  can  readily  foresee  that 
the  exercise  of  his  legal  rights  will  lead  to 


a    strike   and    delay  the   progress   of  the 

work. 

Appeal    of     Tri-State     Construction     Co 

IBCA-63   (Feb.  26,  1957)  64  I.D.  38 

Where  a  delay  in  the  performance  of 
the  contract  work  is  caused  in  part  by 
excusable  circumstances,  such  as  the  en- 
countering of  a  "changed  condition,"  and 
in  part  by  inexcusable  circumstances,  such 
as  a  failure  by  the  contractor  to  make  ade- 
quate provision  for  overcoming  known  or 
expectable  difficulties,  an  extension  of  time 
may  be  granted  for  so  much  of  the  total 
period  of  delay  as  fairly  approximates  the 
amount  of  time  lost  by  reason  of  the  excus- 
able circumstances,  even  though  the  time 
so  lost  is  not  susceptible  of  precise  deter- 
mination because  of  the  concurrent  nature 
of  the  various  causes  of  delay. 

Compliance  with  contractual  provisions 
requiring  that  the  contractor  exercise  a 
high  degree  of  care  for  the  safety  of  his- 
toric buildings,  users  of  public  streets,  and 
persons  and  property  generally,  in  the 
vicinity  of  the  site  of  the  contract  work, 
and  observe  municipal  restrictions  upon 
the  manner  in  which  the  contract  work 
may  be  done,  is  not  in  and  of  itself  an 
excusable  cause  of  delay. 

A  contractor  who  claims  that  the  con- 
tracting officer  erred  in  denying  a  request 
for  an  extension  of  time,  whether  in  whole 
or  in  part,  has  the  burden  of  proving  the 
existence  of  facts  sufficient  to  support  the 
granting  of  such  extension  of  time,  or  of 
so  much  thereof  as  was  denied  by  the  con- 
tracting officer. 

The  term  "unusually  severe  weather" 
in  the  "excusable  causes  of  delay"  para- 
graph of  the  standard-form  Government 
contracts  means  only  weather  surpassing 
in  severity  that  usually  encountered,  or 
reasonably  to  be  expected  in  the  particular 
locality  during  the  time  of  year  involved. 
Appeal  of  Central  Wrecking  Corporation, 
IBCA-69  (Mar.  29,  1957)  64  I.D.  145 

An  extension  of  time  on  account  of  a 
delay  in  obtaining  materials  alleged  to 
have  been  caused  by  a  strike  is  not  allow- 
able in  the  absence  of  evidence  indicating 
the  extent  to  which  the  time  consumed  in 
obtaining  materials  exceeded  the  time 
which  would  have  been  so  consumed  if 
there  had  been  no  strike.    Under  a  contract 
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which  provides  that  extensions  of  time 
on  account  of  difficulties  in  obtaining  mate- 
rials "will  apply  only  to  the  particular  item 
and  such  work  directly  affected  by  such 
delay,  and  not  to  the  entire  contract,"  an 
extension  of  the  final  completion  date  of 
the  contract  on  account  of  an  excusable 
difficulty  in  obtaining  materials  is  not  al- 
lowable in  the  absence  of  evidence  that 
such  difficulty,  rather  than  a  lack  of  dili- 
gence by  the  contractor  in  prosecuting 
portions  of  the  job  not  dependent  upon 
receipt  of  the  materials,  was  the  real  cause 
of  the  failure  to  complete  the  contract 
work  on  time.  An  extension  of  time  on  ac- 
count of  a  delay  in  obtaining  materials 
caused  by  a  strike  that  had  been  long  in 
existence  when  the  contract  was  made  is 
not  allowable  in  the  absence  of  evidence 
that  the  delay  was  caused  by  circum- 
stances, relating  to  the  period  after  the 
contract  was  made,  which  the  contractor 
could  not  reasonably  have  anticipated 
when  the  contract  was  made,  and  which 
were  beyond  his  control. 

Under  a  contract  which  provides  that 
the  United  States  "will  not  be  responsible 
for  any  additional  costs  or  delays  result- 
ing from  the  failure"  of  the  Government 
water  service  at  the  site  of  the  contract 
work,  an  extension  of  time  may  not  be  al- 
lowed for  a  delay  caused  by  the  fact  that 
the  water  pressure  was  too  low  to  enable 
the  contractor  to  make  valve  adjustments 
required  by  the  contract. 
Appeal  of  Elmer  A.  Roman,  IBCA-57 
(June  28,  1957) 

When  from  the  reported  circumstances 
in  documents  in  the  appeal  file,  it  may  be 
inferred  that  two  hurricanes,  each  of 
which  lasted  approximately  1  day,  caused 
difficulties  that  delayed  the  work  by  ap- 
proximately 2  days  in  the  aggregate,  such 
delay  was  excusable  and  the  contractor  is 
entitled  to  an  extension  of  the  time  for 
performance  of  2  days. 
Appeal  of  AAA  Construction  Company, 
IBOA-55  (Nov.  26,  1957)  64  I.D.  440 

Failure  by  a  contractor  to  prosecute  the 
contract  work  with  the  efficiency  and  ex- 
pedition required  for  its  completion  within 
the  contract  time  does  not,  in  and  of  itself, 
disentitle  the  contractor  to  extensions  of 
time  for  such  parts  of  the  ultimate  delay 


in  completion  as  are  attributable  to  events, 
such  as  acts  of  the  Government  or  strikes, 
that  are  excusable  under  the  terms  of  the 
contract. 

Under  the  "disputes"  clause  of  the  stand- 
ard-form Government  construction  con- 
tracts, the  contracting  officer  has  the  re- 
sponsibility of  apprising  the  contractor  of 
the  basis  for  his  decision,  and  under  the 
"delays-damages"  clause,  he  has  the  fur- 
ther responsibility  of  making  findings  of 
fact  with  respect  to  the  circumstances  and 
extent  of  alleged  excusable  causes  of  delay. 

The  presence  in  a  contract  of  specifica- 
tions that  necessitate  reference  to  the 
catalogs  of  various  dealers  in  order  to 
identify  the  types,  styles  and  sizes  of  re- 
quired articles  constitutes  an  excusable 
cause  of  delay  if  the  specifications  are 
ambiguous,  by  reason  of  such  circum- 
stances as  the  use  by  a  named  dealer  of 
the  same  number  to  designate  different 
articles  in  different  catalogs,  but  not  if  the 
specifications  are  unambiguous. 

The  issuance  by  authorized  Government 
personnel  of  instructions  or  requests  that 
progress  of  the  contract  work  be  held  up 
while  consideration  is  being  given  to  the 
advisability  of  making  changes  in  the  spec- 
ifications constitutes  an  excusable  cause 
of  delay. 

Delays  in  the  completion  of  a  building 
caused  by  the  issuance  of  Government  pur- 
chase orders  that  necessitate  deferment  of 
completion  of  the  building  until  the  articles 
specified  in  the  orders  can  be  procured  and 
installed  are  excusable. 
Appeal  of  Chas.  I.  Cunningham  Co., 
IBCA-60  (Dec.  6,  1957)  64  I.D.  449 

A  tunneling  contractor  seeking  an  addi- 
tional extension  of  time  to  cancel  an  as- 
sessment of  liquidated  damages  on  the 
ground  that  it  had  to  remove  the  tunnel 
inverts  in  winter  weather  by  reason  of 
delays  of  the  Government  in  procuring 
steel  must  be  denied  relief  when  it  appears 
that  the  Government's  delay  actually  gave 
the  contractor  a  more  favorable  period  of 
performance  than  it  would  have  had  if  the 
delay  had  never  occurred,  and  the  con- 
tractor has  not  shown  that  it  encountered 
during  the  period  of  performance  "unusual- 
ly severe  weather"  or  other  excusable 
causes  of  delay  within  the  meaning  of  the 
"delays-damages"    provision    of    the    U.S. 


262 


CONTRACTS,    XXXI 


standard  form  of  Government  construction 

contract.     On    the    contrary,    the    record 

shows  that  the  causes  of  delay,  far  from 

being   excusable,    were    the   fault    of   the 

contractor. 

Appeal  of  J.   A.    Terteling  &   Sons,  Inc., 

IBCA-27  (Dec.  31,  1957)  64  I.D.  466 

Notwithstanding  the  occurrence  of  a 
storm  which  constituted  "unusually  severe 
weather"  within  the  meaning  of  the  "de- 
lays-damages" provision  of  the  contract, 
and  which  damage  the  excavation  work  of 
the  contractor,  it  was  not  entitled  to  an  ex- 
tension of  time  for  restoring  the  excavation 
when  during  the  period  when  the  restora- 
tion could  have  been  accomplished,  it  could 
have  made  no  progress  due  to  its  failure 
to  have  delivered  to  the  job  site  the  main 
anchor  beam  and  erector  anchor  bar  with- 
out which  concrete  could  not  have  been 
poured.  To  be  entitled  to  an  extension  of 
time  the  contractor  must  show  not  only 
that  an  excusable  cause  of  delay  occurred 
but  also  that  it  was  a  factor  in  the  ultimate 
delay  in  the  completion  of  the  work.  The 
contractor  is  entitled,  however,  to  an  exten- 
sion of  time  for  2  days  which  were  required 
by  the  contractor  to  do  the  extra  concrete 
and  form  work  necessitated  by  the  storm, 
notwithstanding  shortcomings  in  the  con- 
crete work  that  had  to  be  remedied,  since 
it  would  undoubtedly  have  completed  all  of 
the  concrete  work  2  days  earlier  if  the 
storm  had  not  occurred. 
Appeal  of  Younger  Bros.,  Inc.,  IBCA-148 
( May  28, 1958 )  65  I.  D.  238 

Under  the  standard-form  "excusable 
causes  of  delay"  provision,  a  delay  in  de- 
livering equipment  is  not  excusable  on  the 
ground  that  the  contractor  learned  from 
Government  sources  of  a  deferment  of  the 
construction  of  the  plant  in  which  the 
equipment  was  to  be  installed,  and  assumed 
that  by  reason  of  such  deferment  the  Gov- 
ernment would  not  require  it  to  make 
delivery  within  the  time  specified  in  the 
contract. 

Appeal     of     Fairbanks,     Morse     d     Co., 
IBCA-146  (Aug.  11,  1958)  65  I.D.  321 

A  claim  of  a  contractor  for  an  extension 
of  time  based  on  the  theory  that  the  Gov- 
ernment was  obligated  to  notify  it  imme- 
diately of  the  award  of  the  contract  must 
be  rejected  when  under  the  terms  of  the 


bid  form  the  Government  was  allowed  60 
days  to  accept  or  reject  the  bid,  and  notifi- 
cation was  given  long  before  the  expiration 
of  this  period.  Moreover,  since  bids  are 
opened  publicly,  the  contractor  could 
readily  have  ascertained  whether  it  was 
the  successful  bidder. 

A  claim  of  a  contractor  for  an  extension 
of  time  based  on  delay  in  securing  per- 
formance and  payment  bonds,  due  to  the 
unexpected  liquidation  of  its  bonding  com- 
pany, must  be  denied,  even  if  it  be  assumed 
for  the  sake  of  argument  that  this  event 
was  unforeseeable,  when  it  is  wholly  spec- 
ulative whether  the  delay  actually  made 
any  difference  to  the  contractor.  Even  if 
the  contractor  had  been  able  to  obtain 
the  bonds  sooner,  it  does  not  follow  that 
it  would  necessarily  have  been  given  notice 
to  proceed  any  earlier  than  it  was  given. 
Moreover,  the  contractor  has  not  shown 
that  it  would  have  obtained  a  more  favor- 
able performance  period  if  the  delay  had 
not  occurred. 

A  contractor  is  not  entitled  to  an  exten- 
sion of  time  for  performance  on  the  ground 
that  the  Government  required  the  installa- 
tion of  a  different  type  of  pump  than  that 
designated  in  the  specifications  when  there 
is  no  showing  that  either  type  of  pump, 
the  delivery  of  which  would  have  required 
from  60  to  90  days,  would  have  arrived  on 
the  job  at  the  time  of  its  contemplated 
installation. 

A  contractor  who  is  entitled  to  an  exten- 
sion of  time  for  performance  by  reason  of 
such  an  unforeseeable  cause  as  "unusually 
severe  weather"  is  nonetheless  entitled  to 
such  relief,  despite  the  fact  that  its  prog- 
ress schedule,  which  it  was  required  by  the 
specifications  to  furnish  to  the  Government 
merely  for  the  latter's  information,  may 
have  indicated  that  no  work  was  originally 
scheduled  during  part  of  the  period  when 
the  unusually  severe  weather  occurred. 
Appeal  of  Black  Hills  Ditching  Co.,  Inc., 
IBCA-145  (Aug.  15,  1958)  65  I.D.  342 

A  contractor  who  seeks  an  extension  of 
time  under  a  standard-form  construction 
contract  because  of  an  alleged  excusable 
cause  of  delay  has,  in  general,  the  burden 
of  proving  that  the  alleged  cause  of  delay 
actually  existed,  that  it  met  the  criteria 
of  excusability  prescribed  by  the  contract, 
that  it   delayed  the  orderly  progress  or 
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lltimate  completion  of  the  contract  work 
is  a  whole,  and  that  it  did  so  for  a  given 
)eriod  of  time. 

'  The  contingency  that  some  event  of  local 
mblic  interest  will  cause  a  temporary  in- 
crease in  traffic  on  a  road  under  improve- 
ment is  one  so  apt  to  happen  that  it  would 
normally  be  allowed  for  in  a  road  contrac- 
tor's pre-bid  traffic  estimate,  and,  there- 
fore, such  an  occurrence  does  not  constitute 
an  unforeseeable  cause  of  delay  even 
though  the  particular  event  that  causes 
the  traffic  increase  is  one  which,  although 
annual,  has  neither  a  fixed  date  nor  a  fixed 
site. 

The  unusualness  of  the  weather  on  a 
stormy  day  cannot  be  determined  merely 
by  measuring  the  severity  of  the  weather 
on  that  particular  day  against  the  average 
weather  for  the  same  day  in  prior  years, 
but  must  be  determined  on  a  basis  that 
takes  account  of  the  frequency  with  which 
days  of  like  or  greater  severity  occurred 
during  the  same  months  or  seasons  of 
prior  years. 

Appeal  of  Larsen-Meyer  Construction  Co., 
IBCA-85  (Nov.  24,  1958)  65  I.D.  463 

When  a  contractor  has  established  that 
the  weather  was  "unusually  severe"  within 
the  meaning  of  the  "delays-damages 
clause"  of  the  U.S.  standard-form  of  Gov- 
ernment construction  contract,  it  is  not  dis- 
entitled to  an  extension  of  time  merely 
because  the  days  claimed  are  not  consecu- 
tive and  amount  to  but  a  small  percentage 
of  the  contract  performance  time. 
Appeal  of  Reid  Contracting  Company,  Inc., 
IBCA-74  (Dec.  19, 1958)  65  I.D.  500 

Failure  by  a  contractor  to  commence 
work  within  the  time  prescribed  by  the 
contract  does  not,  in  and  of  itself,  dis- 
entitle the  contractor  to  extensions  of  time 
on  account  of  events,  such  as  unusually 
severe  weather,  that  are  excusable  under 
the  terms  of  the  contract  and  that  occur 
while  he  is  engaged  in  active  prosecution 
of  the  contract  work.  Thus,  a  contractor 
engaged  in  the  installation  of  a  series  of 
irrigation  structures  is  entitled  to  an  exten- 
sion of  time  on  account  of  soggy  soil  condi- 
tions that  seriously  impeded  the  delivery 
of  ready-mix  concrete  to  the  structure  sites, 
and  that  were  brought  about  by  unusually 
severe  weather  which  had  the  twin  effects 


of  deferring  the  spring  thaw  beyond  its 
usual  time  and  of  intensifying  and  prolong- 
ing its  consequences,  notwithstanding  the 
fact  that  he  had  deferred  operations  until 
the  spring  in  order  to  avoid  the  adverse 
working  conditions  normally  prevailing 
during  the  winter  months. 
Appeal  of  J.  W.  Merz,  IBCA-64  (Mar.  10, 
1959) 

Bridge  construction  contractors,  who 
were  required  to  paint  the  steel  work  of  the 
bridges  constructed  by  them  and  who  were 
delayed  in  the  completion  of  the  work  due 
to  their  inability  to  identify  the  proper 
types  of  paint  required  by  the  specifica- 
tions, are  not  entitled  to  an  extension  of 
time  for  performance  when  it  appears  that 
the  paint  types  were  sufficiently  identifi- 
able by  reference  to  specifications  of  the 
American  Association  of  State  Highway 
Officials. 

Appeal  of  Cox  and  Haddox,  IBCA-155 
(Mar.  26,  1959)  66  I.D.  97 

The  provision  in  the  standard-form  con- 
struction contract  that  the  contractor  shall 
at  his  own  expense  "obtain  all  licenses  and 
permits  required  for  the  prosecution  of 
the  work"  does  not  impose  upon  a  contrac- 
tor, whose  undertakings  include  installing 
sanitary  plumbing  on  Government  prop- 
erty and  connecting  such  plumbing  with 
a  county  sewer,  the  responsibility  for  pay- 
ing a  charge  assessed  by  the  county  for  the 
use  to  be  made  of  the  sewer  by  the  Govern- 
ment, nor  for  solving  the  impasse  created 
by  a  conflict  between  the  plumbing  specifi- 
cations of  the  contract  and  the  county 
plumbing  code.  Refusal  by  the  county  to 
issue  a  permit  for  the  connection  save  upon 
condition  that  such  charge  be  paid  and  that 
the  specifications  be  altered  to  conform  to 
such  code  constitutes  an  excusable  cause 
of  delay  under  the  standard-form  "delays- 
damages"  clause. 

Appeal  of  James  C.  Christopher,  d/o/a 
Christopher  Construction  Company, 
IBCA-109  (Mar.  31,  1959)  66  I.D.  117 

Although  the  "disputes"  clause  of  the 
U.S.  Standard  Form  of  construction  con- 
tract provides  that  in  connection  with  an 
appeal  the  contractor  shall  be  afforded  an 
opportunity  to  offer  evidence  in  support 
of  its  appeal,  and  the  regulations  govern- 
ing procedure   before   the  Board  provide 
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for  a  hearing  if  the  appeal  involves  dis- 
puted issues  of  fact,  they  contemplate  that 
a  hearing  for  the  purpose  of  taking  testi- 
mony shall  be  mandatory  only  when  appel- 
lant has  tendered  issues  of  fact  that  are 
genuine  and  material.  Hence,  a  request 
for  a  hearing  made  by  a  contractor  engaged 
in  constructing  an  access  road  to  a  Bonne- 
ville transmission  line  who  pleads  no 
excusable  cause  of  delay  but  attacks  the 
validity  and  effect  of  the  liquidated  dam- 
ages provision  itself  need  not  be  granted, 
and  the  appeal  may  be  decided  on  the  writ- 
ten record.  In  particular,  no  genuine  and 
material  issue  of  fact  is  raised  by  the  alle- 
gation that  unnamed  Bonneville  inspectors 
assured  the  contractor  that  there  was  no 
urgent  need  for  the  access  road,  since  such 
assurances  would  be  unauthorized  even  if 
made,  and  hence  could  not  form  the  basis 
for  a  waiver  of  the  liquidated  damages 
provision.  The  fact  that  the  liquidated 
damages  imposed  on  the  contractor  ex- 
ceeded the  amount  of  the  consideration  for 
the  performance  of  the  work  is  in  itself 
immaterial. 

Appeal  of  Parker-Schram  Company, 
IBCA-96  (Apr.  7,  1959)  66  I.D.  142 

A  happening  caused  by  an  employee  of 
a  subcontractor,  which  could  be  neither 
expected  nor  anticipated  by  either  the 
prime  contractor  or  the  subcontractor,  con- 
stitutes an  unforeseeable  cause  within  the 
meaning  of  Clause  5  of  U.S.  Standard 
Form  23-A. 

Appeals  of  Olson  Electric  Company, 
IBCA-137,  IBCA-138  (Dec.  28,  1959) 

A  contractor  who  is  directed  to  perform 
extra  work  after  the  completion  date  of  the 
contract  has  passed  is  entitled  to  an  exten- 
sion of  time  equal  to  the  number  of  days 
from  the  date  the  work  was  directed  until 
the  date  when  it  is  completed,  provided  the 
contractor  has  not  delayed  the  extra  work 
unnecessarily. 

Appeal  of  The  Eagle  Construction  Corpora- 
tion, IBCA-230  (July  18,  1960) 

67  I.D.  290 

Contractor's  inability  to  purchase  steel 
pipe  from  its  supplier  due  to  a  national 
steel  strike  in  existence  at  the  time  of 
submission  of  bid  and  award  is  not  con- 
sidered an  unforeseeable  cause  of  delay, 
within  the  meaning  of  Clause  5(c)  of  U.S. 


Standard  Form  23A,  where  the  cause  of  the 
delay,  that  is  the  strike,  was  known  to  the 
contracting  parties. 

Appeal  of  Chas.  I.  Cunningham  Co., 
IBOA-242   (Oct.  13,  1960)  67  I.D.  379 

Under  a  contract  of  the  Bonneville 
Power  Administration  for  the  construc- 
tion of  a  transmission  line,  to  be  energized 
at  an  unusually  high  voltage  and  to  be 
strung  with  conductor  or  wire  of  a  new 
variety,  which  provides  that  the  conductor 
and  its  fittings  will  be  furnished  by  Bonne- 
ville, the  Board  of  Contract  Appeals  finds, 
upon  the  basis  of  the  evidence  presented, 
that  the  contractor  is  entitled  to  additional 
compensation  for  (1)  stoppages  of  the 
stringing  of  the  conductor  in  order  to  fa- 
cilitate inspection  and  repair  of  fabricator- 
caused  defects  in  the  wire  (2)  cutting  of 
abnormal  lengths  of  conductor  from  heads 
and  tails  of  the  reels  because  of  excessive 
looseness  of  the  wire  (3)  difficulties  in 
bringing  sections  of  the  transmission  line 
to  proper  sag  because  of  fabricator-caused 
wire  defects  (4)  difficulties  in  splicing 
conductor  due  to  defects  in  the  sleeves 
furnished  for  this  purpose;  and  (5)  cold 
weather  costs  attributable  to  prolongation 
of  the  contract  work  into  a  period  of  un- 
usually severe  winter  weather  by  reason 
of  actions  taken  by  Bonneville  to  discover 
or  remedy  fabricator-caused  wire  defects 
The  Board  also  finds  that  the  contract  per- 
formance time  should  be  extended  on  ac- 
count of  such  weather  and  such  actions. 
Appeal  of  Bay  Construction,  Inc.  and  Don 
L.  Cooney,  Inc.,  IBCA-77  (Nov.  30,  1960) 

Claims  for  remission  of  liquidated  dam- 
ages on  account  of  delays  in  completing  a 
contract  are  not  allowable  if  based  on  (a) 
weather  conditions  that  were  not  unu- 
sually severe  for  the  locality  and  season 
involved  (b)  ^circumstances  not  within 
the  scope  of  the  claim  as  described  in  an 
exception  to  the  release  on  contract,  or 
(c)  failure  of  the  delays  to  cause  actual 
loss  to  the  Government  if  there  was  a  rea- 
sonable possibility  of  such  loss  when  the 
contract  was  made. 

Appeal  of  Lee  Moulding,  d/b/a  Lee  Mould- 
ing Construction  Co.,  IBCA-153  (Mar.  13, 
1961)  68  I.D.  57 

Under  a  standard-construction  contract 
requiring  that  causes  of  delay  be  "unfore- 
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eeable"  in  order  to  be  excusable,  a  strike 
nvolving  a  steel  supplier,  which  was  in 
xistence  when  the  prime  contractor's  bid 
J   vas  submitted,  does  not  qualify  as  an  un- 

'oreseeable  cause  of  delay. 
I  Where  an  official  report  of  the  Weather 
>  3ureau  states  that  new  low  temperature 
ij  *ecords  were  established  for  the  month  in 
«  vhich  there  was  delay  in  performance  of 
\  he  contract  because  of  allegedly  cold 
t  veather,  such  evidence  will  be  accepted  by 
.  ;he  Board  as  meeting  the  criteria  for  es- 
tablishing  a  claim  of  unusually  severe 
J  veather  as  an  unforeseeable  cause  of 
[I  ielay. 

|  Appeal      of      Allied      Contractors,      Inc., 
|  [BCA-265  (Sept.  26,  1962)  69  I.D.  147 

Under  the  standard  form  of  Government 

construction  contract,  the  risk  of  loss  on 

:  account  of  increases  in  the  cost  of  the  job 

,  that  are  not  the  product  of  any  compensa- 

;  ble  act  or  omission  of  the  Government,  but 

that  are  caused  merely  by  the  encountering 

of    bad    construction    weather,     whether 

normal  for  the  season  of  the  year  involved 

or  sufficiently  abnormal  to  constitute  an 

I  excusable  cause  of  delay,  rests  upon  the 

I  contractor  ( Claims  A-3  and  G-2 ) . 

The  duration  of  a  time  extension  for  an 
excusable  cause  of  delay  is  governed  by 
the  extent  to  which  the  excusable  cause 
either  increases  the  amount  of  time  re- 
quired for  performance  of  the  contract 
work  as  a  whole,  or  defers  the  date  by 
which  the  last  of  that  work  will  be  rea- 
sonably capable  of  completion.  Depend- 
ing upon  the  way  in  which  the  excusable 
cause  affects  the  contractor's  operations, 
the  time  extension  may  be  either  longer, 
as  in  some  cases  where  the  job  is  projected 
into  bad  weather,  or  shorter,  as  in  some 
cases  where  part  of  the  job  is  unaffected, 
than  the  period  during  which  the  excusable 
cause  was  operative.  Among  other  con- 
siderations, regard  must  be  had  for  the 
possibility  that  the  impact  of  the  cause 
of  delay  might  have  been  avoided  or  short- 
ened by  the  contractor  (Claims  under 
headings  E  and  F,  and  Claim  G-l). 
Appeals  of  Montgomery-Macri  Company 
and  Western  Line  Construction  Company, 
Inc.,  IBCA-59  and  IBCA-72  (June  28, 
1963)  70  I.D.  242 


WThere  official  records  of  water  levels 
and  rates  of  flow  in  a  river  over  a  period 
of  9  years  show  that  high  water  occurred 
on  195  occasions,  the  occurrence  of  such 
high  water  on  several  occasions  during 
more  than  a  year  of  contract  performance 
is  not  an  unforeseeable  cause  of  delay 
within  the  meaning  of  Clause  5  of  U.S. 
Standard  Form  23A. 

Appeal  of  Triangle  Construction  Company, 
IBCA-296   (Mar.  2,  1964)  71  I.D.  73 

Neither  weather  phenomena  nor  altera- 
tions in  the  physical  features  of  the  work 
site  caused  by  weather  phenomena,  after 
initiation  of  the  process  of  contract  for- 
mation, constitute  changed  conditions 
within  the  meaning  of  Clause  4  of  a  stand- 
ard-form construction  contract.  Where 
the  subsurface  moisture  conditions  found 
when  driving  test  holes  are  correctly  re- 
corded in  the  contract,  neither  the  under- 
ground water  encountered  during  contract 
performance  nor  the  earth  caving  induced 
thereby  constitute  changed  conditions  if 
they  are  caused  by  rainfall  greater  than 
that  which  prevailed  when  the  test  holes 
were  driven,  irrespective  of  whether  the 
excess  rainfall  was  a  normal  seasonal 
event  or  was  an  abnormal  and  unusual 
occurrence. 

Appeal  of  Concrete  Construction  Corpora- 
tion, IBCA-432-o-U4  (Nov.  10, 1964) 

71  I.D.  420 
XXXII.  WAIVER  AND  ESTOPPEL 

Where  a  contractor,  who  is  liable  to  the 
Government  for  corrective  work  performed 
by  another  contractor,  voluntarily  and  with 
full  knowledge  of  the  facts  constituting  the 
basis  for  charges  for  the  work  enters  into 
a  settlement  with  the  other  contractor, 
such  settlement  constitutes  an  accord  and 
satisfaction.  Such  settlement  cannot  be 
avoided  because  the  contractor  might  have 
entered  into  the  settlement  reluctantly,  or 
to  avoid  the  trouble  and  expense  of  an 
administrative  determination  of  fact  and 
a  possible  appeal  therefrom  and  litigation, 
or  because  the  Government,  an  interested 
third  party,  urged  such  a  settlement,  and 
withheld  the  sum  of  $5,000  otherwise  due 
the  contractor,  pending  determination  of 
the  amount  chargeable  to  the  contractor 
for  the  corrective  work. 
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Appeal  of  Southwest  Welding  and  Manu- 
facturing Company,  IBCA-33  (June  29, 
1955)  62I.D.  257 

If  a  contracting  officer  or  any  other 
officer  of  the  Government  had  intended  to 
waive  the  defense  based  on  the  change 
order,  he  would  lack  authority  to  do  so  in 
the  absence  of  a  new  and  valuable  con- 
sideration moving  to  the  Government,  it 
being  well-settled  that  Government  Officers 
may  not  modify  a  contract  when  it  is  to 
the  disadvantage  of  the  Government  to  do 
so. 

Appeal  of  Sam  Bergcsen,  IBCA-11 
(Aug.  1,  1955)  62  I.D.  295 

Where  a  contract  provided  for  an  ex- 
tension of  time  in  case  solid  rock  should  be 
encountered  by  the  contractor  in  the  drill- 
ing of  a  well  but  also  required  immediate 
notice  to  be  given  to  the  contracting  officer 
of  the  existence  of  any  such  condition,  the 
failure  of  the  contractor  to  comply  with 
this  procedural  requirement  bars  consider- 
ation on  the  merits  of  a  request  for  an  ex- 
tension of  time.  Even  assuming  that  the 
procedural  requirement  could  have  been 
waived  by  the  contracting  officer,  his  mere 
silence  cannot  be  construed  as  a  waiver  in 
the  circumstances  of  this  case. 
Appeal  of  Carl  W.  Pistor,  IBCA-81 
(Dec.  27,  1956) 

The  Board  of  Contract  Appeals  will  not 
reject  a  claim  for  an  extension  of  the  per- 
formance time  of  a  contract  because  of 
want  of  proof  that  the  contractor  has  com- 
plied with  an  applicable  notice  require- 
ment of  the  contract  if  such  requirement 
is  one  that  is  subject  to  waiver,  and  if  no 
authorized  representative  of  the  Govern- 
ment has  asserted  that  the  contractor 
failed  to  give  timely  notice  or  has  asked 
that  compliance  with  the  notice  require- 
ment be  proved  by  the  contractor. 
Appeal  of  CSntrHt  Wrecking  Corporation, 
IBCA-69  (Mar.  29,  1957)  64  I.D.  145 

When  a  contracting  officer  has  invoked 
the  protest  requirements  of  the  specifica- 
tions as  a  bar  to  the  allowance  of  a  con- 
tractor's claims,  although  he  has  also  com- 
mented unfavorably  on  the  merits  of  the 
claims,  and  the  contractor  has  failed  either 


to  comply  with  protest  requirements  of 
the  specifications  or  to  present  any  argu- 
ment or  circumstance  justifying  a  waiver 
of  such  requirements,  its  claim  for  ad- 
ditional compensation  because  of  alleged 
additional  work  must  be  denied. 
Appeal  of  R.  V.  Lloyd  &  Company, 
IBCA-143  (Feb.  12,  1958) 

The  failure  of  a  contractor  to  give  timely 
notice  of  a  claim  is  waived  when  the  con- 
tracting officer  considers  the  claim  on  its 
merits  without  invoking  such  failure  as  a 
reason  for  its  denial. 

Appeal  of  J.  W.  Merz,  IBCA-64  (Mar.  10, 
1959) 

Although  the  "disputes"  clause  of  the 
U.S.  standard  form  of  construction  con- 
tract provides  that  in  connection  with  an 
appeal  the  contractor  shall  be  afforded  an 
opportunity  to  offer  evidence  in  support  of 
its  appeal,  and  the  regulations  governing 
procedure  before  the  Board  provide  for  a 
hearing  if  the  appeal  involves  disputed 
issues  of  fact,  they  contemplate  that  a 
hearing  for  the  purpose  of  taking  testimony 
shall  be  mandatory  only  when  appellant 
has  tendered  issues  of  fact  that  are  genuine 
and  material.  Hence,  a  request  for  a  hear- 
ing made  by  a  contractor  engaged  in  con- 
structing an  access  road  to  a  Bonneville 
transmission  line  who  pleads  no  excusable 
cause  of  delay  but  attacks  the  validity  and 
effect  of  the  liquidated  damages  provision 
itself  need  not  be  granted,  and  the  appeal 
may  be  decided  on  the  written  record.  In 
particular,  no  genuine  and  material  issue 
of  fact  is  raised  by  the  allegation  that  un- 
named Bonneville  inspectors  assured  the 
contractor  that  there  was  no  urgent  need 
for  the  access  road,  since  such  assurances 
Would  be  unauthorized  even  if  made,  and 
hence  could  not  form  the  basis  for  a  waiver 
of  the  liquidated  damages  provision.  The 
fact  that  the  liquidated  damages  imposed 
on  the  contractor  exceeded  the  amount  of 
the  consideration  for  the  performance  of 
the  work  is  in  itself  immaterial. 
Appeal  of  Parker-Schram  Company, 
IBCA^96   (Apr.  7,  1959)  66  I.D.  142 

An  agreement  between  the  Government 
and  its  general  contractor  for  a  dam,  to 
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'xtend  the  time  for  completion  including 
he  time  for  installation  of  Government- 
furnished  equipment,  does  not  operate  as  a 
traiver  by  the  Government  of  the  delivery 
schedule  in  the  separate  contract  with  the 
supplier  of  the  equipment.  The  equipment 
contractor  had  no  knowledge  of  the  exten- 
sion of  the  general  contract  until  after  de- 
livery of  the  equipment.  No  representa- 
tions concerning  such  extension  were 
made  to  the  equipment  contractor  by  the 
Government. 

Appeal  of  Southwest  Welding  and  Manu- 
facturing Division,  Yuba  Consolidated  In- 
dustries, Inc.,  IBCA-2S1  (Oct.  29,  1962) 

69  I.D.  173 

n  appeal,  based  on  claims  for  increased 
t  prices  due  to  extra  work,  first  pre- 
,  seuted  more  than  5  years  after  contract 
&  ..  ietion  and  nearly  2  years  following  a 
previous  appeal,  will  be  dismissed,  where, 
at  the  hearing  of  the  previous  appeal  in- 
volving related  claims  under  the  same 
contract,  the  principal  owner  of  the  con- 
tractor-appellant testified  that  no  claims 
were  being  made  for  increased  costs  of 
performing  the  entire  work.  The  rule  of 
estoppel  prevents  a  party  not  only  froni 
litigating  again  what  was  actually  litigated 
in  the  former  case,  but  also  from  litigating 
Khat  might  have  been  litigated  therein. 
Appeal  of  R.  G.  Brown,  Jr.,  and  Company, 
pCA-356  (July  26,  1963) 

The  right  of  a  contractor  to  compensa- 
tion is  dependent  upon  timely  compliance 
with  a  protest  pro  vision  in  the  contract. 
This  rule  is  not  absolute  but  subject  to 
exceptions.  Under  certain  conditions  fail- 
ure to  make  timely  protest  may  be  waived 
by  the  contracting  officer.  The  failure  to 
waive  is  reviewable  by  the  Board  of  Con- 
tract Appeals.  One  of  the  factors  to  be 
considered  in  such  review  is  whether  or 
not  the  lack  of  timeliness  is  prejudicial  or 
injurious  to  the  Government. 
Appeal  of  Korshoj  Construction  Company, 
IBOA-321  (Aug.  27,  1963)  70  I.D.  400 

An  appeal  will  not  be  dismissed  where  a 
waiver  and  exception  provision  in  a  pay- 
ment voucher  omitted  mention  of  one  of 
the  contractor's  claims,  but  did  not  provide 
for    release    of    all    claims    not    excepted, 


where  it  appears  that  the  voucher  was 
prepared  prior  to  the  original  submission 
of  the  omitted  claim  and  the  conduct  of 
both  parties  at  all  times  until  the  hearing 
of  the  appeal  indicated  an  intent  to  pre- 
serve the  claim.  The  presentation  of  such 
a  motion  to  dismiss  during  the  hearing  is 
untimely. 

Appeal  of  Triangle  Construction  Company, 
IBCA-296   (Mar.  2,  1961)  71  I.D.  73 

Decisions  by  a  contracting  officer  not  to 
waive  the  defense  that  a  claim  is  untimely 
are  subject  to  review  under  a  standard- 
form  "Disputes"  clause,  irrespective  of 
whether  the  waiver  authority  of  the  con- 
tracting officer  is  express,  as  under  the 
"Changes"  clause,  or  is  implied,  as  under 
some  provisions  of  "Protests"  clauses. 
Appeal  of  Korshoj  Construction  Company, 
IBOA-321  (Apr.  29,  1964)  71  I.D.  152 
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I.   GENERALLY 

Where  through  a  mutual  mistake  of  the 
parties  a  tract  of  land  in  a  conveyance  is 
incorrectly  described,  in  equity  the  grant 
will  be  held  effective  as  to  the  tract  which 
the  parties  intended  to  convey. 
Leasing  of  Property  Along  the  Intracoastal 
Canal  in  T.  15  8.,  Rs.  1  and  2  E.,  La.  Mer., 
Louisiana,  M-36462  (Aug.  14,  1957) 

64  I.D.  327 

The  conveyance  of  land  to  Boulder  City 
from  the  United  States  by  deed  subject  to 
existing  leases,  pursuant  to  the  Boulder 
City  Act  of  1958,  did  not  transfer  to  the 
City  outstanding  mineral  leases  in  the  ab- 
sence of  an  assignment  of  the  leases  and 
a  renewal  of  such  a  lease  by  this  Depart- 
ment is  proper. 
Boulder  City,  A-29729  (Nov.  18,  1963) 

II.  INTEREST  CONVEYED 

Where  the  United  States  quitclaims  to 
private  persons  the  mineral  rights  (except- 
ing and  reserving  only  coal)  in  acquired 
lands  on  which  oil  and  gas  leases  are  out- 
standing and  the  quitclaim  deed  does  not 
except  or  reserve  to  the  United  States  any 
right  or  interest  as  lessor  under  the  oil 
and  gas  leases,  the  Department  retains  no 
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jurisdiction  over  the  mineral  interests  cov- 
ered by  the  leases  and  after  execution  and 
delivery  of  the  deed,  the  grantees  of  the 
United  States  become  the  lessors  of  the 
oil  and  gas  leaseholds. 
Godfrey  Nordmark,  A-27602  (July  21, 
1958)  65  I.D.  299 

One  who  asserts  a  preference-right  claim 
to  land  offered  at  public  sale  in  Arizona 
is  properly  accorded  a  preference  where 
he  shows  that  he  has  title  to  contiguous 
land  under  a  bargain  and  sale  deed  which 
contains  no  express  words  limiting  the 
extent  of  the  estate  conveyed. 
Stanley  C.  S oho,  Albert  and  Helen  Louise 
Meeks,  A-28175  (Apr.  11, 1960) 

In  construing  the  scope  of  an  easement 
acquired  for  electric  transmission  line  the 
interpretation  placed  upon  the  instrument 
by  the  parties  for  many  years  is  entitled 
to  great  weight. 

Claim  of  Port  Blakely  Mill  Company, 
T-P-320  (May  1,  19G4)  71  ID.  217 
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I.  GENERALLY 

The  President's  authority  under  the  De- 
fense Production  Act  with  respect  to  pri- 
orities and  allocations  has,  with  respect  to 
helium,  been  delegated  to  the  Secretary  of 
the  Interior,  subject  to  certain  limitations, 
and  can  be  redelegated  by  the  Secretary  of 
the  Interior  to  any  official  or  agency  of  the 
Federal  Government,  including  the  Bureau 
of  Mines. 

Whether  Authority  Exists  for  Operating 
a  Priorities  and  Allocation  System  for 
Helium  Among  Federal  Agencies  and  Pri- 
vate Users,  and  What  Delegations  Would 
be  Required  to  Enable  the  Bureau  of  Alines 
to  Exercise  Such  Authority,  M-36299 
(Aug.  22,  1955)  62  I.D.  323 


The 


II.  AUTHORITY  TO  MAKE 
Secretary,    under    Reorganization 


Plan  No.  3  of  1950,  may  assign  to  the  Di- 
rector of  the  Geological  Survey  the  entire 
function  of  issuing  regulations  and  fixing 


prices  governing  the  sale  of  publications 
under  43  U.S.C.  sec.  42. 
Prices  of  Geological  Survey  Maps,  M-3G399 
(Jan.  3, 1957) 

III.  REDELEGATIONS 

The  appeal  of  a  contractor  from  the  de 
cision  of  a  contracting  officer  assessing 
liquidated  damages  against  the  contractor 
by  reason  of  the  late  completion  of  the 
work  cannot  be  considered  on  the  merits 
when  the  contractor  failed  to  give  the  con- 
tracting officer  notice  of  the  causes  of  the 
delay  as  required  by  Article  9  of  the  stand- 
ard form  of  Government  construction  con- 
tract. The  consideration  of  the  causes  of 
delay  by  the  contracting  officer  on  the 
merits  does  not  amount  to  a  waiver  of  the 
requirement  of  notice,  since  the  contract- 
ing officer  could  extend  the  time  for  giving 
notice  only  with  the  approval  of  the  head 
of  the  Department.  Although,  the  head  of 
the  Department  had  delegated  to  the  heads 
of  bureaus  the  authority  to  extend  the 
time  for  giving  notice,  and  had  authorized 
them  to  redelegate  the  authority  to  their 
subordinates  by  order  published  in  the 
Federal  Register,  no  effective  redelegation 
was  accomplished  in  this  case,  since  the 
Commissioner  of  Reclamation  authorized 
his  contracting  officers  to  extend  the  time 
for  giving  notice  by  means  of  an  un- 
published instruction  in  the  Bureau  of 
Reclamation  manual. 

Appeal  of  S.  J.  Groves  &  Sons  Company, 
IBCA-S  (Apr.  12, 1955)  62  I.D.  145 

DESERT  LAND  ENTRY 

Page 

I.  Generally 268 

II.  Applicants 271 

III.  Applications 272 

IV.  Assignment 275 

V.  Cancellation 275 

VI.  Classification 277 

VII.  Cultivation     and      Reclama- 
tion   285 

VIII.  Extension  of  Time 285 

IX.  Lands  Subject  to 288 

X.  Proof 290 

XI.  Water  Right 292 

I.  GENERALLY 

Where,  subsequent  to  a  decision  of  the 
Director  of  the  Bureau  of  Land  Manage- 
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ment  requiring  an  applicant  for  desert  land 
entry  on  lands  classified  as  prospectively 
valuable  for  oil  and  gas  to  amend  his  ap- 
plication so  as  to  include  only  160  acres 
pursuant  to  a  statute  which  limits  desert 
land  entries  on  lands  classified  as  valuable 

!  for  minerals  to  160  acres  in  area,  the 
statute  is  amended  to  eliminate  the  160- 
acre  limitation,  the  case  will  be  remanded 
to  the  Bureau  for  further  action  on  the 
application  in  light  of  the  removal  of  the 

'  160-acre  limitation. 

Jean  Francis  and  Wilbur  Ray  McNinch 
et      al,       A-27148,      A-27154,       A-27155 

[  (July  25,  1955) 

The  effective  date  of  a  period  of  sus- 
pension under  Public  Law  834  (act  of  July 
30,  1956;  70  Stat.  715)  is  either  (1)  the 
date  that  notice  is  received  from  the  entry- 
man  that  he  has  suspended  cultivation  and 
improvement  operations  or  (2)  the  date 
indicated  by  the  entryman  in  his  notice 
that  he  intends  in  the  future  to  suspend 
such  operations.  The  notice  must  contain 
a  statement  expressing  the  desire  to  sus- 
pend operations,  information  concerning 
cultivation  and  improvements  on  the  entry, 
and  a  grant  to  the  United  States  of  a  right 
to  enter  and  occupy  the  land. 

The  anniversary  date  for  filing  annual 
proof  after  period  of  suspension  will  be  de- 
termined by  extending  the  previous  anni- 
versary date  by  an  amount  of  time  equal 
to  the  approved  period  of  suspension. 
Interpretation  of  Public  Law  834  (Act  of 
July  30,  1956;  70  Stat.  715),  M-36469 
(Sept.  16,  1957) 

In  order  for  one  to  be  entitled  to  the 
preference  right  of  entry  on  desert  land 
conferred  by  the  act  of  Mar.  28,  1908,  he 
must  comply  with  all  requirements  of  the 
pertinent  regulation  for  reclamation  or  oc- 
cupancy and  cultivation  of  the  land  up  to 
the  time  of  filing  of  the  plat  of  survey  of 
the  land. 
Marion  M.  Pontius,  A-27473  (Nov.  7,  1957) 

Where  on  appeal  to  the  Secretary  of  the 
Interior  a  desert  land  applicant  requests 
permission  to  go  onto  the  land  embraced 
in  his  application  for  the  purpose  of  prov- 
ing the  existence  of  necessary  irrigation 
water,  a  special  use  permit  may  be  issued 


for  such  purpose  at  the  discretion  of  the 

Secretary. 

Jack  B.  Aldridge,  Ina  D.  Aldridge,  A-27520, 

A-27559  (Mar.  12, 1958) 

Where,  contrary  to  an  area  classification 
report  and  a  field  report,  some  evidence 
is  submitted  for  desert  land  applicants 
that  there  is  a  possibility  of  obtaining  suf- 
ficient quantities  of  water  to  irrigate  lands 
included  in  their  desert  land  applications, 
special  land  use  permits  may  be  issued 
to  allow  the  applicants  to  go  on  the  land 
and  drill  for  water  in  order  to  show  thai 
the  land  may  be  properly  classified  as  suit- 
able for  desert  land  entry. 
Eric  W.  Erickson  et  al.,  A-27579  (July  3, 
1958) 

When  land  within  a  desert  land  entry 
is  reported  to  be  prospectively  valuable  for 
oil  and  gas  before  the  entryman  submits 
final  proof,  it  is  proper  to  require  the  en- 
tryman to  file  consent  to  a  reservation  to 
the  United  States  of  the  oil  and  gas  covered 
by  the  entry  or  to  contest  the  mineral 
classification  of  the  land. 
Allien  M.  Whitsett,  Jr.,  and  William  J. 
Ripling,  A-27611  (Sept.  15,  1958) 

Applications  for  desert  land  entries  in  an 
area  commonly  regarded  as  dry  and  with 
insufficient  ground  water  obtainable  at 
reasonable  cost  will  not  be  allowed  until 
the  applicants  have  actually  drilled  wells 
and  submitted  evidence  of  an  adequate 
supply  of  irrigation  water. 
Filemon  O.  Fuentes,  Fred  D.  Kyle,  Jr., 
A-27719  (Nov.  13,  1958) 

An  application  for  desert  land  entry  in 
an  area  commonly  regarded  as  lacking  in 
sufficient  ground  water  of  suitable  quality 
for  irrigation  will  not  be  allowed  until 
the  applicant  has  actually  drilled  a  well 
and  submitted  evidence  of  an  adequate 
supply  of  suitable  irrigation  water. 
Temple  Simmons,  A-27864  (Feb.  17,  1959) 

Where  a  desert  land  entryman  applied 
for  purchase  of  his  entry  under  the  act  of 
Mar.  4,  1915,  it  was  not  appropriate  to 
suspend  the  entry  under  the  Maggie  L. 
Havens  [A-5580,  Oct.  11,  1923]  case  rather 
than  to  cancel  the  entry  upon  the  entry- 
man's  failure  to  comply  with  the  require- 
ments of  the  1915  act. 
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An  application  for  reinstatement  of  a 
desert  land  entry  presented  26  years  after 
proper  cancellation  and  without  showing  of 
any  equities  in  the  applicants  which  could 
justify  reinstatement  is  properly  rejected. 
Hurley  G.  Ball  et  al.,  A-27942  (June  15, 
1959) 

Where  on  appeal  to  the  Secretary  of  the 
Interior  from  the  rejection  of  desert  land 
applications  because  of  a  lack  of  a  showing 
as  to  the  existence  of  sufficient  irrigation 
water,  the  applicants  present  evidence 
tending  to  show  the  possibility  of  the  ex- 
istence of  sufficient  underground  water, 
special  use  permits  may  be  issued  for  the 
purpose  of  drilling  wells  on  the  lands  pro- 
vided the  applicants'  applications  meet  the 
requirements  of  the  regulations. 
Rockwell  Ai  Davis,  Pedro  O.  Garcia, 
.A-28071,  A-28081  (Oct.  28,  1959) 

An  application  for  desert  land  entry  in 
an  area  in  which  the  availability  of  irriga- 
tion water  has  not  been  established  will  not 
be  allowed  until  the  applicant  has  actually 
drilled  a  well  and  submitted  evidence  of 
an  adequate  supply  of  suitable  irrigation 
water. 
Aldrich  E.  Bowler,  A-28155  (Feb.  18, 1960) 

Where  land  within  a  desert  land  entry 
is  reported  to  be  prospectively  valuable  for 
oil  and  gas  before  the  entryman  submits 
final  proof,  it  is  proper  to  require  the  en- 
tryman to  file  consent  to  the  reservation 
to  the  United  States  of  the  oil  and  gas  de- 
posits in  the  land  or  to  contest  the  mineral 
classification  of  the  land. 
Howard  G.  Eclls  and  Edith  Frances  Eclls. 
A-2S455  (Sept.  11,  1961) 

A  desert  land  application  for  land  that 
is  unsurveyed  is  properly  rejected. 
Donna  M.   Ker  et   ah,  A-28979,   A-28980 
(Aug.  17,  1962) 

Where  land  within  a  desert  land  entry 
is  reported  to  be  prospectively  valuable  for 
oil  and  gas  before  the  entryman  submits 
final  proof,  it  is  proper  to  require  the 
entryman  to  file  consent  to  the  reservation 
to  the  United  States  of  the  oil  and  gas 
deposits  in  the  land  or  to  contest  the 
mineral  classification  of  the  land. 

The  mere  filing  of  an  application  for 
relief  under  the  act  of  Feb.  14,  1931,  does 


;: 

J! 


not  vest  in  the  applicant  any  such  interest 
in  the  land  as  will  prevent  the  imposition 
of  a  reservation  to  the  United  States  of 
the  oil  and  gas  deposits  in  a  desert  land 
entry  on  which  final  proof  has  not  been 
submitted. 

C.  D.  Adams,  on  Behalf  of  the  Heirs  of 
John  Q.  Adams,  A-28900  (Aug.  30, 1962) 

A  junior  application  for  a  desert  land 
entry  is  properly  rejected  due  to  the  allow- 
ance of  the  entry  to  a  senior  applicant 
where  the  junior  applicant  is  unable  to 
demonstrate  clearly  that  the  entry  was 
allowed  improperly  for  reason  sufficient  to 
warrant  cancellation  of  the  entry. 
Rulon  Burl  Egbert,  A-29101  (Dec.  17, 
1962) 

Reinstatement  of  canceled  desert  land 
entries  will  be  denied  where  the  entries 
were  canceled  several  years  ago,  reinstate- 
ment was  subsequently  denied,  and  no 
substantial  reason  has  been  submitted  for 
reinstatement  of  the  entries. 
Edward  O.  Earl  and  Madelon  Earl, 
A-28567  (May  13,  1963) 

When  land  within  desert  land  entries  is 
reported  to  be  prospectively  valuable  for 
oil  and  gas  before  the  entrymen  submit 
final  proof,  the  entries  will  be  impressed 
with  a  reservation  of  oil  and  gas  to  the 
United  States  unless  the  entrymen  contest 
the  mineral  classification  and  show  that 
the  classification  is  in  error. 

When  land  within  desert  land  entries  is 
subsequently  reported  to  be  prospectively 
valuable  for  oil  and  gas,  the  entrymen  may 
show  the  nonmineral  character  of  the  land 
at  any  time  before  submission  of  final 
proof ;  failure  to  appeal  from  a  decision  of 
a  land  office  which  states  that  the  land 
will  be  impressed  with  a  reservation  of 
the  oil  and  gas  will  not  affect  the  right 
to  make  such  a  showing. 
Erma  F.  Andersen,  Darl  Andersen,  A-29513 
(July  5,  1963) 

An  application  to  amend  a  desert  land 
entry  to  add  contiguous  lands  to  the  entry 
after  annual  proofs  and  an  extension  of 
time  to  file  final  proof  have  been  filed  is 
properly  rejected  where  there  appears  no 
substantial  equitable  basis  for  granting 
the  amendment. 
James  W.  Elliott,  A-29075  (July  18,  1963) 
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The  Desert  Land  Act,  as  amended,  does 
ot  provide  for  entry  on  unsurveyed  lands 
r  on  lands  which  have  been  reclaimed, 
ut  it  does  provide  for  a  preference  right  to 
lake  entry  after  survey  to  one  who  has 
aken  possession  of  a  tract  and  has  re- 
laimed  or  in  good  faith  commenced  the 
eclamation  of  the  tract;  however,  in 
rder  for  a  person  to  be  entitled  to  the 
(reference  right  upon  survey  it  must  be 
hown    that    the   acts   of   possession    and 

'eclamation  were  initiated  before  the  land 
vis  withdrawn  from  entry  by  Executive 

Order  No.  6910. 

Vivian  A.  Kelsey,  A-29492  (July  26,  1963) 

•  Where  election  had  been  made  to  pur- 
chase the  land  within  a  desert  land  entry 
mrsuant  to  the  act  of  Mar.  4,  1915,  and 
Repayment  of  the  down  payment  made 
mder  that  election  had  been  denied  to  the 
»ntrywoman,  it  was  improper  to  suspend 
he  entry  under  the  Maggie  L.  Havens  de- 
cision and  to  approve  assignments  of  the 
jntered  lands,  and  the  Bureau  of  Land 
Management  correctly  vacated  previous 
erroneous  decisions  affecting  the  entry  and 
aeld  the  entry  subject  to  cancellation  for 
cailure  to  meet  the  requirements  of  the 
1915  act  if  the  entrywoman  does  not 
submit  proper  final  proof. 
Ldelheid  E.  Bosworth  et  ah,  A-29601 
(Nov.  4,  1963) 

1  Desert  land  entries  made  after  the  act 
3f  Mar.  4,  1915,  cannot  be  purchased  under 
:the  relief  provisions  of  that  act  since  it 
applies  only  to  entries  made  before  its 
[enactment  and  applications  to  purchase 
|the  entries  are  properly  rejected  regardless 
.of  whether  or  not  Bureau  employees  may 
have  erroneously  advised  the  entrymen  to 
•file  the  applications,  as  erroneous  informa- 
tion given  by  Bureau  employees  does  not 
bind  this  Government  and  creates  no  rights 
in  those  who  follow  such  advice  which  are 
not  authorized  by  law. 

There  is  no  basis  for  reinstating  desert 
land  entries  where  the  statutory  life  of 
the  entries  expired  without  the  entrymen 
meeting  the  requirements  as  to  reclaiming 
the  lands  and  where  applications  to  extend 
the  entries  had  been  properly  rejected. 
Anna  N.  Weddle,  Leonard  N.  Forshee, 
A-29751  (Nov.  5, 1963) 


Where  final  proof  on  a  desert  land  entry 
is  rejected  within  two  years  after  issuance 
of  a  receipt  for  the  money  paid  with  the 
proof  and  new  proof  is  filed  and  is  rejected 
and  the  entry  canceled  in  part  within  two 
years  after  the  new  proof  is  filed  but  more 
than  two  years  after  the  receipt  was  issued, 
the  entryman  is  not  entitled  to  a  patent 
pursuant  to  section  7  of  the  act  of  Mar. 
3,  1891. 

Marvin     M.     McDole,     A-29376     (Supp.) 
(Nov.  29,  1963)  70I.D.  506 

A  desert  land  entryman  will  not  be  al- 
lowed an  amendment  to  enlarge  the  area 
of  his  patented  entry  under  regulation  43 
CFR  104.10  when  the  new  area  is  desired 
for  purposes  of  construction  of  a  dwelling 
and  other  buildings  and  not  that  of 
reclamation. 
Leonard  C.  Olson,  A-29962  (Mar.  3,  1964) 

A  desert  land  entryman  who  wishes  to 
prevent  his  entry  from  being  impressed 
with  a  reservation  of  oil  and  gas  to  the 
United  States  is  properly  required  to  file 
with  the  land  office  a  petition  for  re- 
classification of  the  land  as  nonmineral  in 
character  when,  subsequent  to  the  granting 
of  the  desert  land  application  and  prior  to 
the  submission  of  final  proof,  it  is  deter- 
mined by  the  United  States  that  the  land  is 
prospectively  valuable  for  oil  and  gas. 
Donald  S.  Tedford,  A-29963  (Mar.  24, 
1964) 

Where  the  explanation  given  for  the 
failure  to  comply  with  the  requirements 
of  the  desert  land  law  within  the  statutory 
life  of  the  entry  is  inadequate,  a  patent 
for  the  entry  may  not  be  granted  under 
the  principles  of  equitable  adjudication. 
Joe  Ann  Chatham,  Arizona  03514  (Oct.  20, 
1964) 

II.  APPLICANTS 

A  desert  land  application  in  which  the 
applicant  states  that  he  is  a  bona  fide  resi- 
dent of  the  State  in  which  the  land  applied 
for  is  located  will  not  be  refused  allowance 
on  the  ground  that  he  is  not  a  bona  fide 
resident  of  the  State  merely  because  the 
applicant  used  the  address  of  his  attorney- 
in-fact  for  his  mailing  address  and  a  junior 
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applicant  could  not  make  personal  service 
thereon  the  senior  applicant. 
Hattie  M.  Fults,  Ernest  Maloof,  A-27509 
(Nov.  19,  1957) 

A  person  who  holds  a  160-acre  homestead 
entry  within  an  irrigation  district  subject 
to  the  Smith  Act  is  not  entitled  to  allow- 
ance of  an  application  for  desert  land 
entry  within  the  same  irrigation  district. 
Franklin  P.  Rambo,  A-28423  (Nov.  14, 
1960) 

An  applicant  for  desert  land  entry  upon 
public  land  upon  which  authorized  range 
users  have  placed  permanent  improvements 
is  properly  required  to  compensate  the 
range  users  for  such  improvements  as  a 
condition  to  allowance  of  the  entry. 
Una  D.  Pidcoe,  A-29068  (Nov.  6,  1962) 

III.  APPLICATIONS 

When  an  application  to  make  desert  land 
entry  is  unaccompanied  by  the  payment  of 
25  cents  per  acre  for  the  land  applied  for, 
the  manager  is  under  no  duty  to  notify  the 
applicant  that  his  application  initiates  no 
right  to  the  land. 

It  is  proper  to  suspend  an  application  to 
make  desert  land  entry  on  land  within  an 
irrigation  district  subject  to  the  act  of 
Aug.  11,  1916,  for  a  period  of  30  days  in 
order  that  the  applicant  may  present  a 
certificate  from  the  district  showing  that 
there  are  no  unpaid  charges  against  the 
land. 

An  application  to  make  desert  land  entry 
on  land  within  an  irrigation  district  should 
not  be  rejected  upon  the  failure  of  the 
applicant  to  furnish,  within  a  specified 
time,  a  certificate  from  the  district  that 
there  are  no  unpaid  charges  against  the 
land  where  it  is  shown  that  the  applicant 
has  done  everything  in  his  power  to  obtain 
the  certificate  and  that  his  failure  is  attrib- 
utable to  actions  of  the  land  office  and  to  a 
protest  lodged  against  the  allowance  of  the 
application  rather  than  to  any  lack  of 
diligence  on  the  part  of  the  applicant. 
Charles  Schoeriburg,  Wilma  I.  Claverie, 
A-27434  (June  3,  1957) 

An  otherwise  proper  desert  land  appli- 
cation is  not  subject  to  rejection  on  the 
ground  it  was  falsified  because  part  of  the 
land  applied  for  was  in  fact  improved  and 
occupied  when  the  evidence  is  persuasive 


that  only  a  fraction  of  the  land  may  have 
been  cultivated  in  the  past  and  that  at  the 
time  the  applicant  inspected  the  land  there 
was  no  evidence  of  recent  cultivation. 

There  is  no  requirement  that  a  desert 
land  applicant  inspect  the  land  within  10 
days  of  filing  his  application. 

A  junior  desert  land  application  should 
be  suspended  rather  than  rejected  on  the 
ground  that  an  allowable  senior  desert  land 
application  has  been  filed  pending  the 
allowance  or  other  final  disposition  of  the 
senior  application. 

Hattie  M.  Fults,  Ernest  Maloof,  A-27509 
(Nov.  19,  1957) 

Where  a  desert  land  applicant  whose 
application  has  been  rejected  does  not  ob- 
ject to  the  rejection  but  requests  the 
Bureau  of  Land  Management  to  reinstate 
his  application,  and  does  not  object  to  an 
announced  drawing  for  the  purpose  of 
determining  priority  between  his  rein- 
stated application  and  a  conflicting  appli- 
cation, his  application  loses  whatever  pri- 
ority it  afforded  him  prior  to  its  reinstate- 
ment and  he  cannot  be  heard  to  complain — 
after  the  drawing  is  held  and  the  conflict- 
ing application  for  the  same  land  is  given 
priority — that  his  application  was  in  good 
standing  and  did  not  need  reinstatement 
and  that  a  drawing  was  not  necessary. 
Dianne  L.  Somsen,  Lalovi  L.  Butler, 
A-27514  (Jan.  20,  1958) 


fl 

i 
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Desert  land  applications  may  not  be 
allowed  unless  all  of  the  evidence  required 
by  applicable  Departmental  regulations  is 
submitted. 

Eric  W.  EricJcson  et  al.,  A-27579  (July  3 
1958) 

Approval  of  an  application  for  desert 
land  entry  does  not  give  the  applicant  a 
vested  right  to  patent;  his  right  remains 
inchoate  until  he  has  fully  complied  with 
the  law  entitling  him  to  patent. 
Allien  H.  Whitsett,  Jr.,  and  William  J. 
Riplin,  A-27611  (Sept.  15,  1958) 

The  filing  of  an  application  for  desert 
land  entry  confers  upon  the  applicant  no 
rights  or  interest  in  the  land  which  pre- 
cludes the  withdrawal  of  the  land  for  stock 
driveway  purposes. 
Fern  Hill  Hunter,  A-27756  (Jan.  13,  1959) 
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An  application  to  amend  a  desert  land 
ntry  is  properly  rejected  where  the  entry 
>ught  to  be  amended  has  been  canceled 
nd  closed  at  the  time  the  amendment  ap- 
nea tion  is  filed. 

,oyd    J.    Hammons,    A-27925    (May   19, 
959) 

Where  successive  applications  for  desert 
md  entry  on  the  same  land  are  filed  and 
n  entry  is  allowed  on  the  first  application 
ut  is  subsequently  canceled  because  the 
ntryman  was  not  entitled  to  make  the 
ntry,  it  is  erroneous  to  reject  the  second 
pplication  for  entry  on  the  ground  that 
he  second  applicant  lost  his  rights  under 
lis  application  upon  the  allowance  of  the 
irst  application ;  he  loses  such  rights  only 
f  the  allowance  of  the  entry  on  the  first 
ipplication  was  proper. 
ilfred  Donaldson  Trotter,  Sr.,  A-27981 
(July  21,  1959)  66  I.D.  275 

The  filing  of  an  application  for  desert 
and  entry  gives  the  applicant  no  rights 
>r  interest  in  the  land,  and  a  desert  land 
ipplication  was  properly  rejected  where, 
ifter  the  application  was  filed,  the  land 
was  withdrawn  from  appropriation  under 
;he  public  land  laws  and  reserved  for  use 
>y  the  Atomic  Energy  Commission. 
Frances  M.  Williams,  A-28034  (Aug.  20, 
1959) 

Applications  for  desert  land  entry  on 
,  idjoining  tracts  of  land  are  properly  re- 
jected where,  after  iy2  years  of  occupancy 
pf  one  of  the  tracts  applied  for  under  a 
special  land  use  permit  to  afford  the  appli- 
cant an  opportunity  to  drill  a  well,  the  ap- 
plicant fails  to  present  evidence  that  water 
exists  in  sufficient  quantity  to  meet  the 
requirements  of  the  Desert  Land  Act. 
Amador  D.  and  Margaret  L.  Mestas, 
iA-28201  (Mar.  28,  1960) 

The  filing  of  an  application  to  appro- 
priate public  land  under  the  public  land 
laws,  such  as  the  desert  land  law,  does 
not  create  any  present  right  in  the  appli- 
cant when  classification  is  required  before 
the  application  can  be  allowed. 
Everett  H.  Adkins,  A-28245  (May  23, 1960) 

When  applications  for  desert  land  entry 
are  rejected  for  inadequacy  of  irrigation 


plans  and  for  failure  to  submit  evidence 
of  right  to  appropriate  underground  wa- 
ters under  State  laws,  and  on  appeal  the 
appellants  submit  additional  data  repre- 
senting or  indicating  substantial  compli- 
ance with  controlling  regulations,  the 
cases  will  be  remanded  for  reconsideration 
of  the  applications,  as  revised,  and  appro- 
priate classification  action  as  is  then 
warranted. 

Luther  Clarence  Long  et  al.,  A-28459 
(Feb.  20, 1961) 

An  application  to  make  desert  land  entry 
in  Nevada  is  properly  rejected  where  the 
applicant,  who  proposes  to  irrigate  the 
land  by  means  of  a  well,  makes  no  showing 
whatsoever  that,  at  the  time  of  the  filing 
of  his  application,  he  had  taken  any  action 
to  initiate  the  right  to  appropriate  under- 
ground water. 

Vernon  Casper  Hall,  A-28511  (Mar.  14, 
1961) 

Applications  for  desert  land  entry  are 
properly  rejected  where  the  lands  applied 
for  are  not  surveyed. 

Clarence  H.  Coonce  et  al.,  A-28605 
(Apr.  3,  1961) 

A  desert  land  application  is  properly  re- 
jected when  it  is  not  accompanied  by  the 
evidence  required  by  the  applicable  Depart- 
mental regulations. 
Frances  E.  Auen,  A-28440  (Apr.  7,  1961) 

Applications  for  desert  land  entry  on 
arid  land  not  acompanied  by  evidence  of 
appropriate  steps  to  obtain  a  permanent 
right  to  use  underground  water  to  irrigate 
the  cultivable  land  within  the  proposed 
entry  are  properly  rejected  even  though 
subsequently  such  rights  may  have  been 
obtained. 
Louis  Bors  et  al.,  A-28415  (July  14,  1961) 

An  application  for  desert  land  entry  in 
Nevada  is  properly  rejected  when  the  ap- 
plicant, who  proposes  to  irrigate  the  land 
by  means  of  pumping  from  a  well,  makes 
no  showing,  at  the  time  of  the  filing  of  his 
application,  that  he  had  taken  any  action 
to  initiate  a  right  to  appropriate  under- 
ground water. 

Donald  C.  Glanville,  A-28735  (Aug.  28, 
1961) 
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The  filing  of  an  application  for  desert 
land  entry  does  not  give  the  applicant  an 
interest  in  the  land  which  requires  that 
the  application  be  held  until  the  land  be- 
comes available  for  disposition. 
Donna  M.  Ker  et  al,  A-28979,  A-28980 
(Aug.  17,  1962) 

An  application  for  desert  land  entry  is 
properly  rejected  when  the  applicant  fur- 
nishes only  general  information  of  the 
character  of  the  land  and  fails  to  submit 
any  evidence  tending  to  show  that  there 
is  an  adequate  source  of  subterranean 
water  to  be  tapped  by  irrigation  wells. 
John  W.  Stephenson,  A-28986  (Aug.  30, 
1962) 

A  desert  land  application  is  properly 
rejected  where  the  applicant  does  not  meet 
the  requirements  of  the  applicable  regu- 
lation for  showing  that  an  adequate  supply 
of  water  for  irrigation  exists. 
Bernice  B.  Crooks  et  al,  A-28698 
(Sept.  24,  1962) 

A  junior  application  for  a  desert  land 
entry  is  properly  rejected  due  to  the  allow- 
ance of  the  entry  to  a  senior  applicant 
where  the  junior  applicant  is  unable  to 
demonstrate  clearly  that  the  entry  was 
allowed  improperly  for  reasons  sufficient 
to  warrant  cancellation  of  the  entry. 
Rulon  Burl  Egoert,  A-29101  (Dec.  17, 
1962) 

Where  a  desert  land  application  has  been 
rejected  for  the  reason  that  the  applicant 
has  not  shown  that  he  has  a  permanent 
water  right  sufficient  to  irrigate  and  re- 
claim all  of  the  irrigable  portion  of  the 
land  applied  for  and  he  subsequently  in- 
dicates that  he  may  have  acquired  such  a 
right,  the  case  will  be  remanded  for  de- 
termination as  to  whether  he  has  the  neces- 
sary right. 

Arthur   J.    Dun  ford,    A-29307    (Mar.    26, 
1963) 

An  application  for  desert  land  entry  on 
desert  land  is  properly  held  for  rejection 
because  of  the  applicant's  failure  to  pre- 
sent any  data  showing  that  his  proposed 
plan  of  irrigation  is  feasible. 
Clifford  D.  Wilson,  A-29287  (Apr.  12, 1963) 

Where  land  has  been  and  remains  closed 
to  the  filing  of  desert  land  applications,  a 


rejected  desert  land  application  will  not 
be  reinstated. 

Ethel  Kruger  Henry,  Administratrix, 
Estate  of  Ernest  H.  Kruger,  A-29310 
(May  7,  1963) 

Approval  of  applications  for  desert  land 
entry  does  not  give  the  applicants  a  vested 
right  to  patents;  the  right  remains  in- 
choate until  they  have  fully  complied  with 
the  law  entitling  them  to  patents. 
Erma  F.  Andersen,  Darl  Andersen,  A-29513 
(July  5, 1963) 

An  application  to  amend  a  desert  land 
entry  to  add  contiguous  lands  to  the  entry 
after  annual  proofs  and  an  extension  of 
time  to  file  final  proof  have  been  filed  is 
properly  rejected  where  there  appears  no 
substantial  equitable  basis  for  granting 
the  amendment. 
James  W.  Elliott,  A-29075  (July  18,  1963) 

When  desert  land  applications  have  been 
rejected  but  sufficient  data  is  submitted  by 
the  applicants  to  indicate  the  feasibility  of 
developing  the  lands  for  agricultural  pur- 
poses, the  lands  were  at  one  time  classi- 
fied for  such  development,  and  there  is  an 
adequate  water  supply  to  irrigate  the 
lands,  the  applications  will  be  remanded 
to  the  Bureau  of  Land  Management 
for  further  consideration  and  possible 
allowance. 

Joseph  A.  Morrison  et  al,  A-29397 
(Aug.  6,  1963) 

An  application  for  desert  land  entry 
which  describes  land  included  in  an  exist- 
ing desert  land  entry  is  properly  rejected. 
Hurlie  E.  Maddox,  A-29917  (Nov.  26, 1963) 

Where  two  desert  land  applicants  enter 
into  an  executory  contract  with  another 
person  for  the  development  of  the  lands 
applied  for,  payment  to  be  made  by  the 
conveyance  to  the  developer  of  the  land 
applied  for  in  one  of  the  applications  after 
patent  is  issued,  it  is  proper  to  reject  that 
application  but  improper  to  reject  the 
other  application. 

Glen  W.  Jensen,  Margie  R.  Jensen,  A-29867 
(Feb.  17,  1964) 

Lands  may  not  be  disposed  of  under  the 
Desert  Land  Act  if  they  have  already  been 
reclaimed,   even   though   the   reclamation 
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as  done  by  the  desert  land  applicant  in 
•espass  before  filing  his  application. 
\avid  E.  Iveson,  A-30058  (Mar.  12,  1964) 

Even  though  on  appeal  an  applicant  sub- 
lits  adequate  information  to  fulfill  the 
'iquirenients  of  applicable  regulations  to 
ipport  his  desert  land  application,  the  ap- 
lication  will  be  rejected  where  it  is  deter- 
tined  that  the  land  is  not  suitable  for 
gricultural  development  because  of  poor 
ails  and  lack  of  evidence  that  there  is 
vailable  an  adequate  supply  of  water  to 
mgate  all  of  the  irrigable  portion  of  the 
imd  sought. 

lenry    R.    LichPwald,    A-29083     (Supp.) 
Mar.  23,  1984) 

Approval  of  an  application  for  a  desert 
and  entry  does  not  give  the  entryman  a 
,  ested  right  to  a  patent ;  the  right  remains 
hchoate  until  he  has  fully  complied  with 
he  law  entitling  him  to  a  patent. 
lonald  S.  Tedford,  A-29963  (Mar.  24, 
.964) 

An  application  for  a  desert  land  entry 
vhich  has  been  in  a  suspended  status  since 
.920  and  which  should  have  been  rejected 
pursuant  to  a  directive  issued  in  1920  be- 
cause the  applicant  was  unable  to  show  an 
idequate  source  of  irrigation  water  is 
properly  rejected  where  there  is  no  show- 
ng  that  a  feasible  source  of  water  is 
available  now. 

Heirs    of    Charles    E.    Payne,    A-30100 
(Sept.  24,  1964) 

IV.  ASSIGNMENT 

Where  election  had  been  made  to  pur- 
chase the  land  within  a  desert  land  entry 
pursuant  to  the  act  of  Mar.  4,  1915,  and 
inpayment  of  the  down  payment  made 
under  that  election  had  been  denied  to  the 
entrywoman,  it  was  improper  to  suspend 
the  entry  under  the  Maggie  L.  Havens  de- 
cision and  to  approve  assignments  of  the 
entered  lands,  and  the  Bureau  of  Land 
Management  correctly  vacated  previous 
erroneous  decisions  affecting  the  entry  and 
held  the  entry  subject  to  cancellation  for 
failure  to  meet  the  requirements  of  the 
1915  act  if  the  entrywoman  does  not  submit 
proper  final  proof. 

Adelheid    E.    Bosivorth    ct    al.,    A-29601 
!  (Nov.  4,  1963) 


A  quitclaim  deed  evidencing  the  assign- 
ment of  a  desert  land  entry  which  was 
acknowledged  outside  the  State  in  which 
the  land  in  the  entry  is  located  is  properly 
rejected. 

Fred   E.    Trowbridge,   A-29814    (Feb.   11, 
1964) 

Where  two  desert  land  applicants  enter 
into  an  executory  contract  with  another 
person  for  the  development  of  the  lands 
applied  for,  payment  to  be  made  by  the 
conveyance  to  the  developer  of  the  land 
applied  for  in  one  of  the  applications  after 
patent  is  issued,  it  is  proper  to  reject  that 
application  but  improper  to  reject  the  other 
application. 

Glen  W.  Jensen,  Margie  R.  Jensen,  A-29867 
(Feb.  17,  1984) 

A  desert  land  entryman  who  obtains  a 
suspension  under  the  act  of  July  30,  1956, 
thereby  loses  his  right  to  assign  the  entry 
under  the  express  terms  of  the  act,  and  it 
is  proper  for  a  land  office  to  revoke  its 
recognition  or  approval  of  an  attempted 
assignment  of  the  entry. 
Muriel  E.  Nunnelley  et  al,  A-30074 
(Aug.  18,  1964) 

V.  CANCELLATION 

The  Department  is  without  authority  to 
arbitrarily  cancel  valid  unperfected  desert 
land  entries  which  have  been  properly 
though  inadvertently  allowed. 
Construction  of  the  Act  of  May  7, 1954  (68 
Stat.  78),  Directing  Issuance  of  Patents 
To  The  State  of  Idaho  for  Certain  Carey 
Act  Lands,  M-36255  (Jan.  10,  1955) 

The  report  of  a  field  examination,  al- 
though a  proper  basis  for  charges,  notice, 
and  a  hearing,  is  not  evidence  on  which 
the  final  action  of  cancellation  of  a  desert 
land  entry  may  be  taken. 

A  desert  land  entry  is  not  to  be  canceled 
for  defects  not  appearing  on  the  face  of 
the  record  without  giving  the  entryman 
an  opportunity  to  be  heard. 
Claude  E.  Crumb,  A-26930  (Mar.  21, 1955) 

62  I.D.  99 

An  application  for  reinstatement  of  a 
canceled  desert  land  entry  is  properly  re- 
jected where  the  entry  was  canceled  for 
failure  of  the  entryman  to  perform  his 
first  year's  annual  proof  work  during  the 
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first  year,  and  where  an  intervening  desert 
land  application  for  the  same  lands  has 
been  filed. 

John  P.  Lawler,  Erna  8.  Laivler,  A-27731 
(Nov.  6,  1958) 

Where  a  desert  land  entryinan  completes 
a  well  on  the  last  day  of  an  extension  of 
time  allowed  for  that  purpose  and  files 
final  proof  sufficient  on  its  face  within  90 
days  thereafter,  it  is  erroneous  to  cancel 
the  entry  on  the  ground  that  the  final  proof 
was  filed  too  late. 
Lois  L.  Pollard,  A-29007  (Aug.  10,  1962) 

It  is  proper  to  cancel  a  desert  land  entry 
where  the  final  proof  shows  on  its  face 
that  neither  cultivation  nor  reclamation 
has  been  accomplished  on  the  entry  within 
the  time  allowed  by  law. 
George  Arnold  Jurn,  A-28948  (Aug.  16, 
1962) 

A  desert  land  entry  is  properly  canceled 
as  to  that  portion  of  the  entry  for  which 
the  final  proof  shows  only  a  plan  to  utilize 
a  portable  sprinkler  system,  and  for  which 
there  is  no  showing  that  the  entryman  has 
a  portable  system  which  can  actually  apply 
water  to  the  240  acres  as  soon  as  the  land 
is  ready  for  cultivation. 
Clinton  C.  Douglass,  Jr.,  A-28961 
(Sept.  20,  1962) 

An  application  for  extension  of  time  for 
submission  of  final  proof  of  the  reclama- 
tion and  cultivation  of  a  desert  land  entry 
is  properly  denied  when  the  applicant  fails 
to  show  that  until  shortly  before  the  ex- 
piration of  the  statutory  life  of  the  entry 
he  made  any  effort  to  have  a  well  drilled 
on  his  entry  and  that  completion  of  the 
well  within  the  life  of  the  entry  was  un- 
avoidably delayed  through  no  fault  on  his 
part. 
Trinidad  Alba,  A-29061  (Oct.  30,  1962) 

A  desert  land  entry  is  properly  canceled 
when  it  is  clear  that  the  entryman  did  not 
effect  compliance  with  the  requirements  of 
the  desert  land  law  for  reclamation  and 
cultivation  of  the  entry  during  the  statu- 
tory life  of  the  entry  and  any  extensions 
that  may  have  been  granted. 
Bessie  Brown  et  ah,  A-29100  (Dec.  10, 
1962) 

A  desert  land  entry  is  properly  canceled 
because  of  the  entryman's  failure  to  sub- 


mit annual  proofs  showing  the  requisite 
improvement  of  the  entry  in  the  first  three 
years  of  the  life  of  the  entry. 
JJmberto  Sarno,  Phyllis  Ruggio,  A-29220    if. 
(Mar.  11, 1963) 

It  is  proper  to  cancel  a  portion  of  a 
desert  land  entry  when  the  final  proof 
shows  on  its  face  that  the  entryman  had 
not  done  anything  to  reclaim  that  portion 
of  the  entry  within  the  time  allowed  by  law, 
Marvin  M.  McDole,  A-29376  (Apr.  1,  1963) 

It  is  proper  to  cancel  a  desert  land  entry 
when  the  final  proof  shows  on  its  face  that 
cultivation  has  not  been  accomplished  on 
the  entry  within  the  time  allowed  by  law. 
Ted  Orlan  Hicks,  A-29350  (July  2,  1963) 

It  is  proper  to  reject  final  proof  and  can- 
cel a  desert  entry  when  it  is  apparent  that 
neither  cultivation  nor  reclamation  of  the 
entry  has  been  accomplished  within  the 
period  allowed  by  law. 
Dolores  B.  Morris  et  ah,  A-29504  (July  21 
1963) 

The  Secretary  of  the  Interior  has  no 
discretionary  authority  to  extend  the  time 
within  which  a  desert  land  entryman  must 
make  his  annual  expenditures  and  file  his 
annual  proof  of  them  and  failure  to  timely 
comply  will  result  in  cancellation  of  the 
entry. 
Ira  Jack  Tharp,  A-29630  (Oct.  3,  1963) 

Where  election  had  been  made  to  pur- 
chase the  land  within  a  desert  land  entry 
pursuant  to  the  act  of  Mar.  4,  1915,  and 
repayment  of  the  down  payment  made 
under  that  election  had  been  denied  to 
the  entrywoman,  it  was  improper  to  sus- 
pend the  entry  under  the  Maggie  L.  Havens 
decision  and  to  approve  assignments  of  the 
entered  lands,  and  the  Bureau  of  Land 
Management  correctly  vacated  previous 
erroneous  decisions  affecting  the  entry  and 
held  the  entry  subject  to  cancellation  for 
failure  to  meet  the  requirements  of  the 
1915  act  if  the  entrywoman  does  not  submit 
proper  final  proof. 

Adelheid    E.    Bosworth    et    al.,    A-29601 
(Nov.  4, 1983) 

A  desert  land  entry  is  properly  canceled 
where  the  entryman  fails  to  answer  a  com- 
plaint filed  in  a  private  contest  against  the 
entry  which  charges  that  the  entryman  has 


DESERT   LAND    ENTRY,    V,    VI 


277 


>t  met  the  reclamation  requirements  of 

e  desert  land  law. 
F.  Don  Wadsivorth  v.  Don  Farrell  Anlider, 
sfr.,  A-29684  (Dec.  31,  1963)        70  I.D.  537 

When  a  desert  land  entryman  alleges 
:hat  reclamation  of  the  entry  was  timely 
and  that  his  final  proof  indicating  the 
contrary  was  in  error,  he  may  be  afforded 
'an  opportunity  to  file  a  new  final  proof. 
Wadine  K.  Jones,  Roy  L.  Jones,  A-29762, 
<  -A-29764  (Jan.  2, 1964) 

It  is  proper  to  cancel  a  desert  land  entry 
when  the  final  proof  shows  on  its  face  that 
no  cultivation  and  irrigation  were  ac- 
complished on  the  entry  until  after  expira- 
tion of  the  life  of  the  entry  and  that  no 
irrigation  system  existed  for  conducting 
water  to  all  irrigable  portions  of  the  entry. 
Virginia  Letitia  Ferrin,  A-29809  (Feb.  3, 
1964) 

A  desert  land  entry  is  properly  canceled 
when  the  entryman  admits  his  inability  to 
reclaim  it  within  the  statutory  life  of  the 
entry  or  thereafter  and  such  reclamation 
is  not  accomplished. 
'  Elizabeth  Forshee,  A-30080  (Mar.  12, 1964) 

It  is  proper  to  cancel  a  desert  land  entry 

i  where  the  final  proof  shows  on  its  face  that 

neither   cultivation   nor   reclamation   has 

been  accomplished  on  the  entry  within  the 

time  allowed. 

Lillian  L.  Underwood,  A-29892  (Mar.  23, 
1964) 

A  desert  land  entry  is  properly  canceled 
when  the  statutory  life  of  the  entry  has 

I  expired  without  reclamation  and  cultiva- 
tion of  the  entry,  as  required  under  the 

.  desert  land  law,  and  the  entryman  fails  to 
show  that  he  is  entitled  to  an  extension  of 

j  time  to  complete  the  requirements  of  the 
desert  land  law. 

:  Virgil  H.  Belisle,  A-29954  (Mar.  24,  1964) 

It  is  proper  to  reject  desert  land  entry 
final  proof  which  shows  on  its  face  that 

,  compliance  with  the  requirements  of  the 
desert  land  law  for  reclamation   of  the 

,  entry   has   not   been   effected   during  the 

i  statutory  life  of  the  entry. 
Maurice  J.  Matthews  and  Jean  J.  Mat- 

I  thews,  A-30152  (May  8, 1964) 

Where  final  proof  shows  on  its  face  that 
the  requirements  of  the  law  as  to  cultiva- 
tion and  reclamation  have  not  been  met 


within  the  statutory  life  of  the  entry,  the 

final  proof  must  be  rejected  and  the  entry 

canceled. 

Joe  Ann  Chatham,  Arizona  03514  (Oct.  20, 

1964) 

VI.  CLASSIFICATION 

An  application  for  desert  land  entry  will 
be  rejected  where  the  land  applied  for 
consists  of  bottom  land,  which  is  subject 
to  periodic  flooding  and  is  excellent  pasture 
land,  and  alluvial  outwash,  which  is  rough 
and  gravelly,  and  the  land  applied  for  is 
valuable  for  fishing  and  other  recreational 
uses. 

Robert  Dale  Scarrow,  A-27023   (Jan.  11, 
1955) 

Applications  for  homestead  and  desert 
land  entry  will  be  remanded  for  a  further 
field  examination  where  there  is  insuffi- 
cient evidence  in  the  record  regarding  the 
suitability  of  the  lands  applied  for  for 
agricultural  development. 
Elmer  Richard  Wright  et  al.,  A-27020  et  al. 
(Feb.  28, 1955) 

Applications  for  desert  land  entry  are 
properly  rejected  where  there  is  substan- 
tial evidence  that  the  land  applied  for  is 
not  suitable  for  the  sustained  cultivation 
of  crops,  there  is  considerable  doubt  that 
reclaiming  the  land  is  feasible,  and  dis- 
position of  the  land  pursuant  to  private 
exchange  and  public  sale  applications  ap- 
pears to  be  in  the  public  interest. 
Helen  C.  Smith  et  al.,  A-26968,  A-26969 
(Mar.  4,  1955) 

It  is  proper  to  refuse  to  classify  land  for 
desert  land  entry  where  the  existence  of 
an  adequate  supply  of  irrigation  water  to 
reclaim  the  land  is  not  shown  and  there  is 
a  critical  water  shortage  in  the  area  in 
which  the  land  is  situated. 
William  E.  Qelder,  A-27084  (Apr.  12, 1955) 

An  applicant  for  a  desert  land  entry  is 
not  entitled  as  a  matter  of  right  to  a  hear- 
ing to  determine  the  proper  classification 
of  the  land  applied  for. 

Applications  for  desert  land  entry  will 
be  remanded  for  further  consideration 
where  information  in  the  record  indicates 
that  the  land  applied  for,  which  has  been 
classified  as  unsuitable  for  agricultural 
development  on  the  basis  of  a  general  area 
classification,   may   be   suitable   for   such 
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development  as  a  result  of  possible  agricul- 
tural success  on  land  in  the  same  general 
area  containing  the  same  soil  type;  and 
there  is  no  record  of  any  soil  tests  of  the 
individual  tracts  applied  for  which  confirm 
the  general  classification. 
Leonard  E.  Noren,  Harry  C.  Perry, 
A-27147  (Aug.  1,  1955) 

Applications  for  desert  land  entry  will 
be  remanded  for  further  field  examination 
where  there  is  insufficient  evidence  in  the 
record  regarding  the  suitability  of  the 
lands  applied  for  for  agricultural  develop- 
ment. 

Charles  C.  Bogardus,  Vera  L.  Bogardus, 
A-27219  (Nov.  23, 1955) 

It  is  proper  to  refuse  to  classify  land 
for  desert  land  entry  where  it  appears  that 
the  probable  depths  to  water  exceed  the 
depth  at  which  it  is  economical  to  pump 
water  and  where  all  available  water  in  the 
area  should  be  considered  obligated  by 
lands  having  an  economic  pump  lift. 
Elizabeth  Billiard  et  al.,  A-27242  (Dec.  28, 
1955) 

Where  lands  applied  for  under  the  Des- 
ert Land  Act  are  classified  as  unsuitable 
for  agricultural  production  because  of  un- 
favorable topography  of  the  lands  applied 
for,  the  classification  will  not  be  disturbed 
in  the  absence  of  positive  evidence  that 
the  classification  is  erroneous. 
Mary  Refugio  Jackson  et  al.,  A-27236, 
A-27237  (Feb.  29,  1956) 

An  application  for  desert  land  entry  will 
be  rejected  where  the  land  applied  for  is 
subject  to  severe  flooding,  is  too  rough  and 
irregular  to  be  suitable  for  cultivation,  and 
does  not  appear  to  contain  sufficient  acre- 
age suitable  for  cultivation  to  meet  the 
minimum  cultivation  requirements  of  the 
desert  land  law. 

Lucille      Charlotte     Edgerton,      A-27261 
(Mar.  1,  1956) 

Applications  for  desert  land  entry  will 
be  remanded  for  further  field  examination 
where  there  is  inconclusive  evidence  in  the 
record  regarding  the  suitability  of  the 
lands  applied  for  for  agricultural  develop- 
ment. 

Bernard     Ray    Evans     et     al.,     A-27244 
(Mar.  12,  1956) 


To  justify   a   classification   of  land  as 
suitable  for  desert  land  entry,  there  must 
be  a  showing  that  water  is  available  to  the 
land  for  its  reclamation. 
Walter  E.  Scott,  A-27293  (June  21,  1956) 

Where  lands  applied  for  under  the 
Desert  Land  Act  are  classified  as  unsuit- 
able for  agricultural  purposes  because  of 
the  high  alkali  content  of  the  soil  plus  the 
extremely  poor  quality  of  the  water  avail- 
able for  irrigation  in  the  area,  the  classifi- 
cation will  not  be  disturbed  in  the  absence 
of  positive  evidence  showing  that  the  clas- 
sification is  erroneous. 
Doris  E.  Wickman,  William  B.  Clary, 
A-27324  (July  13,  1956) 

Where  desert  land  and  homestead  appli- 
cations are  rejected  by  the  Director, 
Bureau  of  Land  Management,  on  the  basis 
of  a  finding  that  there  is  insufficient  ground 
water  available  for  the  development  and 
reclamation  of  the  lands  applied  for,  and 
it  is  shown  on  appeal  to  the  Secretary  of 
the  Interior  that  there  is  sufficient  water 
for  some  of  the  applications,  the  entries 
will  be  allowed  if  other  requirements  are 
met. 

Desert  land  and  homestead  applications 
are  properly  rejected  where  the  lands  ap- 
plied for  are  later  included  in  a  declared 
underground  water  basin  in  which  further 
appropriations  of  underground  water  for 
irrigation,  municipal  and  industrial  pur- 
poses is  forbidden  under  State  law.  Such 
action  is  proper  even  though  some  of  the 
applicants  have  applications  pending  with 
the  State  Engineer  for  permits  to  appro- 
priate underground  water,  which  permits 
may  have  to  be  granted  under  State  law. 
Marvin  P.  Mitchell  et  al,  A-27263 
(Mar.  5,  1957) 

It  is  proper  to  refuse  to  classify  lands 
for  desert  land  entry  where  it  is  shown 
that  the  soil  and  topography  of  the  lands 
applied  for  are  such  that  the  lands  are 
unfit  for  cultivation. 

It  is  proper  to  refuse  to  classify  lands  for 
desert  land  entry  where  it  is  shown  that 
the  applicants  intend  to  rely  on  percolating 
water  for  the  irrigation  of  the  lands  and 
where  it  is  shown  further  that  there  is  no 
percolating    water    in    the    groundwater 
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basin  surplus  to  the  needs  of  the  private 
landowners  in  the  basin. 
Ruby  D.  Moore  et  al,  A-27346   (May  14, 
1957)  64  I.D.  137 

It  is  proper  to  refuse  to  classify  land  as 
suitable  for  desert  land  entry  where  no 
adequate  showing  has  been  made  that 
water  is  available  for  the  reclamation  of 
the  land. 

Andrew     T.     Johnson     et     al,     A-27305 
(Sept.  25,  1957) 

Where  the  land  is  classified  as  unsuit- 
able for  desert  land  entry  on  the  ground 
that  allowance  of  further  entries  in  the 
area  would  jeopardize  the  water  rights  of 
existing  desert  land  entrymen,  and  it  is 
shown  on  appeal  that  most  of  the  entries 
previously  allowed  have  been  canceled, 
the  case  will  be  remanded  for  further  con- 
sideration. 

Charles     L.     Wallace     et     al.,     A-27506 
(Dec.  12, 1957) 

Where  applications  for  desert  land  entry 
were  rejected  only  because  water  was  not 
available  to  reclaim  the  land,  but  the 
applicants  are  given  18  months  time  within 
which  to  submit  evidence  that  the  neces- 
sary water  is  available,  the  land  may  be 
classified  as  suitable  for  desert  land  entry 
contingent  upon  the  applicants  submitting 
evidence  of  availability  of  water  within  the 
required  time. 

Eric  W.  Erickson  et  al,  A-27579  (July  3, 
1958) 

Where  lands  applied  for  under  the  Desert 
Land  Act  are  classified  as  unsuitable  for 
agricultural  production  because  of  poor 
soils,  lack  of  water,  etc.,  the  classification 
will  not  be  disturbed  in  the  absence  of  posi- 
tive and  substantial  evidence  that  the 
classification  is  erroneous. 
Daniel  T.  Pecnik  et  al,  A-27582  (July  9, 
1958) 

Desert  land  applications  are  properly  re- 
jected where  the  lands  applied  for  are  em- 
braced in  a  grazing  district  reseeding 
project  and  where  allowance  of  the  entries 
would  destroy  the  project  and  seriously  dis- 
rupt livestock  operations  in  the  area. 
Richard  J.  Bostrom,  Fred  H.  Winters, 
A-27618  (Aug.  27, 1958) 

Where  the  soils  in  land  embraced  in  a 
desert  land  entry  application  have  been 


classified  as  unsuitable  for  agricultural 
production  on  the  basis  of  a  visual  exam- 
ination only,  without  the  benefit  of  the 
analysis  of  soil  samples,  and  the  applicant 
submits  a  competent  soil  analysis  of  sam- 
ples taken  from  the  land  which  contradicts 
the  visual  examination,  the  visual  exam- 
ination must  give  way  to  the  favorable 
specific  soil  analysis. 

A  desert  land  entry  may  be  allowed  even 
though  portions  of  the  land  are  rough,  if 
enough  of  the  remaining  portions  can  be 
made  fit  for  cultivation  by  leveling  and 
terracing. 

Eryl  A.  Cummings,  Keith  J.  Davidson, 
A-27647  (Aug.  27,  1958) 

Where  land  may  be  properly  classified 
for  either  homestead  or  desert  land  entry 
and  an  application  for  homestead  entry  is 
filed  before  the  filing  of  a  conflicting  des- 
ert land  application,  the  classification  of 
the  land  for  homestead  entry  will  not  be 
modified  in  the  absence  of  evidence  that 
the  classification  is  incorrect. 
W.  E.  Buell,  A-27700  (Oct.  27,  1958) 

A  desert  land  application  is  properly 
rejected  where  the  land  applied  for  has 
been  classified  as  suitable  for  disposition 
under  the  Small  Tract  Act  and  the  highest 
and  best  use  of  the  land  is  for  small  tract 
purposes. 
John  L.  Johnson,  A-27695  (Nov.  17,  1958) 

Homestead  and  desert  land  applications 
are  properly  rejected  when  the  lands  ap- 
plied for  are  included  in  a  reseeding  proj- 
ect and  allowance  of  the  entries  would 
destroy  the  project  and  violate  the  pledge 
of  the  United  States  to  cooperate  with  the 
State  wherein  the  lands  are  located  for  the 
duration  of  the  reseeding  project. 
Don  L.  Wilson,  Rodney  Eugene  Wilson, 
A-27723  (Dec.  12, 1958) 

Applications  for  desert  land  entry  are 
properly  rejected  where  there  is  no  ade- 
quate showing  that  water  is  available  for 
the  reclamation  of  the  land. 
Dale  K.  Isaacs,  Judy  L.  Dunklin,  A-27774 
(Dec.  12,  1958) 

A  protest  by  grazing  users  against  the 
allowance  of  desert  land  entries  will  be 
denied  where  it  appears  that  the  land  will 
be  suitable  for  desert  land  entry  if  suffi- 
cient water  for  irrigation  can  be  found. 
Fern  Hill  Hunter,  A-27756  (Jan.  13,  1959) 
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When  lands  applied  for  under  the  Desert 
Land  Act  are  classified  as  unsuitable  for 
agricultural  production  because  of  shal- 
low soils  underlain  with  caliche  and  lack 
of  irrigation  water  supply,  the  classifica- 
tion will  not  be  disturbed  in  the  absence 
of  substantial  evidence  that  the  classifi- 
cation is  erroneous. 

Juan  M.  Beltran  et  al,  A-27808  (Feb.  3, 
1959) 

Classification  of  land  covered  by  a  desert 
land  application  as  unsuitable  for  agricul- 
tural production  because  of  unfavorable 
topography,  soil,  and  water  supply  will 
not  be  disturbed  in  the  absence  of  posi- 
tive evidence  that  the  classification  is 
erroneous. 
Lawrence  R.  Aker,  A-27815  (Feb.  13, 1959) 

An  application  for  desert  land  entry  is 
properly  rejected  when  there  is  no  satis- 
factory evidence   that  water  is  available 
to  irrigate  the  land. 
June  G.  Eeane,  A-27847  (Feb.  17,  1959) 

An  application  for  desert  land  entry  is 
properly  rejected  when  the  applicant  fails 
to  show  that  classification  of  the  land  ap- 
plied for  as  suitable  for  development  under 
the  Small  Tract  Act  is  erroneous ;  the  fact 
that  his  application  was  filed  prior  to  the 
small  tract  classification  gives  him  no  right 
to  have  the  land  classified  for  desert  land 
entry. 
Adeeb  G.  Thomas,  A-27818  (Feb.  17,  1959) 

Applications  for  desert  land  entry  are 
properly  rejected  where  the  lands  applied 
for  are  unsuitable  for  agricultural  develop- 
ment because  of  inferior  soils  and  where 
the  available  water  is  scarcely  sufficient 
for  irrigating  the  lands  in  the  area  which 
contain  good  soils  for  agricultural 
development. 

Bottle  J.  Beck  et  al.,  A-27884    (Mar.  5, 
1959) 

Where  a  desert  land  application  is 
rejected  on  the  ground  that  the  lands  ap- 
plied for  are  nonagricultural  in  character, 
and  upon  review  of  the  record  the  Director, 
Bureau  of  Land  Management,  concludes 
that  the  lands  are  suitable  for  agricultural 
development,  it  is  proper,  nevertheless,  to 
remand  the  case  for  further  consideration 
of    the    relative    merits    of    desert    land 


development  where  the  lands  are  situated 
in  a  proposed  reseeding  project. 
Ross  G.  Osborn,  Virgil  B.  McFall,  A-27862 
(Mar.  31,  1959) 

Classification  of  land  covered  by  a  desert 
land  application  as  unsuitable  for  culti- 
vation because  of  insufficient  annual 
replenishment  of  the  ground  water  table 
will  not  be  disturbed  in  the  absence  of 
positive  evidence  that  the  classification  is 
erroneous. 

Pearl  Y.  Bogle  et  al.,  A-27889   (Apr.  23. 
1959) 

Applications  for  desert  land  entry   are 
properly  rejected  where  there  is  no  ade- 
quate showing  that  water  is  available  for 
the  reclamation  of  the  land. 
Horace  H.  and  Norma  J.  Neely,  A-27890 

(Apr.  27,  1959) 

A  desert  land  application  is  properly 
rejected  in  part  where  the  land  involved  is 
shown  to  be  unsuitable  for  agricultural 
development. 

Dorothy   J.   Phillips,    A-27874    (May    19, 
1959) 

An  application  for  desert  land  entry  is 
properly  rejected  when  there  is  no  satis- 
factory evidence  that  water  is  available  to 
irrigate  the  land. 
Nels  L.  Swenson,  A-28024  (Aug.  20,  1959) 

Desert  land  applications  are  properly  re- 
jected where,  after  2  years  of  occupancy 
under  special  land  use  permits  granted  for 
the  purpose  of  showing  the  existence  of 
necessary  irrigation  water,  the  applicants 
have  failed  to  show  that  sufficient  irriga- 
tion water  exists  on  the  lands. 
Joseph  D.  and  Violet  G.  Swenson,  A-28028 
(Aug.  21,  1959) 

In  the  absence  of  positive  evidence  of  an 
adequate  supply  of  water  for  irrigation 
purposes,  land  is  properly  classified  as  un- 
suitable for  entry  under  the  Desert  Land 
Act. 

Merwin    D.    McEinlay    et    al.,    A-28082 
(Aug.  24,  1959) 

Marie    L.    Jenkins,     Virginia    M.    Ohrt, 
A-28089  (Aug.  25,  1959) 

An  application  for  desert  land  entry  is 
properly  rejected  when  there  is  no  satis- 
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factory  evidence  that  sufficient  water  is 
available  to  irrigate  the  land. 
Inez  Ruth  Stevens  et  ah,  A-27990,  A-28054 
(Aug.  28,  1959) 

Applications  for  desert  land  entry  are 
properly  rejected  where  the  lands  applied 
for  are  topographically  unsuitable  for 
i  agricultural  production  or  lie  within  the 
ftoodway  of  a  river  and  are  subject  to 
periodic  flooding. 

Ralph  G.  and  Kathleen  Myers,  A-28087 
(Oct.  15,  1959) 

An  application  for  desert  land  entry  is 
properly  rejected  when  the  land  applied 
for  has  been  classified  as  unsuitable  for 
agricultural  development  and  the  appli- 
cants present  no  evidence  which  requires 
a  change  in  such  classification. 
Harold  B.  Anderson,  Jr.  et  al.,  A-28066 
(Nov.  20,  1959) 

The  classification  of  lands  described  in 
an  application  for  desert  land  entry  as  un- 
suitable for  agricultural  development  be- 
cause of  unfavorable  soil  conditions  and 
absence  of  a  showing  of  an  adequate  sup- 
ply of  irrigation  water  will  not  be  dis- 
turbed in  the  absence  of  substantial  evi- 
dence showing  that  the  classification  is 
erroneous. 

Milton  L.  Henderson,  A-28065    (Dec.  22, 
1959) 

Lands  certified  by  the  United  States 
Army  as  dangerous  for  subsurface  use  due 
to  contamination  by  unexploded  ordnance 
are  properly  classified  as  unsuitable  for 
desert  land  entry. 

Georgia    R.     Williams    et    al,     A-28149 
(Jan.  15,  1960) 

Contingent  upon  the  showing  of  an  ade- 
quate water  supply,  land  may  be  classified 
as  suitable  for  desert  land  entry,  despite 
the  fact  that  it  contains  a  substantial  area 
of  rock  outcrops,  where  the  evidence  indi- 
cates that  there  is  sufficient  irrigable  land 
with  good  soil  to  meet  the  requirements  of 
the  Desert  Land  Act. 
Aldrich  E.  Bowler,  A-28155  (Feb.  18, 1960) 

An  application  for  desert  land  entry  in 
an  area  commonly  regarded  as  lacking  in 
sufficient  ground  water  for  irrigation 
should  not  be  rejected  before  the  applicant 
has  been  afforded  an  opportunity  to  obtain 


a  special  use  permit  to  drill  a  well  and 
submit  evidence  of  an  adequate  supply  of 
irrigation  water. 

George  E.  Mendenhall,  Jr.  et  al.,  A-28227 
(June  2,  1960) 

An  application  for  desert  land  entry  is 
properly  allowed  when  the  applicant  shows 
that  water  of  sufficient  quantity  to  meet 
irrigation  requirements  may  be  available 
and  that  the  terrain  and  soils  are  such 
as  to  permit  the  production  of  irrigated 
crops  generally  produced  in  the  area. 
William  R.  Balington,  A-28279  (June  13, 
1980) 

An  application  to  enter  desert  land  is 
properly  refused  consideration  as  a  petition 
to  classify  when  the  land  applied  for  is 
unsurveyed  since  no  useful  purpose  can 
be  served  by  the  classification  of  land  not 
available  for  disposal. 

Norman  K.  Baldwin  et  al.,  A-28441 
(Aug.  31,  1960) 

Won  Wing,  A-28420  (Oct.  10,  1960) 

A  proposed  desert  land  entry  which  con- 
tains sufficient  cultivable  acreage  to  meet 
the  requirements  of  the  Desert  Land  Act 
and  for  which  there  is  presumptive  evi- 
dence that  ground  water  of  sufficient  quan- 
tity to  meet  irrigation  requirements  may 
be  available  is  properly  classified  as  suit- 
able for  desert  land  entry  in  the  absence 
of  a  clear  showing  that  disposal  of  the 
land  will  materially  and  adversely  affect 
the  grazing  economy  of  the  area. 
Keith  J.  Davis,  Louise  Ellen  Davis, 
A-28314  (Sept.  13, 1960) 

In  the  absence  of  convincing  evidence 
that  land  of  very  high  salinity  and  very 
low  permeability  can  be  successfully  re- 
claimed by  leaching  through  successive 
applications  of  irrigation  water  and  ade- 
quate drainage,  applications  for  desert  land 
entry  are  properly  rejected. 
Leonard  E.  Noren,  Harry  C.  Perry, 
A-27583  (Sept.  13, 1960) 

An  application  for  desert  land  entry  is 
properly  rejected  in  the  absence  of  a  show- 
ing of  a  source  of  an  adequate  supply  of 
water  to  irrigate  all  the  irrigable  acreage 
of  the  proposed  entry. 

Helen  Douglas  Garner,  A-28302  (Jan.  18, 
1961) 
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Where  the  physical  location  and  soil 
characteristics  of  land  included  in  a  re- 
jected desert  land  application  are  uncer- 
tain, the  case  will  be  remanded  for  a  re- 
view of  the  classification  of  the  land. 
Raymond  B.  Ballard,  A-28332  (Jan.  19, 
1961) 

Where  the  record  before  the  Department 
in  connection  with  applications  to  make 
desert  land  entry  does  not  contain  suffi- 
cient information  upon  which  a  determina- 
tion can  be  made  as  to  the  suitability  of 
the  land  for  desert  land  entry,  the  case 
will  be  remanded  to  the  Bureau  of  Land 
Management  for  further  consideration. 
Harold  R.  Nelson  et  al.,  A-28486  (Feb.  9, 
1961) 

A  desert  land  application  will  be 
rejected  where  the  annual  recharge  of  the 
ground  water  in  the  area  of  the  proposed 
entry  is  less  than  that  required  to  irrigate 
patented  lands  and  agricultural  entries 
already  allowed  in  the  area. 
Frances  E.  Auen,  A-28440  (Apr.  7,  1961) 

A  classification  as  suitable  for  desert 
land  entry  is  properly  refused  for  land 
which  has  soils  and  topography  less 
favorable  for  the  production  of  agricul- 
tural crops  than  other  land  in  a  valley 
possessing  a  limited  underground  supply 
of  irrigation  water. 

Lonnie  D.  Clark,  Laura  M.  Clark,  A-28615 
(July  20,  1961) 

A  desert  land  classification  is  properly 
refused  for  land  dependent  for  irrigation 
water  upon  an  underground  basin  which, 
on  the  basis  of  current  information,  will 
be  taxed  to  the  limit  of  available  recharge 
for  land  already  so  classified  and  being 
placed  under  cultivation. 

Classification  of  land  covered  by  a 
desert  land  application  as  unsuitable  for 
agricultural  production  because  of  a 
limited  water  supply  that  is  already 
allotted  to  other  land  will  not  be  disturbed 
in  the  absence  of  substantial  positive 
evidence  that  the  adverse  classification  is 
erroneous. 

George  Thomas  Long,  A-28630   (Aug.  10, 
1961) 

An  application  for  desert  land  entry  is 
properly  rejected  upon  a  determination 
that  the  land  is  marginal  for  agricultural 


purposes  due  to  poor  soil  conditions,  and 
there  is  no  positive  and  substantial  evi- 
dence that  the  adverse  classification  is 
erroneous. 

Dorothy  Gussie  Meyers,  A-28559  (Sept.  13, 
1961) 

A  refusal  to  classify  land  covered  by  a 
desert  land  application  as  suitable  for 
agricultural  crop  production  because  there 
is  no  known  source  of  irrigation  water 
will  not  be  disturbed  in  the  absence  of 
positive  and  substantial  evidence  that  the 
classification  is  erroneous. 
Ramon  Q.  Ortega,  A-28661  (Feb.  8,  1962) 

A  desert  land  classification  is  properly 
refused  for  land  dependent  for  irrigation 
water  upon  an  underground  supply  which, 
on  the  basis  of  current  information,  will 
be  sufficient  only  for  a  limited  acreage 
from  which  pumping  may  be  done  more 
economically. 

Otis  0.  B  riant  et  al,  A-28757  (Mar.  15, 
1962) 

A  showing  that  a  desert  land  applicant 
has  drilled  for  underground  water  for  a 
period  of  5  years  to  a  depth  of  552  feet 
without  developing  a  water  supply  war- 
rants a  conclusion  that  there  is  an  insuffi- 
cient quantity  of  water  to  irrigate  his 
proposed  desert  land  entry,  and  his  appli- 
cation for  entry  is,  therefore,  properly 
rejected. 

James  Patrick  Quinn,  A-28634  (Apr.  11, 
1962) 

Desert  land  applications  are  properly 
rejected  where  all  of  the  estimated  irri- 
gation water  supply  will  be  needed  for 
other  land  of  better  soils  dependent  upon 
the  same  source  of  supply. 
Roger  D.  Johnson  et  al.,  A-28734  (May  17, 
1962) 

A  desert  land  application  is  properly 
rejected  when,  during  the  course  of 
processing  the  application,  the  Department 
classifies  a  large  area  of  land,  including 
the  tract  applied  for,  as  unsuitable  for 
agricultural  production. 
Floyd  W.  Thomas,  A-28773  (June  27, 1962) 

A  desert  land  classification  is  properly 
refused  for  land  dependent  for  irrigation 
water  upon  an  underground  basin  which, 
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)n  the  basis  of  current  information,  will 
3e  taxed  to  the  limit  of  available  recharge 
for  land  which  has  as  good  or  better  soil 
and  a  prior  claim  to  water  because  of  the 
earlier  filing  of  desert  land  applications 
for  that  land. 

Joseph  Ortiz  Fernandez,  A-28772  (July  12, 
1962) 

A  desert  land  classification  is  properly 
refused  for  land  that  has  no  known  source 
of  irrigation  water  and  which  would  con- 
stitute a  marginal  farm  venture  if  water 
could  be  found  in  sufficient  quantity  for 
irrigation. 
Max  R.  Walden,  A-28813  (July  12,  1962) 

A  desert  land  application  for  public  land 
on  which  previous  entries  were  allowed, 
relinquished  and  canceled  and  on  which 
special  use  permits  allowing  drilling  for 
the  development  of  irrigation  water  have 
been  granted  without  any  water  develop- 
ment as  a  result  is  properly  rejected 
because  the  land  is  classified  as  more 
suitable    for    the    production    of    native 

1  grasses  and  forage  plants  than  for  the  pro- 
duction of  cultivated  crops. 

:  Hilda  M.  Warrick  et  al,  A-29359  (Aug.  15, 

^ 1962) 

An  application  for  desert  land  entry  is 
properly  rejected  when  the  applicant  fur- 
nishes only  general  information  of  the 
character  of  the  land  and  fails  to  submit 
any  evidence  tending  to  show  that  there 
is  an  adequate  source  of  subterranean 
|  water  to  be  tapped  by  irrigation  wells. 
John  W.  Stephenson,  A-28986  (Aug.  30, 
1962) 

Applications  for  desert  land  entry  are 
properly  rejected  when  it  appears  that 
water  cannot  feasibly  be  made  available 
for  irrigation  of  the  land  applied  for  or 
that  the  source  of  water  upon  which  the 
applicants  rely  is  already  being  put  to 
beneficial  use  on  other  land  in  the  drain- 
age area. 

Virginia  M.  MacQuarrie  et  al,  A-28839 
(Sept.  7,  1962) 

A  classification  of  land  as  unsuitable  for 
desert  land  entry  is  proper  when  it  appears 
that  because  of  the  elevation  the  summer 
temperatures  are  cool  and  the  growing  sea- 


son very  short  and  that  because   of  the 

pumping  lift  costs  of  irrigation  will  be 

excessive. 

Mrs.  Jessie  L.  Greer,  A-28969   (Sept.  18, 

1962) 

Applications  for  desert  land  entry  are 
properly  rejected  where  the  land  applied 
for  is  in  an  area  which  is  under  study  to 
determine  the  extent  of  the  ground-water 
supply,  the  demands  upon  the  supply  by 
existing  water  users,  and  the  availability 
of  water  for  additional  agricultural 
development. 

Andrew  W.  Kern  et  al.,  A-28929  (Sept.  25, 
1962) 

Where  two  tracts  of  land  sought  for 
desert  land  entry  have  been  included  in  an 
extensive  area  classified  as  nonagricul- 
tural,  it  is  appropriate  to  remand  the  cases 
to  determine  whether  the  blanket  classifi- 
cation should  be  applied  to  the  two  tracts. 
Woodrow  C.  Stingley  et  al.,  A-28881 
(Sept.  25, 1962) 

Desert  land  applications  rejected  in  part 
because  the  land  is  unsuitable  for  cultiva- 
tion will  be  remanded  for  a  determination 
of  the  economic  feasibility  of  the  proposed 
entries  thus  reduced  in  size  and  for  deter- 
mination of  the  effect  of  irrigation  of  such 
reduced  entries  upon  the  ground-water 
supply  in  the  area. 

Harold  Danekas  et  al.,  A-28622   (Dec.  5, 
1962) 

The  rejection  of  desert  land  and  en- 
larged homestead  applications  will  not  be 
disturbed  where  the  appellants  have  not 
shown  with  positive  and  substantial  evi- 
dence error  in  the  classification  of  the  lands 
for  retention  in  a  public  land  management 
area  rather  than  for  agricultural  develop- 
ment. 

Annette    Murphy    et    al.,    A-29346    etc. 
(Dec.  10,  1962) 

When  desert  land  applications  have  been 
rejected  but  sufficient  data  is  submitted  by 
the  applicants  to  indicate  the  feasibility  of 
developing  the  lands  for  agricultural  pur- 
poses, the  lands  were  at  one  time  classified 
for  such  development,  and  there  is  an  ade- 
quate water  supply  to  irrigate  the  lands, 
the  applications  will  be  remanded  to  the 
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Bureau  of  Land  Management  for  further 
consideration  and  possible  allowance. 
Joseph  A.  Morrison  et  ah,  A-29397  (Aug.  6, 
1963) 

A  refusal  to  classify  land  covered  by  a 
desert  land  application  as  suitable  for 
agricultural  crop  production  because  there 
is  no  evidence  of  a  sufficient  supply  of  irri- 
gation water  will  not  be  disturbed  in  the 
absence  of  positive  and  substantial  evi- 
dence that  the  classification  is  erroneous. 
Raymond  Gee,  Jr.,  Ruby  Faye  Dunlap, 
Paul  O.  Dunlap,  A-29412   (Aug.  19,  1963) 

It  is  proper  to  reject  a  desert  land  appli- 
cation for  land  which  has  only  small  and 
isolated  areas  of  tillable  soils  separated 
by  rock  outcrops  and  underlain  by  rock  at 
such  shallow  depths  that  their  use  for  crop 
production  would  require  inordinate  ex- 
pense to  purchase  and  maintain  equipment 
and  to  distribute  water  and  would  create 
wind  and  water  erosion  hazards  that 
would  be  difficult  to  control. 
Keith  J.  Davis  et  ah,  A-29274  (Oct.  15, 
1963) 

An  application  for  desert  land  entry  is 
properly  rejected  when  it  appears  that  the 
underground  water  in  the  area  has  been 
over-appropriated  so  that  an  increase  in 
the  use  of  water  will  further  complicate 
the  administration  of  ground  water  and  be 
detrimental  to  presently  approved  water 
applications  and  the  land  entries  to  be 
benefited  thereby. 
Iona  C.  Sherwood,  A-29205  (Jan.  31, 1964) 

Even  though  on  appeal  an  applicant  sub- 
mits adequate  information  to  fulfill  the  re- 
quirements of  applicable  regulations  to 
support  his  desert  land  application,  the 
application  will  be  rejected  where  it  is 
determined  that  the  land  is  not  suitable 
for  agricultural  development  because  of 
poor  soils  and  lack  of  evidence  that  there 
is  available  an  adequate  supply  of  water  to 
irrigate  all  of  the  irrigable  portion  of  the 
land  sought. 

Henry    R.    Lichtwald,    A-29063     (Supp.) 
(Mar.  23,  1964) 

Desert  land  applications  are  properly 
rejected  where  it  is  determined  that  the 
public  interest  would  best  be  served  by 


disposing  of  the  applied  for  land  at  public 

auction. 

Beatrice  L.  Moore,  Emma  L.  Richardson, 

Idaho  013536,  013537  (Sept.  30,  1964) 

A  protest  by  a  grazing  permittee  against 
the  classification  of  lands  as  suitable  for 
desert  land  entry  is  properly  dismissed 
where  the  lands  are  found  to  be  more  suit- 
able for  agricultural  development  than  for 
grazing  and  there  appears  to  be  available 
water  for  irrigation. 
Francis  Taylor,  A-30282  (Oct.  1,  1964) 

A  desert  land  entry  application  is  prop- 
erly rejected  when  there  is  insufficient  un- 
derground water  available  for  irrigation 
and  the  State  of  Idaho  has  declared  the 
area  a  critical  water  area. 
Venice  Fairchild  et  ah,  A-29802  (Oct.  5, 
1964) 

A  protest  by  grazing  users  against  the 
allowance  of  a  desert  land  entry  will  be 
denied  where  it  appears  that  the  land  is 
suitable  for  desert  land  entry,  and  the  al- 
lowance of  the  entry  will  not  seriously  in- 
terfere with  the  livestock  operations  of 
the  protestants. 

John  H.  and  Kathryn  Hunter  et  ah,  Ne- 
vada 045409   (Oct.  7,  1964) 

Lands  withdrawn  by  Executive  Order 
No.  6910  may  be  classified  under  sec.  7  of 
the  Taylor  Grazing  Act  for  retention  in 
Federal  ownership  for  use  in  connection 
with  an  existing,  experimental  range  re- 
search program  rather  than  for  desert  land 
entry;  and  a  desert  land  application  for 
lands  so  classified  is  properly  rejected  with- 
out the  necessity  of  another  formal  with- 
drawal of  the  lands  for  that  specific  pur- 
pose. 
Calvin  B.  Neeley,  A-30235  (Oct.  12,  1964) 

A  desert  land  application  is  properly  re- 
jected when,  during  the  course  of  proc- 
essing the  application,  the  Department 
classifies  a  large  area  of  land,  including 
the  tract  applied  for,  as  unsuitable  for 
agricultural  development. 
Frances  Sarno,  Los  Angeles  0104862 
(Nov.  16, 1964) 

A  desert  land  application  is  properly  re- 
jected where  it  has  been  determined  that 
the  highest  use  of  the  land  sought  is  for 
future  home,  business,  or  industrial  sites. 
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A  desert  land  application  for  land  con- 
taining poor  or  marginal  soil  is  properly 
rejected. 

Opal    Olodcan    Johnson    et    al.,    Nevada 
05S721  etc.  (Dec.  2, 1964) 

VII.  CULTIVATION  AND  RECLAMATION 

The  desert  land  law  requires  that  in 
order  to  make  satisfactory  final  proof  of 
entry,  an  entryman  must,  in  addition  to 
the  reclamation  of  the  irrigable  land  in 
his  entry,  actually  irrigate  and  cultivate 
one-eighth  of  this  land. 
Claude  E.  Crumb,  A-26930  (Mar.  21,  1955) 

62  I.  D.  99 

Suspension  of  cultivation  and  improve- 
ments until  Mar.  1,  1959,  on  a  desert  land 
entry  subsisting  on  Mar.  1,  1956,  may  be 
granted  to  a  qualified  entryman  under  the 
act  of  July  30, 1956. 

Marian   Ruth   Smith,   A-27537    (Jan.   24, 
|    1958) 

Where  no  proof  of  the  reclamation  of 
land  embraced  in  a  desert  land  entry  has 
been  submitted,  the  entryman  is  not 
entitled  to  a  patent. 

Howard  C.  Eells  and  Edith  Frances  Eells, 
A-28455  (Sept.  11, 1961) 

A  desert  land  entry  is  properly  canceled 

<    as  to  that  portion  of  the  entry  for  which 

the  final  proof  shows  only  a  plan  to  utilize 

1    a  portable  sprinkler  system,  and  for  which 

there  is  no  showing  that  the  entryman  has 

a  portable  system  which  can  actually  apply 

water  to  the  240  acres  as  soon  as  the  land 

I     is  ready  for  cultivation. 

Clinton  C.  Douglass,  Jr.,  A-28961  ( Sept.  20, 
1962) 

When  a  desert  land  entryman  alleges 
that  reclamation  of  the  entry  was  timely 
and  that  his  final  proof  indicating  the  con- 
trary was  in  error,  he  may  be  afforded  an 
opportunity  to  file  a  new  final  proof. 
Nadine  K.  Jones,  Roy  L.  Jones,  A-29762, 
A-29764  (Jan.  2,  1964) 

A  desert  land  entryman  will  not  be  al- 
lowed an  amendment  to  enlarge  the  area  of 
his  patented  entry  under  regulation  43 
CFR  104.10  when  the  new  area  is  desired 
for  purposes  of  construction  of  a  dwelling 
and  other  buildings  and  not  that  of  recla- 
mation. 
Leonard  C.  Olson,  A-29962  (Mar.  3,  1964) 


It  is  proper  to  reject  desert  land  entry 
final  proof  which  shows  on  its  face  that 
compliance  with  the  requirements  of  the 
desert  land  law  for  reclamation  of  the  en- 
try has  not  been  effected  during  the 
statutory  life  of  the  entry. 
Maurice  J.  Matthews  and  Jean  J.  Mat- 
thews, A-30152    (May  8,  1964) 

Where  final  proof  shows  on  its  face  that 
the  requirements  of  the  law  as  to  cultiva- 
tion and  reclamation  have  not  been  met 
within  the  statutory  life  of  the  entry,  the 
final  proof  must  be  rejected  and  the  entry 
canceled. 

Joe  Ann  Chatham,  Arizona  03514  (Oct.  20, 
1964) 

A  desert  land  entryman  on  lands  which 
are  within  and  which  benefit  from  a  recla- 
mation project  must  comply  with  the  reg- 
ular requirements  of  the  desert  land  law  as 
to  cultivation  and  reclamation  within  the 
time  fixed  by  that  law  and  in  addition  must 
satisfy  the  requirements  of  the  reclama- 
tion law. 

Equitable  Adjudication  is  properly  de- 
nied to  a  desert  land  entryman  who  has 
neither  cultivated  nor  reclaimed  his  entry 
within  the  time  allowed  by  law. 
Clifton  O.  Myll,  A-29920   (Nov.  25,  1964) 

71  I.D.  458 

VIII.  EXTENSION  OF  TIME 

Extensions  of  time  to  submit  final  proof 
are  properly  refused  to  a  desert  land  entry- 
man  where  the  land  in  his  entry  is  situated 
within  a  critical  water  area  in  which  the 
drilling  of  new  irrigation  wells  is  pro- 
hibited under  State  law  and  there  is  no 
indication  that  the  restriction  may  be  lifted 
in  sufficient  time  to  enable  the  entryman 
to  comply  with  the  desert  land  law  within 
the  period  of  the  extensions  requested. 
Chester  L.  Clymer,  A-26992  (Sept.  29, 
1955) 

An  application  for  an  extension  of  time 
within  which  to  make  final  proof  on  a 
desert  land  entry  is  properly  denied  where 
extensions  have  previously  been  allowed  on 
the  entry  under  every  statutory  provision 
authorizing  such  extensions. 
Marian  Ruth  Smith,  A-27537  (Jan.  24, 
1958) 

A  second  extension  of  time  to  file  final 
proof  on  a  desert  land  entry  is  properly 
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denied  to  an  entryman  who  did  not  utilize 
the  first  extension  in  an  effort  to  obtain  an 
irrigation  well  except  to  commence  the 
drilling  of  a  well  shortly  before  the  expira- 
tion of  the  first  extension. 
Marian  M.  Nicoll,  John  W.  Nicoll,  A-28243 
(Sept  13, 1960) 

An  extension  of  time  for  the  submission 
of  final  proof  of  the  reclamation  and  culti- 
vation of  a  desert  land  entry  is  properly 
rejected  where  the  only  reason  given  by  the 
entryman  for  not  drilling  a  well  on  his 
entry  is  that  the  person  upon  whom  he 
relied  to  drill  the  well  suffered  the  loss 
of  a  hand  in  an  accident  occurring  after 
more  than  three  years  of  the  life  of  the 
entry  had  elapsed. 

Joseph   S.   Holt,   Rose  J.   Holt,   A-28468 
(Nov.  22,  1960) 

An  extension  of  time  to  file  final  proof 
on  a  desert  land  entry  is  properly  denied 
to  an  entryman  who  did  not  utilize  the 
statutory  life  of  the  entry  and  the  suspen- 
sion allowed  under  the  act  of  July  30, 
1956,  in  serious  efforts  to  obtain  the  neces- 
sary financing  to  drill  a  well  and  reclaim 
the  entry. 
Ethel  R.  Henry,  A-28466  (Nov.  25,  1960) 

The  personal  inability  of  a  desert  land 
entryman  to  perform  the  work  of  reclaim- 
ing and  cultivating  the  land  within  the 
entry  because  of  lack  of  farming  ability  or 
because  of  absence  on  regular  naval  duties 
and  the  illness  of  the  person  selected  to  do 
such  work  for  the  entryman  are  not  rea- 
sons which  permit  the  Secretary  of  the 
Interior  to  allow  an  extension  of  time  for 
submission  of  final  proof  of  compliance 
with  the  requirements  of  the  desert  land 
law. 

The  Departmental  regulation  allowing 
90  days  for  submission  of  final  proof  on  a 
desert  land  entry  after  the  end  of  the  stat- 
utory life  of  the  entry  does  not  permit  the 
performing  of  necessary  reclamation  and 
other  work  after  the  life  of  the  entry. 
James  T.  Fulton  et  al.,  A-28475  (Dec.  5, 
1960) 

The  authority  of  the  Secretary  of  the  In- 
terior to  grant  an  extension  of  a  desert 
land  entry  is  conditioned  upon  a  showing 
by  the  entryman  that  there  has  been  an 
unavoidable  delay  in  the  construction  of 


irrigation  works  without  fault  on  his  part ; 
and  unexplained  delay  in  the  drilling  of  a 
well  to  reclaim  the  entry,  which  is  not 
shown  to  be  without  the  fault  of  the  entry- 
man  or  unavoidable  by  him,  does  not  war- 
rant the  granting  of  an  extension. 
Carl  W.  Howell,  A-28507  (Dec.  28,  1960) 

The  authority  of  the  Secretary  of  the 
Interior  to  grant  an  extension  of  a  desert 
land  entry  is  conditioned  upon  a  showing 
of  an  unavoidable  delay  in  the  construc- 
tion of  irrigation  works  without  fault  on 
the  part  of  the  entryman ;  the  personal  in- 
ability of  the  entryman  to  perform  the 
work  of  reclaiming  and  cultivating  the 
entry  because  of  illness  or  a  well  driller's 
failure  to  perform  his  contract  to  drill  a 
well  at  a  time  too  late  to  permit  reclama- 
tion of  the  entry  is  not  a  reason  which 
warrants  the  granting  of  an  extension. 
John  F.  Hawkins,  A-28664  (Aug.  1,  1961) 

Because  the  language  of  the  Desert  Land 
Act,  as  amended,  is  mandatory,  the  Secre- 
tary of  the  Interior  has  no  discretionary 
authority  to  extend  the  time  within  which 
a  desert  land  entryman  must  make  his 
annual  expenditures  and  file  his  annual 
proof  of  them. 

Maynard   W.   Wilson,  A-28680    (Sept.  11, 
1961) 

It  is  proper  to  reject  applications  for 
extensions  of  desert  land  entries  where  the 
entry  women  do  not  show  that  their  failure 
to  reclaim  the  land  within  the  prescribed 
four-year  period  is  due,  without  fault  on 
their  part,  to  unavoidable  delay  in  the  con- 
struction of  irrigating  works  intended  to 
convey  water  to  the  entered  lands,  the 
record  showing  that  they  relied  entirely 
upon  others  to  do  the  necessary  work. 
LaDean  Butler  and  Ellen  R.  Butler, 
A-28673  (Feb.  7,  1962) 

An  extension  of  time  for  the  submission 
of  final  proof  of  the  reclamation  and  cul- 
tivation of  a  desert  land  entry  is  properly 
rejected  under  a  statute  requiring  a  show- 
ing of  an  unavoidable  delay  in  the  con- 
struction of  irrigation  works  without  fault 
of  the  entryman  when  the  only  reason 
shown  is  that  the  well  driller  selected  by 
the  entryman  became  ill  and  did  not  com- 
plete his  contract  to  drill  a  well  in  the 
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first   year    of   the   four-year   life   of    the 
entry. 
,Cruz  R.  Alvarez,  A-28947  (Aug.  6,  1962) 

An  application  for  extension  of  time  for 
submission  of  final  proof  of  the  reclama- 
tion and  cultivation  of  a  desert  land  entry 
is  properly  denied  when  the  applicant 
fails  to  show  that  until  shortly  before  the 
expiration  of  the  statutory  life  of  the 
entry  he  made  any  effort  to  have  a  well 
drilled  on  his  entry  and  that  completion 

f  of  the  well  within  the  life  of  the  entry 
was  unavoidably  delayed  through  no  fault 

i  on  his  part. 
Trinidad  Alia,  A-29061  (Oct.  30,  1962) 

An  extension  of  time  for  the  submission 
of  final  proof  of  the  reclamation  and  culti- 
vation of  a  desert  land  entry  is  properly 
rejected  when  the  only  reason  given  by 
the  entryman  for  failure  to  complete  rec- 
lamation of  the  entry  during  the  life  of 
the  entry  and  two  previous  extensions  is 
that  he  had  encountered  a  difficult  rock 
formation  which  had  delayed  him  in  com- 
pleting a  well  and  it  appears  that  he  had 
commenced  drilling  through  the  formation 
during  the  third  year  of  the  entry  and  had 
been  engaged  in  drilling  through  it  ever 
since. 
James  M.  Broska,  A-29058  (Oct.  30,  1962) 

To  be  entitled  to  an  initial  extension 
of  a  desert  land  entry  the  entryman  must 
show  that  there  was  an  unavoidable  delay 
in  the  construction  of  the  irrigating  works 
to  convey  water  to  the  land  which  was 
,  not  due  to  his  fault  and  could  not  have 
I  been  readily  foreseeable ;  a  mere  showing 
of  reliance  on  relatives  who  were  not  able 
to  do  the  work  timely  and  of  financial 
difficulties  is  not  adequate  to  warrant  an 
extension. 
Mamie  C.  Tripp,  A-29070   (Nov.  6,  1962) 

The  Departmental  regulation  allowing 
90  days  after  the  end  of  the  statutory  life 
of  a  desert  land  entry  for  submission  of 
final  proof  on  the  entry  does  not  permit  the 
performance  of  the  necessary  reclamation 
and  cultivation  after  the  life  of  the  entry 
so  that,  when  it  is  apparent  at  the  end  of 
the  life  of  an  entry  that  the  necessary  com- 
pliance with  the  law  which  will  enable  an 
entryman  to  submit  acceptable  final  proof 
has  not  been  accomplished,  it  is  not  neces- 


sary  to   allow   the  entryman  90  days  to 

attempt  the  impossible. 

Bessie  Brown   et   al.,  A-29100    (Dec.   10, 

1962) 

The  authority  of  the  Secretary  of  the 
Interior  to  grant  an  extension  of  time  to 
file  final  proof  on  a  desert  land  entry  is 
conditioned  upon  a  showing  of  an  unavoid- 
able delay  in  the  construction  of  irrigation 
works  without  fault  on  the  part  of  the 
entryman ;  the  failure  to  produce  a  crop 
because  of  an  unseasonable  freeze  is  not  a 
reason  which  warrants  the  granting  of  an 
extension. 

Beryl  Kleitz,  Philip  Rex  Eleitz,  A-29311 
(Apr.  22,  1963) 

Where  a  request  for  an  extension  of  a 
desert  land  entry  is  denied  because  of  the 
entryman's  failure  to  show  an  unavoidable 
delay  in  the  drilling  of  a  well  on  his  entry 
without  fault  on  his  part,  and  it  appears 
that  he  has  acted  diligently  and  in  good 
faith  in  otherwise  developing  the  entry 
and  may  be  able  to  show  that  he  acted 
diligently  and  without  fault  in  attempting 
to  have  the  well  drilled,  he  will  be  allowed 
an  opportunity  to  make  such  a  showing. 
Angel  F.  Esparza,  A-29428  (July  26,  1963) 

The  Secretary  of  the  Interior  has  no  dis- 
cretionary authority  to  extend  the  time 
within  which  a  desert  land  entryman  must 
make  his  annual  expenditures  and  file  his 
annual  proof  of  them  and  failure  to  timely 
comply  will  result  in  cancellation  of  the 
entry. 
Ira  Jack  Tharp,  A-29630  (Oct.  3,  1963) 

"When  a  desert  land  entryman  fails  to 
show  that  his  failure  to  reclaim  the  land 
within  the  life  of  his  entry  because  of  an 
inadequate  well  was  due  to  no  fault  of 
his  own  and  that  he  could  not  readily  have 
foreseen  such  failure,  an  extension  of  time 
to  submit  final  proof  is  properly  denied. 
Eldon  D.  Childress,  A-29763  (Dec.  24, 
1963) 

After  the  termination  on  Mar.  1,  1959, 
of  the  suspension  of  a  desert  land  entry 
granted  under  the  act  of  July  30,  1956,  the 
entry  is  extended  only  for  the  remainder 
of  the  statutory  life  of  the  entry  existing 
at  the  time  the  suspension  became  effective 
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and  not  for  an  additional  period  equal  to 

the  period  of  the  suspension. 

Virginia  Letitia  Ferrin,  A-29809   (Feb.  3, 

1964) 

An  extension  of  time  for  the  submission 
of  final  proof  of  the  reclamation  and  culti- 
vation of  a  desert  land  entry  is  properly 
rejected  under  a  statute  which  requires  a 
showing  of  an  unavoidable  delay  in  the 
construction  of  irrigation  works  without 
fault  of  the  entryman  when  the  reason 
given  by  the  entryman  is  that  because  of 
illness  in  his  family  he  was  financially 
unable  to  obtain  a  well  driller  to  complete 
a  well  which  another  driller  had  abandoned 
because  of  other  commitments  and  diffi- 
culty in  obtaining  well  casing. 
Virgil  H.  Belisle,  A-29954  (Mar.  24,  1964) 

It  is  proper  to  reject  applications  for 
extensions  of  desert  land  entries  where 
the  entrymen  do  not  show  that  their 
failure  to  reclaim  the  land  within  the  pre- 
scribed 4-year  period  is  due,  without  fault 
on  their  part,  to  unavoidable  delay  in  the 
construction  of  irrigating  works  intended 
to  convey  water  to  the  entered  lands,  the 
record  showing  that  the  primary  cause  of 
the  delay  was  their  reliance  on  others  to 
do  the  necessary  work. 
John  P.  Overholser,  Patty  L.  Overholser, 
A-29992  (June  3,  1964) 

The  rule  announced  in  John  H.  Haynes, 
40  L.D.  291  (1911),  that  a  homestead  entry 
of  lands  later  proposed  to  be  irrigated 
under  the  reclamation  law  is  not  bound 
by  the  time  limitation  of  the  original  home- 
stead law  does  not  apply  to  entries  made 
after  June  25, 1910. 

The  extension  granted  a  desert  land 
entry  by  section  5  of  the  act  of  June  27, 
1906,  as  amended,  applies  only  where  the 
entryman  has  been  hindered,  delayed,  or 
prevented  from  complying  with  the  desert 
land  law  by  reason  of  a  reclamation  with- 
drawal or  irrigation  project  and  the  mere 
fact  that  an  entry  is  within  the  exterior 
limits  of  such  a  withdrawal  or  project  does 
not  entitle  an  entry  to  the  benefits  of  the 
statute  where  no  hindrance  is  shown. 
Clifton  O.  Myll,  A-29920   (Nov.  25,  1964) 

71  I.D.  458 


IX.  LANDS  SUBJECT  TO 

Land  which  is  within  a  stock-driveway 
withdrawal  is  not  subject  to  desert  land 
entry. 

Land  which  has  been  reclaimed  is  not 
subject  to  desert  land  entry. 
hen  Everett,  A-27050  (Mar.  23,  1955) 

Lands    withdrawn    from    all    forms    of 
appropriation  under  the  public  land  laws 
and  reserved  for  the  use  of  the  Depart-      > 
ment  of  the  Air  Force  and  not  subject  to  i  ^ 
desert  land  entry. 

John  C.  Sanborn  et  al,  A-27218  (Dec.  12, 
1955) 

Public  lands  which  are  included  in  a 
reclamation  withdrawal  and  power  site 
classification  are  not  subject  to  entry 
under  the  Desert  Land  Act,  and  an  appli- 
cation to  enter  such  lands  must  be 
rejected. 
Dores  D.  McGhee,  A-27590  (May  22,  1958) 

Lands  included  within  a  stock-driveway 
withdrawal  are  not  available  for  desert 
land  entry. 
Fern  Hill  Hunter,  A-27756  (Jan.  13,  1959) 

An  application  for  desert  land  entry  is 
properly  rejected  where  the  land  applied 
for  is  withdrawn  from  entry  as  a  part  of 
a  stock  driveway. 

Leonard    R.   Pollard,    A-27982    (July   31, 
1959) 

The  filing  of  an  application  for  desert 
land  entry  gives  the  applicant  no  rights  or 
interest  in  the  land,  and  a  desert  land  ap- 
plication was  properly  rejected  where, 
after  the  application  was  filed,  the  land 
was  withdrawn  from  appropriation  under 
the  public  land  laws  and  reserved  for  use 
by  the  Atomic  Energy  Commission. 
Frances  M.  Williams,  A-28034  (Aug.  20, 
1959) 

A  desert  land  application  is  properly  re- 
jected when  the  land  applied  for  is  with- 
drawn from  entry  under  the  Reclamation 
Act. 

Ernest     R.     Brassell     et     al.,     A-28096 
(Oct.  29, 1959) 

Public  lands  which  are  unsurveyed  are 
not  available  for  desert  land  entry  and  ap- 
plications for  such  lands  are  properly  re- 
jected. 

Wilson  Thomas  Corwin,   Thomas  Walter 
McBeath,  A-28088  (Nov.  17,  1959) 
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Lands  withdrawn  under  the  Bankhead- 
Jones  Farm  Tenant  Act  from  all  forms  of 
appropriation  under  the  public  land  laws 
except  the  mining  and  mineral  leasing  laws 
are  unavailable  for  desert  land  entry  and 
an  application  for  such  entry  is  properly 
rejected. 

Thomas  Leroy  Stokes,  A-28109  (Nov.  27, 
1959) 

An  application  for  desert  land  entry 
covering  land  which  is  classified  as  mineral 
because  of  large  deposits  of  gravel  of  good 
quality  for  which  there  is  a  present  de- 
mand is  properly  rejected  since  the  Desert 
Land  Act  excludes  mineral  land  from  the 
desert  lands  which  are  subject  to  the  act. 
Guy  Curtis,  A-28140  (Jan.  26,  1960) 

An  application  to  enter  desert  land  is 
properly  refused  consideration  as  a  peti- 
tion to  classify  when  the  land  applied  for 
is  unsurveyed  since  no  useful  purpose  can 
be  served  by  the  classification  of  land  not 
available  for  disposal. 

Norman     K.     Baldwin     et     al,     A-28411 
(Aug.  31, 1960) 

Won  Wing,  A-28420  (Oct.  10,  1960) 

Applications  for  desert  land  entry  are 
properly  rejected  where  the  lands  applied 
for  are  not  surveyed. 

Clarence     H.     Coonce     et     al,     A-28605 
(Apr.  3, 1961) 

An  application  for  desert  land  entry  is 
properly  rejected  when  the  land  applied 
for  is  withdrawn  from  appropriation  un- 
der the  public  land  laws. 
Leland  Odell  Whitmore,  Sr.  et  al.,  A-28719 
(Aug.  30, 1961) 

Public  land  appropriated  as  a  materials 
site  to  be  used  in  federally  aided  state 
highway  construction  is  not  subject  to  en- 
try under  the  desert  land  law  and  an  appli- 
cation for  desert  land  entry  on  such  land 
is  properly  rejected. 

Lorene    May    Johnson    et    al.,    A-28714 
(July  27, 1962) 

Vacant  unentered  public  land  within  an 
irrigation  district  which  has  been  desig- 
nated under  the  Smith  Act  (act  of  Aug.  11, 
1916)  may  thereafter  be  included  in  a  recla- 
mation  withdrawal,   and   when   so   with- 


drawn the  land  is  not  subject  to  entry  un- 
der the  Desert  Land  Act. 
Elizaoeth  Holmes  MacDonald,  Hugh  John 
MacDonald,  A-27711  (Oct.  30,  1962) 

69  I.  D.  181 

Land  within  a  reclamation  withdrawal, 
even  though  within  an  irrigation  district 
and  designated  under  the  Smith  Act  (act 
of  Aug.  11,  1916),  is  not  subject  to  entry 
under  the  Desert  Land  Act. 
Vera  Belle  Grover  Holmes,  A-29218 
(Mar.  1,1963)' 

Land  which  has  been  reclaimed  is  not 
subject  to  desert  land  entry  whether  re- 
claimed by  the  applicant  or  by  another. 
George  W.  Wilkinson,  A-29315  (May  2, 
1963) 

Land  which  has  been  reclaimed  is  not 
subject  to  desert  land  entry;  reclamation 
will  be  found  to  have  taken  place  when 
water  has  been  conducted  upon  a  tract  of 
land  in  sufficient  quantity  and  in  such  a 
manner  that  irrigation  of  the  land  could 
have  been  accomplished  or  when  actual 
irrigation  and  cultivation  of  the  land  have 
been  performed  to  the  degree  required  for 
final  proof  of  a  desert  land  entry. 
Mary  Helen  Conlan,  A-29398  (July  23, 
1963) 

The  Desert  Land  Act,  as  amended,  does 
not  provide  for  entry  on  unsurveyed  lands 
or  on  lands  which  have  been  reclaimed, 
but  it  does  provide  for  a  preference  right 
to  make  entry  after  survey  to  one  who 
has  taken  possession  of  a  tract  and  has 
reclaimed  or  in  good  faith  commenced  the 
reclamation  of  the  tract ;  however,  in  order 
for  a  person  to  be  entitled  to  the  prefer- 
ence right  upon  survey  it  must  be  shown 
that  the  acts  of  possession  and  reclama- 
tion were  initiated  before  the  land  was 
withdrawn  from  entry  by  Executive  Order 
No.  6910. 
Vivian  A.  Kelsey,  A-29492  (July  26,  1963) 

A  desert  land  application  for  land  in 
the  Imperial  Irrigation  District  must  be 
rejected  when  the  land  applied  for  is  with- 
drawn from  entry  under  the  Reclamation 
Act. 

Julia  Helena  Johnson,  A-29825  (Sept.  24, 
1963) 
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An  application  for  desert  land  entry 
which  describes  land  included  in  an  exist- 
ing desert  land  entry  is  properly  rejected. 
Eurlie  E.  Maddox,  A-29917  (Nov.  26, 1963) 

A  desert  land  application  for  land  with- 
drawn from  entry  under  the  act  of  June 
17,  1902,  is  properly  rejected;  this  would 
be  so  even  if  the  land  were  within  the 
boundaries  of  an  irrigation  district  and 
subject  to  the  act  of  Aug.  11,  1916. 
Robert  S.  Reese,  John  W.  Fleming, 
A-29876  (Feb.  20,  1964) 

Public  land  included  in  an  existing  des- 
ert land  entry  is  not  available  for  entry  in 
response  to  another  application  and  will 
not  be  available  unless  the  existing  entry 
is  canceled  and  the  cancellation  noted  on 
the  records  of  the  land  office. 

Land  within  a  reclamation  withdrawal, 
even  though  within  an  irrigation  district, 
and  designated  under  the  Smith  Act  of 
Aug.  11,  1916,  is  not  subject  to  desert  land 
entry. 
Ina  Jean  Lang,  A-29926  (Feb.  25, 1964) 

Lands  may  not  be  disposed  of  under  the 
Desert  Land  Act  if  they  have  already  been 
reclaimed,  even  though  the  reclamation 
was  done  by  the  desert  land  applicant  in 
trespass  before  filing  his  application. 
David  E.  Iveson,  A-30058  (Mar.  12,  1964) 

A  desert  land  entry  application  is  prop- 
erly rejected  when  the  land  applied  for  is 
on  the  date  of  application  included  in  an 
outstanding  homestead  entry. 
Robert  L.  Douglass,  A-30204  (Nov.  25, 
1964) 

X.  PROOF 

The  desert  land  law  requires  that  in 
order  to  make  satisfactory  final  proof  of 
entry,  an  entryman  must,  in  addition  to 
the  reclamation  of  the  irrigable  land  in 
his  entry,  actually  irrigate  and  cultivate 
one-eighth  of  this  land. 

The  actual  production  of  an  agricultural 
crop  is  not  required  in  order  to  make  satis- 
factory final  proof  of  the  reclamation,  ir- 
rigation, and  cultivation  of  the  one-eighth 
portion  of  the  land  in  a  desert  land  entry, 
but,  except  where  grass  crops  only  can  be 
grown  or  where  tillage  would  be  detri- 
mental to  the  soil,  the  cultivation  of  a  des- 
ert land  entry  must  at  least  include  tillage. 


Satisfactory  final  proof  of  the  reclama- 
tion, irrigation,  and  cultivation  of  land  in 
a  desert  land  entry  must  show  that  the 
entryman  has  made  a  bona  fide  effort  to 
produce  an  agricultural  crop.  The  ade- 
quacy of  such  good  faith  is  to  be  measured 
by  the  extent  of  the  entryman's  efforts  to 
produce  a  productive  and  profitable  crop, 
provided  always  that  such  efforts  include 
performance  of  the  acts  of  reclamation, 
irrigation,  and  cultivation  within  the  de- 
fined scope  of  those  terms. 
Claude  E.  Crumb,  A-26930  (Mar.  21,  1955) 

62  I.D.  99 

The  rejection  of  final  proof  submitted 
on  a  desert  land  entry  is  proper  where  it 
appears  that  the  entryman  has  not  com- 
plied with  the  requirements  of  the  Desert 
Land  Act  as  to  reclamation  and  cultivation 
of  the  entry. 

United    States    v.    Cale    Clinton    Smith, 
A-28408  (Nov.  30,  1960) 

Because  the  language  of  the  Desert  Land 
Act,  as  amended,  is  mandatory,  the  Secre- 
tary of  the  Interior  has  no  discretionary 
authority  to  extend  the  time  within  which 
a  desert  land  entryman  must  make  his 
annual  expenditures  and  file  his  annual 
proof  of  them. 

Maynard  W.  Wilson,  A-28680   (Sept.  11, 
1961) 

Where  a  desert  land  entryman  completes 
a  well  on  the  last  day  of  an  extension  of 
time  allowed  for  that  purpose  and  files 
final  proof  sufficient  on  its  face  within  90 
days  thereafter,  it  is  erroneous  to  cancel 
the  entry  on  the  ground  that  the  final  proof 
was  filed  too  late. 
Lois  L.  Pollard,  A-29007  (Aug.  10,  1962) 

A  desert  land  entry  is  properly  canceled 
as  to  that  portion  of  the  entry  for  which 
the  final  proof  shows  only  a  plan  to  utilize 
a  portable  sprinkler  system,  and  for  which 
there  is  no  showing  that  the  entryman  has 
a  portable  system  which  can  actually 
apply  water  to  the  240  acres  as  soon  as 
the  land  is  ready  for  cultivation. 
Clinton  C.  Douglass,  Jr.,  A-28961 
(Sept.  20, 1962) 

When  final  proof  was  submitted  more 
than  90  days  after  the  termination  of  the 
extended  life  of  a  desert  land  entry  and 
it  is   indicated  that  the   cultivation  and 
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reclamation  requirements  of  the  desert 
land  act  may  not  have  been  met  during 
the  statutory  life  of  the  entry,  the  case 
will  nonetheless  be  remanded  to  the  land 
office  for  a  determination  of  the  adequacy 
of  the  proof  and  the  justification  for 
acceptance  of  the  proof  pursuant  to  the 
act  of  Sept.  20,  1922,  where  it  appears  that 
similar  proof  was  accepted  and  patent  is- 
sued to  an  adjoining  desert  land  entry 
where  all  the  facts  appear  to  be  substan- 
tially identical. 
Joe  Ann  Chatham,  A-29024  (Oct.  22,  1962) 

A  desert  land  entry  is  properly  canceled 
because  of  the  entryman's  failure  to  sub- 
mit annual  proofs  showing  the  requisite 
improvement  of  the  entry  in  the  first  three 
years  of  the  life  of  the  entry. 
TJmoerto  Sarno,  Phyllis  Ruggio,  A-29220 
(Mar.  11,  1963) 

It  is  proper  to  cancel  a  desert  land  entry 
when  the  final  proof  shows  on  its  face 
that  cultivation  has  not  been  accomplished 
on  the  entry  within  the  time  allowed 
by  law. 
Ted  Orlan  Hicks,  A-29350  (July  2,  1963) 

The  Secretary  of  the  Interior  has  no 
discretionary  authority  to  extend  the  time 
within  which  a  desert  land  entryman  must 
make  his  annual  expenditures  and  file  his 
annual  proof  of  them  and  failure  to  timely 
comply  will  result  in  cancellation  of  the 
entry. 
Ira  Jack  Tharp,  A-29630  (Oct.  3,  1963) 

When  a  desert  land  entryman  fails  to 
show  that  his  failure  to  reclaim  the  land 
within  the  life  of  his  entry  because  of  an 
inadequate  well  was  due  to  no  fault  of 
his  own  and  that  he  could  not  readily  have 
foreseen  such  failure,  an  extension  of  time 
to  submit  final  proof  is  properly  denied. 
Eldon  D.  Childress,  A-29763  (Dec.  24, 
1963) 

When  a  desert  land  entryman  alleges 
that  reclamation  of  the  entry  was  timely 
and  that  his  final  proof  indicating  the 
contrary  was  in  error,  he  may  be  afforded 
an  opportunity  to  file  a  new  final  proof. 
Nadine  K.  Jones,  Roy  L.  Jones,  A-29762, 
A-29764  (Jan.  2,  1964) 

It  is  proper  to  reject  desert  land  entry 
final  nroof  which  shows  on  its  face  that 


compliance  with  the  requirements  of  the 
desert  land  law  for  reclamation  of  the 
entry  has  not  been  effected  during  the 
statutory  life  of  the  entry. 
Maurice  J.  Matthews  and  Jean  J.  Mat- 
thews, A-30152  (May  8,  1964) 

Where  a  desert  land  entryman  makes 
application  to  purchase  the  land  in  his 
entry  pursuant  to  the  last  paragraph  of 
sec.  5  of  the  act  of  Mar.  4,  1915  (43  U.S.C. 
sec.  338),  which  application  previously  has 
been  approved,  it  is  improper  to  suspend 
the  entry  under  the  ruling  made  in  the 
Maggie  L.  Havens  decision  of  Oct.  11,  1923, 
and  the  entryman  or  his  heirs  will  be 
allowed  to  perfect  his  entry  under  the  1915 
act  by  submitting  final  proof  in  accordance 
therewith. 

Heirs    of    Frank   Hoogner,    Los    Angeles 
038258  (Oct.  16,  1964) 

Since  there  has  been  no  prior  determin- 
ation of  how  long  after  water  becomes 
available  a  desert  land  entryman  has  to 
comply  with  the  requirements  of  the  law 
for  an  entry  suspended  under  the  Maggie 
L.  Havens  case,  a  determination  of  the 
time  limit  in  the  first  case  considering  the 
problem  cannot  be  considered  as  a  retro- 
active application  of  the  time  limit  to  him. 

The  period  available  to  a  desert  land 
entryman  of  an  entry  suspended  under  the 
Maggie  L.  Havens  decision  to  comply  with 
the  requirements  of  the  desert  land  law 
after  notice  of  the  availability  of  water  is 
given  him  is  two  years  or  the  time  left  in 
the  entry  at  the  time  of  suspension  of  the 
entry,  whichever  is  longer. 
Clifton  0.  My  11,  A-29920   (Nov.  25,  1964) 

71  I.D.  458 

The  dictum  in  the  Department's  decision 
of  Nov.  25,  1964,  in  the  case  of  Clifton 
O.  Myll,  71  I.D.  458  (A-29920),  that,  where 
the  suspension  of  a  desert  land  entry  under 
the  Maggie  L.  Havens  decision  terminates 
because  water  becomes  available,  the 
entryman  is  entitled  to  a  period  of  two 
years  in  which  to  fulfill  the  requirements 
of  the  desert  land  law,  if  less  than  two 
years  remained  in  the  life  of  his  entry  at 
the  time  of  the  suspension,  is  withdrawn. 
Clifton  O.  Myll,  A-29920  (Supp.)  (Dec.  11, 
1964)  71  I.D.  486 
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XI.  WATER  RIGHT 

When  Congress  provided  in  the  Desert 
Land  Act  that  the  right  to  use  of  water 
by  the  entrynian  "shall  depend  upon  bona 
fide  prior  appropriation,"  Congress  used 
the  words  "prior  appropriation"  as  words 
of  art  having  reference  to  the  well-estab- 
lished doctrine  of  prior  appropriation  then 
obtaining  in  the  Western  States  and 
Territories. 

Whether  water  is  subject  to  prior  appro- 
priation as  required  in  the  Desert  Land 
Act  is  a  matter  governed  by  State  law. 

Applications  for  desert  land  entries  in 
Arizona  cannot  be  allowed,  and  allowed 
desert  land  entries  in  that  State  cannot  be 
patented,  where  the  entries  are  dependent 
upon  percolating  waters  for  reclamation. 
Validity  of  Desert  Land  Applications  and 
Entries  in  Arizona  Dependent  on  Percolat- 
ing Water  for  Reclamation,  M-36263 
(Feb.  23,  1955)  62  I.  D.  49 

A  desert  land  application  is  properly 
rejected  where  the  applicant  fails  to  show 
that  she  has  a  water  right  to  irrigate  the 
lands  applied  for. 

Bernice  E.  Kincaid,  A-27043  (Mar.  18, 
1955) 

An  application  for  desert  land  entry  may 
not  be  allowed  if  based  on  waters  which 
cannot  be  appropriated  under  the  law  of 
the  State  involved. 

Desert  Land  Entry  Water  Rights  in  Cali- 
fornia, Colorado,  Montana  and  Oregon, 
M-36378  (Jan.  19,  1956) 

Applications  to  make  desert  land  entries 
in  Arizona  cannot  be  allowed  where  the 
entries  would  be  dependent  upon  perco- 
lating waters  for  reclamation. 
Oma  B.  Davidson  et  al.,  A-27251  (Mar.  12, 
1956)  63  I.D.  79 

Where  applicants  for  desert  land  entry 
have  applied  to  the  State  Engineer  for 
permits  to  appropriate  underground  water, 
even  though  permits  are  unnecessary,  and 
permits  will  be  issued  or  denied,  depending 
on  the  availability  of  unappropriated  wa- 
ter, action  on  the  desert  land  applications 
will  be  suspended  pending  action  by  the 
State  Engineer  on  the  applications  for 
permit. 

Marvin  P.  Mitchell  et  al,  A-27263  (Mar.  5, 
1957) 


Although  the  California  law  is  not  clear 
as  to  the  rights  of  desert  land  entrymen 
to  the  use  of  percolating  water  underlying 
the  entered  land,  there  is  sufficient  sup- 
port for  the  position  that  desert  land  entry- 
men  do  have  appropriative  rights  and  that 
such  rights  satisfy  the  requirements  of 
the  Desert  Land  Act  so  that  the  Depart- 
ment will  not  reject  applications  for  desert 
land  entry  as  a  matter  of  law  for  the 
reason  that  the  applicants  intend  to  use 
percolating  water  for  the  reclamation  of 
the  entries. 

Ruby  E.  Huffman,  Frances  Torres,  and 
Beulah  Mae  Choquette,  A-27373  (Mar.  21, 
1957)  64  I.D.  57 

An  application  for  desert  land  entry 
which  is  not  accompanied  by  any  evidence 
that  the  applicant  has  a  contractual  right 
to  the  use  of  water  to  irrigate  his  entry 
or  any  assurance  that  he  will  be  able  to 
obtain  such  water  is  properly  rejected. 
Joseph  W.  Huntsman,  A-27679  (Sept.  29, 
1958) 

A  desert  land  application  is  properly  re- 
jected where  the  applicant  proposes  to  ir- 
rigate his  entry  from  underground  water 
sources,  but  fails  to  show  at  the  time  of 
the  filing  of  his  application  that  he  has 
acquired  a  right  from  the  State  to  appro- 
priate underground  water  or  that  he  has 
taken  appropriate  steps,  as  far  as  then 
possible,  looking  to  the  acquisition  of  such 
a  right. 

Stanley  C.  Cheledinas,  A-27985  (Aug.  3, 
1959) 

Delbert  J.  Rice,  Robert  E.  Osborn,  A-27971 
(Aug.  3, 1959) 

An  application  for  desert  land  entry 
which  is  not  accompanied  by  evidence  of  a 
water  right,  as  required  by  the  Depart- 
ment's regulations,  must  be  rejected. 
Rockivell  A.  Davis,  Pedro  0.  Garcia, 
A-28071,  A-28081  (Oct.  28,  1959) 

An  application  to  make  desert  land  en- 
try in  Nevada  is  properly  rejected  where 
the  applicant,  who  proposes  to  irrigate  the 
land  by  means  of  a  well,  makes  no  show- 
ing whatsoever  that,  at  the  time  of  the 
filing  of  his  application,  he  had  taken  any 
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action  to  initiate  the  right  to  appropriate 

underground  water. 

Vernon   Casper  Hall,  A-28511    (Mar.   14, 

1961) 

Applications  for  desert  land  entry  on 
arid  land  not  accompanied  by  evidence  of 
appropriate  steps  to  obtain  a  permanent 
right  to  use  underground  water  to  irrigate 
the  cultivable  land  within  the  proposed 
entry  are  properly  rejected  even  though 
subsequently  such  rights  may  have  been 
obtained. 
Louis  Bors  et  ah,  A-28415  (July  14,  1961) 

An  application  for  desert  land  entry  in 
Nevada  is  properly  rejected  when  the  ap- 
plicant, who  proposes  to  irrigate  the  land 
by  means  of  pumping  from  a  well,  makes 
no  showing,  at  the  time  of  the  filing  of  his 
application,  that  he  had  taken  any  action 
to  initiate  a  right  to  appropriate  under- 
ground water. 

Donald   C.   Glanville,   A-28735    (Aug.   28, 
1961) 

Waiver  by  the  Department  of  the  re- 
quirement for  the  showing  of  a  water  right 
with  applications  for  desert  land  entry  in 
Nevada  removes  failure  to  file  such  a  show- 
ing as  a  ground  for  the  rejection  of  a  des- 
ert land  application  filed  prior  to  the 
waiver  and  pending  on  the  date  of  the 
waiver. 

Bemice  B.  Crooks  et  ah,  A-28698  (Sept.  24, 
1962) 

Harold  Danekas  et  ah,  A-28622   (Dec.  5, 
1962) 

Where  a  desert  land  application  has  been 
rejected  for  the  reason  that  the  applicant 
has  not  shown  that  he  has  a  permanent 
water  right  sufficient  to  irrigate  and  re- 
claim all  of  the  irrigable  portion  of  the 
land  applied  for  and  he  subsequently  in- 
dicates that  he  may  have  acquired  such  a 
right,  the  case  will  be  remanded  for  de- 
termination as  to  whether  he  has  the  neces- 
sary right. 

Arthur   J.    Dunford,    A-29307    (Mar.    26, 
1963) 

Under  Departmental  regulations 
(May  31,  1910,  38  L.D.  646,  para.  78;  cur- 
rently, 43  CFR  230.110),  a  desert  land  en- 
tryman  who  owns  a  water  right  can  rely 
on  his  own  efforts  to  convey  his  water  to 
his  entry  without  assistance  from  a  gov- 


ernment project,  thereby  avoiding  the  re- 
quirements of  the  reclamation  law,  or  he 
can  participate  in  the  project.  In  the  lat- 
ter case  he  must  observe  requirements  of 
the  reclamation  law,  including  land  limita- 
tions. 

Applicability  of  the  Excess  Land  Laivs  Im- 
perial Irrigation  District  Lands,  M-36675 
(Dec.  31,  1964)  71  I.D.  496 

EMINENT  DOMAIN 

The  Government  was  not  liable  for  its 
delay  in  making  available  to  the  contractor 
two  tracts  of  the  right-of-way  which  were 
to  be  acquired  from  the  Northern  Pacific 
Railroad  when  the  Government  was  dili- 
gent both  in  initiating  and  prosecuting  the 
negotiations  for  the  acquisition  of  these 
tracts.  The  obstacles  which  the  Govern- 
ment encountered  were  wholly  unexpected, 
and  could  not  be  overcome  by  any  meas- 
ures on  its  part  short  of  the  institution  of 
condemnation  proceedings,  which  were  or- 
dinarily undertaken  only  as  a  last  resort, 
and  the  Government,  moreover,  was  en- 
couraged to  be  patient  by  a  statement  of 
the  contractor's  chief  officer  that  he  was 
not  planning  to  operate  on  these  tracts  that 
year.  Statements  made  by  Government 
personnel  at  an  award  meeting  concerning 
the  probable  date  of  the  acquisition  of 
these  tracts  were  mere  statements  of  ex- 
pectations, and  hence  cannot  be  regarded 
as  promissory  in  nature.  While  the  con- 
tract provided  that  the  Government  would 
make  every  reasonable  effort  to  secure  the 
rights-of-way  in  advance  of  clearing  op- 
erations, this  was  not  tantamount  to  a 
promise  that  the  rights-of-way  would  be 
available  within  a  reasonable  time. 
Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

Where  land  offered  by  a  State  in  ex- 
change for  public  land,  pursuant  to  sec- 
tion 8  of  the  Taylor  Grazing  Act,  as 
amended,  has  been  used  by  the  Depart- 
ment of  the  Navy  for  several  years  under 
leaseholds  acquired  through  condemnation 
proceedings  and  the  Navy's  usage  has  de- 
pressed the  value  of  the  State's  land,  the 
value  of  the  land  for  the  purpose  of  de- 
termining whether  the  offered  and  selected 
lands  are  of  equal  value  is  to  be  the 
amount  that  would  have  to  be  paid  for  the 
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land  by  the  United  States  in  proceedings 
brought  to  condemn  the  fee. 
State   of   California,   A-29009    (June   26, 
1963)  70  I.D.  234 
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I.  GENERALLY 

Where  an  enlarged  homestead  entry  was 
properly  canceled  after  due  notice  to  the 
entryman,  who  does  not  apply  for  rein- 
statement until  over  30  years  later,  and 
there  is  no  evidence  that  the  entryman  has 
resided  upon,  cultivated,  or  improved  the 
land  or  has  in  any  manner  been  connected 
with  or  interested  in  it,  the  entry  will  not 
be  reinstated,  although  the  entryman  is  a 
disabled  World  War  I  veteran  whose  dis- 
ability is  assumed  to  be  the  reason  he  did 
not  return  to  his  entry  after  discharge. 
George  W.  Dahl,  A-27415  (Dec.  10,  1956) 

Settlement  on  land  before  it  was  with- 
drawn from  entry  and  settlement  and  re- 
served for  classification  under  the  Taylor 
Grazing  Act  did  not  entitle  the  settler  to 
make  an  enlarged  homestead  entry  on  the 
land  where  the  land  was  not  designated  by 
the  Secretary  of  the  Interior  as  subject  to 
enlarged  homestead  entry. 
Conrad  J.  Yede,  A-28029  (Aug.  17,  1959) 

An  application  for  a  second  extension  of 
6  months  to  establish  residence  on  a  home- 
stead entry  is  properly  rejected  and  the 
entry  must  be  canceled  if  the  entryman 
fails  to  establish  residence  within  12 
months  after  the  allowance  of  the  entry. 
Trudie  M.  Ingram,  A-28837  (Aug.  6,  1962) 

The  Director  of  the  Bureau  of  Land 
Management  in  reviewing  on  appeal  the 
rejection  of  an  application  for  a  second 
enlarged  homestead  entry  because  of  an 
adverse  classification  may  properly  make 
an  initial  determination  that  the  applicant 
was  not  qualified  to  make  a  second  home- 
stead entry  because  it  did  not  appear  that 


his  first  entry  was  lost,  forfeited,  or  aban- 
doned through  no  fault  of  his  own  and 
because  of  matters  beyond  his  control. 
Frank  J.  Orlando,  A-29399  (July  1,  1963) 

II.  APPLICATIONS 

No  rights  in  land  are  acquired  by  filing 
a  homestead  application  therefor. 
John  R.  Bowen,  A-28326  (July  11,  1960) 

III.  CANCELLATION 

An  application  for  a  second  extension  of 
6  months  to  establish  residence  on  a  home- 
stead entry  is  properly  rejected  and  the 
entry  must  be  canceled  if  the  entryman 
fails  to  establish  residence  within  12 
months  after  the  allowance  of  the  entry. 
Trudie  M.  Ingram,  A-28837  (Aug.  6,  1962) 

Where  an  entryman  fails  to  establish 
residence  on  his  enlarged  homestead  entry 
within  12  months  from  the  allowance  of 
his  entry,  the  entry  must  be  canceled. 
Trudie  M.  Ingram,  A-29924  (Feb.  20, 1964) 

It  is  proper  to  reject  final  proof  and 
cancel  an  enlarged  homestead  entry  of  one 
claiming  to  be  a  World  War  I  disabled 
veteran  with  seven  months  service  where 
final  proof  is  not  filed  until  after  the  be- 
ginning of  the  fourth  entry  year  and  no 
cultivation  at  all  has  been  performed  on 
the  entry. 

Robert   B.   Marshall,   A-30002    (Mar.   24, 
1964) 

IV.  CLASSIFICATION 

Land  may  be  classified  for  entry  under 
the  Enlarged  Homestead  Act  where  it  is 
shown  that  over  one-half  of  the  tract  ap- 
plied for  is  susceptible  of  cultivation  and 
where  the  tract  receives  adequate  rainfall 
to  permit  cultivation  by  dry  farming  meth- 
ods, if  the  land  is  otherwise  subject  to 
entry  under  the  act. 

Alfred  P.  Conn,  A-26825  (Supp.)   (Feb.  1, 
1955) 

An  enlarged  homestead  application  for 
lands  embraced  in  a  reseeding  project 
which  are  principally  valuable  as  range 
land  and  for  the  production  of  forage 
grasses  and  which  are  located  in  an  area 
where  there  is  not  sufficient  rainfall  for 
sustained  production  of  crops  by  dry 
farming,  is  properly  rejected. 
Mrs.  Emma  G.  Myers,  A-27138  (June  29, 
1955) 
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Enlarged  homestead  applications  are 
properly  rejected  where  climatic  conditions 
such  as  insufficient  rainfall  and  damaging 
frosts  during  the  growing  season  make  the 
land  applied  for  unsuitable  for  the  sus- 
tained production  of  cultivated  crops  by 
dry  farming  methods  and  where  the  land 
is  chiefly  valuable  for  the  production  of 
forage  and  native  grasses. 
Leiv  D.  Cook,  Oris  Cook,  A-27153  (Aug.  2, 
1955) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  where  the  land 

,  is  too  rough,  the  soil  too  shallow  and  rocky, 
and  there  is  insufficient  tillable  land  to 
meet  the  minimum  cultivation  require- 
ments of  the  Enlarged  Homestead  Act. 

1  Waylan     Eugene     Kuykendall,     A-27143 

[  (Aug.  IS,  1955) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  where  the  land 
has  poor  soil  and  insufficient  rainfall  for 
dry  farming,  and  the  soil  is  easily  eroded 
because  of  excessive  slope,  so  as  to  make 
the  land  extremely  marginal  for  agricul- 
tural production. 
David  J.  Taylor,  A-27350  (Aug.  13,  1956) 

An  enlarged  homestead  application  is 
properly  rejected  where  the  land  applied 
for  contains  a  droughty  soil  lacking  in 
organic  matter  and  incapable  of  storing 
sufficient  moisture  to  produce  harvestable 
agricultural  crops,  the  land  is  located  in 
an  area  of  low  annual  rainfall  so  as  to 
preclude  sustained  crop  production  by  dry 
farming  methods,  and  the  applicant  indi- 
cates that  the  land  may  be  subject  to 
irrigation. 

Wesley      Graden     MacFarlane,     A-27384 
(Nov.  16,  1956) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  where  the  land 
applied  for  contains  fine  sandy  soils  which 
are  not  suitable  for  cultivation  and  there 
is  insufficient  tillable  soil  to  meet  the 
minimum  cultivation  requirements  of  the 
Enlarged  Homestead  Act. 
Ward  Fredrick  Larsen,  A-27496  (Nov.  8, 
1957) 

Land  which  was  covered  by  a  stock- 
driveway  withdrawal  between  1920  and 
1943,  and  thereafter  included  in  the  first 
general  withdrawal  of  Nov.  26,  1934,  by 


Executive  Order  No.  6910  was  not  sub- 
ject to  a  settlement  claim  in  1934  or  there- 
after, but  the  land  may  be  included  in  an 
application  for  enlarged  homestead  entry, 
and,  if  suitable,  opened  for  such  entry 
under  section  7  of  the  Taylor  Grazing  Act. 
Conrad  J.  Yede,  A-27534  (Jan.  24,  1958) 

An  application  for  enlarged  homestead 
entry  on  lands  embraced  in  grazing  allot- 
ments which  are  principally  valuable  as 
range  land  and  for  the  production  of 
forage  grasses  and  which  are  located  in 
an  area  where  there  is  not  sufficient  rain- 
fall for  sustained  production  of  crops  is 
properly  rejected. 

William  hind  Hoyt,  A-27686  (Oct.  27, 
1958) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  where  the  land 
applied  for  is  marginal  for  agricultural 
purposes  and  does  not  contain  sufficient 
tillable  land  to  meet  the  requirements  of 
an  economic  dry-farm  unit. 
Anderson  0.  Whitener,  A-27626  (Dec.  3, 
1958) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  when  dry  farm- 
ing operations  are  not  shown  to  be  feasible 
on  land  sought. 
Paul  E.  Moyer,  A-27613  (Dec.  24,  1958) 

An  application  for  an  enlarged  home- 
stead may  be  allowed  even  though  the  land 
is  marginal  for  agriculture  where  the  land 
is  more  valuable  for  the  production  of  agri- 
cultural crops  than  for  the  production  of 
native  grasses  and  forage  plants. 
Robert  B.  Marshall,  Trudie  M.  Ingram, 
A-27586,  A-27593  (Jan.  13,  1959) 

An  application  for  enlarged  homestead 
entry  is  properly  allowed  when  dry  farm- 
ing operations  are  shown  to  be  eco- 
nomically feasible  on  the  land  sought. 
Paul  E.  Moyer,  A-27613  (Supp.)  (Feb.  12, 
1959) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  for  land  which 
is  not  suitable  for  production  of  crops  for 
want  of  sufficient  rainfall  and  suscepti- 
bility to  extreme  wind  erosion. 
Joe  M.  Di  Matteo,  A-28019  (Aug.  4,  1959) 
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An  application  for  enlarged  homestead 
entry  is  properly  rejected  where  it  is 
classified  as  unsuitable  therefor  because  it 
contains  insufficient  tillable  land  to  meet 
the  minimum  cultivation  requirements  of 
the  Enlarged  Homestead  Act. 
Conrad  J.  Yedc,  A-28029  (Aug.  17,  1959) 

An  enlarged  homestead  application  is 
properly  rejected  where  only  a  minor 
portion  of  the  land  applied  for  is  mar- 
ginally arable,  and  the  tract  has  been 
classified  as  suitable  for  disposition  by 
public  sale  as  an  isolated  tract. 
Michael  J.  O'Connor,  A-28116  (Dec.  1, 
1959) 

Classification  of  land  as  unsuitable  for 
enlarged  homestead  entry  upon  a  finding 
that  the  area  receives  insufficient  rainfall 
to  permit  dry  farming  is  proper  and  will 
not  be  disturbed  in  the  absence  of  con- 
vincing evidence  to  the  contrary. 
Frank  Harrington,  A-28425  (Jan.  18, 
1961) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  when  the  land 
applied  for  is  extremely  marginal  for  dry- 
land farming. 

Jack    Carson   High,    A-28593    (Sept.    20, 
1961) 

An  enlarged  homestead  application  is 
properly  rejected  where  but  a  fractional 
part  of  the  land  is  arable  and  the  tract 
has  been  classified  as  suitable  for  dispo- 
sition by  public  sale  as  an  isolated  tract, 
and  where  the  applicant  indicates  that  the 
predominant  returns  from  the  entry  will 
be  from  irrigated  production  of  row  crops. 
Irving  C.  Elliot,  A-28645  (Sept.  27,  1961) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  for  land  not 
susceptible  to  crop  production  by  dry 
farming  operations  for  lack  of  sufficient 
moisture  and  because  of  extreme  wind 
erosion. 

Lawrence  W.  Glover,  A-28504   (Sept.  27. 
1961) 

An  application  for  enlarged  homestead 
entry  is  properly  rejected  if  it  encompasses 
insufficient  tillable  land  to  meet  the  re- 
quirements of  an  economic  dry-farm  unit. 
Joe  L.  Reed,  A-28537  (Feb.  9,  1962) 


An  application  for  enlarged  homestead 
entry  is  properly  rejected  when  the  land 
applied  for  has  been  classified  as  unsuit- 
able for  agricultural  development  and  the 
applicant  presents  no  evidence  which  re- 
quires a  change  in  such  classification. 
Joseph  V.  Svatonsky,  A-28794  (July  12, 
1962) 

The  rejection  of  desert  land  and  en- 
larged homestead  applications  will  not  be 
disturbed  where  the  appellants  have  not 
shown  with  positive  and  substantial  evi- 
dence error  in  the  classification  of  the 
lands  for  retention  in  a  public  land  man- 
agement area  rather  than  for  agricultural 
development. 

Annette    Murphy    et    al.,     A-29346    etc. 
(Dec.  10, 1962) 

V.  CULTIVATION 

The  cultivation  requirements  of  the 
homestead  laws  are  not  satisfied  by  sum- 
mer-fallowing land  for  three  successive 
years  when  the  entryman  has  made  no  at- 
tempt to  plant  a  crop  and  has  not  requested 
a  reduction  in  cultivation  requirements  be- 
cause of  conditions  he  alleges  to  have  pre- 
vented his  growing  a  crop. 
Harry  R.  Boys,  A-29715  (Supp.)  (Nov.  1, 
1963) 

It  is  proper  to  reject  final  proof  and 
cancel  an  enlarged  homestead  entry  of  one 
claiming  to  be  a  World  War  I  disabled 
veteran  with  seven  months  service  where 
final  proof  is  not  filed  until  after  the  be- 
ginning of  the  fourth  entry  year  and  no 
cultivation  at  all  has  been  performed  on 
the  entry. 

An  entryman  who  has  not  cultivated  his 
entry  at  all  into  the  fourth  year  of  the 
entry  is  not  entitled  to  any  reduction  in 
the  area  required  to  be  cultivated  on  the 
ground  that  he  was  ill  where  there  is  no 
showing  that  the  illness  existed  during  all 
the  time  in  which  cultivation  was  required. 
Rooert  B.  Marshall,  A-30002  (Mar.  24, 
1964) 

VI.  LANDS  SUBJECT  TO 

Land  containing  valuable  mineral  de- 
posits, subject  to  disposition  only  under 
the  mining  laws,  is  not  subject  to  entry  un- 
der the  Enlarged  Homestead  Act. 
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Land  withdrawn,  classified,  or  reported 
to  be  valuable  for  certain  specified  min- 
erals, including  oil  and  gas,  is  subject  to 
entry  under  the  Enlarged  Homestead  Act 
with  a  reservation  to  the  United  States 
of  the  deposits  for  which  the  land  is  with- 
drawn, classified,  or  reported  to  be  valu- 
able. 

Alfred  P.  Conn,  A-26825  (Supp.)   (Feb.  1, 
1955) 

Where  land  was  not  designated  as  sub- 
ject to  stock-raising  entry  pursuant  to  an 
application  therefor  after  the  applicant 
settled  on  the  land,  the  applicant  may  file 
a  supplemental  application  for  enlarged 
homestead  entry  on  320  acres  of  the  land. 
Conrad  J.  Yede,  A-27534   (Jan.  24,  1958) 

An  application  for  enlarged  homestead 
is  properly  rejected  where  at  the  time  the 
application  is  filed  the  lands  are  not  open  to 
disposition  under  the  public  land  laws. 
Frank  Harrington,  A-27654  (Aug.  27, 
1958) 

Settlement  on  land  before  it  was  with- 
drawn from  entry  and  settlement  and  re- 
served for  classification  under  the  Taylor 
Grazing  Act  did  not  entitle  the  settler  to 
make  an  enlarged  homestead  entry  on  the 
land  where  the  land  was  not  designated  by 
the  Secretary  of  the  Interior  as  subject  to 
enlarged  homestead  entry. 
Conrad  J.  Yede,  A-28029  (Aug.  17,  1959) 

The  Enlarged  Homestead  Act  is  applica- 
ble only  to  nonirrigable  lands  which  are 
suitable  for  dry  farming. 
Annette    Murphy     et     al.,     A-29346     etc. 
(Dec.  10,  1962) 

VII.  MINERAL  RESERVATION 

Where  a  patent  issued  containing  a 
reservation  to  the  United  States  under  the 
act  of  July  17,  1914,  of  all  oil  and  gas 
in  an  enlarged  homestead  entry  in  accord- 
ance with  the  notation  of  the  reservation 
in  the  final  certificate,  and  where  that 
notation  is  identical  with  the  amendment 
of  the  final  certificate  to  which  the  entry- 
man  was  required  to,  and  did,  consent 
before  the  final  certificate  was  approved, 
the  fact  that  only  a  part  of  the  land  in 
the  entry  was  included  within  a  petroleum 
withdrawal  when  the  entryman  filed  his 
consent  to  the  reservation  does  not  war- 
rant a  conclusion  that  the  reservation  as 


to  the  land  not  within  the  withdrawal  was 

erroneous. 

Edward      Christman      et      al.,      A-27052 

(Apr.  1,  1955)  62  I.D.  127 

Where  a  patent  was  issued  in  1919  con- 
taining a  mineral  reservation  to  the  United 
States  of  all  minerals  under  the  Stock- 
raising  Homestead  Act  of  Dec.  29,  1916, 
and  the  patentee  accepted  the  patent 
without  objection,  a  supplemental  patent 
without  a  mineral  reservation  as  to  part 
of  the  land  as  to  which  the  reservation 
may  have  been  erroneously  imposed  will 
not  be  issued  where  the  patentee  did  not 
object  and  the  successor  to  the  patentee 
has  held  title  for  24  years  without  protest 
and  the  Department  has  issued  an  oil  and 
gas  lease  for  the  land  involved. 
Conrad  Luft,  A-27246    (Feb.  13,  1956) 

63  I.  D.  46 
VIII.  PROOF 

Final  proof  of  an  enlarged  homestead 
entry  is  properly  rejected  and  the  entry 
canceled  where  the  proof  shows  on  its  face 
that  the  entryman  has  not  resided  upon  the 
land  during  the  period  of  his  entry. 
Marvin  E.  Powell,  A-27510  (Nov.  19, 1957) 

Enlarged  homestead  final  proof  which 
shows  on  its  face  that  there  was  not  a 
habitable  house  on  the  entry  at  the  time 
it  was  submitted  is  properly  rejected  and 
the  entry  held  for  cancellation. 
Donald  E.  Forest,  A-29432  (July  19,  1963) 

It  is  proper  to  reject  final  proof  and 
cancel  an  enlarged  homestead  entry  of  one 
claiming  to  be  a  World  War  I  disabled 
veteran  with  seven  months  service  where 
final  proof  is  not  filed  until  after  the  begin- 
ning of  the  fourth  entry  year  and  no  culti- 
vation at  all  has  been  performed  on  the 
entry. 

Robert   B.   Marshall,   A-30002    (Mar.   24. 
1964) 

EQUITABLE  ADJUDICATION 

The  fact  that  a  homestead  entryman 
whose  entry  was  under  contest  may  not 
have  met  the  cultivation  requirements  be- 
cause of  erroneous  advice  from  the  land 
office  that  the  contest  suspended  the  neces- 
sity of  cultivation  during  pendency  of  the 
contest  does  not  entitle  him  to  relief  by 
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equitable  adjudication  since  the  failure  to 
cultivate  was  due  to  an  error  of  law. 
Morris  Killen  v.  Hubert  Lee  Davidson,  Jr., 
A-28871    (Aug.  8,  1962) 

Where  a  Pittman  Act  permittee  has  not 
substantially  complied  with  the  require- 
ments of  the  applicable  regulation  for  the 
raising  of  a  crop  during  the  2  or  4-year 
term  of  his  permit,  he  is  not  entitled  to 
equitable  adjudication  of  his  case. 
Richard  B.  Washburn,  A-28939  (Aug.  10, 
1962) 

The  Bureau  of  Land  Management  prop- 
erly denies  equitable  adjudication  to  desert 
land  final  proof  when  substantial  compli- 
ance with  the  law  has  not  been  shown  or 
any  attempt  made  to  show  that  the  compli- 
ance accomplished  was  defective  only  be- 
cause of  ignorance,  mistake,  or  obstacle 
over  which  the  entryman  had  no  control. 
George  Arnold  J  urn,  A-28948  (Aug.  16, 
1962) 

When  final  proof  was  submitted  more 
than  90  days  after  the  termination  of  the 
extended  life  of  a  desert  land  entry  and 
it  is  indicated  that  the  cultivation  and 
reclamation  requirements  of  the  desert 
land  act  may  not  have  been  met  during  the 
statutory  life  of  the  entry,  the  case  will 
nonetheless  be  remanded  to  the  land  office 
for  a  determination  of  the  adequacy  of 
the  proof  and  the  justification  for  accept- 
ance of  the  proof  pursuant  to  the  act 
of  Sept.  20,  1922,  where  it  appears  that 
similar  proof  was  accepted  and  patent  is- 
sued to  an  adjoining  desert  land  entry 
where  all  the  facts  appear  to  be  substan- 
tially identical. 
Joe  Ann  Chatham,  A-29024  (Oct.  22,  1962) 

The  Bureau  of  Land  Management  prop- 
erly denies  equitable  adjudication  to  a 
desert  land  entryman  who  has  not  com- 
plied substantially  with  the  Desert  Land 
Law. 

Umberto  Sarno,  Phyllis  Ruggio,  A-29220 
(Mar.  11,  1963) 

Equitable  adjudication  will  not  be 
granted  to  a  homestead  entryman  when 
the  only  reason  given  for  failure  to  meet 
the  residence  requirements  of  the  regula- 
tions is  a  condition  common  to  all  who 
make  similar  entries. 

Leigh    B.    Dennison,    A-29375    (July    23. 
1963) 


The  Leasing  Act  of  Feb.  25,  1920  (43 
U.S.C.  181  et  seq.),  authorizes  the  disposi- 
tion of  certain  classes  of  mineral  lands  by 
the  United  States,  including  coal  lands,  by 
the  Secretary  of  the  Interior  only  by  lease. 
After  the  Leasing  Act,  coal  lands  of  the 
United  States  were  subject  to  disposition 
by  the  Secretary  only  by  lease. 

A  coal  cash  entry  which  was  canceled 
outright  in  1883,  and  never  thereafter  per- 
fected, is  not  a  valid  existent  claim  at  the 
date  of  the  Leasing  Act  of  1920,  supra,  and 
the  Secretary  is  precluded  from  reinstat- 
ing and  giving  favorable  consideration  to 
the  entry.  A  request  for  a  patent  to  such 
land  must  therefore  be  denied. 
Southport  Land  and  Commercial  Com- 
pany,  Sacramento  075330  (Jan.  15,  1964) 

The  Department  denies  equitable  adjudi- 
cation to  desert  land  final  proof  when  sub- 
stantial compliance  with  the  law  has  not 
been  shown  and  no  showing  has  been  made 
that  the  compliance  accomplished  was  de- 
fective only  because  of  ignorance,  mis- 
take, or  obstacle  over  which  the  entryman 
had  no  control. 

Virginia  Letitia  Ferrin,  A-29809  (Feb.  3, 
1964) 

Equitable  adjudication  is  properly  de- 
nied a  desert  land  entryman  who  submits 
no  final  proof,  admits  his  inability  to  re- 
claim the  entry  for  lack  of  water,  and  sub- 
mits no  evidence  of  ignorance,  mistake, 
or  obstacle  over  which  he  had  no  control 
which  has  prevented  complete  compliance 
with  the  requirements  of  the  desert  land 
law. 
Elizabeth  Forshee,  A-30080  (Mar.  12, 1964) 

An  entry  is  not  entitled  to  equitable  ad- 
judication where  the  area  cultivated  is  at 
most  %  of  that  required,  an  outstanding 
approved  Indian  allotment  exists  as  an  ad- 
verse claim  to  about  %  of  the  entry,  and 
there  was  no  obstacle  to  the  cultivation  of 
the  remaining  part  of  the  entry. 
Olive  H.  Harrington,  A-30133  (May  5, 
1964) 

Where  the  explanation  given  for  the 
failure  to  comply  with  the  requirements 
of  the  desert  land  law  within  the  statu- 
tory life  of  the  entry  is  inadequate,  a 
patent  for  the  entry  may  not  be  granted 
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under  the  principles  of  equitable  adjudica- 
tion. 

Joe  Ann  Chatham,  Arizona  03514  (Oct.  20, 
1964) 

If  the  period  for  filing  final  proof  on  a 
reclamation  homestead  entry  has  expired, 
there  is  no  authority  for  granting  an  exten- 
sion of  time  to  permit  the  entryman  to 
build  a  habitable  house  upon  the  entry 
as  required  for  making  satisfactory  final 
proof;  nor  is  the  entryman's  failure  to 
obtain  a  loan  to  build  the  house  because  of 
a  private  contest  initiated  against  the 
claim  a  sufficient  basis  for  invoking  equita- 
ble adjudication,  since  his  efforts  were  only 
attempts  at  compliance  with  the  home- 
stead requirements  and  cannot  be  consid- 
ered as  "substantially"  complying  with 
the  law,  as  required  before  equitable 
adjudication  may  be  granted. 
James  E.  Walter,  A-30120  (Nov.  20,  1964) 

Equitable  adjudication  is  properly  de- 
nied to  a  desert  land  entryman  who  has 
neither  cultivated  nor  reclaimed  his  entry 
within  the  time  allowed  by  law. 
Clifton  O.  Myll,  A-29920  (Nov.  25,  1964) 

71  I.  D.  458 

EXCHANGES   OF  LAND 

(See    also    Indian    Lands,    Private    Ex- 
changes, State  Exchanges) 

Page 
I.  Forest  Exchanges 299 

I.  FOREST  EXCHANGES 

Where  a  protest  is  made  against  the  con- 
summation of  a  forest  exchange  on  the 
ground  that  the  protestant  is  the  owner 
of  the  timber  on  the  land  offered  in  ex- 
change by  the  State,  and  the  record  is 
inconclusive  as  to  the  validity  or  invalidity 
of  the  appellant's  claim  of  ownership, 
the  exchange  will  not  be  consummated 
until  such  time  as  an  authoritative  de- 
termination of  the  validity  of  the  claim 
is  made  in  an  appropriate  proceeding. 
Thomas  M.  Reid,  A-27217  (Nov.  17,  1955) 

The  authority  in  the  act  of  Feb.  28, 
1925  (43  Stat.  1090;  16  U.S.C.  sec.  486), 
for  either  party  to  an  exchange  authorized 
by  the  act  of  Mar.  20,  1922  (42  Stat.  465; 
16  U.S.C.  sec.  485),  to  reserve  minerals  in 
lands  conveyed  thereunder  is  without  limi- 


tation or  qualification  and  such  reserva- 
tions may  therefore  embrace  all  or  part  of 
the  mineral  estate. 

Conveyance  of  the  Surface  and  a  Frac- 
tional Mineral  Interest  Therein  to  the 
United  States  in  Forest  Exchanges, 
M-36415  (Jan.  30,  1957) 

The  repeal  by  the  act  of  Mar.  3,  1905, 
of  acts  granting  the  right  to  make  forest 
lieu  selections,  did  not  impair  certain  selec- 
tion rights  based  upon  agreements  between 
the  Secretary  of  the  Interior  and  the  Santa 
Fe  Pacific  Railroad  Company  as  to  lands 
in  odd-numbered  sections  in  the  San  Fran- 
cisco Mountains  Forest  Reserve,  and  appli- 
cations for  selections  thereunder  could  be 
considered  in  the  absence  of  other 
objections. 

Where  land  claimed  as  the  basis  for  a 
forest  lieu  selection  right  has  been  re- 
conveyed  to  the  original  owner  prior  to 
any  selection  being  made,  the  selection 
right  is  extinguished  and  this  Department 
cannot  recognize  any  such  selection  rights 
alleged  by  a  purported  agent  or  transferee 
of  the  owner,  as  forest  lieu  selection  rights 
are  not  assignable. 

Richard  M.  Lade,  As  Attorney  In  Fact  For 
Santa  Fe  Pacific  Railroad  Company, 
A-29121  (Jan.  10,  1963) 

Where  land  claimed  as  the  basis  for  a 
forest  lieu  selection  right  has  been  recon- 
veyed  to  the  original  owner  prior  to  any 
selection  being  made,  the  selection  right 
is  extinguished  and  this  Department  can- 
not recognize  any  such  selection  rights 
alleged  by  a  purported  agent  or  transferee 
of  the  owner,  as  forest  lieu  selection  rights 
are  not  assignable. 

Battle  Mountain  Company,  As  Attorney  In 
Fact  For  Santa  Fe  Pacific  Railroad  Com- 
pany, A-29146  (Jan.  31, 1963) 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act,  which  is  to 
be  rejected,  will  not  be  transferred  to  the 
Department  of  Agriculture  for  consider- 
ation as  an  application  for  a  forest  ex- 
change under  the  act  of  Mar.  20,  1922,  as 
amended,  where  the  selected  lands  are  not 
within  the  boundaries  of  a  national  forest 
since  the  1922  act  does  not  apply  to  such 
exchanges. 

Chris  H.  Gansoerg,  Executor  of  the  Fred 
Gansoerg  Estate,  A-29830  (Jan.  30,  1964) 
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EXECUTIVE  ORDERS  AND 
PROCLAMATIONS 


Other  than  in  contracts  for  the  construc- 
tion of  projects  undertaken  pursuant  to 
the  Navajo-Hopi  Rehabilitation  Act  of 
Apr.  19,  1950  (64  Stat.  44,  45;  25  U.S.C. 
sec.  633),  the  provisions  in  construction 
contracts  executed  by  officers  of  the  Bureau 
of  Indian  Affairs  which  require  contrac- 
tors to  afford  Indians  a  preference  right 
to  employment  is  in  conflict  with  the  non- 
discrimination requirement  of  Executive 
Order  No.  10557  (19  F.R.  5655;  Sept.  3, 
1954)  and  should  be  discontinued. 
Non-Discrimination  by  Government  Con- 
tractors, M-36285  (June  15,  1955) 

Neither  Executive  Order  No.  10585, 
dated  Jan.  1,  1955  (20  F.R.  17),  nor 
Proclamation  No.  3080  of  the  same  date 
(20  F.R.  173),  terminated  the  Korean  con- 
flict. 

Termination  of  Korean  Conflict,  M-36376 
(Aug.  1, 1955) 

Executive  Order  No.  10582  of  Dec.  17, 
1954  (3  CFR,  1954  Supp.,  98),  applies  to 
construction  contracts  as  a  matter  of  De- 
partmental policy  and  legal  determination. 
Of.  36  Comp.  Gen.  718  (1957).  The  ap- 
plicability of  the  Buy  American  Act  (41 
U.S.C.  sec.  10b),  to  construction  contracts 
extends  only  to  construction  materials  and 
their  components  used  in  the  construction. 
Applicability  of  Executive  Order  No. 
10582  to  Construction  Contracts,  M-36488 
(Mar.  17,  1958) 

The  publication  of  an  Executive  Order  in 
the  Federal  Register  is  constructive  notice 
to  the  public  of  the  contents  thereof. 
G.   Scott  Hammonds,  A-29733    (Mar.  20, 
1963) 

But     see     Dec.     Comp.     Gen.     B-151145 
(June  17,  1963) 

Lands  in  the  Tyonek  Reserve  (Mo- 
quawkie  Reservation)  in  Alaska  which 
were  "*  *  *  withdrawn  from  disposal,  and 
reserved  for  the  U.S.  Bureau  of  Educa- 
tion *  *  *"  by  Executive  Order  No.  2141, 
Feb.  27,  1915,  were  "*  *  *  withdrawn  for 
Indian  purposes  or  for  the  use  and  oc- 
cupancy of  *  *  *  Indians  *  *  *"  within 
the  meaning  of  the  act  of  Mar.  3,  1927. 
Oil  and  Gas  Leasing  on  Lands  Withdrawn 
by  Executive  Order  for  Indian  Purposes 
in     Alaska,     M-36652     (May     14,     1963) 

70  I.D.  166 


Although  the  Secretary  of  the  Interior  is 
by  Executive  Order  No.  10355  authorized  to 
exercise  the  power  of  the  President  to  with- 
draw and  reserve  public  domain  and  other 
lands  owned  or  controlled  by  the  United 
States,  including  the  authority  to  modify 
or  revoke  past  or  future  withdrawals  or 
reservations,  such  power  cannot  be  exer- 
cised over  lands  in  a  national  forest  with- 
out the  approval  or  concurrence  of  the 
Secretary  of  Agriculture  as  required  by 
Section  1(c)  of  the  Executive  Order. 
Validity  of  Lease  No.  U-20-600-5511,  Octo- 
ber 21, 1959,  Between  the  Bureau  of  Indian 
Affairs,  Lessor,  and  Flagstaff  Foundation 
for  Industrial  Development,  Lessee, 
M-36659  (Sept.  23,  1963)  70  I.D.429 

EXPENDITURES 

(See  also  Appropriations,  Funds) 
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I.  SPECIAL  FUNDS 

Expenses  incurred  by  the  Tribal  Council 
on  and  after  the  date  of  the  Secretarial 
proclamation  declaring  the  act  of  Sept.  3, 
1954,  to  be  in  effect  are  not  reimbursable 
by  the  United  States. 

The  payment  of  $2,250,000  provided  for 
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Interpretation  of  the  Cheyenne  River  Act 
of  September  3,  195 If  (68  Stat.  1191), 
M-36323  (Jan.  12,  1956)'  63  I.D.  7 

FEDERAL  COAL  MINE  SAFETY  ACT 
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Application  of  the  Mine  Inspection  Pro- 
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I.  GENERALLY 

Employees  of  the  Department  appointed, 
employed,  or  assigned  before  May  19,  1959 
under  subsection  (c)  of  section  527  of  the 
Mutual  Security  Act  of  1954,  68  Stat.  857 
to  perform  functions  outside  the  conti- 
iaental  limits  of  the  United  States,  upon 
termination  of  such  appointment,  employ- 
ment, or  assignment,  are  entitled  to  the 
benefits  provided  by  section  528  of  the 
Foreign  Service  Act  of  1946,  as  amended, 
22  U.S.C.,  sec.  928  (Supp.  IV,  1959-62). 

Employees  of  the  Department  appointed, 
employed,  or  assigned  after  May  19,  1959 
under  subsection  (c)  of  section  527  of  the 
Mutual  Security  Act  of  1954,  68  Stat.  857 
or  subsection  (d)  of  the  section  (d)  of 
section  625  of  the  Act  for  International 
Development  of  1961,  22  U.S.C.,  sec. 
2385(d)  (Supp.  IV,  1959-62)  to  perform 
functions  outside  the  continental  limits  of 
the  United  States  are  not  entitled  to  the 
benefits  provided  by  section  528  of  the 
Foreign  Service  Act  of  1946,  as  amended, 
22  U.S.C.,  sec.  928  (Supp.  VI,  1959-62)  in 
cases  in  which  their  service  under  the 
appointment,  employment,  or  assignment 
exceeds  thirty  months  unless  otherwise 
agreed  to  by  the  Department. 
Reemployment  Rights  of  James  L.  Darnell, 
M-36668  (July  2, 1964) 

II.  AUTHORITY  TO  BIND  GOVERNMENT 

Where  a  preference-right  claimant  to 
land  offered  at  public  sale  fails  to  submit 
the  proof  of  ownership  of  adjoining  land 
required  by  the  Department's  regulations, 
he  loses  his  preference  right  notwithstand- 
ing the  fact  that  he  was  assured  by  the 
manager  that  the  proof  of  title  which  he 
did  submit  was  satisfactory. 
William  H.  Boyd,  Clarence  Virgil  West, 
A-27440  (June  3,  1957) 

The  Department  is  required  to  refuse  to 
record  scrip  offered  for  recording  more 
than  two  weeks  after  the  end  of  the  period 
specified  by  the  statute  which  requires 
recording ;  erroneous  information  as  to  the 
termination  of  the  statutory  period  for 
recording  will  not  permit  the  Department 
to  ignore  the  plain  provision  of  the  statute. 
Warren  A.  Taylor,  A-27702  (Nov.  5,  1958) 


The  United  States  cannot  be  bound  by 
the  unauthorized  acts  of  its  agents. 
Calazona    Fertilizer     Company,    A-27710 
(Jan.  19,  1959)  66  I.D.  4 

Where  a  preference-right  claimant  to 
land  offered  at  public  sale  submits  a  docu- 
ment which  is  not  proper  proof  of  owner- 
ship of  contiguous  land  as  clearly  required 
by  the  Department's  regulation,  his  failure 
cannot  be  excused  on  the  ground  that  the 
manager  had  uniformly  accepted  such 
documents  as  proof  of  ownership  in  the 
past. 

Elizabeth  A.  Tallon,  Oscar  Jones,  A-27910 
(May  18,  1959) 

The  Department  is  not  bound  or 
estopped  by  erroneous  advice  given  by  per- 
sonnel of  the  Bureau  of  Land  Management. 
Mike  Abraham,  A-28163  (Nov.  16,  1959) 

The  failure  of  a  homestead  entryman  to 
comply  with  the  cultivation  requirements 
of  the  homestead  laws  cannot  be  waived 
on  the  ground  that  a  land  office  employee 
gave  the  entryman  erroneous  information 
as  to  the  number  of  acres  required  to  be 
cultivated  under  the  laws. 
Gerald  C.  Chisum,  A-28295  (June  7,  1960) 

An  oil  and  gas  offer  for  less  than  640 
acres  cannot  be  accepted  in  violation  of  the 
640-acre  regulation  merely  because  the 
offeror  was  advised  by  an  employee  of 
the  land  office  that  the  offer  would  be 
acceptable. 
Violet  Qoresen,  A-28289  (June  8,  1960) 

An  application  to  purchase  a  homesite 
in  Alaska  is  properly  rejected  where  the 
land  is  withdrawn  from  disposition,  and 
the  applicant  can  gain  no  right  to  the  land 
because  he  may  have  been  misinformed  by 
the  land  office  that  the  land  was  available. 
John  E.  Engdall,  A-28371   (Aug.  2,  1960) 

An  applicant  for  homestead  entry  can 
gain  no  right  to  any  land  in  reliance  on 
the  assurance  of  a  land  office  employee 
that  his  application  is  correct  because  in- 
formation given  by  the  land  office  cannot 
operate  to  vest  in  an  applicant  for  public 
land  any  right  not  authorized  by  law. 
Orvil  Ray  Mickelberry,  A-28432  (Nov.  16, 
1960) 

An  applicant  can  gain  no  right  to  public 
land    because   he   may   have   been   misin- 
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formed  by  the  land  office  that  the  land  was 
available. 

Robert  L.  Miller,  A-28596  (Mar.  14,  1961) 

68  I.D.  81 

The  Department  is  required  to  refuse  to 
record  scrip  offered  for  recording  more 
than  three  years  after  the  end  of  the  period 
specified  by  the  statute  which  required  re- 
cording ;  erroneous  information  by  a  land 
office  as  to  the  necessity  for  recording  or 
an  erroneous  refusal  by  the  land  office  to 
accept  scrip  for  recording,  which  is  not 
appealed  from,  will  not  permit  acceptance 
of  the  scrip  for  recording  after  the  stat- 
utory period  for  filing  has  expired. 
M.  B.  Waldron,  A-28703   (Jan.  31,  1962) 

A  small  tract  application  is  properly  re- 
jected upon  a  determination  that  the  land 
should  be  disposed  of  under  a  prior  state 
exchange  application;  the  small  tract  ap- 
plicant can  gain  no  right  to  the  land  be- 
cause he  may  have  been  misinformed  by 
an  employee  of  the  Bureau  of  Land  Man- 
agement that  the  land  was  not  subject  to 
any  prior  commitment  at  the  time  when  he 
filed  his  application. 

Dr.  John  R.   Herring,  A-28905    (Sept.  4, 
1962) 

An  applicant  for  lease  of  a  small  tract  of 
public  land  can  gain  no  right  to  a  lease  of 
any  specific  tract  of  land  in  reliance  on 
the  assurance  of  a  land  office  employee  that 
the  land  will  be  subdivided  so  that  he  can 
lease  a  tract  having  the  precise  boundaries 
of  the  tract  which  he  desires  because  in- 
formation, opinions  or  promises  given  by 
the  land  office  cannot  operate  to  vest  in  an 
applicant  for  public  land  any  right  not  au- 
thorized by  law  or  the  applicable  regula- 
tion. 

Ralph  J.  Gahill  et  al.,  A-28777  (Sept.  20, 
1962) 

Where  an  oil  and  gas  lease  is  errone- 
ously issued  in  violation  of  statutory  au- 
thority, subsequent  actions  by  land  office 
personnel  purporting  to  extend  the  lease  or 
to  approve  an  assignment  of  part  of  the 
lands  of  the  lease  do  not  validate  the 
lease  since  the  unauthorized  actions  of 
Government  employees  cannot  create  rights 


not  authorized  by  law  or  estop  the  Gov- 
ernment. 

United  Technical  Industries,  Inc.  (For- 
merly Larsen  Industries,  Inc.)  et  all 
A-29406  (Apr.  24, 1963) 

The  authority  of  the  United  States  to 
proceed  with  the  determination  of  the 
validity  of  a  mining  claim  is  not  vitiated 
by  a  long  delay  between  the  initiation  of 
the  contest  and  the  hearing  on  the  ground 
that  the  further  processing  of  the  contest 
is  barred  by  estoppel  or  laches  because 
Government  property  is  not  to  be  disposed 
of  contrary  to  law  on  account  of  the 
acquiescence,  laches,  or  failure  to  act  of 
its  officers  or  agents. 

United  States  v.  William  M.  Barnett  et  al., 
A-29157  (May  13,  1963) 

Reliance  on  information  or  advice  fur- 
nished by  an  employee  of  a  land  office  will 
not  confer  any  right  or  interest  that  is  not 
provided  by  law. 

Oscar  C.  Collins,  Standard  Oil  Company  of 
California,  A-29415  (July  15,  1963) 

70  I.D.  359 

The  Department  is   not  bound   by   er- 
roneous advice  given  by  its  employees. 
Pearla    (Michele  Holmes)    LaFleur,   Rob- 
ert L.  Collopy  and  Don  E.  Silvers,  A-29328 
(July  15,  1963) 

Misinformation  furnished  by  a  Govern- 
ment employee  cannot  vest  in  a  person  a 
right  not  authorized  by  law. 
Lee  Buck  et  al.,  A-29409  (Aug.  6,  1963) 

Any  statements  made  by  Bureau  of  Land 
Management  employees  that  certain  lands 
may  be  available  and  suitable  for  scrip 
location  do  not  bind  this  Department  to 
classify  the  lands  for  that  purpose  and  the 
location  may  be  rejected  if  the  lands  are 
properly  classified  as  more  valuable  and 
suitable  for  retention  in  Federal  ownership 
for  a  different  purpose. 
Property  Management  Company,  A-29144 
(Aug.  19,  1963) 

An  act  by  an  employee  of  the  United 
States  not  sanctioned  by  law  cannot  estop 
the  United  States  from  asserting  a  claim 
for  trespass. 

Where  a  timber  sale  contract  provides 
that  the  officer  in  charge  can  authorize 
the  cutting  of  additional  trees  only  in  writ- 
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ng,  the  United  States  is  not  bound  by  any 
tuthorization  not  in  writing. 
lay      Cole  d/b/a     Ray      Cole      Logging 
'ompany,  A-29526  (Oct.  21,  1963) 

An  applicant  can  gain  no  right  to  public 
and  because  he  may  have  been  niisin- 
ormed  by  the  land  office  that  the  land  was 
ivailable  for  entry. 

Jerman  J.  Schilmoeller,  A-29745  (Xov.  5, 
.963) 

Desert  land  entries  made  after  the  act 
if  Mar.  4,  1915,  cannot  be  purchased  under 
he  relief  provisions  of  that  act  since  it 
ipplies  only  to  entries  made  before  its 
■nactment  and  applications  to  purchase  the 
'ntries  are  properly  rejected  regardless  of 
vhether  or  not  Bureau  employees  may 
lave  erroneously  advised  the  entrymen  to 
ile  the  applications,  as  erroneous  infor- 
nation  given  by  Bureau  employees  does 
lot  bind  this  Government  and  creates  no 
•ights  in  those  who  follow  such  advice 
\hich  are  not  authorized  by  law. 
knna  N.  Wcddle,  Leonard  N.  Forshee, 
^-29751  (Nov.  5,  1963) 

The  United  States  is  not  bound  or 
•stopped  by  statements  or  acts  of  its  of- 
icers  or  agents  which  are  not  authorized 
>y  law. 

Donald    8.    Ted  ford,    A-29963    (Mar.    24, 
1964) 

The  Government  is  not  barred  by  any 
Hinciple  of  estoppel,  abandonment,  or 
aches  to  declare  mining  claims  null  and 
*oid  because  of  the  claimant's  default  in 
mswering  charges  against  the  claims  mere- 
ly because  some  nine  years  have  elapsed 
ifter  the  notice  of  the  charges  was  served 
m  an  attorney  then  representing  the  clairu- 
int,  where  it  appears  that  the  claimant 
vas  aware  of  the  contest  proceeding  but 
lid  not  take  any  action  in  response  to 
he  charges. 

rJraee  E.  Hutchins,  A-29297    (Supp.  II), 
(May  25,  1964) 

Reliance  on  information  or  advice  fur- 
lished  by  an  employee  of  a  land  office  will 
lot  confer  any  right  or  interest  that  is 
lot  provided  by  law. 

Robert  K.  Foster  et  ah,  A-29857  (June  15, 
1064) 

The  authority  of  the  United  States  to 
•roceed  with  the  determination  of  the  va- 


lidity of  a  mining  claim  is  not  vitiated  by 
a  long  delay  between  the  initiation  of  the 
contest  and  the  hearing  on  the  ground  that 
the  further  processing  of  the  contest  is 
barred  by  estoppel  or  laches  because  Gov- 
ernment property  is  not  to  be  disposed  of 
contrary  to  law  on  account  of  the  acquies- 
cence, laches,  or  failure  to  act  of  its  officers 
or  agents. 

United  States  v.  Julius  S.  Foster  and 
Minerals   Engineering   Company,   A-29994 

(June  24, 1964) 

Reliance  on  information  or  advice  fur- 
nished by  an  employee  of  a  land  office  will 
not  confer  upon  an  applicant  any  right  or 
interest  that  is  not  provided  by  law. 
Cecil  W.  Hinshaw,  A-30006  (July  23, 1964) 

The  United  States  cannot  be  bound  by 
the  unauthorized  act  of  a  land  office  in  ap- 
proving an  assignment  of  a  desert  land 
entry  by  an  entryman  who  has  been  de- 
prived of  his  right  to  assign  by  a  specific 
act  of  Congress. 

Muriel  E.  Nunnelley  et  ah,  A-30074 
(Aug.  18, 1964) 

The  Department  is  not  bound  or  estopped 
by  erroneous  advice  given  by  personnel  of 
the  Bureau  of  Land  Management. 
Charles  M.  Slocam,  A-30188  (Oct.  1,  1964) 

Neither  unauthorized  acts  by  employees 
of  the  Bureau  of  Land  Management  nor 
erroneous  information  furnished  by  them 
can  serve  as  the  basis  for  conferring  rights 
not  authorized  by  law  or  for  excusing  the 
nonperformance  of  acts  that  are  required 
by  law  to  be  performed  before  the  vesting 
of  a  right. 

Jess  H.  Nicholas,  Jr.,  A-30065  (Oct.  13, 
1964) 

III.  AWARDS 

Necessary  expenses,  including  the  cost  of 
travel  to  Departmental  convocations,  may 
be  incurred  in  connection  with  honorary 
awards  to  retired  employees  of  the  De- 
partment under  the  Government  Employ- 
ees' Incentive  Awards  Act  (act  of  Sept.  1, 
1954,  Title  III;  68  Stat.  1112). 
Payment  of  Travel  Expenses  of  Retired 
Employees  to  Receive  Awards,  M-36290 
(June  30,  1955) 
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IV.  COMPENSATION 

The  3-year  period  required  for  a  longev- 
ity increase  is  interrupted  if  a  position 
held  by  an  employee  is  reclassified  in  a 
higher  grade  and  despite  the  subsequent 
restoration  of  the  position  to  the  initial 
grade.  The  3-year  period  must  be  com- 
puted from  the  date  upon  which  the  posi- 
tion was  restored  to  the  initial  grade. 
Longevity  Step-Increases,  M-36272  (Apr.  5, 
1955) 

V.  CONFLICT  OF  INTERESTS 

The  ownership  of  stock  by  an  employee 
of  the  Bureau  of  Mines  in  a  coal  mine  in- 
vestigated periodically  under  Title  II  of 
the  Federal  Coal  Mine  Safety  Act  (30 
U.S.C.,  sees.  471-483)  is  prohibited  by  sec- 
tion 4  of  the  organic  act  of  the  Bureau  of 
Mines  (37  Stat.  682;  30  U.S.C.  sec.  6). 
Stock  Ownership  By  Bureau  of  Mines 
Employee,  M-36607  (Dec.  29,  1960) 

Members  of  O&C  Advisory  Boards  ap- 
pointed as  representatives  of  agriculture, 
labor,  industry,  the  public  at  large,  or  some 
other  group  which  a  member  represents  or 
for  which  he  is  in  a  position  to  speak  are 
not  employees  of  the  Federal  Government 
and  therefore  not  subject  to  the  conflict  of 
interest  statutes  (P.L.  87-849,  76  Stat. 
1119 ;  18  U.S.C,  Supp.,  sees.  202,  203,  205, 
207,208,209). 

O&C  Advisory  Boards  -  Applicability  of 
Conflict  of  Interest  Statutes,  M-36654 
(Aug.  12, 1963) 

VI.  INTEREST  IN  LANDS 

The  fact  that  a  United  States  deputy 
mineral  surveyor  performed  the  work  of 
locating  a  claim  for  a  patent  applicant  does 
not,  in  the  absence  of  evidence  that  at  the 
time  of  location  the  surveyor  had,  or  has 
since  acquired,  an  interest  in  the  land, 
make  the  location  void  by  reason  of  section 
452  of  the  Revised  Statutes  which  pro- 
hibits the  purchase  or  acquisition  of  inter- 
ests in  the  purchase  of  public  lands  by  of- 
ficers, clerks,  and  employees  of  the  Gen- 
eral Land  Office. 

Seymour  Gray  et  al.  v.  Milner  Corporation, 
A-27431  (Aug.  21,  1957)  64  I.D.  337 

A  purchaser  of  public  land  in  Alaska  un- 
der the  Small  Tract  Act  who  acquires  the 
right  to  purchase  while  he  is  an  employee 
of  the  Department  of  the  Interior  is  prop- 


erly required  to  accept  a  patent  containing 
a  clause  providing  for  reversion  of  title  to 
the  United  States  if  the  land  is  used  for 
purposes  other  than  residence  or  recreation 
within  25  years  from  issuance  of  patent. 
Richard  D.  Mueller,  A-28422  (Nov.  14, 
1960) 

An  applicant  for  public  land  under  the 
Small  Tract  Act  who  subsequent  to  the  fil- 
ing of  his  application  but  before  any  action 
has  been  taken  thereon  accepts  employ- 
ment in  the  Department  of  the  Interior 
thereby  becomes  ineligible  to  acquire  an 
interest  in  public  land  administered  by 
the  Bureau  of  Land  Management  and  his 
desire  to  acquire  a  homesite  is  not  ground 
for  recognition  of  an  exception  to  the  de- 
partment rule  enunciating  such  ineligibil- 
ity. 

Frederick  W.  Goldsmith,  A-28704  (Aug.  22, 
1961) 

VII.  MEMBERS  OF  CONGRESS 

The  provisions  of  18  U.S.C.  sec.  431,  and 
of  section  9  of  noncompetitive  oil  and  gas 
leases  make  unlawful  the  holding  of  an  oil 
and  gas  lease  by  a  Member  of  Congress  i 
even  though  the  lease  was  issued  at  a  time  | 
when  the  lessee  was  not  a  Member  of  Con- 
gress. 

John  E.  Miles,  A-27075,  A-27144  (Apr.  11, 
1955)  62  I.D.  135   J 

The  first  United  States  Senators  elected 
to  represent  the  State  of  Alaska  following 
its  admission  into  the  Union  should  be 
chosen  without  distinction  in  regard  to 
length  of  time  they  are  to  serve  in  their 
initial  term  of  office. 

Classification  of  the  First  Senators  From 
the  State  of  Alaska  in  Regard  to  Their 
Initial  Term  of  Office,  M-36522  (July  30, 
1958) 

VIII.  POLITICAL  ACTIVITIES 

Section  2  of  the  Hatch  Act  prohibiting 
participation  in  or  interference  with  the    . 
election  of  certain  officers  is  applicable  to 
the  Governor  and  secretary  of  the  Terri-    . 
tory  of  Hawaii  as  well  as  other  individ    , 
uals  similarly  situated. 

Section  9  of  the  Hatch  Act  is  not  ap- 
plicable to  the  Governor  of  the  Territory 
of  Hawaii. 

Applicability  of  the  Hatch  Act  to  the  Gov-  ■'■■> 
ernor  of  the  Territory  of  Hawaii,  M-3657C 
(June  12,  1959)  66  I.D.  281    :■ 
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FEDERAL  PROPERTY  AND  ADMINISTRA- 
TIVE SERVICES  ACT 

(See  also  Surplus  Property) 
The  Department  of  the  Interior  has 
been  designated  as  disposal  agency  for 
Government-owned  power  and  communica- 
tion facilities  under  the  jurisdiction  of 
the  Interior  Department  which  have  a 
total  estimated  fair  market  value  of  $1,000 
or  more.  The  Secretary  of  the  Interior 
has  the  responsibility  of  disposing  of  such 

;  telephone  lines  on  Indian  reservations  by 
advertising  and  competitive  bid  or  by  ne- 
gotiation, in  his  discretion,  after  he  has 
determined  them  excess  to  the  needs  of  the 

i  Department  and,  as  the  designee  of  the 

)  Administrator  of  the  General  Services  Ad- 
ministration, has  determined  them  surplus 
to  the  needs  of  the  Government. 

:  Sale  of  Government-Owned  Telephone  Line 
and  Associated  Equipment  on  the  Black- 
feet  Reservation,  M-36359  (Nov.  29,  1956) 

Where  the  [fishing]  vessel  was  pur- 
chased solely  to  protect  the  interest  of 
the  United  States  by  virtue  of  its  lien  and 

:-  is  not  required  for  the  needs  of  this  De- 

:  partment  or  the  discharge  of  its  respon- 
sibilities, its  disposal  under  the  provisions 
of  the  act  is  authorized. 

:  Sale  of  Vessel  Acquired  as  Incident  to 
Foreclosure   of  Fisheries   Loan,   M-36565 

1   (July  27, 1959) 

FEES 
(See  also  Accounts) 
A  filing  fee  of  $10  is  payable  by  an  ad- 
verse claimant  at  the  time  of  filing  an 
adverse  claim  against  an  application  for 
mineral  patent  (43  CFR  185.84),  but  fail- 
ure to  pay  the  required  fee  at  the  time  of 
submitting  the  claim  does  not  nullify  an 
otherwise  sufficient  claim,  and  the  fact 
that  the  required  fee  was  not  paid  until 

1  after  the  expiration  of  the  period  allowed 
for  filing  the  claim  does  not  defeat  the 
claim,  the  fee  having  been  promptly  paid 
when  requested  of  the  adverse  claimants. 
California  Pcrlite  Corporation  et  ah, 
A-27444  (July  22,  1957) 

,       One    who    applies    for    a    right-of-way 
under  the  act  of  Jan.  21,  1895,  must  com- 
ply with  the  requirements  of  the  regu- 
,  lations  and  pay  whatever  fee  that  they 
;   require.  And,  whether  he  acquires  a  right- 


of-way  under  an  appropriate  rights-of-way 
act  or  use  the  land  for  that  or  any  other 
purpose,  he  must  comply  with  all  appli- 
cable regulations  issued  under  the  Oregon 
and  California  Grant  land  laws,  which  are 
directed  to  the  management  of  the  area, 
but  such  regulations  may  not  impose  fees 
for  the  enjoyment  of  rights  granted  by 
other  laws  unless  clearly  authorized  by 
law. 

Rights  of  Mining  Claimants  to  Access  Over 
Public  Lands  to  Their  Claims,  M-36584 
(Oct.  20,  1959)  66  I.D.  361 

Where  a  Departmental  regulation  re- 
quires that  the  filing  fee  due  in  connection 
with  a  request  for  a  5-year  extension  of  an 
oil  and  gas  lease  be  paid  before  a  certain 
date,  a  check  for  the  filing  fee  (and  rental) 
filed  before,  but  erroneously  dishonored  by 
the  drawee  bank  after,  the  pertinent  date 
will  be  held  to  have  been  paid  within  the 
prescribed  time. 

Duncan  Miller,  A-28657    (Mar.  29,  1963) 

70  I.D.  113 

The  inclusion  of  an  interest  component  in 
establishing  user  charges  or  fees  under 
section  8  of  the  Aquarium  Act  is  discre- 
tionary and  not  mandatory. 

If  interest  is  to  be  considered,  the  Secre- 
tary would  need  to  determine  the  proper 
interest  rate  and  the  effect  the  increased 
charges  would  have  in  collecting  sufficient 
revenues  to  meet  the  specific  obligations 
of  section  8  of  the  Aquarium  Act. 
Payment  of  Interest  on  the  Capital  Cost  of 
the  National  Fisheries  Center  and 
Aquarium,  M-36663  (Dec.  9,  1963) 

70  I.D.  514 

FISH   AND   WILDLIFE   COORDINATION 
ACT 
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I.  GENERALLY 

The  Secretary  of  the  Interior  has  broad 
powers  over  public  lands  made  available 
to  him  for  use  under  the  Fish  and  Wildlife 
Coordination  Act,  and  he  may  in  a  co- 
operative agreement  with  a  State  agency 
regarding  their  use  as  a  wildlife  refuge, 
make  such  use  exclusive  or  non-exclusive, 
provide  for  revocation  on  any  terms  he 
deems  appropriate,  or  waive  the  right,  and, 
so  long  as  such  terms  and  conditions  are 
not  contrary  to  law  or  the  provisions  of  a 
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withdrawal  order  relating  to  the  land,  he 
will  be  bound  by  the  agreement. 
Use  of  Public  Lands  Made  Available  to 
Secretary  of  the  Interior  Pursuant  to  Fish 
and  Wildlife  Coordination  Act  (16  U.S.C. 
sec.  661  et  scq.),  by  State  Agencies  for 
a  Wildlife  Refuge,  M-36594-(Supp.)' 
(Apr.  29, 1960) 

The  Fish  and  Wildlife  Coordination  Act 
contains  authority  for  the  acquisition  by 
agencies  constructing  water-resource 
development  projects  of  lands  for  fish  and 
wildlife  conservation  purposes  in  connec- 
tion with  projects  not  substantially  com- 
pleted as  of  the  date  of  enactment  of  the 
Fish  and  Wildlife  Coordination  Act. 
Authority  for  the  Acquisition  of  Lands  for 
Fish  and  Wildlife  Conservation  Purposes 
at  Federal  Water-Resource  Development 
Projects  Authorized  Prior  to  the  Date  of 
Enactment  of  the  Fish  and  Wildlife  Co- 
ordination Act,   M-36643    (Dec.  18,  1962) 

69  I.D.  224 

FISH  AND  WILDLIFE  SERVICE 

Public  Law  1024,  84th  Cong.  (70  Stat. 
1119),  established  the  broad  authority  of 
the  Secretary  of  the  Interior  to  make  loans 
with  respect  to  financing  and  refinancing 
of  operations,  maintenance,  replacement, 
repair,  and  equipment  of  fishing  gear  and 
vessels,  and  for  research  into  the  basic 
problems  of  fisheries.  Administration  of 
the  loan  fund  requires  consideration  of  the 
requirements  of  Maritime  law  as  well  as 
the  matter  of  security  for  loans  to  be 
granted. 

Interpretation  and  Effect  of  Public  Law 
102Jf,  8Jfth  Cong.,  on  Administration  of 
Fisheries  Loan  Fund  Through  United 
States  Fish  and  Wildlife  Service,  M-36397 
(Dec.  7,  1936) 

Lands  withdrawn  from  mining  location 
cannot  be  made  subject  to  location  by 
modifying  the  withdrawal  where,  after  the 
lands  were  withdrawn  the  Fish  and  Wild- 
life Service  had,  pursuant  to  statutory 
authority,  granted  the  use  and  control  of 
the  land  to  a  State  for  use  in  a  wildlife 
project  unless  or  until  the  land  is  released 
by  the  State. 

Application  of  Mining  Laws  to  Withdrawn 
Lands  Used  by  a  State  for  Wildlife  Pur- 
poses, M-36407  (Jan.  25,  1957) 


There  is  no  general  statutory  authority 
for  the  construction  of  fish  hatcheries  and 
the  acquisition  of  lands  therefor  sufficient 
to  overcome  a  point  of  order  directed  to  an 
item  in  a  general  appropriation  bill  mak- 
ing funds  available  for  the  establishment 
and  construction  of  a  fish  hatchery.  The 
act  of  Aug.  14,  1946  (60  Stat.  1080;  16 
U.S.C.  sees.  661-666c),  commonly  known 
as  the  Coordination  Act,  authorizes  the 
appropriation  of  funds  for  the  construction 
of  fish  hatcheries  and  other  facilities 
where  such  facilities  are  necessary  for  the 
economical  administration  of  areas  made 
available  to  the  Secretary  of  the  Interior 
under  the  act. 

Statutory  Authority  for   Construction  of 
Fish  Hatcheries,  M-36498  (Feb.  11,  1958) 

In  apportioning  Federal  funds  for  wild- 
life restoration  purposes  under  section  4 
of  the  Fittman-Robertson  Act  (50  Stat. 
918;  16  U.S.C.  sec.  669c),  as  amended,  the 
Secretary  of  the  Interior  should  include  as 
"license  holders  of  each  State"  all  indi- 
viduals to  whom  a  State  has  issued  one  or 
more  licenses;  he  should  not  include  all 
licenses  issued  by  a  State  when,  under 
State  law,  more  than  one  license  may  be 
issued  to  a  single  individual. 

In  apportioning  Federal  funds  for  wild- 
life purposes  under  section  4  of  the 
Pittman-Robertson  Act  the  Secretary  of 
the  Interior,  acting  through  such  rules  and 
regulations  as  he  deems  appropriate,  is 
entitled  to  require  from  each  State  to 
which  he  apportions  funds,  a  duly  exe- 
cuted certificate  of  the  number  of  license 
holders  in  the  State  before  he  determines 
the  amount  of  the  annual  sums  payable  to 
that  State  under  the  Act. 
Interpretation  of  Section  lt  of  the  Pittman- 
Robertson  Act  (50  Stat.  918;  16  U.S.C,  see. 
669c),  as  Amended,  M-36560  (June  4, 
1959)  66  I.D.  219 

Where  a  fishing  vessel  is  sold  to  satisfy 
a  first  lien  held  by  the  United  States  aris- 
ing out  of  a  fisheries  loan  authorized  by 
the  Fish  and  Wildlife  Act  of  1956  (70  Stat. 
1119);  15  U.S.C.  sec.  742a),  the  United 
States  may  bid  at  the  sale  such  sum,  not 
exceeding  the  amount  of  its  claim  with 
expenses  of  sale  as  the  Secretary  of  the 
Interior  or  his  authorized  representative 
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may  direct.  62  Stat.  972;  28  U.S.C.  sec. 
2410. 

Fishing  vessels  acquired  by  the  United 
States  as  an  incident  of  the  loan  program 
may  be  disposed  of  under  the  Federal 
Property  and  Administrative  Services  Act 
of  1949  (63  Stat.  378;  40  U.S.C.  sec.  471) 
as  amended. 

Sale  of  Vessel  Acquired  as  Incident  to 
Foreclosure  of  Fisheries  Loan,  M-36565 
(July  27,  1959) 

Although  the  Fur  Seal  Act  of  1944  pro- 
hibits the  taking  of  sea  otters,  there  is  no 
international  agreement  or  treaty,  which 
can  be  found,  as  a  basis  for  the  protection 
of  sea  otter  either  at  sea  or  within  the 
territorial  waters  of  the  United  States. 

The  intended  purpose  of  the  Fur  Seal  Act 
of  1944  was  to  regulate  persons  under  the 
jurisdiction  of  the  United  States. 

The  Congressional  intention  of  the  Fur 
Seal  and  Alaska  Statehood  Acts  taken  as 
a  whole  was  to  protect  sea  otters  in  the  high 
seas  and  leave  the  regulation  of  sea  otters 
within  the  three-mile  limit  to  the  States. 

The  Fur  Seal  Act  of  1944  fully  protects 
fur  seals  both  on  the  high  seas  and  within 
the  territorial  waters  of  the  States. 
Regulation  of  Sea  Otters  Within  the  Three- 
Mile  Limit,  M-36650  (Mar.  29,  1963) 

70  I.D.  107 

FREIGHT  RATES 

The  Secretary  of  the  Interior  has  author- 
ity under  the  provisions  of  the  act  of 
Mar.  12,  1914  (38  Stat.  305;  48  U.S.C. 
sec.  301  et  scq. ) ,  to  establish  through  rates 
which  are  different  from  local  rates  appli- 
cable to  intermediate  points  and  to  estab- 
lish rates  for  freight  shipped  from  ports 
in  the  States  via  steamship  and  the  Alaska 
Railroad. 

Alaska  Railroad  Freight  Rates,  M-36317 

(Jan.  19,  1956)  63  I.D.  33 

FUNDS 

(Sec  also  Accounts,  Appropriations, 
Expenditures) 

Page 

I.  Generally 307 

II.  Contributed  Funds 307 

I.  GENERALLY 

Expenses  incurred  by  the  Tribal  Council 
on  and  after  the  date  of  the  Secretarial 
proclamation  declaring  the  act  of  Sept.  3, 


1954,  to  be  in  effect  are  not  reimbursable  by 
the  United  States. 

The  payment  of  $2,250,000  provided  for 
in  section  2  of  the  act  may  not  be  in- 
creased or  decreased  without  further 
legislation  by  the  Congress. 
Interpretation  of  the  Cheyenne  River  Act 
of  September  3,  1954  (08  Stat.  1191), 
M-36323  (Jan.  12,  1956)  63  I.D.  7 

In  apportioning  Federal  funds  for  wild- 
life restoration  purposes  under  section  4  of 
the  Pittman-Robertson  Act  (50  Stat.  918; 
16  U.S.C.  sec.  669c),  as  amended,  the  Secre- 
tary of  the  Interior  should  include  as  "li- 
cense holders  of  each  State"  all  individuals 
to  whom  a  State  has  issued  one  or  more  li- 
censes ;  he  should  not  include  all  licenses 
issued  by  a  State  when,  under  State  law, 
more  than  one  license  may  be  issued  to  a 
single  individual. 

In  apportioning  Federal  funds  for  wild- 
life purposes  under  section  4  of  the  Pitt- 
man-Robertson  Act  the  Secretary  of  the 
Interior,  acting  through  such  rules  and 
regulations  as  he  deems  appropriate,  is  en- 
titled to  require  from  each  State  to  which 
he  apportions  funds,  a  duly  executed  cer- 
tificate of  the  number  of  license  holders 
in  the  State  before  he  determines  the 
amount  of  the  annual  sums  payable  to  that 
State  under  the  Act. 

Interpretation  of  Section  4  of  the  Pittman- 
Robertson  Act  (50  Stat.  918;  16  U.S.C., 
sec.  669c),  as  Amended,  M-36560  (June  4, 
1959)  66  I.D.  219 

II.  CONTRIBUTED  FUNDS 

The  language  of  the  current  legislation 
(act  of  Aug.  31,  1954;  68  Stat.  1037) 
authorizing  acceptance  of  donated  funds  to 
be  matched  by  appropriated  funds  for 
acquisition  of  non-Federal  lands  within 
the  existing  boundaries  of  any  national 
park  is  clear  and  unambiguous  and  it  was 
the  intent  of  the  Congress  to  require  that 
donations  be  made  in  cash  in  order  to 
be  eligible  for  such  matching.  Accordingly, 
a  donation  of  an  equivalent  in  land  value 
could  not  be  accepted  in  lieu  of  a  cash 
donation. 

Use  of  "50-50"  Land  Acquisition  Funds  for 
the  Possible  Acquisition  of  Tract  No.  317-B 
(Marie  Schulcr),  Rocky  Mountain  Nation- 
al Park,  M-36384  (Oct.  19, 1956) 
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A  contract  to  purchase  non-Federal  land 
in  a  national  park  subject  to  a  reservation 
by  the  vendor  of  a  life  estate,  if  coupled 
with  a  prior  agreement  by  the  landowner 
to  "donate"  funds  to  the  National  Park 
Trust  Fund  if  and  when  the  purchase  is 
completed,  on  condition  that  the  funds  are 
to  be  used  to  construct  a  road  from  which 
the  life  tenant  will  benefit,  is  unauthorized. 

An  agreement  by  a  landowner  to  donate 
funds  to  the  National  Park  Trust  Fund, 
conditioned  upon  the  purchase  of  the  land 
for  national  park  purposes  and  the  use  of 
the  funds  to  construct  a  road  from  which 
the  landowner  will  benefit  as  life  tenant 
of  the  land,  is  invalid  and  unenforceable 
since  a  donation  upon  these  conditions 
will  not  result  in  a  "voluntary  transfer 
of  property  without  any  consideration  or 
compensation  therefor." 
Authority  to  Enter  Into  a  Contract  to  Pur- 
chase Land  if  Coupled  with  an  Agreement 
by  the  Landowner  to  Donate  Funds  to  the 
United,  States  for  Specified  Purposes  When 
the  Purchase  is  Completed;  Eileen  M. 
Hunter  Property,  Grand  Teton  National 
Park,  M-36402  (Jan.  14. 1057) 

GEOLOGICAL  SURVEY 

When  the  Director  of  the  Geological  Sur- 
vey recommends  certain  acquired  lands  of 
the  United  States  for  leasing  in  accord- 
ance with  the  competitive  leasing  provi- 
sions of  the  Mineral  Leasing  Act,  he  has, 
in  effect,  defined  them  as  being  within  the 
known  geologic  structure  of  a  producing 
oil  and  gas  field. 

Max  Bar  ash,  The  Texas  Company,  A-27239 
(Feb.  14,  1956)  63  I.D.  51 

The  supervision  of  oil  and  gas  develop- 
ment and  producing  operations  on  Federal, 
public  and  acquired  land  oil  and  gas  leases 
is  a  function  of  the  Geological  Survey  and 
reports  of  violations  of  the  relevant  lease 
terms  and  operating  regulations  should  be 
referred  to  the  appropriate  official  of  that 
Bureau. 

Rights  of  an  Oil  and  Gas  Lessee  to  the  Use 
of  the  Surface  of  the  Land  and  Surface 
Materials  in  His  Lease,  and  With  Respect 
to  Injury  to  the  Land  and  Vegetation  by 
Reason  of  Operations  Under  the  Lease, 
M-36575  (Aug.  26,  1959) 


GRAZING  AND   GRAZING  LANDS 

An  applicant  for  desert  land  entry  upon 
public  land  upon  which  authorized  range 
users  have  placed  permanent  improvements 
is  properly  required  to  compensate  the 
range  users  for  such  improvements  as  a 
condition  to  allowance  of  the  entry. 
Una  D.  Pidcoe,  A-29068  (Nov.  6,  1962) 

Although  a  range  area  may  have  been 
grazed  for  years  during  summer  months 
and  summer  grazing  is  convenient  for  cer- 
tain range  users,  a  restriction  on  the  use 
of  the  range  for  grazing  during  the  sum- 
mer months  made  by  the  district  manager 
in  an  attempt  to  improve  the  condition  of 
the  range  will  be  sustained  where  the 
range  users  do  not  satisfactorily  show  that 
his  action  is  arbitrary  or  capricious  in 
changing  the  season  of  use. 
Reuben  Meeks  et  ah,  A-30316  (Sept.  10, 
1964) 

GRAZING  LEASES 
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I.  GENERALLY 

Accrued  rental  under  a  grazing  lease  be- 
comes  a   debt  due  to  the  United   States 
which  the  Secretary  of  the  Interior  has  no 
authority   to  waive  or  compromise. 
E.  R.  Wheeler,  A-27069  (Apr.  1,  1955) 

An  application  for  a  grazing  lease  will 
not  be  allowed  for  land  already  under  graz- 
ing lease  to  another,  where  there  is  no 
basis  for  canceling  the  outstanding  lease. 
Robert  E.  Rowe,  A-27063  (Apr.  11,  1955) 

An  applicant  for  a  grazing  lease  who  is 
not  qualified  as  a  preference-right  appli- 
cant has  no  standing  to  complain  of  the  is- 
suance of  a  consolidated  grazing  lease  to  a 
preference  right  claimant  without  the  giv- 
ing of  notice  to  the  former. 
Carl  O.  Thomsen,  Carl  M.  Ballinger, 
A-27171  (Nov.  7,  1955) 

The  Department  will  adhere  to  its  po- 
sition that  a  mineral  locator  of  an  unpat- 
ented mining  claim  has  no  right  to  its  sur- 
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:ace  resources,  except  such  as  may  be  re- 
mired  for  actual  mining  purposes,  and  that 
:he  Department  has  authority  to  issue 
grazing  leases  under  the  Taylor  Grazing 
A.ct  to  utilize  the  grazing  resources  on  such 
claims. 
Albert  Braach,  A-27225  (Dec.  28,  1955) 

II.  APPLICATIONS 

After  partial  rejection  of  an  application 
for  renewal  of  a  grazing  lease  because  of 
a  competing  application  filed  by  a  contigu- 
3us  landowner,  notice  during  the  pendency 
)f  an  appeal  from  such  rejection  that  the 
competing  applicant  has  disposed  of  his 
3ase  lands  requires  that  the  appeal  be  re- 
manded to  the  Bureau  of  Land  Manage- 
ment for  disposition  in  accordance  with  the 
^ltered  circumstances. 
Evan  J.  Watt,  Trustee,  et  al.,  Coyne  C. 
I    Tibbets,  A-27775  (Dec.  23, 1958) 

III.  APPORTIONMENT  OF  LAND 

Where  conflicting  preference  right  appli- 
cations are  filed  for  grazing  leases,  a  divi- 
sion for  leasing  purposes  of  the  available 
public  land  by  the  district  range  manager 
will  not  be  disturbed  where  it  appears 
from  a  review  of  the  factors  involved  that 
the  division  is  equitable. 
Maynard  and  Mattie  Neivcombe,  K.  R. 
Rhiley,  A-27199  (Nov.  9, 1955) 

A  division  of  lands  for  grazing  purposes 
among  preference-right  applicants  on  an 
equal  plane  of  preference  will  not  be  dis- 
turbed on  appeal  where  review  of  all  the 
factors  involved  indicates  that  the  division 
[was  equitable. 

Albert  H.  Oldman,  Jr.,  Fred  Rutschman, 
A-27337  (July  6,  1956) 

Where  land  available  for  leasing  under 
section  15  of  the  Taylor  Grazing  Act  is 
mot  sufficient  to  enable  each  preference- 
right  applicant  to  receive  sufficient  land  to 
permit  the  proper  use  of  his  contiguous 
land,  an  apportionment  of  the  available 
.land  among  the  preference-right  applicants 
must  be  made. 

Hamilton  H.  Fox,  A-27258  (Aug.  14,  1956) 

63  I.  D.  258 

A  division  of  lands  for  grazing  purposes 
among  preference-right  applicants  on  an 
equal  plant  of  preference  will  not  be  dis- 
turbed on  appeal  where  review  of  all  of 


the    factors    involved    indicates    that    the 
division  is  equitable. 

Paul  A.  Kropp,  Larson  Brothers,  A-27490 
(Oct.  25,  1957) 

Where  two  contending  preference-right 
applicants  have  not  shown  that  they  need 
the  public  land  applied  for  in  order  to  en- 
able them  to  make  proper  use  of  their 
contiguous  lands,  an  award  is  to  be  made 
between  them  as  though  they  were  not 
preference-right  applicants. 

As  between  contending  applicants  for 
section  15  leases  who  own  contiguous 
lands,  an  award  must  be  made  to  the  one 
who  has  greater  need  of  the  public  land 
to  permit  proper  use  of  his  contiguous  land. 
If  only  one  of  the  applicants  owns  adjoin- 
ing land,  an  award  must  be  made  to  him  if 
he  needs  the  public  land  for  proper  use  of 
his  contiguous  land  even  though  another 
applicant  may  have  a  greater  need  for  the 
public  land.  If  none  of  the  contending 
applicants  owns  contiguous  land,  an  award 
is  to  be  made  between  them  on  the  basis 
of  such  factors  as  their  need  for  the  land 
and  proper  range  management  practices. 
Winchester  Land  and  Cattle  Company  et 
ah,  A-27546  (Apr.  8, 1958)  65  I.  D.  148 

An  equitable  award  of  approximately 
equal  proportions  of  Federal  range  land  to 
each  of  two  conflicting  preference  right 
applicants  to  lease  will  not  be  disturbed 
in  the  absence  of  evidence  which  shows 
that  the  Federal  range  in  controversy  or  a 
specific  portion  of  it  is  complementary  to 
the  privately  owned  or  controlled  land  of 
either  of  the  applicants. 
Thomas  W.  Dixon,  Sauvcur  Inchauspe, 
A-28275  (July  13, 1960) 

Where  land  available  for  leasing  under 
section  15  of  the  Taylor  Grazing  Act  is 
apportioned  among  conflicting  applicants 
on  the  basis  of  their  respective  preference 
rights  and  needs,  a  decision  making  such 
an  award  will  not  be  disturbed. 
Hamilton  H.  Fox,  A-28882  (May  24,  1962) 

A  division  of  lands  for  leasing  purposes 
among  preference-right  applicants  on  an 
equal  plane  of  preference  will  not  be  dis- 
turbed where  a  review  of  all  the  factors 
involved  indicates  that  the  division  is  equi- 
table. 
Abraham  Lorenz,  A-29918  (May  25,  1964) 
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IV.  ASSIGNMENT 

A  grazing  lease  may  be  assigned  only 
with  the  consent  of  the  signing  officer 
which  is  evidenced  by  the  issuance  of  a 
new  lease  to  the  assignee. 
Carl  O.  Thamsen,  Carl  M.  Ballinger, 
A-27171  (Nov.  7, 1955) 

V.  CANCELLATION 

The  existence  of  a  grazing  lease  will  not 
bar  the  disposal,  in  accordance  with  the 
general  authority  of  section  7  of  the  Taylor 
Grazing  Act,  of  the  leased  land  through 
public  sale  as  an  isolated  tract;  and  the 
grazing  lease  may  be  canceled  in  order  to 
effect  such  disposal. 

A  determination  by  the  manager  of  the 
amount  of  compensation  to  be  paid  to  a 
grazing  lessee  for  his  improvements  upon 
the  cancellation  of  his  lease  will  not  be 
disturbed  where  it  is  accurate  and  rea- 
sonable ;  however,  an  award  of  compen- 
sation for  the  loss  of  grazing  use  should 
be  reexamined  where  in  fact  the  lease 
has  been  allowed  to  run  for  its  full  term 
and  the  lessee  has  not  apparently  suffered 
any  loss  of  grazing  use. 
Henry  Petz,  Mary  B.  Wilson,  Adminis- 
tratrix of  the  Estate  of  Frank  H.  Wilson, 
A-27017  (Feb.  11,  1955)  62  I.D.  33 

A  grazing  lease  is  subject  to  termina- 
tion in  whole  or  in  part  because  of  loss  of 
control  by  the  lessee  of  all  or  a  part  of  any 
lands  which  were  recognized  as  the  basis 
of  his  preference  right  to  the  lease. 
Carl  O.  Thomsen,  Carl  M.  Ballinger, 
A-27171  (Nov.  7, 1955) 

Where  the  range  manager  has  held  a 
grazing  lease  for  cancellation  on  the  basis 
of  unverified  complaints  and  without  al- 
lowing the  lessee  30  days  to  cure  a  default, 
as  provided  in  the  lease,  it  is  proper  to  re- 
mand the  matter  for  further  investigation 
and  procedure  in  accordance  with  the 
terms  of  the  lease. 
Albert  Braach,  A-27225  (Dec.  28,  1955) 

The  fact  that  lessees  apparently  have  no 
water  available  for  stock  on  lands  in- 
cluded in  section  15  grazing  leases  and  that 
the  lessees  have  no  preference  right  to  a 
lease  are  not  grounds  for  canceling  the 
leases. 

A  grazing  lease  issued  under  section  15 
of  the  Taylor  Grazing  Act  provides  for  the 


reduction  of  the  leased  area  where  it  is 
unreasonably  excessive  for  the  number  oi 
stock  owned  by  the  lessee,  and  where  leased 
land  is  not  used  to  graze  livestock  am 
the  amount  leased  seems  excessive  for  th< 
number  of  stock  presumably  owned  by  tin 
lessees,  the  case  will  be  remanded  to  de 
termine  to  what  extent  the  leased  a  ret 
may  be  excessive  and  to  reduce  it  accord 
ingly. 

Nyswonger  Brothers,  Ebbie  Davis  am 
Sam  Fancher,  A-27238  (Feb.  29,  1956) 

It  is  proper  to  cancel  a  portion  of  a  graz 
ing  lease  where  it  appears  that  the  land  i> 
suitable  for  desert  land  entry,  and  it  doe; 
not  appear  that  cancellation  of  the  lease 
will  seriously  interfere  with  the  lessee's 
grazing  operations. 
Sidney  Smith,  A-27249  (Mar.  12,  1956) 

Before  a  grazing  lease,  issued  pursuanl 
to  section  15  of  the  Taylor  Grazing  Act 
can  be  canceled  to  permit  entry  of  the  land 
under  the  Desert  Land  Law,  it  must  be 
shown  that  the  land  has  been  properly 
classified  for  disposition  under  that  law, 
Walter  E.  Seott,  A-27293  (June  21,  1956) 

A  portion  of  a  grazing  lease  may 
properly  be  canceled  where  it  appears  thai 
the  land  is  suitable  for  disposition  by  public 
sale,  and  partial  cancellation  of  the  lease 
will  not  seriously  interfere  with  the 
lessee's  grazing  operations. 
Gladys  M.  Waters,  A-27394  (Dec.  20, 1956) 

A  grazing  lease  is  improperly  issued  anc 
is  subject  to  cancellation  where  it  is  issuec 
to  one  applicant  during  the  time  that  a! 
conflicting  applicant  has  a  right  to  appeal' 
from  the  award  to  the  former. 

Where  land  is  included  in  a  grazing  lease; 
because  the  lessee  controls  base  land  which' 
was  recognized  as  giving  him  a  preference 
right  to  the  leased  land,  the  lease  can  be 
canceled  as  to  the  leased  land  when  the 
lessee  loses  control  over  the  base  land. 

A  valid  existing  grazing  lease  can  only 
be  canceled  under  some  provision  of  the 
regulations  of  the  Department  or  the  lease 
itself  and  it  is  error  to  partially  cancel  a 
lease  on  the  ground  that  some  other  party 
can  better  utilize  the  land  for  grazing  in 
conjunction  with  private  lands  he  owns 
or  controls. 

Joseph  Rebieh   ct   ah,  A-27491    (Jan.  13, 
1958) 


GRAZING   LEASES,   V,   VI 


311 


Where. a  desert  land  entry  is  allowed  for 
>art  of  the  land  included  in  a  grazing  lease 
tnd  the  lease  is  canceled  to  that  extent, 
l  protest  against  the  allowance  of  the 
lesert  land  entry  is  properly  dismissed 
Where  there  is  no  showing  that  partial 
lancellation  of  the  lease  will  seriously 
nterfere  with  the  lessee's  grazing 
>perations. 
Wicl  M.  Lidstone,  A-27757  (Dec.  3,  1958) 

An  isolated  tract  of  public  land  is 
woperly  classified  as  suitable  for  disposal 
>y  public  sale  when  sale  of  the  land  will 
lot  seriously  interfere  with  grazing  opera- 

'ions  being  conducted  on  the  land  under 
i  grazing  lease. 

fames  P.  Winslow,  A-28115  (Dec.  22, 1959) 

Where  a  dependent  resurvey  of  public 
ands  shows  that  the  gradual  movement  of 
i  river  has  washed  away  a  Government 
ot  and  that  the  position  once  occupied 
>y  the  lot  is  now  occupied  by  accretion  to 
urivately  owned  land  on  the  opposite  side 
if  the  river,  an  outstanding  grazing  lease 
overing  the  lot  must  be  canceled. 
lorcn  Jacobson,  A-28341   (July  12,  1960) 

VI.  PREFERENCE-RIGHT  APPLICANTS 
The  division  of  public  lands  among  graz- 
ng  lease  applicants  on  an  equal  plane  of 
>reference  must  be  guided  by  the  require- 
ments of  equity  and  the  public  interest. 
Consideration  must  also  be  given  to  the 
:omparative     ability    of     the    applicants 
effectively    to    utilize    the    range    under 
proper  range  management   practices,   the 
umount  of  Federal  range  that  is  necessary 
■;o  permit  proper  use  of  the  preference- 
eight  applicant's  base  land,  and  any  other 
I  actors  which  are  pertinent  to  the  purposes 
j  >f  the  Taylor  Grazing  Act. 

A  division  of  lands  for  leasing  purposes 
tinong  preference-right  applicants  on  an 
■qual  plane  of  preference  will  not  be  dis- 
urbed  on  appeal  where  a  review  of  all 
he  factors  involved  indicates  that  the 
livision  was  equitable,  and  the  mere  fact 
hat  a  former  grazing  lessee,  who  is  also 
i  present  conflicting  preference-right 
ipplicant,  will  probably  be  economically 
lisadvantaged  by  such  a  division,  does  not 
)er  sc  amount  to  a  failure  to  do  equity. 
fames  M.  Stoos,  A-27042  (Mar.  23,  1955) 


An  award  of  a  grazing  lease  to  a  quali- 
fied preference-right  applicant  will  not  be 
disturbed  merely  because  another  com- 
peting preference-right  applicant  fears  it 
may  cause  range  trouble. 
Roy  H.  Unzickcr,  Ethel  L.  Zeliner,  A-27070 
(Mar.  23,  1955) 

Section  15  of  the  Taylor  Grazing  Act, 
as  amended,  providing  that  preference 
shall  be  given  to  certain  occupants  of  con- 
tiguous lands  to  the  extent  necessary  to 
permit  the  proper  use  of  such  contiguous 
lands  does  not  require  the  Department  to 
seek  out  persons  in  the  preferred  class  and 
offer  them  grazing  leases.  It  requires  only 
that  if  such  persons  file  timely  applications 
for  grazing  leases  their  applications  shall 
be  preferred  over  the  applications  of  those 
not  in  the  preferred  class. 
Robert  E.  Roive,  A-27063  (Apr.  11,  1955) 

Where  a  preference-right  grazing  lease 
application  was  rejected  because  the  land 
applied  for  wras  included  in  an  existing 
preference-right  lease  issued  to  another 
and  where  substantial  evidence  in  the  rec- 
ord suggests  that  the  lessee  thereunder 
no  longer  occupies  or  controls  the  base 
lands  and  that  livestock  belonging  to  per- 
sons other  than  the  lessee  are  using  the 
base  and  leased  lands,  and  the  record  con- 
tains a  request  for  assignment  of  lease 
forms  for  a  transferee  of  the  lessee,  the 
case  will  be  remanded  for  determination 
as  to  who  controls  the  base  land,  whether 
the  leased  land  is  being  used  by  livestock 
not  belonging  to  the  lessee,  whether  any 
successor  or  assignee  of  the  lessee  is  en- 
titled to  a  new  lease,  and  for  consideration 
of  the  needs  of  conflicting  preference-right 
applicants  for  the  available  range  if  a  new 
lease  is  to  be  issued. 

Carl    O.     Thomsen,     Carl    M.    Balllnger, 
A-27171  (Nov.  7,  1955) 

Quaere:  Whether  privately  owned  land 
separated  from  public  land  by  a  mean- 
dered nonnavigable  stream  is  contiguous 
to  the  public  land  so  as  to  entitle  the 
holder  of  the  private  lands  to  a  preference 
right  to  a  grazing  lease  on  the  public  land. 
Maynard  and  Mattie  Newcombc,  K.  R. 
Rhilcy,  A-27199   (Nov.  9,  1955) 

A  corporation  whose  claim  to  a  prefer- 
ence right  to  a  lease  under  section  15  of 
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the  Taylor  Grazing  Act  is  predicated  upon 
the  fact  that  members  of  the  corporation 
own  or  lease  lands  contiguous  to  the  land 
applied  for  is  not  a  preference-right  claim- 
ant unless  it  can  show  that  it  at  least  oc- 
cupies such  contiguous  lands. 
Hamilton  H.  Fox,  A-27258  (Aug.  14,  1956) 

63  I.D.  258 

In  order  to  be  entitled  to  a  preference 
right  to  a  grazing  lease  under  section  15 
of  the  Taylor  Grazing  Act,  one  need  not 
be  engaged  in  the  livestock  business  or 
derive  his  principal  source  of  income  from 
raising  livestock.  However,  whether  one 
is  primarily  or  exclusively  engaged  in  the 
livestock  business  is  a  factor  which  can 
be  considered  in  making  an  award  of  leases 
between   two  preference-right  applicants. 

A  preference-right  applicant  for  a  lease 
under  section  15  of  the  Taylor  Grazing  Act 
must  show  that  he  needs  the  public  land 
applied  for  to  enable  him  to  make  proper 
use  of  his  contiguous  land ;  thus  where  an 
applicant  owns  land  contiguous  to  public 
land  applied  for  and  uses  both  for  summer 
grazing,  he  cannot  claim  a  preference 
right  on  the  ground  that  he  needs  the 
public  land  to  complement  his  operations 
on  winter  lands  which  are  also  owned 
by  him  but  which  are  not  contiguous  to 
the  public  land. 

Where  two  contending  preference-right 
applicants  have  not  shown  that  they  need 
the  public  land  applied  for  in  order  to  en- 
able them  to  make  proper  use  of  their 
contiguous  lands,  an  award  is  to  be  made 
between  them  as  though  they  were  not 
preference-right  applicants. 

As  between  contending  applicants  for 
section  15  leases  who  own  contiguous 
lands,  an  award  must  be  made  to  the  one 
who  has  greater  need  of  the  public  land 
to  permit  proper  use  of  his  contiguous 
land.  If  only  one  of  the  applicants  owns 
adjoining  land,  an  award  must  be  made  to 
him  if  he  needs  the  public  land  for  proper 
use  of  his  contiguous  land  even  though  an- 
other applicant  may  have  a  greater  need 
for  the  public  land.  If  none  of  the  con- 
tending applicants  owns  contiguous  land, 
an  award  is  to  be  made  between  them  on 
the  basis  of  such  factors  as  their  need  for 
the  land  and  proper  range  management 
practices. 


Where  the  case  files  contain  insufficient 
factual  information  upon  which  to  make 
an  award  of  public  land  between  two  con- 
tending preference-right  applicants,  the 
case  will  be  remanded  to  the  Bureau  of 
Land  Management  for  a  further  investiga- 
tion. 

Winchester  Land  and  Cattle  Company  et 
ah,  A-27546  (Apr.  8,  1958)         65  I.D.  148 

As  between  conflicting  applicants  for  a 
section  15  lease,  if  only  one  of  the  appli- 
cants owns  adjoining  land,  an  award 
must  be  made  to  him  if  he  needs  the  public 
land  for  proper  use  of  his  contiguous  land 
even  though  the  applicant  who  does  not 
own  contiguous  land  may  have  a  greater 
need  for  the  public  land. 

In  order  to  be  entitled  to  a  preference 
right  to  a  grazing  lease  under  section  15 
of  the  Taylor  Grazing  Act,  one  need  not 
be  engaged  in  the  livestock  business  ex- 
clusively or  derive  his  principal  source  oi 
income  from  raising  livestock. 
E.  W.  Davis,  A-29889  (Mar.  25,  1964) 

A  division  of  lands  for  leasing  purposes 
among  preference-right  applicants  on  an 
equal  plane  of  preference  will  not  be  dis- 
turbed where  a  review  of  all  the  factors  in- 
volved indicates  that  the  division  is 
equitable. 
Abraham  Lor  ens,  A-29918  (May  25,  1964) 

VII.  RENEWAL 

It  is  questionable  whether  the  holder  oi 
a  grazing  lease  containing  a  contractual 
right  of  renewal  is  entitled  to  a  renewal  oi 
his  lease  as  to  all  the  land  included  in  his 
previous  lease  where  he  no  longer  needs 
all  the  land  for  grazing  purposes. 
G.  Phil  Kent  et  ah,  A-27039  (Mar.  23, 1955) 

WThere  a  grazing  lease,  whose  10-yeai 
term  commenced  July  2,  1942,  provided 
that,  if  at  the  end  of  the  term  it  should 
be  determined  that  a  new  lease  should  be 
granted,  the  lessee  would  then  be  accorded 
a  preference  right  thereto  on  such  terms 
and  for  such  duration  as  might  be  fixed 
by  the  lessor,  the  term  of  the  renewed  lease 
was  not  required  to  be  of  the  same  dura- 
tion as  that  of  the  original  lease ;  and  the 
lessee  had  no  right  to  a  new  lease  of  longer 
duration  than  that  actually  fixed  by  the 
lessor. 
James  M.  Stoos,  A-27042  (Mar.  23,  1955) 
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After  partial  rejection  of  an  application 
for  renewal  of  a  grazing  lease  because  of 
a  competing  application   filed   by   a   con- 
tiguous landowner,  notice  during  the  pend- 
ency of  an  appeal  from  such  rejection  that 
;  the  competing  applicant  has  disposed  of 
his  base  lands  requires  that  the  appeal  be 
'  remanded  to  the  Bureau  of  Land  Manage- 
:  ment  for  disposition  in  accordance  with  the 
altered  circumstances. 
Evan  J.   Watt,  Trustee,  et  ah,  Coyne  C. 
Tibbets,  A-27775  (Dec.  23,  1958) 

A  grazing  lease  will  be  renewed  when  his- 
torical use,  topography,  physical  features 
and  general  need  favor  the  party  who  has 
held  the  lease  rather  than  a  new  applicant. 
Frank  W.  Campbell  Flying  Horseshoe  Cat- 
tle Company,  A-29435  (Aug.  6,  1963) 
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I.  GENERALLY 

Where  a  copy  of  a  grazing  permit  cannot 
be  found  in  the  Department's  records  or 
produced  by  the  permittee,  the  existence 
and  terms  of  the  permit  may  be  established 
by  other  Departmental  records  alluding  to 
it  and  by  the  testimony  of  the  permittee. 

In  the  absence  of  persuasive  evidence 
that  the  conclusions  are  incorrect,  the  esti- 
mates of  grazing  capacity  made  in  accord- 
ance with  standard  Bureau  practices  are 
to  be  used  in  determining  the  grazing  ca- 
pacity of  public  lands. 
C.  A.  George,  Verva  Bowen,  A-27488 
(Nov.  7, 1957) 


Determinations  of  the  carrying  capacity 
of  the  Federal  range  within  a  grazing  dis- 
trict, of  the  commensurability  of  base  prop- 
erty, and  of  proper  seasons  of  use  of  the 
range  are  within  the  discretion  of  the  range 
manager,  and  his  determinations  will  be 
accepted  where  there  is  no  showing  of 
error,  discrimination,  or  arbitrariness. 

Where  the  renewal  of  a  grazing  per- 
mit was  not  denied  to  an  applicant  for 
grazing  privileges  and  there  is  no  evidence 
that  the  value  of  the  applicant's  grazing 
unit  will  be  impaired  by  action  taken  on 
his  applications,  the  provision  in  section  3 
of  the  Taylor  Grazing  Act  that  no  per- 
mittee who  has  complied  with  the  applica- 
ble rules  and  regulations  shall  be  denied 
the  renewal  of  a  grazing  permit  if  such 
denial  will  impair  the  value  of  his  grazing 
unit  has  no  effect  on  the  award  of  grazing 
privileges  to  which  the  applicant  is  en- 
titled. 

Charles    H.    McChesncy    et    al.,    A-27630 
(May  28,  1958)  65  I.D.  231 

The  "right"  to  a  free-use  license  is  cir- 
cumscribed and  necessarily  limited  by  its 
possible  effect,  in  the  discretion  of  the  Sec- 
retary of  the  Interior  (and  his  delegates) 
on  other  users  in  an  allotted  Federal  range 
area. 

A  free-use  applicant  is  not  disqualified 
to  receive  the  free-use  license  applied  for 
by  the  mere  fact  that  he  can  care  for  his 
livestock  kept  for  domestic  purposes  on 
his  private  land,  nor  by  the  mere  fact  that 
he  is  a  regular  grazing  licensee  or  permit- 
tee, nor  by  the  mere  fact  that  he  is  not 
dependent  on  the  soil  and  its  products 
along  with  a  few  domestic  livestock  and 
their  products  for  his  principal  means  of 
livelihood. 

"Saddle  horses"  do  not  qualify  an  ap- 
plicant for  a  free-use  license;  however, 
horses  used  as  "work  stock"  may. 
Opinions  Relating  to  Fence  Construction 
and  Free-Use  Licenses  on  the  Federal 
Range,  M-36521  (June  27,  1958)  Memo- 
randum from  Field  Solicitor,  Salt  Lake 
City,  Utah,  to  State  Supervisor  for  Utah, 
Bureau  of  Land  Management.) 

The  provision  in  the  Federal  Range  Code 
that  in  the  event  of  failure  for  2  consecu- 
tive years  to  offer  base  in  an  application 
for  a  grazing  license  or  permit,  such  prop- 
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erty  will  lose  its  dependency  by  use  or  pri- 
ority will  be  read  independently  of  and 
as  unaffected  by  the  provision  in  the  code 
that  each  year  a  time  will  be  set  before 
which  applications  for  grazing  privileges 
must  be  filed  and  that  applications  which 
are  not  filed  on  or  before  that  date  will  be 
rejected  for  that  year  in  the  absence  of  a 
satisfactory  showing  justifying  the  late  fil- 
ing. 

Don  C.  Call,  Lloyd  Higley  et  al.,  A-27658 
(Sept.  20,  1958)  65  I.D.  409 

Class  2  licenses  and  permits,  properly  is- 
sued in  accordance  with  the  Federal  Range 
Code,  are  "regular"  licenses  and  permits  as 
that  term  is  used  in  the  Federal  Range 
Code. 

Interpretation  of  43  CFR  161.6(f)  Reduc- 
tion of  Grazing  Privileges  to  Reach  Carry- 
ing Capacity  of  an  Area  or  Unit,  M-36550 
(Jan.  7, 1959) 

[Memorandum  from  Regional  Solicitor, 
Portland,  Oregon,  to  Oregon  State  Super- 
visor, Bureau  of  Land  Management.] 

The  grazing  of  an  excess  number  of  cat- 
tle within  an  area  covered  by  an  individ- 
ual grazing  allotment  constitutes  a  tres- 
pass on  public  land  even  though  a  portion 
of  the  area  is  privately  owned  land  en- 
closed by  a  fence  and  damages  for  such 
trespass  are  properly  computed  on  the 
basis  of  the  number  of  cattle  in  excess  of 
the  allotment,  the  length  of  such  unauthor- 
ized grazing,  and  a  reasonable  charge  for 
the  forage  thus  consumed. 
J.  Leonard  Neal,  A-27922  (June  4,  1959) 

66  I.D.  215 

A  livestock  operator  may  not  be  awarded 
grazing  privileges  in  excess  of  those  au- 
thorized by  the  Federal  Range  Code  and 
the  fact  that  he  was  previously  awarded 
privileges  greatly  exceeding  the  number 
which  his  property  is  qualified  to  support 
does  not  justify  the  continuance  of  awards 
which  are  not  in  conformity  with  the  re- 
quirements of  the  code. 
Sidney  W.  Nicholes,  A-27918  (Aug.  7, 
1959) 

Where  a  party  desiring  to  inspect  Depart- 
mental records  neither  follows  the  proce- 
dure set  up  in  the  applicable  regulation 
nor  requests  the  hearing  examiner  to  issue 


a  subpoena  for  them,  it  is  proper  for  the 
hearing  examiner  to  refuse  to  dismiss 
grazing  trespass  charges  on  the  ground 
that  the  party  was  denied  an  opportunity 
to  inspect  the  records. 

Clarence  S.  Miller,  A-28215  (Apr.  20, 1960) 

67  I.D.  145 

The  presence  of  grazing  animals  on  the 
federal  range  before  the  commencement 
of  the  licensed  period  or  in  greater  num- 
bers than  the  license  allows  constitutes 
trespass  for  which  the  licensee  is  respon- 
sible in  damages  computed  on  the  basis  of 
the  reasonable  value  of  the  forage 
consumed  in  trespass. 

Vaughn  Stringer,  Stringer  and  Fine,  Fine 
Sheep  Company,  A-28859  (May  18,  1962)  , 

Where  an  applicant  for  a  transfer  of 
grazing  privileges  is  a  lessee  of  base  prop- 
erty whose  livestock  operations  did  not 
establish  the  dependency  by  use  or  priority 
of  the  leased  lands,  the  owner  of  the  lands 
must  consent  to  the  transfer  and  in  the  i 
absence  of  such  consent,  the  application  to 
transfer  is  properly  rejected. 
Salvador  Urrutia  Southern  Pacific  Com- 
pany, A-28720  (July  26, 1962) 

The  grazing  of  sheep  in  an  area  of  inter- 
mingled unfenced  public  and  private  lands 
at  a  time  not  permitted  by  the  license  is- J 
sued  to  a  sheep  owner  constitutes  trespass ' 
on    the    public    lands    for    which    he    is 
answerable  in  damages. 
Nick  Chournos,  A-29040  (Nov.  6, 1962) 

Where  Bureau  of  Land  Management  per- 
sonnel  made   a   range   survey   using   the 
weight-estimate  method  of  computing  for- 1 
age  to  determine  the  carrying  capacity  of 
the  range  in  an  above-normal  precipitation 
year  and  made  an  adjustment  in  order  to 
establish  a  normal  precipitation  year  car- 
rying capacity  by  means  of  a  mathematical 
formula     relating     forage     growth     and 
amount  of  yearly  precipitation  and  lieens-j 
ees     appealed     decisions     reducing     their 
grazing  privileges  based  on  the  adjusted  . 
carrying  capacity  of  the  range,  a  decision 
by  the  hearing  examiner  on  such  appeals  ; 
applying   the   formula   but   prescribing  a 
limitation   to  its  application  in  reducing 
the  grazing  privileges  will  not  be  disturbed 
where  it  appears  from  the  record  to  be 
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reasonable  and  within  the   discretionary 

authority  of  this  Department. 

Stanford  Bennett  et  ah,  A-29164  (Feb.  20, 

1963) 

The  carrying  capacity  of  a  range  may 
properly  be  determined  by  a  determination 
of  the  proper  forage  acre  requirement  for 
the  range  if  the  latter  determination  is 
made  upon  the  basis  of  the  same  procedure 
followed  for  ascertaining  the  plant  density 
for  the  range. 

Benton  Blackburn  et  ah,  A-20234  (Apr.  11, 
1963) 

Where  an  applicant  for  grazing  privi- 
leges on  the  Federal  range  is  found  not 
entitled  to  class  1  privileges  and  it  is  not 
shown  whether  the  capacity  of  the  range 
will  permit  the  granting  of  class  2  privi- 
leges, it  is  proper  not  to  direct  the  district 
manager  to  continue  a  grant  of  grazing 
privileges  on  a  temporary  basis  pending 
a  determination  by  him  as  to  whether  the 
range  has  capacity  for  granting  class  2 
privileges ;  it  is  for  the  manager  to  de* 
termine  in  his  best  judgment  whether  tem- 
porary use  can  be  safely  granted  pending 
a  definitive  range  survey. 
Sam  Aramberri,  A-29235  (Apr.  12,  1963) 

Where  lands  have  been  withdrawn  for 
the  use  of  the  Army  and  the  use  is  incon- 
sistent with  usage  of  the  land  for  grazing 
purposes,  grazing  permits  are  properly 
canceled  as  to  lands  within  the  with- 
drawal; the  fact  that  the  Army  had 
instituted  condemnation  proceedings  in- 
volving such  lands  does  not  necessarily 
preclude  this  Department  from  canceling 
the  permits. 

Grazing  permits  are  licenses  which  may 
be  revoked  by  this  Department  without 
giving  rise  to  any  right  of  compensation 
to  the  permittees;  however,  if  the  cancel- 
lation resulted  because  the  lands  were 
withdrawn  for  war  or  national  defense 
purposes  for  the  Army,  the  question  as  to 
whether  the  permittees  are  entitled  to  any 
compensation  in  addition  to  what  may 
have  been  received  already  from  the  Army 
under  the  act  of  July  9,  1942,  as  amended, 
must  rest  with  the  Army  as  it  is  not  a 
question  which  properly  concerns  this 
Department. 

H.  D.  Mollohan  and  Eagle  Tail  Ranch, 
A-29335  (July  8, 1963) 


A  range  survey  will  not  be  disturbed 
solely  on  the  basis  of  charges  that  it  was 
not  properly  conducted  where  no  positive 
evidence  is  submitted  demonstrating  error 
in  the  survey. 
Kermit  Purcell,  A-29661  (Nov.  15,  1963) 

A  grazing  license  or  permit  issued  under 
the  Taylor  Grazing  Act  is  not  a  contract 
with  the  United  States,  and  it  does  not 
confer  upon  the  licensee  or  permittee  any 
vested  right  to  the  continued  use  of  the 
land  covered  by  the  license  or  permit. 

A  protest  by  a  grazing  licensee  against 
allowance  of  an  application  for  a  mineral 
patent  is  properly  rejected  where  the  pro- 
test merely  makes  general  uncorroborated 
assertions  that  the  mining  claim  is  invalid 
for  lack  of  discovery  and  that  the  land  is 
more  suitable  for  grazing  and  other  non- 
mineral  uses. 

Dr.  and  Mrs.  A.  J.  Kafka,  A-29S07  (Feb.  3, 
1964) 

Although  a  range  area  may  have  been 
grazed  for  years  during  summer  months 
and  summer  grazing  is  convenient  for  cer- 
tain range  users,  a  restriction  on  the  use 
of  the  range  for  grazing  during  the  sum- 
mer months  made  by  the  district  manager 
in  an  attempt  to  improve  the  condition  of 
the  range  will  be  sustained  where  the 
range  users  do  not  satisfactorily  show  that 
his  action  is  arbitrary  or  capricious  in 
changing  the  season  of  use. 
Reuben  Meeks  et  ah,  A-30316  (Sept.  10, 
1964) 

Where,  after  an  appeal  to  the  Secretary 
involving  questions  as  to  the  extent  and 
apportionment  of  grazing  privileges  within 
a  unit  in  a  grazing  district,  a  written 
agreement  purporting  to  resolve  such 
questions  is  made  by  the  range  users  and 
concurred  in  by  the  Bureau  of  Land  Man- 
agement, which  recommends  its  approval, 
and  it  appears  that  the  agreement  is  fair 
and  in  substantial  compliance  with  the" 
Federal  Range  Code  for  Grazing  Districts, 
the  agreement  will  be  approved  and  the 
case  will  be  remanded  to  the  Bureau  for 
adjudication  and  administration  of  the 
range  in  accordance  with  the  agreement. 
Orlo  G.  Bailey  et  ah,  A-29671  (Nov.  23, 
1964) 
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Where,  after  hearing  on  the  denial  of  a 
grazing  permittee's  application  for  use  of 
a  specific  portion  of  the  Federal  range,  the 
examiner  found  that  the  permittee's  live- 
stock used  the  area  in  cpiestion  during  the 
priority  period,  an  apparent  conclusion  in 
the  decision  on  appeal  from  the  examiner's 
decision  will  he  set  aside  where  it  is  incon- 
sistent with  the  examiner's  finding  regard- 
ing use  of  the  area  in  dispute  during  the 
priority  period,  where  substantial  evidence 
upon  which  such  conclusion  is  based  is  not 
set  forth,  and  where  such  conclusion  might 
later  prejudice  the  interests  of  the 
permittee. 

M.  F.  Sullivan  ct  a  J.,  A-27329    (Aug.  20, 
1956)  63  I.D.  269 

A  protest  against  issuance  of  a  grazing 
license  permitting  only  a  percentage  Fed- 
eral range  use  is  properly  denied  where  it 
is  shown  that  the  licensee  is  receiving  all 
of  the  grazing  privileges  to  which  he  is  en- 
titled, and  no  showing  is  made  that  his 
grazing  privileges  are  adversely  affected 
by  virtue  of  such  license. 

A  grazing  licensee  is  not  entitled  to  a 
license  permitting  him  to  graze  100  percent 
on  the  Federal  range  where  the  Federal 
range  is  interspersed  with  the  licensee's 
privately  owned  unfenced  lands  and  his 
livestock  grazes  the  entire  year  partly  on 
the  Federal  range  and  partly  on  his  own 
lands. 

Leo    Sheep    Company,    A-27424    (May    7, 
1957) 

Although  a  range  manager's  decision  on 
an  application  for  grazing  privileges  may 
satisfy  the  requirements  for  a  notice  of 
hearing  under  the  Administrative  Proce- 
dure Act,  such  a  decision  does  not  consti- 
tute a  notice  of  hearing  under  the  Adminis- 
trative Procedure  Act  and  a  hearing  which 
is  held  on  the  applicant's  appeal  from  the 
range  manager's  decision  is  not  in  viola- 
tion of  the  Administrative  Procedure  Act 
because  the  decision  does  not  conform  to 
the  requirements  for  a  notice  of  hearing 
imposed  by  the  Administrative  Procedure 
Act. 

E.  L.  Cord,  d/b/a  El  Jiggs  Ranch,  A-27426 
(June  25,  1957)  64  I.D.  232 

Where,  subsequent  to  a  decision  of  a 
hearing  examiner  a  provision  of  the  Fed- 


eral Range  Code  relating  to  the  method  of 
computing  the  dependency  by  use  or  prior- 
ity to  be  attached  to  base  property  is 
amended  to  provide  a  more  liberal  for- 
mula than  that  permitted  under  the  terms 
of  the  previous  code,  the  amended  provi- 
sion should  be  applied  in  adjudicating  the 
future  grazing  privileges  of  an  applicant 
for  grazing  rights. 

Mahaffey  Livestock,  Inc.,  A-27441 
(July  22,  1957)  64  I.D.  290 

The  fact  that  a  grazing  licensee  may 
have  been  found  by  a  State  court  to  be 
entitled  to  use  certain  waters  for  stock- 
watering  purposes  does  not  enlarge  in  any 
way  the  licensee's  demand  on  the  Federal 
range. 

A  grazing  permittee  will  not  be  per- 
mitted to  continue  to  graze  twice  the  num- 
ber of  permitted  livestock  on  the  Federal 
range  for  the  part  of  the  allotted  time 
where  that  practice  is  shown  to  be  leading 
to  a  deterioration  of  the  Federal  range. 
William  Sellas,  Appellant,  B.  H.  Robison, 
Intervener,  A-27508  (Feb.  5,  1958) 

Where,  on  appeal  from  a  range  man- 
ager's award  of  grazing  privileges  for  the 
1953  and  1954  seasons,  a  hearing  exami- 
ner determined  the  applicant's  class  1 
grazing  privileges  in  accordance  with  the 
priority  period  designated  in  the  range 
code,  and  thereafter  a  special  rule  with  re- 
spect to  the  range  involved  was  adopted 
which  rule  changed  the  priority  period  up- 
on which  class  1  privileges  were  to  be  de- 
termined for  the  future,  the  correctness 
of  the  hearing  examiner's  determination 
becomes  moot. 

Charles  H.  McChcsney  et  ah,  A-27630 
(May  28,  1958)  65  I.D.  231 

When  it  is  necessary  to  reduce  grazing 
privileges  under  section  161.6(f)  of  the 
Federal  Range  Code,  Class  2  licenses  and 
permits,  properly  issued,  stand  on  equal 
footing  with  Class  1  licenses  and  permits. 
Interpretation  of  b3  CFR  161.6(f)  Reduc- 
tion of  Grazing  Privileges  to  Reach  Carry- 
ing Capacity  of  an  Area  or  Unit,  M-36550 
(Jan.  7, 1959) 

[Memorandum  from  Regional  Solicitor, 
Portland,  Oregon,  to  Oregon  State  Super- 
visor, Bureau  of  Land  Management.] 
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Land  which  has  been  recognized  as 
class  1  base  supporting  the  issuance  of  a 
10-year  permit  will  not,  on  redetermina- 
tion, be  held  to  lack  priority  in  the  absence 
of  clear  and  convincing  evidence  to  that 
effect. 

Where,  on  reexamination  of  grazing 
privileges,  the  priority  of  a  portion  of  the 
private  lands  controlled  and  used  by  a  live- 
stock operator  is  not  questioned  because 
such  land  was  listed  in  applications  for 
grazing  privileges  filed  before  June  28, 
1938,  was  recognized  as  class  1  base  sup- 
porting the  issuance  of  a  term  permit,  and 
is  still  used  as  base,  then  the  priority  of 
all  of  the  tracts  of  private  land  so  con- 
trolled and  used  should  be  determined  in 
accordance  with  the  same  criteria. 
Sidney  W.  Nicholes,  A-27918  (Aug.  7, 1959) 

Where  the  amount  of  grazing  privileges 
attached  to  base  property  has  never  been 
determined  and  where  a  part  of  that  prop- 
erty is  later  sold,  it  is  proper  to  determine, 
first,  the  amount  of  grazing  privileges  to 
which  the  entire  property  was  entitled  and, 
then,  the  amount  of  such  privileges  trans- 
ferred as  the  result  of  the  sale. 
Glen  L.  and  Harold  G.  Hutchinson  et  al., 
A-27786  (Aug.  31, 1959) 

An  appeal  from  a  decision  reducing  graz- 
ing privileges  charging  that  such  privileges 
j  were  improperly  allotted  because  some  al- 
[  lottees  misrepresented  their  base  qualifica- 
'  tion  to  the  Bureau  does  not  entitle  the  ap- 
pellant to  the  benefits  of  a  readjudication 
'  of  the  base  qualification  of  the  allottees 
I  when  the  facts  relied  upon  to  sustain  the 
'  charge  of  misrepresentation  have  been  a 
matter  of  record  since  the  inception  of  the 
I  Taylor  Grazing  Act  program  and  available 
|  for  the  inspection  of  interested  persons  and 
the  appellants  have  made  no  attempt  to  re- 
ceive permission  as  provided  in  the  perti- 
nent regulation  to  inspect  the  records. 
\  Foster  L.  Mills  et  ah,  A-29330   (Jan.  14, 
'  1963) 

The  failure  of  a  range  manager  to  com- 
ply with  the  Departmental  regulation 
which  requires  him  to  notify  an  owner  of 
base  property  of  an  adjudication  and  allo- 
cation of  range  privileges  by  registered 
mail,  allowing  a  right  of  protest,  and,  upon 
issuance  of  a  final  decision  after  protest, 
allowing  a  right  of  appeal,  does  not  nullify 


an  adjudication  and  allotment  otherwise 
proper  if,  in  fact,  the  owner  does  protest 
and  appeal  as  though  the  proper  notice  had 
been  given. 

Newell  A.  Johnson  et  al.,  A-29301 
(July  19,  1963)  70  I.D.  369 

The  failure  of  a  range  manager  to  com- 
ply with  the  Departmental  regulation 
which  requires  him  to  notify  an  owner  of 
base  property  of  an  adjudication  and  allo- 
cation of  range  privileges  by  registered 
mail,  allowing  a  right  of  protest,  and,  upon 
issuance  of  a  final  decision  after  protest, 
allowing  a  right  of  appeal,  does  not  nullify 
an  adjudication  otherwise  proper  if,  in 
fact,  the  owner  does  protest  and  appeal 
as  though  the  proper  notice  had  been  given. 

When  an  allotment  is  simply  designated 
by  name  in  a  10-year  grazing  permit  and 
later  a  specific  description  of  the  area  cov- 
ered by  the  allotment  is  issued  which  re- 
duces the  area  formerly  grazed  by  the  per- 
mittee prior  to  the  issuance  of  the  permit, 
the  issuance  of  the  description  does  not 
constitute  a  reduction  of  the  permit  where 
the  evidence  shows  that  the  designation  in 
the  permit  was  intended  to  refer  to  the 
area  later  described  and  not  the  larger 
area  formerly  grazed  by  the  permittee. 
John  E.  Aagard  Trust,  A-29308  (July  19, 
1963) 

Where  after  an  appeal  to  the  Secretary 
involving  questions  as  to  the  extent  and 
apportionment  of  grazing  privileges  within 
a  unit  in  a  grazing  district,  a  written 
agreement  purporting  to  resolve  such  ques- 
tions is  made  by  the  range  users  and  con- 
curred in  by  the  Bureau  of  Land  Manage- 
ment, which  recommends  its  approval,  and 
it  appears  that  the  agreement  is  fair  and 
in  substantial  compliance  with  the  Federal 
Range  Code  for  Grazing  Districts,  the 
agreement  will  be  approved  and  the  case 
will  be  remanded  to  the  Bureau  for  adju- 
dication and  administration  of  the  range  in 
accordance  with  the  agreement. 
Orlo  G.  Bailey,  et  al.,  A-29671  (Nov.  23, 
1964) 

III.  APPEALS 

The  cancellation  of  a  grazing  permit 
without  according  the  permittee  an  oppor- 
tunity to  demonstrate  or  achieve  compli- 
ance with  lawful  requirements  is  unlaw- 
ful under  section  9(b)  of  the  Administra- 
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tive  Procedure  Act  except  in  cases  of  will- 
fulness or  those  in  which  the  public  health, 
interest  or  safety  requires  otherwise;  the 
Departmental  regulation  that  a  decision 
canceling  a  grazing  permit  will  not  become 
effective  pending  disposition  of  a  timely 
appeal  precludes  the  possibility  of  such  a 
decision  coming  within  the  scope  of  the  ex- 
ception clause  in  section  9(b)  of  the  Ad- 
ministrative Procedure  Act. 
Frank  Halls,  A.  J.  Redd,  A-27133 
(Sept.  8,  1955)  62  I.D.  344 

An  appeal  from  the  denial  of  a  protest 
against  the  issuance  of  a  grazing  license 
to  another  will  be  dismissed  where  the  pro- 
testant  fails  to  show  in  what  manner  al- 
lowance of  the  license  would  adversely 
affect  his  grazing  privileges.. 
John  and  Adellie  Manzonie,  A-27307 
(July  16,  1956) 

Where  a  grazing  applicant  appeals  to  a 
hearing  examiner  from  a  decision  of  the 
range  manager  partially  rejecting  his  ap- 
plication, the  burden  is  upon  the  appli- 
cant to  show  by  substantial  evidence  that 
the  adjudication  was  improper. 
E.  L.  Cord,  d/o/a  El  Jiggs  Ranch,  A-27426 
(June  25,  1957)  64  I.D.  232 

An  appeal  from  the  denial  of  a  protest 
against  the  construction  of  a  fence  in  a 
grazing  district  is  properly  denied  when 
the  protestant  fails  to  show  that  he  is 
licensed  to  graze  in  the  unit  of  the  district 
where  the  fence  was  erected. 
T.  W.  Smith,  Frank  J.  Hatt  and  Bernard 
Iriart,  A-27841  (Feb.  4,  1959) 

As  the  Federal  Range  Code  for  Grazing 
Districts  requires  that  notice  of  intention 
to  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  from  a  decision  of  a 
hearing  examiner  must  be  filed  within  10 
days  after  the  receipt  of  the  hearing  ex- 
aminer's decision  by  the  appellant,  it  is 
proper  for  the  Director  to  dismiss  an  ap- 
peal to  him  where  it  is  shown  that  the  no- 
tice of  intention  to  appeal  was  filed  after 
the  10-day  period  had  elapsed. 
William  8.  Young  et  ah,  A-27894  (Mar.  13, 
1959)  66  I.D.  113 

An  appeal  to  the  Director  of  the  Bu- 
reau of  Land  Management  under  the  Fed- 
eral Range  Code  for  Grazing  Districts  is 
properly  dismissed  where  the  appeal  is  not 


filed  in  the  Office  of  the  Director  within  30 
days  after  service  of  the  hearing  exam- 
iner's decision  on  the  appellant. 

The  provision  of  the  general  rules  of 
practice  of  the  Department,  43  CFR,  1958 
Supp.,  221.92(b),  permitting  a  waiver  of 
the  late  filing  of  a  document  required  to 
be  filed  within  a  certain  time  provided  the 
document  is  shown  to  have  been  trans- 
mitted within  that  period  of  time  and  re- 
ceived within  10  days  after  the  filing  was 
required,  does  not  apply  to  appeals  to  the 
Director  arising  under  the  Federal  Range 
Code  for  Grazing  Districts. 
Stanley  Garthofner,  DuvaU  Brothers, 
A-28052  (Jan.  12,  1960)  64  I.D.  4 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  decision  of  a 
hearing  examiner,  filed  under  the  provi- 
sions of  the  Federal  Range  Code,  is  prop- 
erly dismissed  where  the  notice  of  inten- 
tion to  appeal  is  not  filed  until  after  the 
10-day  period  has  expired  from  receipt  of 
a  copy  of  the  hearing  examiner's  decision. 

The  provisions  of  the  general  rules  of 
practice  of  the  Department,  43  CFR,  1958 
Supp.,  221.92(b),  permitting  a  waiver  of 
the  late  filing  of  a  document  required  to 
be  filed  within  a  certain  time  provided  the 
document  is  shown  to  have  been  trans- 
mitted within  that  period  of  time  and  re- 
ceived within  10  days  after  the  filing  was 
required,  does  not  apply  to  appeals  to  the 
Director  arising  under  the  Federal  Range 
Code. 
Dr.  8.  T.  Clarke,  A-28187  (Feb.  11,  1960) 

As  the  Federal  Range  Code  for  Grazing 
Districts  requires  that  notice  of  intention 
to  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  from  a  decision  of  a 
hearing  examiner  must  be  filed  with  the 
hearing  examiner  within  10  days  after  re- 
ceipt of  the  hearing  examiner's  decision 
by  the  appellant,  it  is  proper  for  the  Di- 
rector to  dismiss  the  appeal  to  him  when 
the  notice  of  intention  to  appeal  was  filed 
after  the  10-day  period  had  elapsed. 
Lester  Engdahl,  A-28321   (June  10,  1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  from  a  decision  of  a 
hearing  examiner  in  a  proceeding  under 
the  Federal  Range  Code  for  Grazing  Dis- 
tricts is  properly  dismissed  where  the  ap- 
pellant fails  to  file  his  notice  of  intention 
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to  appeal  with  the  hearing  examiner  until 
after  the  10-day  period  has  elapsed  for  the 
filing  of  such  a  notice. 
L.  W.  Roberts,  A-28447  (June  10,  1960) 

An  appeal  to  a  hearing  examiner  from  a 
decision  of  a  district  manager  under  the 
Federal  Range  Code  for  Grazing  Districts 
is  properly  dismissed  where  the  appeal  is 
not  filed  within  30  days  after  receipt  of 
notice  of  the  district  manager's  decision. 
An  appeal  to  a  hearing  examiner  from  a 
decision  of  a  district  manager  dismissing  a 
request  for  a  dependent  property  survey  is 
properly  dismissed  where  the  issue  raised 

'  have  been  previously  adjudicated  in  a  pro- 
ceeding involving  the  same  privileges,  the 
same  parties,  and  the  same  property. 

i  Bert  and  Paul  Smith,  A-28376  (July  25, 
1960)  67  I.D.  300 

Where,  in  an  appeal  to  the  Secretary  of 
the  Interior  from  the  dismissal  by  the  Di- 
rector, Bureau  of  Land  Management,  or 
a  grazing  appeal  under  the  Federal  Range 
Code  for  the  reason  that  the  appellant 
failed  to  serve  the  State  Supervisor  and  in- 
tervenors  by  registered  or  certified  mail, 
the  appellant  alleges  that  he  did  in  fact 
serve  the  State  Supervisor  and  intervenors 
by  registered  or  certified  mail,  the  case 
will  be  remanded  to  the  Bureau  to  allow 
the  appellant  an  opportunity  to  submit 
proof  of  such  service. 

The  Federal  Range  Code  provides  that 
an  appellant  in  an  appeal  to  the  Director, 
Bureau  of  Land  Management,  must  serve 
a  copy  of  the  appeal  and  any  brief  on  each 
|  party,  including  the  State  Supervisor, 
either  personally  or  by  registered  mail,  and 
an  appeal  is  subject  to  summary  dismissal 
where  this  is  not  done. 
J.  Edwin  Swapp  Estate  and  Preston  J. 
Swapp,  Administrator,  A-28448  (Aug.  2, 
I960)  67  I.D.  313 

An  appeal  to  the  Director  under  the  Fed- 
eral Range  Code  is  properly  dismissed 
where  the  appellant  fails  to  file  a  brief  in 
support  of  his  appeal  within  the  time  re- 
quired and  the  circumstances  do  not  war- 
rant a  waiver  of  the  defect. 
Grover  C.  Barton,  A-28404  (Sept.  19,  1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  under  the  Federal 
Range  Code  for  Grazing  Districts  is  prop- 


erly dismissed  where  the  appeal  is  not  filed 
in  the  office  of  the  Director  within  30  clays 
after  receipt  of  the  transcript  of  testimony. 
Mina  Oliver  Selders,  A-28477  (Oct.  14, 
1960) 

An  appeal  to  the  Director  from  a  hear- 
ing examiner's  decision  is  properly  dis- 
missed where  the  notice  of  appeal  is  not 
filed  with  the  examiner  within  the  10-day 
period  provided  by  the  Federal  Range 
Code. 

An  appeal  to  the  Director  from  a  hearing 
examiner's  decision  may  properly  be  dis- 
missed where  the  appeal  is  not  filed  with 
the  Director  within  the  30-day  period  pro- 
vided by  the  Federal  Range  Code. 
Adam  Lenz  Estate,  A-28429  (Feb.  10, 1961) 

As  the  Federal  Range  Code  requires  that 
notice  of  intention  to  appeal  to  the  Direc- 
tor of  the  Bureau  of  Land  Management 
from  a  decision  of  a  hearing  examiner  be 
filed  with  the  hearing  examiner  within  10 
days  after  receipt  by  the  appellant  of  the 
hearing  examiner's  decision,  it  is  proper 
for  the  Director  to  dismiss  an  appeal  to 
him  when  the  notice  of  intention  is  not 
filed  at  all,  even  though  the  appellant  sub- 
sequently files  timely  the  appeal  and  brief 
required  by  another  provision  of  the  Range 
Code. 
John  Stringer,  A-28858  (Feb.  19,  1962) 

An  appeal  from  an  award  of  grazing 
privileges  is  properly  dismissed  where  it 
involves  the  same  issues  that  were  adjudi- 
cated in  the  prior  year  on  an  application 
for  grazing  privileges  in  that  year. 
Frank  Olson,  A-28843  (July  26,  1962) 

An  appeal  to  a  hearing  examiner  from 
a  district  manager's  denial  of  an  applica- 
tion for  grazing  privileges  may  be  dis- 
missed where  the  purported  errors  in  the 
decision  from  which  the  appeal  is  taken 
are  not  clearly  and  concisely  stated. 
Nick  Chournos,  A-28814   (Sept.  10,  1962) 

As  the  Federal  Range  Code  for  Grazing 
Districts  requires  that  notice  of  intention 
to  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  from  a  decision  of  a 
hearing  examiner  must  be  filed  within  10 
days  after  the  receipt  of  the  hearing  ex- 
aminer's decision  by  the  appellant,  it  is 
proper  for  the  Director  to  dismiss  an  ap- 
peal to  him  when  the  notice  of  intention 
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to  appeal  was  filed  after  the  10-day  period 
had  elapsed  or  was  not  filed  at  all. 

Service  of  a  decision  by  a  hearing  exam- 
iner in  a  grazing  case  upon  an  attorney  of 
record  is  deemed  to  be  service  of  the  de- 
cision upon  the  person  whom  the  attorney 
represents. 

Philip    Coyne    et    al,    A-29539,    A-29648 
(Sept.  21,  1962) 

A  decision  of  the  district  manager  ap- 
portioning a  reduction  of  the  grazing  privi- 
leges occasioned  by  withdrawal  of  land 
from  the  administration  of  the  Bureau  of 
Land  Management  and  fixing  separate 
areas  of  use  for  two  persons  using  the  area 
affected  by  the  withdrawal,  one  of  whom 
has  obtained  his  grazing  privileges  by  pur- 
chase from  the  other,  from  which  decision 
neither  party  perfects  an  appeal  will  not 
be  considered  on  appeal  by  the  purchaser 
from  subsequent  decisions  granting  him 
grazing  privileges  in  accord  with  the  for- 
mer unappealed  decision. 
Owen  Ault  et  al,  A-29073  (Nov.  20,  1962) 

An  appeal  to  the  Director  from  a  hearing 
examiner's  decision  is  properly  dismissed 
where  the  notice  of  appeal  is  not  filed  with 
the  examiner  within  the  10-day  period 
provided  by  the  Federal  Range  Code. 
Preston  W.  Sivapp,  Administrator  for  the 
Estate  of  J.  Edwin  Sivapp,  A-29935 
(Apr.  23, 1963) 

A  range  user  who  appeals  from  a  deci- 
sion effecting  a  reduction  in  his  allotment 
of  Federal  land  for  grazing  use  is  entitled 
to  graze  in  the  area  allowed  to  him  before 
the  proposed  reduction  wThile  his  appeal  is 
pending. 

Newell  A.  Johnson  et  al,  A-29301  (July  19, 
1963)  70  I.D.  369 

An  appeal  from  the  denial  of  a  protest 
against  the  issuance  of  a  grazing  license 
to  another  is  improperly  dismissed  before 
the  introduction  of  evidence  at  a  hearing 
when  the  protestant  alleges  that  he  will 
be  damaged  by  the  granting  of  the  license 
because  it  will  result  in  licensing  in  ex- 
cess of  the  grazing  capacity  of  the  Federal 
range  and  will  deprive  him  of  Federal 
range  to  which  he  has  an  established  right. 
Ashdown  Brothers  and  Parson  U.  Webster, 
A-29334  (July  26, 1963) 


A  decision  by  a  hearing  examiner  deny- 
ing a  motion  to  vacate  a  decision  of  a  dis- 
trict manager  of  a  grazing  district  on  only 
one  of  the  issues  raised  by  an  appeal  from 
the  district  manager's  decision  and  indi- 
cating that  a  hearing  would  be  held  on 
other  issues  raised  by  the  appeal  is  not  a 
final  disposition  of  the  appeal  but  is  in  the 
nature  of  an  interlocutory  decision  which 
is  not  appealable  prior  to  the  rendering  of 
a  decision  by  the  hearing  examiner  on  the 
merits  of  the  whole  appeal,  and  an  appeal 
from  such  a  decision  will  be  dismissed  as 
premature. 

Where  a  hearing  examiner  limits  testi- 
mony to  one  of  the  issues  raised  by  an  ap- 
peal to  him  from  a  decision  of  a  district 
manager  of  a  grazing  district,  renders  a 
decision  thereon,  and  orders  a  hearing  on 
the  remaining  issues  raised  by  the  appeal, 
an  appeal  to  the  Director,  Bureau  of  Land 
Management,  from  the  hearing  examin- 
er's decision  on  that  phase  of  the  appeal 
may  be  deferred  until  the  hearing  exam- 
iner renders  his  decision  on  the  remaining 
issues. 

Newell     A.     Johnson     et     al,     A-29236 
(July  31,  1963)  70  I.D.  388 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  hearing  ex- 
aminer's decision  is  properly  dismissed 
where  the  appeal  is  not  filed  with  the  Di- 
rector within  the  30-day  period  provided  by 
the  Federal  Range  Code. 
Howard  Ainge,  Vera  Bell  Ainge,  A-30038 
(Sept.  10,  1963) 

As  the  Federal  Range  Code  requires  that 
notice  of  intention  to  appeal  to  the  Direc- 
tor of  the  Bureau  of  Land  Management 
from  a  decision  of  a  hearing  examiner  be 
filed  with  the  hearing  examiner  within  10 
days  after  receipt  by  the  appellant  of  the 
hearing  examiner's  decision,  irrespective 
of  whether  a  request  for  a  transcript  of 
testimony  is  made,  it  is  proper  for  the  Di- 
rector to  dismiss  an  appeal  to  him  when 
the  notice  of  intention  is  not  filed  at  all, 
even  though  the  appellant,  subsequently, 
files  timely  the  appeal  and  brief  required 
by  another  provision  of  the  Range  Code. 
Zelph  8.  Caldcr,  A-30039  (Sept.  18,  1963) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  decision  of 
a  hearing  examiner  is  properly  dismissed 
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where  the  appeal  is  Dot  tiled  in  the  Office  of 
the  Director  in  Washington,  D.C.,  within 
30  days  after  receipt  of  the  hearing  exami- 
ner's decision  and  a  copy  of  the  appeal  is 
not  served  upon  the  Bureau's  State  Direc- 
tor within  the  same  period,  as  required  by 
the  Federal  Range  Code. 
A.  C.  Caldwell,  A-30103  (Nov.  5,  1963) 

A  notice  of  appeal  from  a  hearing  ex- 
aminer's decision  to  the  Director,  Bureau 
of  Land  Management,  is  not  to  be  dis- 
missed as  untimely  filed  wThen  it  is  deliv- 
ered by  mistake  by  the  post  office,  within 
the  appeal  period,  to  an  office  of  the  Bu- 
reau of  Reclamation  and  is  accepted  by  an 
employee  of  the  Bureau  of  Reclamation 
who  forward  it  to  the  office  of  the  hear- 
ing examiner,  to  which  it  was  correctly 
addressed,  and  it  is  received  there  the  day 
after  it  was  required  to  be  filed  in  that 
office. 

Neither  service  nor  proof  of  service  upon 
a  State  Director  of  a  notice  of  appeal  from 
a  hearing  examiner's  decision  to  the  Direc- 
tor, Bureau  of  Land  Management,  within 
a  15-day  period  from  service  is  required  by 
regulation  43  CFR  161.10,  and  it  is  error  to 
dismiss  an  appeal  for  failure  to  file  proof 
of  service  wTithin  the  time  prescribed. 
Herschel  Bedke  et  al,  A-29758  (Nov.  15, 
1963) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  hearing  ex- 
aminer's decision  is  properly  dismissed 
when  the  notice  of  appeal  is  not  filed  with 
the  hearing  examiner  within  the  10-day 
period  provided  by  the  Federal  Range 
Code. 

Leon  D.  Robinson  et  al.t  A-30230  (Feb.  28, 
1964) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  hearing  ex- 
aminer's decision  in  a  grazing  case  is  prop- 
erly dismissed  where  the  appeal  was  not 
prepared  and  filed  with  the  Director  until 
after  expiration  of  the  30-day  period  in 
which  the  appeal  wyas  required  to  be  filed. 
«/.  R.  Broadbent,  A-30320  (Aug.  6,  1964) 

Action  by  a  district  manager  in  desig- 
nating allotments  within  a  unit  in  a  graz- 
ing district,  reducing  the  grazing  privi- 
leges on  an  equal  basis  in  one  of  the  allot- 
ments, and  proposing  to  construct  a  fence 


within  the  unit  to  prevent  livestock  tres- 
passing, which  has  been  affirmed  after  a 
hearing  by  a  hearing  examiner  and  on 
appeal  to  the  Director  of  the  Bureau  of 
Land  Management,  wrill  not  be  disturbed  on 
appeal  to  the  Secretary,  wiiere  the  action 
is  reasonable  and  supportable  by  the  rec- 
ord ;  and  the  grazing  users-appellants'  re- 
quest for  an  oral  argument  is  denied  since 
the  decision  must  be  based  upon  the  record 
made  at  the  hearing  and  it  appears  that 
there  would  be  no  purpose  for  which  an 
oral  argument  could  serve  without  requir- 
ing a  newr  hearing  in  the  case. 
David  C.  Bagley  et  al,  A-30138  (Dec.  29, 
1964) 

IV.  APPORTIONMENT  OF  FEDERAL  RANGE 

A  grazing  permittee  wTho  appeals  from  a 
denial  of  an  application  for  allotment  of  a 
specific  area  of  the  Federal  Range  should 
show,  in  addition  to  the  fact  that  he  used 
the  area  during  the  priority  period,  that  he 
has  not  been  allotted  grazing  privileges  to 
which  he  is  entitled  or  that  exclusion  from 
a  specific  area  is  detrimental  to  his  live- 
stock operation. 

M.  F.  Sullivan  et  al,  A-27329   (Aug.  20, 
1956)  63  I.D.  269 

Where  the  district  area  manager  has 
apportioned  newly  available  Federal  range 
among  several  applicants  upon  the  basis  of 
Class  2  water,  each  of  which  applicants  has 
water  to  service  some  or  all  of  the  land 
available,  so  that  the  land  awarded  each 
lies  closest  to  his  water,  and  there  are  no 
factors  of  good  range  management  indicat- 
ing another  disposition,  the  allocation  will 
not  be  disturbed  upon  appeal. 

The  fact  that  an  allocation  of  Federal 
range  leaves  a  section  of  privately  con- 
trolled land  isolated  from  the  remainder 
of  an  operator's  land  does  not  of  itself  re- 
quire a  revision  of  the  allocation. 
Nestor  Storey  et  al,  A-2T442  (July  1, 1957) 

Where  a  permittee  has  been  given  all 
the  grazing  privileges  to  which  he  is  en- 
titled, he  cannot  complain  of  the  allotment 
made  to  others  or  the  area  of  use  assigned 
to  him. 

C.    A.    George,    Vcrva    Bo  wen,    A-27488 
(Nov.  7, 1957) 

Where  a  grazing  permittee  has  been 
granted  all   of  the  grazing  privileges  to 
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which  he  is  entitled  and  has  been  permitted 
to  exercise  those  grazing  privileges  in  the 
vicinity  of  his  land  bases  and  some  of  his 
water  bases,  he  has  received  all  that  he  is 
entitled  to  under  the  Taylor  Grazing  Act 
and  the  Federal  Range  Code  for  grazing 
districts  and  he  cannot  complain  that  he 
has  not  been  awarded  another  area  of  the 
Federal  range  for  the  exercise  of  his  privi- 
leges. 

William  Sellas,  Appellant,  B.  H.  Rooison, 
Intervener,  A-27508   (Feb.  5,  1958) 

An  applicant  has  no  right  to  the  use  of  a 
particular  area  of  the  federal  range  so  long 
as  his  exclusion  from  the  area  he  desires 
is  not  so  arbitrary  or  capricious  as  to 
render  valueless  his  privately  owned  lands 
and  improvements  or  to  seriously  endanger 
the  possibility  of  his  continuing  in  the 
livestock  business. 

The  determination  of  the  season  of  use 
of  a  portion  of  the  federal  range  is  within 
the  discretion  of  the  local  officials,  but  it 
must  be  neither  arbitrary  nor  capricious 
and  will  be  changed  if  it  is  shown  to  be 
based  on  insufficient  or  unreliable  evi- 
dence. 
George  C.  West,  A-28862  (Aug.  10,  1962) 

An  applicant  has  no  right  to  the  use  of 
a  particular  area  of  the  federal  range  so 
long  as  his  exclusion  from  the  area  he 
desires  is  not  so  arbitrary  or  capricious  as 
to  render  valueless  his  privately  owned 
lands  and  improvements  or  to  seriously 
endanger  the  possibility  of  his  continuing 
in  the  livestock  business. 

Where  the  area  allotted  to  a  licensee  is 
otherwise  proper,  the  fact  that  it  does  not 
include  a  well  in  which  he  asserts  a  vested 
right  does  not  constitute  an  impairment  or 
diminution  of  his  right  to  the  possession 
and  use  of  the  water  in  violation  of  sec- 
tion 3  of  the  Taylor  Grazing  Act. 
John  Manzonie  Estate  and  Adellie  Man- 
zonie, A-28996  (Oct.  4,  1962) 

No  abuse  of  discretion  is  shown  by  the 
Bureau  of  Land  Management's  refusal  to 
grant  a  grazing  license  for  one  sub-unit  to 
parties  who  had  been  licensed  in  another 
sub-unit  for  a  period  of  years  merely  be- 
cause they  believe  the  one  sub-unit  has 
greater  grazing  potential,  with  reseeding, 
than  the  other  and  although  it  may  have 


been   used   by  their   predecessors   during 

the  priority  period. 

Bert  and  Paul  Smith,  A-29345   (June  10. 

1963) 

A  voluntary  agreement  among  the  users 
of  the  Federal  range  in  a  particular  area; 
which  is  approved  by  the  Bureau  of  Land 
Management  or  its  predecessor,  the  Graz- 
ing Service,  does  not  effect  a  permanent 
division  of  the  range  which  nullifies  the 
responsibility  of  the  Department  to  ad- 
judicate the  rights  of  permittees  on  the 
Federal  range. 

Where  the  Bureau  of  Land  Management 
personnel  made  a  range  survey  and  deter- 
mined grazing  capacity  in  accordance  with 
accepted  practices,  their  conclusions  will 
be  accepted  in  the  absence  of  evidence 
that  their  findings  were  improperly  deter- 
mined ;  however,  if  there  is  substantial  evi- 
dence that  in  a  subsequent  year  the  range 
does  not  have  the  capacity  attributed  to  it 
by  the  survey  and  that  a  permanent  change 
in  the  condition  of  the  range  may  have 
occurred,  a  recheck  of  the  range  will  be 
ordered  to  determine  the  present  capacity 
of  the  range. 

A  permittee  may  properly  be  required  to 
confine  his  grazing  operations  to  an  allot- 
ment even  though  it  may  not  have  the 
forage  to  satisfy  his  licensed  demand 
pending  a  recheck  of  the  range  to  deter- 
mine its  grazing  capacity. 
Newell  A.  Johnson  el  al.,  A-29301 
(July  19,  1963)  70  I.D.  369 

A  voluntary  agreement  among  the  users 
of  the  Federal  range  in  a  particular  area 
which  is  approved  by  the  Bureau  of  Land 
Management  or  its  predecessor,  the  Graz- 
ing Service,  does  not  effect  a  permanent 
division  of  the  range  which  nullifies  the 
Bureau's  responsibility  to  adjudicate  the 
rights  of  permittees  on  the  range. 
John  E.  Aagard  Trust,  A-29308  (July  19, 
1963) 

It  is  not  unreasonable  and  arbitrary  to 
divide  an  area  of  the  Federal  range,  for- 
merly grazed  in  common,  into  allotments 
and  to  require  fencing  of  the  allotments 
immediately  when  such  action  appears 
necessary  to  permit  proper  utilization  of 
the  range. 
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The  establishment  of  an  allotment  will 

not  be  disturbed  upon  the  complaint  of  an 

allottee  that  it  contains  poisonous  weeds 

and  insufficient  water  and  poses  a  trailing 

'  problem  where  it  appears  that  other  allot- 

;  meats  have  a  similar  problem  as  to  poison 

i  and  water  and  that  trailing  to  the  allot- 

:  ment  is  not  practically  impossible  although 

inconvenient. 

.  Hermit  Piircell,  A-29661    (Nov.  15,  1963) 

Where  after  an  appeal  to  the  Secretary 
involving  questions  as  to  the  extent  and 
apportionment  of  grazing  privileges  with- 
in a  unit  in  a  grazing  district,  a  written 
agreement  purporting  to  resolve  such  ques- 
tions is  made  by  the  range  users  and  con- 
curred in  by  the  Bureau  of  Land  Manage- 
ment, which  recommends  its  approval,  and 
it  appears  that  the  agreement  is  fair  and 
in  substantial  compliance  with  the  Federal 
Range  Code  for  Grazing  Districts,  the 
agreement  will  be  approved  and  the  case 
will  be  remanded  to  the  Bureau  for  ad- 
judication and  administration  of  the  range 
in  accordance  with  the  agreement. 
Orlo  G.  Bailey  et  al,  A-29671  (Nov.  23, 
1964 ) 

Action  by  a  district  manager  in  desig- 
nating allotments  within  a  unit  in  a  graz- 
ing district,  reducing  the  grazing  privi- 
leges on  an  equal  basis  in  one  of  the 
allotments,  and  proposing  to  construct  a 
fence  within  the  unit  to  prevent  livestock 
trespassing,  which  has  been  affirmed  after 
a  hearing  by  a  hearing  examiner  and  on 
appeal  to  the  Director  of  the  Bureau  of 
Land  Management,  will  not  be  disturbed 
on  appeal  to  the  Secretary,  where  the  ac- 
tion is  reasonable  and  supportable  by  the 
record ;  and  the  grazing  users-appellants' 
request  for  an  oral  argument  is  denied 
since  the  decision  must  be  based  upon  the 
record  made  at  the  hearing  and  it  appears 
that  there  wTould  be  no  purpose  for  which 
an  oral  argument  could  serve  without  re- 
quiring a  new  hearing  in  the  case. 
David  C.  Bagley  et  al.,  A-30138  (Dec.  29, 
1904) 

V.  BASE  PROPERTY  (LAND) 

Generally 

The  cancellation  of  a   10-year  grazing 
permit  on  the  ground  that  the  base  lands 


lack  dependency  by  use  is  erroneous  where 
the  evidence  in  the  record  as  a  whole  does 
not  support  such  a  determination. 
Frank  Halls,  A.  J.  Redd,  A-27133  (Sept.  8, 
1955)  62I.D.344 

Base  property  may  be  invested  wTith  de- 
pendency by  use  by  transfer  from  other 
property  if  the  application  for  transfer  of 
base  property  qualifications  presented 
under  section  161.7(b)  of  the  Federal 
Range  Code  designates  specific  property 
owned  or  controlled  by  a  transferee  with 
sufficient  productivity  to  support  the  quali- 
fications to  be  transferred. 

Where  grazing  rights  are  acquired  in  ex- 
cess of  the  commensurability  of  the  lands 
to  which  such  rights  are  transferred  and 
the  transferee  thereafter  acquires  addi- 
tional base  property,  the  excess  grazing 
rights  cannot  be  attached  to  the  after-ac- 
quired lands  where  the  transferee  fails 
within  the  time  allowed  him  by  the  range 
manager  to  offer  such  lands  in  a  transfer 
of  such  excess  rights. 

Patented  mining  claims  of  sufficient  pro- 
ductivity to  support  base  property  qualifi- 
cations may  be  designated  as  base  property 
and  used  to  support  an  application  for 
Federal  grazing  privileges.  Unpatented 
mining  claims  cannot  be  regarded  as  base 
property  of  a  Federal  range  user  because  in 
the  absence  of  patent  the  holder  of  a 
mining  claim  is  without  right  to  use  the 
claim  for  grazing  purposes. 
James  G.  Brown,  M.  H.  Young,  A-27635 
( Sept  24,  1958 )  65  I.D.  394 

Land  which  has  been  recognized  as  class 
1  base  supporting  the  issuance  of  a  10-year 
permit  will  not,  on  redetermination,  be  held 
to  lack  priority  in  the  absence  of  clear  and 
convincing  evidence  to  that  effect. 

Where,  on  reexamination  of  grazing 
privileges,  the  priority  of  a  portion  of  the 
private  lands,  controlled  and  used  by  a  live- 
stock operator  is  not  questioned  because 
such  land  was  listed  in  applications  for 
grazing  privileges  filed  before  June  28, 
1938,  was  recognized  as  class  1  base  sup- 
porting the  issuance  of  a  term  permit,  and 
is  still  used  as  base,  then  the  priority  of 
all  of  the  tracts  of  private  land  so  con- 
trolled and  used  should  be  determined  in 
accordance  with  the  same  criteria. 
Sidney  W.  Nicholes,  A-27918  (Aug.  7, 1959) 
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The  range  code  lias  authorized  recogni- 
tion of  parallel  lands  as  qualified  hase  in 
the  absence  of  a  special  rule  to  the  contrary 
since  1959,  and  the  propriety  of  recognizing 
such  lands  as  qualified  base  in  1957  in  a 
district  which  had  no  special  rule  preclud- 
ing recognition  of  parallel  lands  is  now 
moot. 

An  assertion  on  appeal  to  the  effect  that 
parallel  lands  were  recognized  as  qualified 
base  for  one  operator  but  were  not  so  recog- 
nized for  the  appellant  is  not  in  issue  on 
appeal  if  it  was  not  considered  by  the  hear- 
ing examiner  and  the  appeal  record  con- 
tains no  evidence  as  to  how  the  qualified 
base  of  the  appellant  was  determined. 
Herschel  Bedke,  A-28607  (July  21,  1961) 

Where  during  the  priority  period  the 
Federal  range  was  used  for  grazing  live- 
stock of  an  applicant  for  grazing  privileges 
for  a  six-month  period  during  the  year,  and 
there  is  no  evidence  that  such  use  during 
the  priority  period  was  improper,  the  six- 
month  period  may  be  used  in  determining 
the  extent  of  the  class  1  qualification  of 
the  base  property  of  such  applicant  even 
though  the  proper  season  of  use  of  the 
Federal  range  in  the  unit  has  been  estab- 
lished as  five  months  for  the  purpose  of 
awarding  current  grazing  privileges. 
Ethel  Cowgill  Rayburn  et  al.,  A-28866 
(Sept.  6, 1962) 

Base  property  qualifications  of  other 
users  in  a  grazing  unit  are  not  subject  to 
attack  as  a  matter  of  right  by  a  user  in  the 
unit  where  more  than  three  consecutive 
years  have  passed  in  which  the  qualifica- 
tions were  recognized  in  licenses. 

Although  the  Bureau  of  Land  Manage- 
ment may  make  adjustments  in  licenses  or 
permits  at  any  time  when  necessary  to  com- 
ply with  the  Federal  Range  Code,  it  is  not 
error  to  refuse  to  readjudicate  licenses 
upon  the  basis  of  evidence  that  the  base 
qualifications  were  improperly  determined 
Where  such  evidence  is  not  conclusive. 
Kermit  Purcell,  A-29661   (Nov.  15,  1963) 

Commensurability 

The  commensurability  rating  of  base 
property  limits  the  extent  of  class  1  graz- 
ing privileges  where  it  is  less  than  the 


priority  of  use  established  on  the  Federal 
range  during  the  priority  period. 
Ethel   Cowgill   Rayburn   et    al.,    A-28866 
(Sept.  6,  1962) 

Dependency  by  Use 

Where  a  livestock  operator  sells  his 
ranch,  and  as  a  part  of  the  transaction  he 
is  entitled  to  use  of  the  ranch  for  care  of 
his  sheep  for  an  Indeterminate  time,  use 
of  the  ranch  under  such  an  agreement 
may  give  the  operator  such  control  of  the 
ranch  that  use  of  the  land  in  conjunction 
with  the  Federal  range  will  serve  to  vest 
the  land  with  the  attributes  of  land  de- 
pendent by  use. 
Frank  Halls,  A.  J.  Redd,  A-27133  ( Sept.  8, 
1955)  62I.D.344 

Where  the  evidence  establishes  that 
property  otherwise  eligible  for  grazing 
privileges  based  upon  its  dependency  by 
use  was  not  offered  as  base  land  within 
the  period  required  by  the  Federal  Range 
Code,  the  property  cannot  be  classified  as 
dependent  by  use  ( Class  1 ) . 

Where  dependency  by  use  was  created 
by  the  use  of  a  ranch  property  as  a  whole, 
upon  separation  of  the  original  operation 
into  several  units,  the  dependency  by  use 
attaches  to  the  various  units  in  proportion 
to  the  carrying  capacity  of  those  units  in 
the  absence  of  any  evidence  showing  that 
such  allocation  is  improper. 
Henry  McCleary  Timber  Co.  et  al., 
A-27146  (Nov.  7,  1955) 

Where  the  dependency  by  use  of  base 
property  is  determined  on  the  basis  of  the 
record  of  forest  permits  issued  to  the  ap- 
plicant's predecessors  and  the  applicant 
shows  that  permits  for  additional  livestock 
from  the  same  base  may  have  been  over- 
looked but  the  evidence  in  the  record  is 
inconclusive,  the  case  will  be  remanded 
for  a  redetermination  of  the  priority  of 
the  base  property. 

Mahaffey       Livestock,       Inc.,       A-27441 
(July  22,  1957)  64  I.D.  290 

An  application  for  an  individual  allot- 
ment of  grazing  privileges  is  properly  re- 
jected where  the  Federal  range  applied  for 
is  over-obligated  to  operators  whose  base 
property  has  dependency   by  use  and  is 
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class  1  base,  whereas  the  base  property 
offered  by  the  applicant  is  not  class  1. 
William  Jensen  ct  ah,  A-27498  (Nov.  15, 
1957) 

The  provision  in  the  Federal  Range  Code 
that  in  the  event  of  failure  for  2  consecu- 
tive years  to  offer  base  in  an  application 
for  a  grazing  license  or  permit,  such  prop- 
erty will  lose  its  dependency  by  use  or 
priority  will  be  read  independently  of  and 
as  unaffected  by  the  provision  in  the  code 
that  each  year  a  time  will  be  set  before 
which  applications  for  grazing  privileges 
must  be  filed  and  that  applications  which 
are  not  filed  on  or  before  that  date  will 
be  rejected  for  that  year  in  the  absence  of 
a  satisfactory  showing  justifying  the  late 
filing. 

Where  an  application  for  grazing  privi- 
leges is  tiled  within  2  years  after  the  base 
offered  therein  was  first  recognized  as 
having  priority,  but  the  application  was 
filed  too  late  to  be  considered  for  an  award 
of  grazing  privileges  for  the  year  in  which 
it  was  filed,  the  application  nonetheless 
satisfies  the  requirements  of  43  CFR  161.6 
(c)  (9)  and  prevents  loss  of  priority  of 
the  base  for  failure  to  offer  it  in  an  ap- 
plication for  2  consecutive  years, 
Don  C.  Call,  Lloyd  Higley  et  al.,  A-27658 
(Sept.  29,  1958)  65  I.D.  409 

In  order  to  qualify  as  lands  dependent 
by  use  within  the  meaning  of  the  Federal 
Range  Code,  it  is  necessary  that  land  of- 
fered as  base  property  shall  have  been 
used  in  connection  with  the  same  part  of 
the  public  domain  only  during  a  substan- 
tial part  of  a  qualifying  year  of  the  pri- 
ority period. 

Bert    and    Paul    Smith,    Roger    Smith, 
A-27769  (Jan.  16,  1959)  66  I.D.  1 

Where  there  has  been  no  adjudication  of 
commensurability  of  base  property  during 
the  priority  period  and  the  earliest  com- 
mensurability report  in  the  official  grazing 
files  was  not  based  on  a  dependent  prop- 
erty survey,  the  commensurability  rating 
of  the  base  during  the  priority  period  will 
not  be  conclusively  presumed  to  be  that 
shown  by  the  earliest  commensurability 
report  if  there  is  other  evidence  in  the 
record  inconsistent  with  that  report  and 
the  applicant  whose  grazing  privileges  are 


affected  thereby  requests  an  opportunity 
to  submit  evidence  on  the  question. 
Arthur  V.  Heller,  A-27833  (Mar.  9,  1959) 

66  I.D.  65 

Where  lands  controlled  by  a  livestock 
operator  have  been  used  and  recognized 
as  qualified  class  1  base  supporting  the 
issuance  of  licenses  and  a  term  permit 
authorizing  use  of  the  Federal  range  for 
approximately  20  years,  the  priority  of 
such  lands  may  be  recognized  on  the  basis 
of  prior  administrative  adjudications  even 
though,  on  reexamination,  evidence  is  lack- 
ing as  to  whether  such  lands  were  used  as 
base  during  the  priority  period. 
Sidney  W.  Nicholes,  A-27918  (Aug.  7, 
1959) 

The  failure  of  a  licensee  of  the  federal 
range  to  request  grazing  privileges  or  non- 
use  to  the  extent  of  earlier  licenses  sup- 
ported by  the  same  base  property  for  two 
consecutive  years  reduces  the  qualification 
of  the  base  property  to  the  extent  that  it 
has  not  been  covered  by  the  requests  for 
two  consecutive  years,  even  though  the 
qualifications  of  the  base  property  have 
not  been  formally  adjudicated. 
Anawalt  Ranch  &  Cattle  Co.  et.  at,  A-28888 
(Jan.  31,  1963)  70  I.D.  6 

The  1956  amendment  to  43  CFR  161.6(e) 
(9)  is  not  so  clear  in  meaning  as  to  warrant 
holding  that  one  who  has  been  given  for 
many  years  grazing  privileges  on  the  basis 
of  90  percent  Federal  range  use  will  lose 
Class  I  base  property  qualifications  com- 
puted on  a  100  percent  Federal  range  use 
because  he  fails  after  the  adoption  of  the 
1956  amendment  to  ask  for  privileges  com- 
puted; on  a  100  percent  Federal  range 
use  basis. 

Netvell  A.  Johnson  et  al,  A-29301  (July  19, 
1963)  70  I.D.  369 

An  applicant  for  grazing  privileges  is 
properly  denied  nonuse  when  it  appears 
that  he  has  not  offered  his  base  property 
to  the  full  extent  of  its  qualification  in  an 
application  for  a  license  or  applied  for 
nonuse  for  a  period  of  two  consecutive 
years. 
Ray  C.  Bedke,  A-29408  (July  23,  1963) 

An  application  for  Federal  grazing  privi- 
leges offering  as  base  land  owned  by  the 
applicant   which   was  never  offered   and 
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approved  as  base  for  the  award  of  Federal 
grazing  privileges  is  properly  rejected. 
John  J.  Gribble,  A-29191  (July  26, 1963) 

Where  an  application  for  grazing  privi- 
leges in  Montana  Grazing  District  No.  1  has 
been  rejected  on  the  ground  that  the  appli- 
cant did  not  comply  with  the  requirements 
of  a  special  rule  adopted  for  that  district 
and  the  applicant  contends  that  he  is  en- 
titled to  the  privileges  that  he  had  prior  to 
adoption  of  the  rule  in  accordance  with  the 
court  decision  in  McNeil  v.  TJdall,  the  case 
will  be  remanded  for  determination  of  the 
applicant's  privileges  in  accordance  with 
that  decision. 

Stanley    Garthofner,    A-29558     (Jan.    10, 
1964) 

Ownership  or  Control 

Where,  under  the  special  rule  adopted  for 
the  classification  of  base  property  in  Ne- 
vada Grazing  District  No.  4,  total  grazing 
privileges  must  be  based  on  at  least  a  two- 
thirds  land  base  and  not  to  exceed  a  one- 
third  water  base,  a  livestock  operator  with 
a  limited  land  base  has  no  cause  for  com- 
plaint because  he  does  not  receive  grazing 
privileges  based  on  all  of  the  waters  to 
which  he  claims  a  right. 
William  Sellas,  Appellant,  B.  H.  Robison, 
Intervener,  A-27508  (Feb.  5,  1958) 

Loss  of  ownership  or  control  of  property 
to  which  base  property  qualifications  have 
attached  results  in  the  loss  of  such  quali- 
fications in  the  absence  of  a  proper  and 
timely  application  for  transfer  of  such 
qualifications  to  specific  property  of  suffi- 
cient productivity  to  receive  them. 
Janus  G.  Brown,  M.  H.  Young,  A-27635 
( Sept.  24,  1958)  65  I.D.  394 

One  who  sells  a  part  of  his  base  property 
to  another  is  not  entitled  to  retain  all  of 
the  grazing  privileges  which  he  enjoyed 
in  connection  with  the  property  prior  to 
the  sale. 

Glen  L.  and  Harold  C.  Hutchinson  et  ah, 
A-27786  (Aug.  31,  1959) 

VI.  BASE  PROPERTY  (WATER) 

Where,  under  the  special  rule  adopted 
for  the  classification  of  base  property  in 
Nevada  Grazing  District  No.  4,  total  graz- 
ing privileges  must  be  based  on  at  least 
a  two-thirds  land  base  and  not  to  exceed 
a  one-third  water  base,  a  livestock  operator 


with  a  limited  land  base  has  no  cause  for 
complaint  because  he  does  not  receive  graz- 
ing privileges  based  on  all  of  the  waters 
to  which  he  claims  a  right. 

In  Nevada  Grazing  District  No.  4  the 
control  of  water  alone  is  not  sufficient  to 
entitle  a  livestock  operator  to  exercise  graz- 
ing privileges  in  the  district. 
William  Sellas,  Appellant,  B.  H.  Robison, 
Intervener,  A-27508  (Feb.  5, 1958) 

VII.  CANCELLATION  AND  REDUCTIONS 

The   cancellation   of   a    grazing   permit 
without  first  giving  the  permittee  an  op-  . 
portunity  to  show  cause  why  such  cancella- 
tion should  not  be  made  final  is  contrary 
to  Departmental  regulation. 

The  provision  in  the  Federal  Range 
Code  authorizing  certain  officers,  where  the 
orderly  administration  of  the  range  or 
other  public  interest  requires,  to  make  im- 
mediately effective  a  decision  from  which 
an  appeal  may  be  taken,  does  not  apply  to 
decisions  canceling  grazing  licenses  or 
permits. 

Where  a  grazing  permittee  has  been 
wrongfully  denied  use  of  the  range  for  two 
grazing  seasons  under  a  10-year  grazing 
permit,  the  permittee  will  be  granted  use  of 
the  range  for  that  length  of  time  even 
though  his  permit  has  expired. 
Frank  Halls,  A.  J.  Redd,  A-27133  ( Sept.  8, 
1955)  62  I.D.  344 

In  order  to  enforce  43  CFR  161.6(e)  (14) 
(ii) — concerning  the  payment  or  reim- 
bursement of  an  equitable  share  of  the  cost 
of  fence  construction  and  maintenance  by 
any  licensee  or  permittee  who  will  benefit 
in  some  substantial  measure  from  the 
same — the  district  manager  may,  on  expira- 
tion of  a  license  or  permit,  condition  its 
renewal  on  the  payment  or  reimbursement, 
or  he  may  seek  to  cancel  an  outstanding 
license  or  permit  in  accordance  with  43 
OFR  161.9(d). 

Opinions  Relating  to  Fence  Construction 
and  Free-Use  Licenses  on  the  Federal 
Range,  M-36521   (June  27,  1958) 

[Memorandum  from  Field  Solicitor,  Salt 
Lake  City,  Utah,  to  State  Supervisor  for 
Utah,  Bureau  of  Land  Management] 

When  it  is  necessary  to  reduce  grazing 
privileges  under  section  161.6(f)  of  the 
Federal  Range  Code,  Class  2  licenses  and 
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permits,  properly  issued,  stand  on  equal 
footing  with  Class  1  licenses  and  permits. 
Interpretation  of  JtS  CFR  161.6 {f)  Redac- 
tion of  Grazing  Privileges  to  Reach  Carry- 
ing Capacity  of  an  Area  or  Unit,  M-36550 
(Jan.  7,  1959) 

[Memorandum  from  Regional  Solicitor, 
Portland,  Oregon,  to  Oregon  State  Super- 
visor, Bureau  of  Land  Management.] 

Where  grazing  privileges  have  been 
allowed  for  a  long  period  of  time  upon  the 
basis  that  a  showing  sufficient  to  satisfy 
the  requirements  of  the  Federal  Range 
Code  had  been  made,  such  grazing  privi- 
leges will  not  be  canceled  unless  there  is 
convincing  evidence  that  the  base  property 
upon  which  the  privileges  are  predicated 
was  not  qualified  and  that  the  action  in 
granting  the  privileges  was  clearly 
erroneous. 

Bert  and  Paul  Smith,  Roger  Smith, 
A-27769  (Jan.  16,  1959)  66  I.D.  1 

A  grazing  licensee  who  grazes  a  number 
of  animals  in  excess  of  the  number  covered 
by  his  existing  grazing  license  is  properly 
charged  with  willful  trespass  upon  the 
public  domain  and  subjected  to  disciplinary 
reduction  of  his  grazing  license  where  the 
circumstances  do  not  comport  with  the 
notion  that  he  acted  in  good  faith  and 
innocent  mistake. 

J.  Leonard  Neal,  A-27922  (June  4,  1959) 

66  I.D.  215 

A  portion  of  a  grazing  permit  is  prop- 
erly canceled  when  it  appears  that  the  land 
is  suitable  for  disposition  by  public  sale 
and  partial  cancellation  of  the  permit  will 
not  unduly  interfere  with  the  permittee's 
livestock  operations. 
Heroert  C.  Rose,  A-27917  (July  22,  1959) 

A  grazing  licensee  who  repeatedly  and 
willfully  grazes  his  cattle  and  horses  in 
trespass  upon  the  public  domain  is  prop- 
erly subjected  to  disciplinary  action  con- 
sisting of  assessment  of  damages  and 
suspension  of  the  grazing  privileges  on  his 
base  property. 

Eugene   Miller,    A-28212    (Apr.    5,    1960) 

67  I.D.  116 

A  grazing  licensee  who  repeatedly  and 
willfully  grazes  his  cattle  and  horses  in 
trespass  upon  the  public  domain  is  prop- 


erly subjected  to  disciplinary  action  con- 
sisting of  assessment  of  damages  and 
reduction  of  the  grazing  privileges  of  his 
base  property. 

Where  grazing  privileges  are  reduced 
for  grazing  trespass,  the  reduction  at- 
taches to  the  base  property  and  not  only 
to  the  trespasser's  grazing  privileges. 

The  fact  that  a  grazing  licensee  has  re- 
peatedly been  assessed  and  has  paid  dam- 
ages for  prior  grazing  trespasses  may  be 
considered  in  determining  whether  the 
most  recent  trespass  was  willful. 

An  offer  to  pay  monetary  damages  in 
lieu  of  a  reduction  of  grazing  privileges 
imposed  for  a  willful  trespass  will  be  re- 
jected because  the  Federal  Range  Code 
does  not  provide  for  monetary  penalties 
and  the  reduction  of  grazing  privileges  is 
a  more  suitable  punishment  for  the  willful 
trespass  committed. 

Clarence  S.  Miller,  A-28215  (Apr.  20,  1960) 

67  I.D.  145 

Where,  in  order  to  reach  the  carrying 
capacity  of  the  Federal  range,  a  24  percent 
reduction  in  grazing  use  is  imposed  on  all 
licensees  and  permittees  on  an  equal  per- 
centage basis  in  accordance  with  the  range 
code  and,  in  addition,  a  further  reduction 
in  use  is  also  imposed  on  one  licensee,  the 
basis  and  authority  for  the  further  re- 
duction should  be  set  forth  in  a  notice  to 
the  licensee,  as  required  by  the  range  code. 
Lawrence  Edwards,  A-28991  (June  13, 
1962)  69  I.D.  95 

An  appeal  from  a  reduction  in  grazing 
privileges  charging  that  the  range  survey 
upon  which  the  reduction  was  based  was 
unreliable  will  not  entitle  the  appellant  to 
a  reversal  when  the  record  shows  that  the 
charge  is  supported  only  by  the  personal 
opinion  of  the  appellant  and  his  co-appel- 
lants as  to  the  condition  of  the  range  and 
their  expert's  criticism  of  the  Bureau's 
measurement  of  grazing  capacity  accom- 
panied by  his  admission  that  he  had  never 
made  a  survey  for  this  purpose  and  his 
failure  to  suggest  how  a  proper  survey 
should  be  made  and  there  is  adequate  evi- 
dence submitted  by  the  Bureau  and  the 
intervenors  supporting  the  reliability  of 
the  survey  in  question. 
Foster  L.  Mills  et  al,  A-29330  (Jan.  14, 
1963) 
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Decisions  reducing  the  grazing  privi- 
leges of  licensees  on  the  Federal  range  are 
properly  affirmed  when  the  appellants  com- 
plain that  the  survey  to  determine  the 
carrying  capacity  of  the  range  upon  which 
the  reductions  were  based  was  unreliable 
but  fail  to  show  actual  error  in  the  survey. 
Virgil  and  Elizabeth  Russell  et  al., 
A-29232  (Jan.  14,  1963) 

Where  Bureau  of  Land  Management 
personnel  made  a  range  survey  using  the 
weight-estimate  method  of  computing  for- 
age to  determine  the  carrying  capacity  of 
the  range  in  an  above-normal  precipitation 
year  and  made  an  adjustment  in  order  to 
establish  a  normal  precipitation  year 
carrying  capacity  by  means  of  a  mathe- 
matical formula  relating  forage  growth 
and  amount  of  yearly  precipitation  and 
licensees  appealed  decisions  reducing  their 
grazing  privileges  based  on  the  adjusted 
carrying  capacity  of  the  range,  a  decision 
by  the  hearing  examiner  on  such  appeals 
applying  the  formula  but  prescribing  a 
limitation  to  its  application  in  reducing 
the  grazing  privileges  will  not  be  disturbed 
where  it  appears  from  the  record  to  be 
reasonable  and  within  the  discretionary 
authority  of  this  Department. 
Stanford  Bennett  et  al,  A-29164  (Feb.  20, 
1963) 

Where  lands  have  been  withdrawn  for 
the  use  of  the  Army  and  the  use  is  incon- 
sistent with  usage  of  the  land  for  grazing 
purposes,  grazing  permits  are  properly 
canceled  as  to  lands  within  the  with- 
drawal ;  the  fact  that  the  Army  had  insti- 
tuted condemnation  proceedings  involving 
such  lands  does  not  necessarily  preclude 
this  Department  from  canceling  the 
permits. 

Grazing  permits  are  licenses  which  may 
be  revoked  by  this  Department  without 
giving  rise  to  any  right  of  compensation 
to  the  permittees ;  however,  if  the  cancel- 
lation resulted  because  the  lands  were 
withdrawn  for  war  or  national  defense 
purposes  for  the  Army,  the  question  as  to 
whether  the  permittees  are  entitled  to  any 
compensation  in  addition  to  what  may 
have  l>een  received  already  from  the  Army 
under  the  act  of  July  9,  1942,  as  amended, 
must  rest  with  the  Army  as  it  is  not  a 


question    which    properly    concerns    this 

Department. 

H.  D.   Mollohan   and  Eagle  Tail  Ranch, 

A-29335  (July  8, 1963) 

When  the  evidence  presented  before  a 
hearing  examiner,  in  a  hearing  held  to 
determine  whether  violations  of  the 
Federal  Range  Code  have  occurred  because 
of  an  alleged  grazing  of  cattle  on  the  Fed- 
eral range  beyond  the  time  period  per- 
mitted by  the  license  of  the  party,  does  not 
support  the  Government's  allegations  of 
willful  trespass  or  valuation  of  forage 
consumed,  it  is  improper  to  penalize  the 
licensee  by  ordering  reductions  in  future 
licenses  to  be  issued  to  him  and  the  case 
will  be  remanded  for  further  action  to 
assess  damages  for  the  trespass  committed, 
after  reconsidering  the  extent  of  the  tres- 
pass and  the  valuation  of  the  forage  con- 
sumed. 
Alvie  E.  Holyoak,  A-29805  (Jan.  23,  1964) 

A  refusal  to  issue  any  license  for  Federal 
range  use  greater  than  75  percent  of  the 
Glass  I  qualifications  of  an  appellant's 
base  property  for  a  period  of  two  years 
is  properly  made  upon  a  determination  that 
the  appellant  has  willfully  grazed  more 
sheep  on  the  Federal  range  than  author- 
ized by  his  license  where  he  has  a  long 
history  of  past  violations. 
L.  W.  Roberts,  A-29860  (Apr.  23, 1964) 

Action  by  a  district  manager  in  desig- 
nating allotments  within  a  unit  in  a  grazing 
district,  reducing  the  grazing  privileges  on 
an  equal  basis  in  one  of  the  allotments,  and 
proposing  to  construct  a  fence  within  the 
unit  to  prevent  livestock  trespassing,  which 
has  been  affirmed  after  a  hearing  by  a  hear- 
ing examiner  and  on  appeal  to  the  Director 
of  the  Bureau  of  Land  Management,  will 
not  be  disturbed  on  appeal  to  the  Secretary, 
where  the  action  is  reasonable  and  sup- 
portable by  the  record;  and  the  grazing 
users-appellants'  request  for  an  oral  argu- 
ment is  denied  since  the  decision  must  be 
based  upon  the  record  made  at  the  hearing 
and  it  appears  that  there  would  be  no 
purpose  for  which  an  oral  argument  could 
serve  without  requiring  a  new  hearing 
in  the  case. 

David  C.  Bagley  et  al.,  A-30138  (Dec.  29, 
1964) 
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VIII.  FEDERAL  RANGE  CODE 

The  provision  in  the  Federal  Range 
>de  authorizing  certain  officers,  where  the 
>rderly  administration  of  the  range  or 
»ther  public  interest  requires,  to  make  im- 
nediately  effective  a  decision  from  which 
in.  appeal  may  be  taken,  does  not  apply  to 
lecisions  canceling  grazing  licenses  or 
>ermits. 

Prank  Halls,  A.  J.  Redd,  A-27133  (Sept.  8, 
,955)  62  I.D.  344 

Where,  subsequent  to  a  decision  of  a 
hearing  examiner  a  provision  of  the  Fed- 
?ral  Range  Code  relating  to  the  method  of 
computing  the  dependency  by  use  or  prior- 
ity to  be  attached  to  base  property  is 
amended  to  provide  a  more  liberal  formula 
than  that  permitted  under  the  terms  of  the 
previous  code,  the  amended  provision 
should  be  applied  in  adjudicating  the 
future  grazing  privileges  of  an  applicant 
for  grazing  rights. 

Mahaffey  Livestock,  Inc.,  A-27441  (July  22, 
1957)  64I.D.290 

As  the  Federal  Range  Code  for  Grazing 
Districts  requires  that  notice  of  intention 
to  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  from  a  decision  of  the 
hearing  examiner  must  be  filed  within  10 
days  after  the  receipt  of  the  hearing  exam- 
iner's decision  by  the  appellant,  it  is  proper 
for  the  Director  to  dismiss  an  appeal  to 
him  where  it  is  shown  that  the  notice  of 
intention  to  appeal  was  filed  after  the  10- 
day  period  had  elapsed. 
William  S.  Young  et  al,  A-27894  (Mar.  13, 
1959)  66  I.D.  113 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  under  the  Federal 
Range  Code  for  Grazing  Districts  is  prop- 
erly dismissed  where  the  appeal  is  not  filed 
in  the  Office  of  the  Director  within  30  days 
after  service  of  the  hearing  examiner's 
decision  on  the  appellant. 
Stanley  Garthofner,  Duvall  Brothers, 
A-28052  (Jan.  12,  1960)  67  I.D.  4 

An  appeal  to  the  Director  from  a  hearing 
examiner's  decision  is  properly  dismissed 
where  the  notice  of  appeal  is  not  filed  with 
the  examiner  within  the  10-day  period  pro- 
vided by  the  Federal  Range  Code. 

An  appeal  to  the  Director  from  a  hear- 
ing examiner's  decision  may  properly  be 
dismissed  where  the  appeal  is  not  filed  with 


the  Director  within  the  30-day  period  pro- 
vided by  the  Federal  Range  Code. 
Adam  Lenz  Estate,  A-28429  (Feb.  10, 1961) 

As  the  Federal  Range  Code  for  Grazing 
Districts  requires  that  notice  of  intention 
to  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  from  a  decision  of  a 
hearing  examiner  must  be  filed  within  10 
days  after  the  receipt  of  the  hearing  ex- 
aminer's decision  by  the  appellant,  it  is 
proper  for  the  Director  to  dismiss  an  ap- 
peal to  him  when  the  notice  of  intention 
to  appeal  was  filed  after  the  10-day  period 
had  elapsed  or  was  not  filed  at  all. 
Philip  Coyne  et  al.,  A-29539,  A-29648 
(Sept.  21,  1962) 

An  appeal  to  the  Director  from  a  hearing 
examiner's  decision  is  properly  dismissed 
where  the  notice  of  appeal  is  not  filed  with 
the  examiner  within  the  10-day  period 
provided  by  the  Federal  Range  Code. 
Preston  W.  Swapp,  Administrator  for  the 
Estate  of  J.  Edwin  Swapp,  A-29935 
(Apr.  23,  1963) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  hearing  ex- 
aminer's decision  is  properly  dismissed 
where  the  appeal  is  not  filed  with  the 
Director  within  the  30-day  period  provided 
by  the  Federal  Range  Code. 
Howard  Aingc,  Vera  Bell  Ainge,  A-30038 
(Sept.  10,  1963) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  hearing  ex- 
aminer's decision  is  properly  dismissed 
when  the  notice  of  appeal  is  not  filed  with 
the  hearing  examiner  within  the  10-day 
period  provided  by  the  Federal  Range 
Code. 

Leon  D.  Robinson  et  al.,  A-30230  (Feb.  28, 
1964) 

IX.  HEARING  EXAMINER 

A  charge  of  improper  conduct  of  a  hear- 
ing examiner  which  alleges  specifically  that 
during  "off  the  record"  periods  at  the  hear- 
ing he  looked  at  maps  which  were  exhibits 
posted  on  a  bulletin  board  and  listened  to 
discussions  about  the  maps  by  personnel 
of  the  Bureau  of  Land  Management  will  be 
dismissed  as  failing  to  show  any  conduct 
which  vitiated  the  hearing. 
Virgil  and  Elizabeth  Russell  et  al.,  A-29232 
(Jan.  14,  1963) 
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X.  HEARINGS 

Although  it  has  been  held  that  under 
section  7(e)  of  the  Administrative  Proce- 
dure Act,  an  administrative  finding  cannot 
be  based  upon  hearsay  alone  or  hearsay 
corroborated  only  by  a  scintilla  of  evi- 
dence, it  is  questionable  whether  this 
principle  applies  to  hearings  in  grazing 
cases  in  view  of  the  fact  that  the  hearings 
are  held  only  on  appeals  and  the  appellant 
has  the  burden  of  proof. 

Where  the  record  shows  that  a  grazing 
applicant  knew  prior  to  the  time  of  the 
hearing  on  his  appeal  the  precise  issues 
involved  in  the  hearing,  he  cannot  later 
claim  that  he  was  not  given  proper  notice 
of  the  issues  involved  in  the  hearing. 

In  view  of  section  18  of  the  Taylor  Graz- 
ing Act,  which  provides  that  local  advisory 
boards  shall  give  advice  and  recommenda- 
tions on  grazing  applications,  it  seems  cer- 
tain that  range  managers  may  base  their 
decisions  largely  or  entirely  upon  hearsay 
or  other  evidence  which  would  not  be  com- 
petent or  admissible  in  court  proceedings. 

Since  the  burden  is  upon  an  applicant 
for  grazing  privileges  who  appeals  from 
the  rejection  of  his  application  to  show  by 
substantial  probative  evidence  that  the 
rejection  was  improper,  it  is  unnecessary 
to  examine  the  Bureau's  evidence  on  the 
issues  involved  if  the  appellant's  evidence 
does  not  sustain  his  burden. 

The  official  grazing  files  are  public  rec- 
ords of  which  the  Department  takes  notice 
in  rendering  decisions  but  the  probative 
value  of  the  files  depends  upon  the  contents 
of  the  files. 

In  an  administrative  proceeding,  the 
strict  common  law  rules  of  evidence  do  not 
apply  and  the  fact  that  hearsay  evidence 
is  admitted  will  afford  no  basis  for  order- 
ing a  new  hearing. 

E.  L.  Cord,  d/b/a  El  Jiggs  Ranch,  A-27426 
(June  25,  1957)  64  I.D.  232 

A  hearing  on  the  question  of  whether  a 
reduction  in  grazing  privileges  under  a 
license  permitting  use  of  the  Federal  range 
was  made  in  accordance  with  the  range 
code  is  subject  to  the  provisions  of  the 
Administrative  Procedure  Act,  and  in  de- 
termining whether  a  licensee's  appeal  from 
a  decision  reducing  grazing  privileges 
should  be  dismissed,  the  whole  record  must 


be  considered,  and  not  merely  the  licensee 

testimony  and   papers   in  support  of  hi 

appeal. 

Lawrence    Edwards,    A-28991    (June    1\ 

1962)  69  I.D.  9  l] 

An  appeal  based  upon  an  allegation  tha*  ; 
a  hearing  on  grazing  privileges  was  unfair 
supported  by  charges  that  the  examine 
denied  adequate  time  to  prepare  for  th 
hearing,  that  exhibits  were  tampered  with 
and  that  the  Bureau  questioned  the  quali 
fieations  of  its  own  employee,  will  not  bi 
deemed  sufficient  to  entitle  the  appellant  t< 
a   reversal   of  the  decision  based  on  tin 
hearing  when  the  record  shows  that  con 
tinuances  were  granted  which  resulted  ii 
about  four  months  for  preparation  of  tin 
case  after  the  time  originally  set  for  tht 
hearing;  that  tampering  included  only  tht* 
placing  of  additional  papers  relating  t< 
transactions  between  the  Bureau  and  indi 
vidual   range  users   in   the  files   betweer 
dates  of  the  original  and  continued  hear- 
ings and  that  the  Bureau  adduced  evidence 
in  the  examination  of  its  employee  indicat- 
ing that  he  was  being  trained  for  the  as- 
sumption of  responsibility  but  had  not  been 
given  responsibility  in  the  matter  at  issue 
during  the  hearing  so  that  his  testimony  as 
an  adverse  witness  for  the  appellant  could) 
not  be  regarded  as  the  testimony  of  anj 
expert. 

Foster  L.  Mills  ct  at,  A-29330   (Jan.  1 
1963) 

An  appeal  from  the  denial  of  a  protest 
against  the  issuance  of  a  grazing  license 
to  another  is  improperly  dismissed  before 
the  introduction  of  evidence  at  a  hearing 
when  the  protestant  alleges  that  he  will 
be  damaged  by  the  granting  of  the  license 
because  it  will  result  in  licensing  in  excess 
of  the  grazing  capacity  of  the  Federal 
range  and  will  deprive  him  of  Federal 
range  to  which  he  has  an  established  right. 
Ashdown  Brothers  and  Parson  U.  Webster, 
A-29334  (July 26, 1963) 

XI.   SPECIAL  DISTRICT  RULES 

Where  a  permittee  has  used  her  grazing 
privileges  for  many  years  for  a  class  of  live- 
stock different  from  that  for  which  grazing 
privileges  were  recognized  for  her  predeces- 
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or  under  authority  of  the  range  manager 
nd  where  the  advisory  board  has  recom- 
lended  approval  of  such  use  and  there 
,-as  no  protest  against  such  transfer  of  use, 
t  is  too  late  to  protest  against  the  transfer 
f  use  on  the  grounds  that  the  transfer  of 
se  did  not  technically  comply  with  the  re- 
uirements  of  a  local  district  rule. 
'.  A.  George,  Verva  Bowen,  A-27488 
Nov.  7,  1957) 

The  provisions  of  section  4  of  the  Ad- 
ftinistrative  Procedure  Act  relating  to  rule 
flaking  do  not  apply  to  a  special  rule  issued 
mder  the  Federal  Range  Code  and  appli- 
able  to  the  range  in  a  particular  district 
tecause  the  rule  involves  use  of  the  Federal 
ange  which  is  public  property,  and  mat- 
ers relating  to  public  property  are  ex- 
>ressly  excepted  from  the  provisions  gov- 
rning  rule  making  in  section  4  of  the  Ad- 
uinistrative  Procedure  Act. 

The  Federal  Range  Code  provides  that 
vhere  local  conditions  in  a  district  make 
lecessary  the  adoption  of  a  special  rule  on 
my  of  the  matters  in  the  range  code,  such 
i  rule  may  be  adopted  for  a  particular  dis- 
;rict,  and  where  a  special  rule  is  adopted 
vhich  provides  that  a  different  priority 
period  shall  be  used  than  the  period  pro- 
vided in  the  code,  and  there  are  persuasive 
reasons  in  support  of  the  adoption  of  such 
i  rule,  the  award  of  grazing  privileges  in 
che  district  may  be  made  in  accordance 
with,  the  special  rule,  there  being  no  statu- 
tory requirement  that  any  priority  period 
be  used  in  determining  preferences  in  the 
I  issuance  of  grazing  permits. 
Wade  McNeil  et  al,  A-27439  (Nov.  19, 
1957)  64I.D.  423 

Where,  under  the  special  rule  adopted  for 
the  classification  of  base  property  in  Ne- 
vada Grazing  District  No.  4,  total  grazing 
privileges  must  be  based  on  at  least  a  two- 
thirds  land  base  and  not  to  exceed  a  one- 
third  water  base,  a  livestock  operator  with 
a  limited  land  base  has  no  cause  for  com- 
plaint because  he  does  not  receive  grazing 
privileges  based  on  all  of  the  waters  to 
which  he  claims  a  right. 

The  special  rule  adopted  for  the  classifi- 
cation of  base  properties  in  Nevada  Graz- 
ing District  No.  4  permits  a  combination  of 
land  and  wrater  as  base  property. 
William  Sellas,  Appellant,  B.  H.  Robison, 
Intervener,  A-27508  (Feb.  5,  1958) 


Where,  on  appeal  from  a  range  man- 
ager's award  of  grazing  privileges  for  the 
1953  and  1954  seasons,  a  hearing  examiner 
determined  the  applicant's  class  1  grazing 
privileges  in  accordance  with  the  priority 
period  designated  in  the  range  code,  and 
thereafter  a  social  rule  with  respect  to 
the  range  involved  was  adopted  which  rule 
changed  the  priority  period  upon  which 
class  1  privileges  were  to  be  determined 
for  the  future,  the  correctness  of  the  hear- 
ing examiner's  determination  becomes 
moot. 

Charles    H.    McChesney    et    al.,    A-27630 
(May  28,  1958)  65  I.D.  231 

Where  an  application  for  grazing  privi- 
leges in  Montana  Grazing  District  No.  1 
has  been  rejected  on  the  ground  that  the 
applicant  did  not  comply  with  the  require- 
ments of  a  special  rule  adopted  for  that 
district  and  the  applicant  contends  that  he 
is  entitled  to  the  privileges  that  he  had 
prior  to  adoption  of  the  rule  in  accordance 
with  the  court  decision  in  McNeil  v.  Udall, 
the  case  will  be  remanded  for  determina- 
tion of  the  applicant's  privileges  in  ac- 
cordance with  that  decision. 
Stanley  Garthofner,  A-29558  (Jan.  10, 
1964) 

GUAM 

Page 
I.  Generally 331 

I.  GENERALLY 

The  settled  law  applicable  to  tidelands 
and  submerged  lands  adjacent  to  incorpo- 
rated territories  of  the  United  States  is 
equally  applicable  to  the  unincorporated 
territory  of  Guam. 

Abutting  upland  property  owners  may 
not  assert  a  claim  of  title,  as  against  the 
United  States,  to  either  submerged  lands 
or  tidelands  adjacent  to  Guam ;  nor  may 
they  assert  similar  claims  of  title  as  to 
land  which  results  from  the  filling  of  sub- 
merged lands  or  tidelands  by  such  owner, 
his   predecessor,   or  the  United   States. 

In  view  of  the  controlling  legal  princi- 
ples relative  to  tidelands  and  submerged 
lands  adjacent  to  a  territory  of  the  United 
States,  the  language  of  the  Guam  Organic 
Act  (48  U.S.C.,  1952  ed.,  sec.  1421f)  and 
transfers  of  land  made  pursuant  thereto, 
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may  not  be  construed  as  vesting  title  or  ad- 
ministration of  tidelands  or  submerged 
lands,  filled  or  otherwise,  in  the  Govern- 
ment of  Guam  in  the  absence  of  specific 
authorization  by  the  Congress. 
Rights  of  Abutting  Upland  Property  Own- 
ers to  Claim  Title  to  Reclaimed  Land  Pro- 
duced by  Filling  on  Tidelands  and  Sub- 
merged Lands  Adjacent  to  the  Territory 
of  Guam,  M-36449   (Jan.  31,  1958) 

65  I.D.  193 

Section  5  of  the  Organic  Act  of  Guam 
(64  Stat.  385 ;  48  U.S.C.  sec.  1421b)  insures 
the  people  of  Guam  basic  human  rights 
comparable  to  those  reserved  to  the  Amer- 
ican people  by  the  Bill  of  Rights  in  the 
Constitution  of  the  United  States. 

Public  Law  60  of  the  Fourth  Guam 
Legislature  does  not  violate  the  provisions 
of  the  Organic  Act  of  Guam  prohibiting 
governmental  financial  support  of  religious 
institutions  in  the  territory. 
Validity  of  Act  of  the  Legislature  of  Guam 
Furnishing  Textbooks  Free  of  Charge  to 
Students  in  Public  and  Private  Elementary 
and  Secondary  Schools  in  Guam,  M-36533 
(Oct.  3,  1958) 

HAWAII 
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I.  GENERALLY 

In  the  Hawaii  Statehood  Act,  Congress 
specifically  authorized  persons  holding  Ter- 
ritorial legislative,  executive,  and  judicial 
offices,  as  well  as  the  Delegate  in  Congress, 
to  continue  to  discharge  the  duties  of  their 
respective  offices. 

Applicability  of  the  Hatch  Act  to  the 
Governor  of  the  Territory  of  Hawaii, 
M-36576  ( June  12, 1959 )  66  I.D.  281 

II.  GOVERNOR 

The  Territorial  Governor  of  Hawaii  is  a 
"Territorial  officer,"  "a  person  holding 
executive  office  in  the  Government  of  said 
Territory,"  and  "an  officer  of  said  Ter- 
ritory." 

The  Territorial  Governor  of  Hawaii  is 
eligible  to  continue  in  that  position  while 


seeking  an  elective  office  under  the  new 
State  government. 

Applicability  of  the  Hatch  Act  to  the 
Governor  of  the  Territory  of  Hawaii, 
M-36576  (June  12, 1959)  66  I.D.  281 

HELIUM 

The  Helium  Act  and  regulations  prohibit 
sale  by  the  Government  of  helium  which  is 
to  be  exported  for  use  in  an  airship  that 
will  be  operated  solely  in  a  foreign  country. 
Sale  of  Helium  for  Export,  M-36281 
(Apr.  27,  1955) 

Under  the  Helium  Act  (50  U.S.C.  sec. 
161),  which  requires  the  Bureau  of  Mines 
to  dispose  of  helium  to  Federal  agencies  in 
preference  over  all  other  applications  for 
purchase  of  helium,  but  permits  the  Bureau 
to  give  preference  to  any  Federal  agency 
over  another  Federal  agency,  and  to  the  ap- 
plications of  any  non-Federal  applicant 
over  another  non-Federal  applicant,  the  Bu- 
reau of  Mines  may,  in  effect,  operate  a  j 
partial  priorities  and  allocations  system 
effective  as  to  direct  recipients  of  helium 
from  the  Bureau. 

The  Helium  Act  (50  U.S.C.  sec.  161)  is 
less  suitable  than  the  Defense  Production 
Act  (50  U.S.C,  App.  2061  et  seq.)  as  a  legal 
basis  for  operating  a  priorities  and  alloca- 
tions system  because  the  Helium  Act  lacks, 
while  the  Defense  Production  Act  contains, 
adequate  provisions  for  (a)  control  of 
helium  use  by  the  purchaser  or  his  trans- 
ferees (b)  diversion  of  helium  from  use 
by  a  Federal  agency  to  a  non-Federal  con- 
sumer and  vice  versa  (c)  exemptions  from 
liability  for  breach  of  contract  incurred  in 
complying  with  priorities  and  allocations 
directives  concerning  helium,  and  (d)  re- 
quiring rendition  of  information  concern- 
ing helium  stocks  and  uses. 
Whether  Authority  Exists  for  Operating  a 
Priorities  and  Allocation  System  for 
Helium  Among  Federal  Agencies  and  Pri- 
vate Users,  and  What  Delegations  Would 
be  Required  to  Enable  the  Bureau  of  Mines 
to  Exercise  Such  Authority,  M-36299 
(Aug.  22,  1955)  62  I.D.  323 

Section  4  of  the  Helium  Act  Amendments 
of  Sept.  13,  1960  (74  Stat.  920;  50  U.S.C. 
sec.  167b)  requires  that  patents  on  inven- 
tions resulting  from  Government-financed 
research  and  development  work  under  the 
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Act  be  available  to  tbe  general  public  with- 
out royalty  or  other  restriction. 

Section  4  of  the  Helium  Act  Amendments 
of  Sept  13,  1960  (74  Stat.  920;  50  U.S.C. 
sec.  167b)  requires  the  Secretary  to  take 
steps  to  assure  that  background  patents 
essential  to  the  practice  of  patents  or  the 
use  of  processes  resulting  from  research 
and  development  contracts  issued  under 
the  Act  be  available  to  the  general  public 
on  reasonable  terms. 

Patent  Requirements  of  the  Coal  Research 
Act,  Saline  Water  Conversion  Act  and 
Eelium  Act,  M-36637  (May  7, 1962) 

69  I.D.  54 

HOMESTEADS  (ORDINARY) 

(See  also  Additional  Homesteads,  En- 
larged Homesteads,  Reclamation  Home- 
steads, Soldiers'  Additional  Homesteads, 
Stock-raising  Homesteads) 
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I.  GENERALLY 

The  effective  date  of  a  period  of  suspen- 
sion under  Public  Law  834  (act  of  July 
30,  1956;  70  Stat.  715)  is  either  (1)  the 
date  that  notice  is  received  from  the  en- 
tryman  that  he  has  suspended  cultivation 
and  improvement  operations  or  (2)  the 
date  indicated  by  the  entryman  in  his 
notice  that  he  intends  in  the  future  to 
suspend  such  operations.  The  notice  must 
contain  a  statement  expressing  the  desire 
to    suspend    operations,    information    con- 


cerning cultivation  and  improvements  on 
the  entry,  and  a  grant  to  the  United  States 
of  a  right  to  enter  and  occupy  the  land. 

The  anniversary  date  for  filing  annual 
proof  after  period  of  suspension  wTill  be 
determined  by  extending  the  previous  an- 
niversary date  by  an  amount  of  time  equal 
to  the  approved  period  of  suspension. 
Interpretation  of  Public  Law  834  (Act  of 
July  30,  1956;  70  Stat.  715),  M-36409 
(Sept.  16,  1957) 

The  reinstatement  of  a  homestead  entry 
revives  the  entry  with  all  of  the  rights 
and  privileges  which  have  accrued  from 
the  time  of  its  allowance. 
Bruce  Sweeney,  A-27854    (Mar.  4,   1959) 

Special  use  permits  for  the  purpose  of 
drilling  wells  to  show  the  existence  of  ir- 
rigation water  on  public  lands  embraced 
in  a  homestead  application  may  be  allowed 
where  the  lands  are  suitable  for  agricul- 
tural production  if  sufficient  water  for 
irrigation  can  be  found. 
Joseph  A.  and  Joseph  Akrcn,  A-28053 
(Nov.  20,  1959) 

The  act  of  Mar.  3,  1873  (17  Stat  602; 
as  amended  43  U.S.C.  sec.  174),  authoriz- 
ing settlers  under  the  homestead  or  other 
settlement  laws  to  transfer  portions  of 
their  claims  for  certain  stated  purposes 
does  not  provide  for  the  granting  of  ease- 
ments and  has  no  effect  on  the  right  of  the 
settler  to  grant  them.  Its  sole  purpose  is 
to  authorize  the  transfer  of  land. 

The  grant  of  an  easement  does  not  trans- 
fer the  title  nor  the  right  of  possession  to 
land  but  merely  grants  a  right  to  use  the 
land  for  a  specified  purpose  or  for  specified 
purposes.  To  transfer  or  alienate  land 
means  to  pass  the  title  and  with  it  the 
right  of  possession.  Therefore,  a  prohibi- 
tion in  the  law  against  alienation  or  trans- 
fer of  land  does  not  prohibit  the  granting 
of  an  easement. 

Acquisition  of  Pipeline  Right-of-Way 
Across  Homestead  Entries  in  Alaska, 
M-36601  (June  8,  1960) 

Congress  had  as  its  purpose,  in  enacting 
the  act  of  Aug.  9,  1912  (37  Stat.  265;  43 
U.S.C.  sec.  541)  the  goal  of  affording  recla- 
mation homestead  entrymen  and  water- 
right  applicants  vested  rights  to  land  and 
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water  so  that  they  could  raise  money  to 
finance  farming  activities. 
Proposed     Repayment     Contracts — Kings 
and      Kern      River      Projects,      M-36634 
(Dec.  26,  1961)  68  I.D.  372 

The  fact  that  a  homestead  entryman 
whose  entry  was  under  contest  may  not 
have  met  the  cultivation  requirements  be- 
cause of  erroneous  advice  from  the  land 
office  that  the  contest  suspended  the  neces- 
sity of  cultivation  during  pendency  of  the 
contest  does  not  entitle  him  to  relief  by 
equitable  adjudication  since  the  failure  to 
cultivate  was  due  to  an  error  of  law. 
Morris  Killen  v.  Hubert  Lee  Davidson,  Jr., 
A-28871  (Aug.  8, 1962) 

A  petition,  filed  in  1961,  to  reinstate  a 
homestead  entry  allowed  in  1913  and  can- 
celed in  1919  for  failure  to  submit  final 
proof  within  the  statutory  period  will  be 
denied  where  the  death  of  the  entryman 
in  1917  was  never,  prior  to  the  petition 
for  reinstatement,  reported  to  the  Depart- 
ment and  where  the  entryman's  widow, 
who  survived  him  by  several  years,  appar- 
ently never  made  any  effort  to  perfect  the 
homestead  entry. 

Edward  Brown  et  al,  A-29537  (Sept.  13, 
1963) 

The  statutory  life  of  a  settlement  claim 
in  Alaska  begins  from  the  date  of  settle- 
ment. 
Thomas  Foster,  A-30083  (June  15, 1964) 

If  the  period  for  filing  final  proof  on  a 
reclamation  homestead  entry  has  expired, 
there  is  no  authority  for  granting  an  ex- 
tension of  time  to  permit  the  entryman  to 
build  a  habitable  house  upon  the  entry  as 
required  for  making  satisfactory  final 
proof ;  nor  is  the  entryman's  failure  to  ob- 
tain a  loan  to  build  the  house  because  of  a 
private  contest  initiated  against  the  claim 
a  sufficient  basis  for  invoking  equitable 
adjudication,  since  his  efforts  were  only 
attempts  at  compliance  with  the  homestead 
requirements  and  cannot  be  considered  as 
"substantially"  complying  with  the  law,  as 
required  before  equitable  adjudication  may 
be  granted. 
James  E.  Walter,  A-30120  (Nov.  20, 1964) 

Where  the  fees  paid  with  the  filing  of  an 
application  for  homestead  entry  remain  in 
the  land  office  after  the  withdrawal  of  the 


application  and  the  applicant  files  a  second 
application  and  is  informed  that  the  fees 
already  paid  will  be  transferred  to  the  sec- 
ond application  but  the  administrative  ac- 
tion to  accomplish  this  is  not  taken  until 
after  an  intervening  application  has  been 
filed,  the  second  homestead  application  will 
be  deemed  to  have  been  validly  filed  from 
the  time  of  its  filing. 
Joseph  Q.  Clark,  A-30215  (Dec.  22, 1964) 

II.  AMENDMENT 

When  a  valid  application  for  a  home- 
stead entry  is  filed  and  an  amended  ap- 
plication is  later  filed  for  the  same  and 
additional  land,  which  amended  applica- 
tion is  invalid  because  it  contains  excess 
acreage,  the  applicant  loses  his  priority 
over  an  intervening  applicant  as  to  land  in- 
cluded in  his  original  application  and  in 
the  intervening  application. 
Samuel  A.  Wanner,  A-28435  (Nov.  21, 1960) 

67  I.D.  407 

An  applicant  for  the  benefits  of  section 
2372  of  the  Revised  Statutes  which  permits 
amendment  of  a  homestead  entry  to  in- 
clude land  intended  to  be  entered  for  land 
not  intended  to  be  entered  must  bring  him- 
self within  the  terms  of  the  act ;  it  is  not 
sufficient  to  show  that  land  entered  with 
intention  to  do  so  was  not  available  for 
homesteading  and  that,  therefore,  the  pur- 
ported entry  gave  the  entryman  no  rights 
in  the  land. 

Paul  L.  Van  Clevc,  Jr.,  The  Van  Cleve  Com- 
pany, A-28442  (Jan.  12,  1961) 

III.  APPLICATIONS 

A  receipt  for  filing  fees  tendered  by  an 
applicant  for  a  homestead  entry  is  merely 
an  acknowledgment  that  the  moneys  have 
been  received  and  does  not  constitute  an 
authorization  to  enter  or  settle  on  the  land 
applied  for. 
Arthur  Halsted,  A-27298  (May  21, 1956) 

A  homestead  application  is  properly  re- 
jected where  the  applicant  is  disqualified 
under  the  law  from  holding  an  entry  be- 
cause he  had  a  prior  perfected  entry  which 
does  not  come  within  the  provisions  of  the 
act  of  June  21, 1934. 
JohnB.  Roeser,  A-27961  (Aug.  3, 1959) 

A  homestead  application  must  include  all 
of  the  land  within  a  legal  subdivision  that 
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is  available  for  homesteading  but  it  need 
not  include  land  within  a  subdivision  dis- 
posed of  before  such  application  is  filed. 
William  K.  Field,  A-28316  (June  27,  1960) 

The  employees  in  a  land  office  have  no 
duty  or  authority  to  prepare  acceptable  ap- 
plications for  public  land  or  to  alter  or 
ignore  any  portion  of  an  application  in 
order  to  make  it  acceptable. 

An  applicant  for  homestead  entry  can 
gain  no  right  to  any  land  in  reliance  on 
the  assurance  of  a  land  office  employee  that 
his  application  is  correct  because  informa- 
tion given  by  the  land  office  cannot  operate 
to  vest  in  an  applicant  for  public  land  any 
right  not  authorized  by  law. 

An  application  for  homestead  entry 
which  is  not  allowable  because  it  describes 
an  entire  section  of  land  and  is  thus  in  ex- 
cess of  the  limit  prescribed  by  the  home- 
stead law  is  not  entitled  to  priority  from 
the  time  of  its  filing  but  only  from  the  time 
that  it  is  amended  to  describe  land  within 
the  statutory  limit. 

Orvil  Ray  Mickelberry,  A-28432  (Nov.  16, 
1960) 

When  a  valid  application  for  a  home- 
stead entry  is  filed  and  an  amended  appli- 
cation is  later  filed  for  the  same  and  addi- 
tional land,  which  amended  application  is 
invalid  because  it  contains  excess  acreage, 
the  applicant  loses  his  priority  over  an 
intervening  applicant  as  to  land  included 
in  his  original  application  and  in  the  in- 
tervening application. 
Samuel  A.  Wanner,  A-28435  (Nov.  21, 
1960)  67  I.D.  407 

A  comma  used  in  a  description  of  a  legal 
subdivision  such  as  the  "WV2,  SE14"  has 
never  been  accepted  by  the  Department  as 
meaning  "of"  but  only  as  meaning  "and"  so 
that  the  description  given  would  mean  the 
Wy2  and  the  SE^4,  not  the  W%  of  the 
SEV4. 

A  land  office  employee  has  no  authority 
or  duty  to  alter  an  erroneous  description  of 
land  in  a  homestead  application. 

A  receipt  issued  for  filing  fees  paid  with 
a  homestead  application  is  merely  an 
acknowledgement  that  the  moneys  have 
been  received  and  does  not  import  approval 
or  allowance  of  the  application. 

A  homestead  application  is  properly  re- 
jected where  it  contained  a  defective  de- 
218-107—69 23 


scription  of  the  land  applied  for  and  before 
the  description  was  corrected  a  proper  ap- 
plication was  filed  by  another. 
Daniel  H.  Cruz,  A-28524  (Feb.  28,  1961) 

A  homestead  application  is  properly  re- 
jected if  the  land  described  therein  is  more 
than  160  acres  and  the  amount  of  excess 
acreage  cannot  qualify  it  for  inclusion 
under  the  rule  of  approximation. 
Byron  K.  Baker,  A-28662  (Aug.  2, 1961) 

The  filing  of  a  homestead  application 
gives  the  applicant  no  rights  in  the  land 
covered  by  the  application. 
Lewis  Lafon  Gourley,  A-28497    (Nov.  6, 
1961) 

An  applicant  for  homestead  entry  need 
not  make  a  satisfactory  showing  that  the 
land  sought  to  be  entered  is  susceptible  of 
successful  cultivation  by  irrigation  and 
need  not  furnish  evidence  of  a  water  right 
and  plans  of  irrigation  until  it  is  estab- 
lished that  the  land  is  desert  in  character 
and  suitable  for  the  cultivation  of  agri- 
cultural crops. 
Ella  L.  Bittner,  A-28783  (Jan.  16,  1962) 

Where  an  application  to  make  homestead 
entry  is  rejected  and  where,  after  filing  a 
timely  notice  of  appeal,  the  applicant  moves 
for  leave  to  amend  her  application  and  re- 
quests additional  time  within  which  to  sub- 
mit a  statement  of  reasons  in  support  of 
the  appeal,  the  motion  has  the  effect  of 
making  the  appeal  moot  and  the  matter 
will  be  remanded  to  the  Bureau  of  Land 
Management  for  consideration  of  the  re- 
quest to  amend,  and  no  extension  of  time 
within  which  to  submit  a  statement  of  rea- 
sons will  be  granted. 
Peggy  M.  Kater,  A-29840  (Dec.  27, 1962) 

Land  embraced  in  a  recorded  settlement 
claim  in  Alaska  is  not  available  for  home- 
stead entry  and  an  application  to  make 
homestead  entry  on  such  land  must  be 
rejected. 

Edwin  P.  Knapp,  Kenneth  M.   Crockett, 
A-29913  (Sept.  18,  1963)  70  I.D.  441 

A  homestead  application  is  properly  re- 
jected where  the  lands  applied  for  are 
withdrawn  from  entry  by  inclusion  in  a 
power  project  withdrawal. 
Herman  J.  Schilmoeller,  A-29745  (Nov.  5, 
1963) 
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An  application  for  a  homestead  entry  is 
properly  rejected  where,  although  the  land 
applied  for  was  previously  classified  as 
suitable  for  agricultural  development  by 
reclamation,  later  assessment  of  the  water 
situation  shows  that  the  annual  recharge 
of  the  underground  water  basin  is  insuffi- 
cient for  private  lands  and  existing  agri- 
cultural classifications. 
Lyle  Kenneth  Gross,  A-29783  (Feb.  19, 
1964) 

Where  land  applied  for  in  a  homestead 
application  is  embraced  in  a  first-form  re- 
clamation withdrawal,  the  application  is 
properly  rejected. 
Gene  W.  Reed,  A-30084   (Mar.  12,  1964) 

The  filing  of  an  allowable  homestead  ap- 
plication in  Alaska  constitutes  an  entry 
within  the  meaning  of  the  act  of  Sept.  5, 
1914,  so  that  an  individual  who  has  filed 
an  allowable  homestead  application  in 
Alaska  but  withdrawn  it  prior  to  allow- 
ance by  the  land  office  has  exercised 
his  right  of  entry  under  the  homestead 
law  and  is  properly  required  to  make  the 
necessary  showing  for  a  second  homestead 
entry  under  the  1914  act  in  connection 
with  any  subsequent  homestead  applica- 
tion. 

An  amendment  of  a  Departmental  regu- 
lation to  provide  expressly  for  the  first 
time  that  the  showing  required  for  making 
a  second  homestead  entry  must  be  made 
in  cases  where  a  homestead  application 
has  been  filed  but  withdrawn  prior  to  al- 
lowance will  not  be  applied  where  the 
first  application  was  filed  and  withdrawn 
prior  to  the  effective  date  of  the  amend- 
ment, particularly  where  the  practice  of 
the  land  office  has  been  not  to  require  the 
showing. 

The  filing  of  concurrent  homestead  ap- 
plications by  an  individual  bars  the  al- 
lowance of  either  so  long  as  both  applica- 
tions remain  of  record  and,  while  the 
withdrawal  of  one  will  permit  the  allow- 
ance of  the  other,  such  allowance  will  be 
subject  to  otherwise  intervening  rights 
that  have  been  asserted  prior  to  the  with- 
drawal of  the  first  application. 
Raymond  L.  Gunderson,  A-30134  (Dec.  2, 
1964)  71  I.D.  477 


IV.  CANCELLATION  OF  ENTRY 

Where  an  entryman  fails  to  establish 
residence  on  his  entry  within  12  months 
from  allowance  of  the  entry,  the  entry 
must  be  canceled  for  failure  to  establish 
such  residence. 
Henry  J.  Ernst,  A-27196  (Nov.  7,  1955) 

A  homestead  entry  which  was  errone- 
ously allowed  on  land  reserved  from  any 
disposition  under  the  public  land  laws  is 
properly  canceled. 

Where  an  entry  is  canceled  because  it 
was  erroneously  allowed  and  the  entryman 
has  placed  improvements  on  the  tract,  the 
entryman  is  entitled  to  reimbursement  for 
any  valuable  improvements  which  he  can- 
not remove  without  damage  to  the  land  or 
to  the  improvements  from  any  person  who 
subsequently  may  acquire  the  tract  and 
to  whom  the  improvements  have  value. 
Leivis  Sanford  Cass,  A-27742  (Jan.  14, 
1959) 

Where  an  entryman  fails  to  establish 
residence  on  his  entry  within  12  months 
from  the  allowance  of  his  entry,  the  entry 
must  be  canceled. 

Boyd    L.    Hulse    v.    William   H.    Griggs, 
A-28288  (May  23,  1960)  67  I.D.  212 

Where  an  entryman  fails  to  live  on  his 
entry  for  at  least  five  months  in  each  of 
the  first  three  years  of  the  entry,  the  entry 
must  be  canceled. 

Frank  G.  Countryman  v.  Edna  V.  Frank, 
A-28313  (July  19,  1960)  67  I.D.  295 

A  homestead  entry  inadvertently  allowed 
for  land  included  within  an  existing  entry 
is  properly  canceled  because  the  land  is 
unavailable  for  entry  so  long  as  the  first 
entry  remains  of  record. 
Sam  Fathol  McGee,  A-29031  (July  17, 
1962) 

A  homestead  entry  is  properly  canceled 
when  the  evidence  adduced  in  a  contest 
against  it  shows  that  compliance  with  the 
cultivation  requirements  of  the  homestead 
law  was  not  accomplished  within  the  life 
of  the  entry;  the  existence  of  a  contest 
against  a  homestead  entry  does  not  suspend 
the  entry  while  the  contest  is  pending  and 
thus  permit  compliance  with  the  require- 
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ments  for  perfection  of  an  entry  beyond 
the  5-year  life  of  the  entry, 
i  Morris  Killen  v.  Hubert  Lee  Davidson,  Jr., 
A-28871  (Aug.  8, 1962) 

A  homestead  entry  is  properly  canceled 
when  it  is  found  that  the  entryman  did  not 
cultivate  Vlq  of  the  entry  in  the  second  year 
of  the  entry  and  %  in  the  third  year  and 
thereafter  until  final  proof  was  submitted. 
United  States  v.  Charles  E.  Stewart, 
A-28966  (Sept.  25, 1962) 

Where  an  entryman  who  is  not  entitled 
i  to  credit  for  military  service  does  not  sat- 
i  isfactorily  cultivate  the  required  acreage 
of  his  homestead  entry  during  the  second 
,  year  of  the  entry,  his  entry  is  subject  to 
cancellation  for  failure  to  meet  the  cultiva- 
tion requirements. 
John  A.  Bartel,  A-29664  (Oct.  11, 1962) 

Where  a  homestead  entryman,  during  the 
period  allowed  to  establish  residence  on 
the  entry,  merely  spent  a  few  days  alone 
on  the  entry  while  on  leave  from  his  em- 
ployment elsewhere,  without  intending  at 
that  time  to  make  a  home  for  himself  and 
his  family  to  the  exclusion  of  a  home  else- 
where, he  has  not  established  the  residence 
I  ,  required  of  an  entryman  within  six  months 
J  •  (or  one  year)  after  allowance  of  the  entry, 
and  his  entry  is  properly  canceled. 
Pat  Fricks  v.  John  L.  Giuchici,  A-29088 
1  (Nov.  8, 1962) 

A  homestead  entry  is  properly  canceled 

when   the   final   proof   submitted   by   the 

,  entryman  shows  on  its  face  that  he  did  not 

cultivate  Vie  of  the  entry  in  the  second 

i  I  year  of  the  entry  and  %  in  the  third  year 

q  i  and  thereafter  until  final  proof  was  sub- 

i    mitted. 

,    Margaret  L.  Gilbert  v.  Bob  H.  OUphant, 
A-29163  (Apr.  11,1963)  70  I.D.  128 

11,  :     A  homestead  entry  is  properly  canceled 
when  the  entryman  fails  to  live  on  his  entry 
for  at  least  seven  months  during  any  one 
year  of  the  life  of  the  entry. 
Leigh  B.  Dennison,  A-29375  (July  23, 1963) 

Where  homestead  final  proof  on  its  face 
shows  that  an  entryman  has  never  at- 
tempted cultivation  of  one-eighth  of  the 
entered  lands  during  any  entry  year,  the 
proof  is  defective  on  its  face  and  may  prop- 
erly be  rejected  and  the  entry  canceled. 
:•     Joseph  B.  Deisher,  A-29434  (July  26, 1963) 


Failure  to  establish  residence  within  a 
maximum  period  of  twelve  months  from 
the  date  of  allowance  of  entry,  or  during 
an  additional  statutory  suspension  of  resi- 
dence, cultivation  and  improvement  re- 
quirements, and  failure  after  establish- 
ment of  residence  to  reside  on  the  entry  at 
least  7  months  in  each  year  in  which  resi- 
dence is  required  must  result  in  cancella- 
tion of  the  entry. 

Daniel   A.    Quintana,   A-29903    (Feb.   20, 
1964) 

A  homestead  final  proof  is  properly  re- 
jected and  the  entry  canceled  when  the 
final  proof  shows  on  its  face  that  the  cul- 
tivation requirements  have  not  been  met 
because  there  has  been  no  cultivation  at  all 
during  the  third  year  of  the  entry  and  only 
clearing  of  the  land,  without  sowing  of 
a  crop,  during  the  second  year. 
George F.  Wunsch,  A-30001  (Mar.  11, 1964) 

Where  a  homestead  entry  is  canceled  as 
a  consequence  of  a  private  contest  and  the 
contestant  is  notified  of  his  preference 
right  to  make  an  entry,  but  cancellation  of 
the  entry  is  noted  only  in  the  serial  register 
and  not  on  the  official  status  plat  and  in  the 
historical  index,  an  application  to  enter  the 
land,  whether  filed  by  the  contestant  or 
another,  is  premature  and  must  be  re- 
jected; however,  the  contestant  is  entitled 
to  notice  after  the  cancellation  is  properly 
noted  and  an  opportunity  to  file  an  appli- 
cation for  entry  within  30  days  thereafter. 
Carl  R.  Hawkins,  A-29773  (Mar.  24,  1964) 

Where  a  homestead  entry  is  allowed  in 
an  arid  area  on  the  basis  that  irrigation 
will  be  necessary  for  proper  cultivation  of 
the  land  and  final  proof  is  submitted  stat- 
ing that  the  entryman  cultivated  the  re- 
quired acreage  during  the  second  and  third 
entry  years,  it  is  error  to  reject  the  final 
proof  and  cancel  the  entry  without  bringing 
adverse  proceedings  merely  because  the 
final  proof  states  that  an  irrigation  well 
was  not  completed  until  after  the  cultiva- 
tion was  completed. 

A  homestead  entry  is  not  to  be  canceled 
for  defects  not  appearing  on  the  face  of  the 
record  without  giving  the  entryman  an  op- 
portunity to  be  heard. 
Edgar  A.  Alder,  A-30077  (Apr.  6,  1964) 

Where  homestead  final  proof  on  its  face 
shows  that  the  entryman  did  not  comply 
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with  the  cultivation  requirements  of  the 

homestead  laws,  it  is  properly  rejected  and 

the  entry  canceled. 

Clarence  A.  Beichner,  A-30051   (Apr.  10, 

1964) 

Where  homestead  final  proof  shows  on  its 
face  that  the  cultivation  requirements  have 
not  been  met,  the  proof  is  properly  rejected 
and  the  entry  canceled. 
Olive  H.  Harrington,  A-30133  (May  5, 
1964) 

A  homestead  final  proof  is  properly  re- 
jected and  the  entry  canceled  when  the 
final  proof  shows  on  its  face  that  the  entry- 
man  has  failed  to  cultivate  Ys  of  the  area 
of  the  entry  during  any  year  of  the  life  of 
the  entry. 

Thomas  Q.  Simmons,  Jr.,  A-30076  (June  3, 
1964) 

Final  proof  on  a  homestead  entry  is 
properly  rejected  and  the  entry  properly 
canceled  where  the  entry  man  has  not 
shown  that  he  established  residence  on 
the  land  within  the  time  required  by  the 
homestead  law. 
Clifton  V.  Dayley,  A-29942  (Sept.  9,  1964) 

A  homestead  entry  must  be  canceled 
where  the  entryman  has  failed  to  establish 
residence  on  the  entry  and  to  cultivate  the 
required  area  of  the  homestead  entry 
during  the  third  and  fourth  entry  years. 
Norman  LeRoy  NewooM,  Utah  018481 
(Oct.  12,  1964) 

A  mere  pretense  of  cultivation  does  not 
satisfy  the  requirements  of  the  homestead 
law,  and  final  proof  which  fails  to  show 
bona  fide  compliance  with  the  cultivation 
requirements  of  the  law  is  properly  rejected 
and  the  entry  canceled. 
Jess  H.  Nicholas,  Jr.,  A-30065  (Oct  13, 
1964) 

Where  the  rainfall  in  an  arid  area  is  in- 
adequate to  produce  a  crop  and  where  the 
entryman  fails  to  produce  a  profitable  re- 
sult because  his  cultivation  processes  did 
not  include  the  application  of  additional 
water  to  the  soil,  the  cultivation  require- 
ments of  the  homestead  law  have  not  been 
satisfied  and  the  entry  is  properly  canceled. 
Bruce  W.  Mooring,  A-30161  (Nov.  4, 1964) 

Under  the  homestead  laws,  acceptable 
final  proof  must  show  that  there  is  a  habit- 


able house  upon  the  entered  lands;  thus, 
when  the  proof  shows  that  there  is  not  a 
habitable  house,  the  proof  must  be  rejected 
and  the  entry  canceled  if  the  time  for  filing 
final  proof  has  expired. 
James  E.  Walter,  A-30120  (Nov.  20,  1964) 

Where  homestead  final  proof  on  its  face 
shows  that  the  entryman  did  not  comply 
with  the  cultivation  requirements  of  the 
homestead  laws,  it  is  properly  rejected  and 
the  entry  canceled. 

William  F.  Musgrove,  A-30115  (Nov.  23, 
1964) 

Where  a  homestead  entry  is  canceled  by 
a  land  office  upon  the  basis  of  a  report  of 
field  examination  and  final  proof  has  not 
yet  been  filed,  it  is  improper  to  sustain  the 
cancellation  merely  because  in  his  appeal 
from  the  cancellation  the  entryman  makes 
a  statement  which  is  subject  to  interpreta- 
tion as  an  admission  of  noncompliance  with 
the  homestead  law. 

Robert    L.    Douglass,    A-30204    (Nov.  2 
1964) 

V.  CLASSIFICATION 


If 


It  is  proper  to  refuse  to  classify  land  for 
homestead  entry  when  the  land  is  needed 
for  wildlife  use  in  connection  with  a  wild- 
life development  plan  on  which  the  State  of 
Oregon  and  this  Department  are  cooperat- 
ing, and  the  State  has  filed  an  application 
for  a  right-of-way  to  construct  a  dike  across 
the  land  applied  for  to  serve  a  part  of  a  dik- 
ing and  drainage  system  to  reclaim  8,000 
acres  of  State-owned  lands,  and  construc- 
tion of  the  dike  would  render  the  land  un- 
suitable for  agricultural  purposes. 
Earl  L.  Wakefield,  A-27049  (Jan.  12, 1955) 

It  is  proper  to  refuse  to  classify  land  ai 
suitable  for  homestead  entry  where  by  rea 
son  of  the  proximity  of  the  land  to  the 
State  capital  and  to  resort  areas  and  the 
fact  that  the  land  is  blanketed  by  small 
tract  applications,  it  appears  that  the  land 
is  more  valuable  for  small  tract  uses. 
Darwin  M.  Cecil,  Joseph  Casaletto,  A-27047 
(Jan.  14,  1955) 

A  homestead  application  is  properly  re- 
jected where  the  lands  applied  for  are  un- 
suitable for  cultivation  because  of  loose 
sandy  soil  and  rolling  to  hilly  topography. 
D wight  L.  Wheeler,  Polly  Yarbrough, 
A-27046  (Jan.  31,  1955) 
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Land  withdrawn  by  Executive  Order  No. 
6910  which  has  been  selected  by  a  State  in 
an  exchange  pursuant  to  section  8(c)  of 
the  Taylor  Grazing  Act,  as  amended,  is  not 

■  subject  to  classification  for  homestead  pur- 
poses pursuant  to  section  7  of  that  act. 
Joseph  William  Krall,  A-27029   (Feb.  4, 

i 1955) 

1  A  homestead  application  is  properly  re- 
jected where  the  land  is  unsuitable  for  the 
production  of  agricultural  crops  because 
of  the  high  alkali  or  salt  concentration, 

I  deep  tight  layers  of  clay  soils,  and  the  slow 
movement  of  water  through  the  soils,  caus- 

;  ing  restricted  root  growth. 

\Vernon    W.   Langley,   A-27077    (Feb.   25, 

,1955) 

Applications  for  homestead  and  desert- 
land  entry  will  be  remanded  for  a  further 

'■  field  examination  where  there  is  insufficient 
evidence  in  the  record  regarding  the  suit- 

1  ability  of  the  lands  applied  for  for  agri- 
cultural development. 

;  Elmer  Richard  Wright  et  al,  A-27020  et  al. 

.  (Feb.  28,  1955) 

Land  which  is  desert  in  character  and 
!  which  is  susceptible  of  successful  cultiva- 
tion by  irrigation  may  be  classified  under 
!  section  7  of  the  Taylor  Grazing  Act  for 
homestead  entry  upon  the  submission  by 
the  applicant  of  evidence  of  a  water  right 
'  and  plans  of  irrigation  sufficient  to  enable 
\  the  applicant  to  meet  the  cultivation  re- 
quirements of  the  homestead  laws. 
1  Willard  Carl  Sorenson,  A-27086   (Apr.  5, 
: 1955) 

A  homestead  application  is  properly  re- 
jected where  the  land  applied  for  consists 
of  loose,  sandy  soil  and  the  amount  of  the 
1  land  which  might  be  cultivated  is  not  suf- 
1  ficient  to  meet  the  minimum  cultivation 
requirements. 
Richard  Wright,  A-27136  (June  28,  1955) 

A  homestead  application  is  properly  re- 
jected where  the  land  applied  for  is  un- 
suitable for  cultivation  because  of  rolling 
topography  and  a  guin  type  soil  which 
easily  erodes  when  the  ground  cover  is 
broken,  the  land  contains  less  than  the 
minimum  cultivable  acreage  required  by 
the  homestead  law,  and  the  land  is  more 
suitable  for  timber  production. 
M.  W.  McKenzie,  Jr.,  A-27149  (July  14, 
1955) 


A  homestead  application  is  properly  re- 
jected where  the  land  applied  for  is  un- 
suitable for  agricultural  development  be- 
cause of  low  fertility  and  poor  drainage 
and  the  land  is  more  valuable  for  timber 
production  and  disposal  by  public  sale. 
Fred  Glenn,  Jr.,  A-27253    (Feb.  6,  1956) 

An  application  for  homestead  entry  is 
properly  rejected  where  it  appears  that  the 
land  applied  for  is  more  valuable  for  its 
timber  resources  and  timber  production 
than  for  farming,  and  the  land  has  been 
classified  as  suitable  for  disposal  by  public 
sale. 

The  fact  that  a  tract  of  land  is  too  small 
to  constitute  an  economic  farm  unit  is  not 
a  proper  basis  for  classifying  it  as  un- 
suitable for  homestead  entry  if  the  appli- 
cant for  the  land  owns  adjoining  land 
which,  together  with  the  land  applied  for, 
will  constitute  an  economic  farm  unit. 
Dennis  C.  Towns,  A-27262  (Mar.  2,  1956) 

A  homestead  application  is  properly  re- 
jected where  the  land  applied  for  is  un- 
suitable for  cultivation  because  of  a  sterile, 
sandy  soil  which  is  lacking  in  organic 
matter. 
John  P.  Mitchell,  A-27266  (Mar.  2,  1956) 

It  is  proper  to  refuse  to  classify  land  for 
homestead  entry  where  the  land  may  be 
subject  to  erosion  if  cultivation  takes 
place,  and  the  land  should  be  retained  in 
Federal  ownership  to  protect  erosion  de- 
tention structures  constructed  by  the 
United  States  on  nearby  lands. 
Ray  White  Edington,  A-27202  (Mar.  12, 
1956) 

A  homestead  application  is  properly  re- 
jected where  it  appears  that  the  land  ap- 
plied for  is  rough,  steep  land,  having  only 
marginal  value  for  agriculture,  and  the 
land  is  chiefly  valuable  for  timber  pro- 
duction. 
Vernon  G.  Golden,  A-27248  (Mar.  12, 1956) 

Land  will  not  be  classified  as  suitable 
for  homestead  entry  where  the  soil  is  com- 
posed of  infertile,  sandy  soil  which  is  sub- 
ject to  severe  wind  erosion  if  cultivated, 
similar  surrounding  land  has  been  aban- 
doned for  cultivation,  and  the  land  is  more 
suitable  for  grazing  than  for  farming. 
Arthur  Ealsted,  A-27298  (May  21,  1956) 
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Where  land  applied  for  under  the  Home- 
stead Act  is  classified  as  unsuitable  for 
agricultural  production  because  it  has  a 
sandy,  gravelly  soil,  short  growing  season, 
and  furnishes  public  access  to  a  river 
highly  valued  for  its  recreational  use,  the 
classification  will  not  be  disturbed  in  the 
absence  of  positive  evidence  that  the  clas- 
sification is  erroneous. 
Harry  E.  Andersen,  A-27313  (June  14, 
1956) 

It  is  proper  to  refuse  to  classify  land  for 
homestead  entry  where  water  conditions 
are  such  that  it  is  doubtful  that  the  land 
could  be  developed  economically  for  agri- 
cultural purposes,  and  the  land  appears 
to  be  more  suitable  for  disposition  under 
the  terms  of  the  Small  Tract  Act. 
William  John  Mauro,  A-27318  (July  13, 
1956) 

Where  land  applied  for  under  the  Home- 
stead Act  is  classified  as  unsuitable  for 
agricultural  production  because  of  steep 
topography,  a  short  growing  season,  and 
adverse  climate,  the  classification  will  not 
be  disturbed  in  the  absence  of  positive 
evidence  that  the  classification  is 
erroneous. 

Gene  Edwin  Simpson,  A-27352  (Aug.  13, 
1956) 

An  application  for  homestead  entry  on  an 
island  is  properly  rejected  where  the  land 
has  a  poor,  infertile  soil  consisting  of  coral 
and  silica  sand,  and  removal  of  the  dense 
tropical  growth  on  the  island  would  result 
in  rapid  decomposition  and  leaching  of  any 
humus  present. 
Herbert  R.  Earns,  A-27367  (Nov.  9,  1956) 

An  application  for  homestead  entry  is 
properly  rejected  where  the  land  applied 
for  has  insufficient  rainfall  for  the 
sustained  production  of  crops  by  dry  farm- 
ing, the  soil  is  easily  eroded  because  of  its 
excessive  slope,  and  irrigation  of  the  land 
is  not  possible  because  of  lack  of  water  and 
the  slope  of  the  land. 

Walter  E.  Woods,  T.  E.  and  Ennis  Mat- 
thews, A-27376  (Feb.  12, 1957) 

Where  desert  land  and  homestead  appli- 
cations are  rejected  by  the  Director,  Bu- 
reau of  Land  Management,  on  the  basis  of 
a  finding  that  there  is  insufficient  ground 
water  available  for  the  development  and 


reclamation  of  the  lands  applied  for,  and  it 
is  shown  on  appeal  to  the  Secretary  of  the 
Interior  that  there  is  sufficient  water  for 
some  of  the  applications,  the  entries  will  be 
allowed  if  other  requirements  are  met. 

Desert  land  and  homestead  applications 
are  properly  rejected  where  the  lands 
applied  for  are  later  included  in  a  declared 
underground  water  basin  in  which  further 
appropriations  of  underground  water  for 
irrigation,  municipal  and  industrial  pur- 
poses is  forbidden  under  State  law.  Such 
action  is  proper  even  though  some  of  the 
applicants  have  applications  pending  with 
the  State  Engineer  for  permits  to  appro- 
priate underground  water,  which  permits 
may  have  to  be  granted  under  State  law. 
Marvin  P.  Mitchell  et  al.,  A-27263  (Mar.  5, 
1957) 

Homestead  applications  for  Oregon  and 
California  railroad  grant  lands  are  prop- 
erly rejected  where  the  lands  are  unsuit- 
able for  agricultural  purposes  and  are  more 
valuable  for  timber  production. 
Warren  H.  Ooss,  Neil  N.  Sumner,  A-27418 
(Mar.  18,1957) 

The  classification  of  land  as  unsuitable 
for  homestead  entry  is  proper  where  it  is 
shown  that  the  land  cannot  be  cultivated 
without  irrigation  and  where  no  adequate 
showing  has  been  made  that  water  is  avail- 
able for  such  irrigation. 
Andrew  T.  Johnson  et  al.,  A-27305 
(Sept.  25,  1957) 

A  homestead  application  is  properly  re- 
jected where  it  appears  that  the  land  is 
partly  swampy  in  character  and  the  balance 
is  composed  of  infertile  sandy  soil  part  of 
which  is  inundated  during  rainy  seasons. 
William  Palmer  Lamb,  A-27499  (Nov.  13, 
1957) 

An  application  for  homestead  entry  is 
properly  rejected  where  the  land  applied 
for  is  located  in  a  floodway  which  renders 
it  subject  to  periodic  and  frequent  flooding, 
making  it  unsuitable  for  cultivation,  resi- 
dence, and  the  construction  of  permanent 
improvements. 
Luther  M.  Gann,  A-27513  (Jan.  16,  1958) 

The  classification  of  land  as  unsuitable 
for  homestead  entry  is  proper  where  it  is 
shown  that  the  land  cannot  be  cultivated 
without  irrigation  and  where  no  adequate 
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!  showing  has  been  made  that  water  is  avail- 
,  ible  for  such  irrigation. 

James  Etcheverry,  Jr.,  A-27642  (Aug.  26, 

L958) 

An  application  for  homestead  entry  is 
'properly  rejected  where  it  appears  that  the 
land  applied  for  is  more  valuable  for  its 
timber  resources  and  timber  production 
than  for  agricultural  use,  and  the  land  has 
been  classified  for  retention  in  Federal 
ownership  as  a  part  of  a  sustained  yield 
forest  management  program. 
Floyd  J.  Brown,  A-27684  ( Sept.  22, 1958) 

Where  land  may  be  properly  classified 
for  either  homestead  or  desert  land  entry 
and  an  application  for  homestead  entry 
is  filed  before  the  filing  of  a  conflicting 
desert  land  application,  the  classification 
of  the  land  for  homestead  entry  will  not  be 
modified  in  the  absence  of  evidence  that  the 
classification  is  incorrect. 
W.  E.  Buell,  A-27700  (Oct.  27, 1958) 

Homestead  and  desert  land  applications 
are  properly  rejected  when  the  lands  ap- 
plied for  are  included  in  a  reseeding  project 
and  allowance  of  the  entries  would  de- 
stroy the  project  and  violate  the  pledge 
of  the  United  States  to  cooperate  with  the 
State  wherein  the  lands  are  located  for  the 
duration  of  the  reseeding  project. 
Don  L.  Wilson,  Rodney  Eugene  Wilson, 
A-27723  (Dec.  12,  1958) 

Classification  of  land  applied  for  under 
the  homestead  law  as  unsuitable  for  agri- 
cultural production  because  of  poor  soil 
and  excessive  slopes  which  permit  ready 
erosion  will  not  be  disturbed  in  the  ab- 
sence of  positive  evidence  that  the  clas- 
sification is  erroneous. 
John  G.  Gibbs,  A-27855  (Feb.  19, 1959) 

An  application  for  homestead  entry  is 
properly  rejected  where  the  land  is  too 
rough  and  mountainous  for  cultivation 
without  severe  erosion  which  would  con- 
tribute to  siltation  of  a  reservoir  and  the 
applicant  relies  upon  sources  of  irrigation 
water  not  available  to  him. 
James  G.  Mouat,  A-27943  (June  15, 1959) 

An  application  for  homestead  entry  may 
be  allowed  where  the  record  indicates  that 
the  land  can  be  cultivated  by  dry  farming 
and  all  else  is  regular ;  such  an  application 
will  not  be  rejected  solely  on  the  ground 


that  it  may  be  doubtful  whether,  over  a 
period  of  time,  the  land  will  comprise  an 
economic  farm  unit  capable  of  supporting 
a  person  or  a  family. 
Warren  G.  Boyer,  A-27707  (June  17,  1959) 

Where  an  application  for  homestead  en- 
try was  rejected  because  the  land  was  clas- 
sified as  unsuitable  for  cultivation,  and,  on 
appeal,  the  applicant  submits  substantial 
evidence  that  the  land  may  be  suitable  for 
crop  production  and  requests  an  opportu- 
nity to  present  additional  evidence  in  sup- 
port of  his  application,  the  rejection  of  the 
application  will  be  set  aside  and  the  case 
will  be  remanded  for  further  consideration 
after  the  appellant  is  given  the  opportunity 
to  submit  additional  evidence. 
Max  J.  Curtis,  A-27843  (Aug.  11,  1959) 

Where  a  homestead  application  was  re- 
jected by  the  land  office  manager  for  the 
reason  that  the  land  was  classified  as  suit- 
able for  retention  in  Federal  ownership  be- 
cause it  is  needed  in  aid  of  an  important 
watershed  program,  and  the  Director  of  the 
Bureau  of  Land  Management  affirmed  the 
rejection  on  the  ground  that  the  applicant 
did  not  submit  evidence  required  with  his 
application  and,  on  appeal,  the  applicant 
submits  evidence  indicating  that  no  part  of 
the  land  applied  for  is  included  within  the 
area  designated  for  land  treatment  meas- 
ures under  the  watershed  work  program 
and  also  submits  evidence  correcting  any 
defect  in  his  application,  the  rejection  of 
the  application  will  be  set  aside  and  the 
case  remanded  for  determination  of  the 
suitability  of  the  land  for  homestead  entry. 
Edwin  H.  Richardson,  A-27989  (Aug.  17, 
1959) 

An  application  for  homestead  entry  of 
land  which  is  primarily  valuable  for  timber 
production  and  has  been  classified  for  re- 
tention in  Federal  ownership  for  disposal 
in  aid  of  a  Federal  program  or  as  school 
indemnity  selections  for  incorporation  in 
a  State  forest  is  properly  rejected. 
Paul  A.  Green,  A-28075  (Oct.  16, 1959) 

Wnere  homestead  applications  are  re- 
jected on  the  ground  that  lands  applied  for 
are  not  suitable  for  classification  as  agri- 
cultural lands  in  the  absence  of  a  showing 
of  the  existence  of  sufficient  ground  water 
to  irrigate  the  lands,  but  the  applicants 
are  allowed  the  right  to  apply  for  special 
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use  permits  to  drill  wells  on  the  lands, 
and  on  appeal  to  the  Secretary  the  appli- 
cants request  that  the  special  use  permits 
be  issued  to  them,  the  case  will  be  re- 
manded to  the  Bureau  for  a  determination 
as  to  whether  the  lands  may  be  classified 
as  agricultural  in  character  upon  the  con- 
dition that  the  applicants  are  successful 
in  showing  the  existence  of  sufficient  water 
to  irrigate  them. 

Joseph  A.  and  Joseph  Akren,  A-28053 
(Nov.  20, 1959) 

Applications  for  a  grazing  lease  on  and 
the  public  sale  of  a  tract  of  land  which 
has  been  classified  as  suitable  for  home- 
stead entry  are  properly  rejected  in  the 
absence  of  positive  evidence  that  the  classi- 
fication is  incorrect,  or  that  allowance  of 
the  homestead  entry  would  be  against  the 
public  interest. 
Otto  L.  Dean,  A-28045  (Dec.  1, 1959) 

A  classification  of  land  as  unsuitable  for 
homestead  entry  because  of  poor  soils  will 
not  be  disturbed  in  the  absence  of  a  positive 
showing  of  error  in  the  classification. 
Tim  Jim  Griffith,  A-28124  (Jan.  15,  1960) 

Where  a  report  of  field  examination  does 
not  contain  information  upon  which  a  de- 
termination can  be  made  as  to  the  suit- 
ability for  agricultural  purposes  of  land 
applied  for  under  the  homestead  laws,  the 
case  will  be  remanded  for  further  field 
examination. 

John  M.  DeBevoise,  A-28099  (Apr.  15, 
1960)  67  I.D.  177 

Classification  of  land  covered  by  an  ap- 
plication for  homestead  entry  as  suitable 
for  disposal  under  the  Small  Tract  Act  of 
June  1,  1938,  will  not  be  disturbed  in  the 
absence  of  substantial  positive  evidence 
that  the  classification  is  erroneous. 
Orman  McClellan  Rainwater,  A-28108 
(Apr.  19, 1960) 

Classification  of  land  included  in  a  home- 
stead application  requires  ascertainment  of 
the  facts  as  to  the  quantity  and  compact- 
ness of  the  cultivable  land  within  the  pro- 
posed entry. 
Oarold  E.  McOill,  A-28344  (Sept.  13, 1960) 

Classification  of  land  as  unsuitable  for 
homestead  entry  is  proper  where  the  soil 
is  too  shallow  for  ordinary  cultivation  and 
the  land  is  so  rough  that  it  has  an  ex- 


tremely marginal  value  even  for  orchard 

purposes. 

Leon  O.  Beck,  A-28591  (Feb.  13,  1961) 

When  land  applied  for  under  the  home- 
stead law  is  classified  as  unsuitable  for 
agricultural  production  because  of  rough 
topography,  steep  slopes,  rocky  soils  and 
absence  of  evidence  of  an  adequate  supply 
of  irrigation  water,  the  classification  will 
not  be  disturbed  in  the  absence  of  sub- 
stantial, positive  evidence  that  the 
classification  is  erroneous. 
John  Hay  ward  Dill,  A-28467  (Feb.  14, 
1961) 

An  application  for  homestead  entry  on 
land  that  is  desert  in  character  is  properly 
rejected  when  it  is  determined  that  there 
is  inadequate  water  for  irrigation  in  the 
closed  basin  area  encompassing  the  land. 
Reno  H.  Lewis,  A-28457  (Feb.  20,  1961) 

Refusal  to  classify  land  for  homestead 
purposes  is  proper,  even  though  the  land 
was  formerly  classified  for  homestead  pur- 
poses, when  upon  reexamination  and  ap- 
praisal, the  land  is  found  to  be  more  valu- 
able and  suitable  for  small  tract  suburban 
occupancy  than  for  agricultural  use. 
John  James  King,  A-28592  (Feb.  21,  1961) 

Land  is  properly  classified  as  unsuitable 
for  homestead  entry  where  crops  cannot  be 
grown  without  irrigation  and  where  saline 
characteristics  of  the  soil  and  the  water 
available  for  irrigation  are  unsuitable  for 
the  successful  production  of  crops  over  a 
period  of  time. 
Max  J.  Curtis,  A-28472  (July  17, 1961) 

It  is  proper  to  refuse  to  classify  land  as 
suitable  for  homestead  entry  where  there  is 
no  showing  of  a  permanent  source  of  water 
from  which  to  irrigate  and  reclaim  the 
acreage  required  to  be  cultivated  under  the 
homestead  laws. 
Merritt  M.  Willis,  A-28635  (July  31, 1961) 

An  application  for  homestead  entry  may 
be  allowed,  although  there  is  doubt  that  the 
land  included  in  the  application  comprises 
an  economic  farm  unit  capable  of  support- 
ing a  family,  where  the  land  has  twice  pre- 
viously been  classified  as  suitable  for  home- 
stead entry  and  an  entry  has  previously 
been  allowed  on  the  land. 
Pete  8.  Stoneham,  A-28679  (Sept.  18, 1961) 
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The  classification  of  desert  land  as  un- 
stable for  homestead  entry  is  proper 
where  the  soil  thereof  is  determined  to  be 
incapable  of  sustained  crop  production  and 
'the  applicant  does  not  furnish  evidence  of 
a.  water  right  and  fails  to  make  a  showing 
that  he  has  an  adequate  water  supply  for 
necessary  irrigation. 
Bennie  Serafini,  A-28546  (Sept.  19, 1961) 

Refusal  to  classify  land  for  homestead 
purposes  is  proper  when  the  land  is  found 
to  be  more  valuable  and  suitable  for  small 
jtract  purposes  and  an  applicant  who  dis- 
putes such  classification  must  show  by 
substantial,  positive  evidence  that  the  dis- 
puted classification  is  erroneous. 
'Lewis  Lafon  Gourley,  A-28497  (Nov.  6, 
1961) 

Land  in  the  vicinity  of  other  timbered 
land  with  which  it  comprises  a  forest  man- 
agement unit  supporting  a  substantial 
[Stand  of  ponderosa  pine  and  other  timber 
is  more  valuable  for  timber  production  than 
for  agriculture  and  is  properly  classified 
as  not  suitable  for  homestead  entry. 
.Thomas  L.  Browning,  A-28782  (Apr.  3, 
1962) 

It  is  proper  to  classify  as  unsuitable  for 
homestead  purposes  land  that  is  lacking 
( in  soil  suitable  for  cultivation  and  a  feasi- 
ble supply  of  irrigation  water. 
Fred  L.  Bear  den,  A-28971  (May  28,  1962) 

An  application  for  homestead  entry  is 
properly  rejected  when  the  physical  as- 
I  pects  of  the  land  indicate  the  improbability 
'of  successful  cultivation  on  the  land  and 
the  danger  of  erosion  to  surrounding  lands. 
\M.  Faye  Palmer,  A-28847  (June  29,  1962) 

Where  an  application  for  homestead  en- 
try has  been  rejected  for  land  which  the 
Bureau  of  Land  Management  has  refused 
to  classify  as  suitable  for  homestead  entry 
,  for  want  of  any  evidence  of  the  availabil- 
j  ity  of  an  adequate  supply  of  irrigation 
.  water,  and  on  appeal  the  appellant  asserts 
on  the  basis  of  test  wells  drilled  on  the 
land  that  adequate  water  exists,  the  case 
will  be  remanded  for  further  consideration 
in  light  of  such  evidence  as  the  appellant 
may  furnish  as  to  the  results  of  the  test 
drilling  and  as  to  his  right  to  appropriate 


the  underground   water  revealed   by   the 

drilling. 

John    T.    Washourn,    A-28784    (June   29, 

1962) 

Homestead  applications  for  Oregon  and 
California  railroad  grant  lands  are  prop- 
erly rejected  when  the  evidence  indicates 
that  the  lands  are  more  suitable  for  timber 
production  than  for  cultivated  crop  pro- 
duction. 

Warren  H.  Goss,  Neil  N.  Sumner,  A-28834 
(Sept.  19,  1962) 

An  application  for  homestead  entry  is 
properly  rejected  for  land  that  has  been 
classified  as  unsuitable  for  agricultural 
crops  because  of  steep  slope,  high  eleva- 
tion, short  growing  season  and  shallow, 
rocky  soil  and  because  it  has  substantial 
value  for  timber  production,  wildlife  man- 
agement, recreation  and  watershed  pro- 
tection where  the  appellant  submits  no 
evidence  tending  to  show  that  the  classi- 
fication was  erroneous. 
Lewis  W.  Shamel  et  al,  A-28943,  A-28944 
(Sept.  20,  1962) 

When  lands  applied  for  under  the  home- 
stead law  are  classified  as  unsuitable  for 
homestead  purposes  because  of  rough  ter- 
rain and  poor  soil,  the  classification  will 
not  be  disturbed  in  the  absence  of  substan- 
tial, positive  evidence  that  it  is  erroneous. 
Walter  G.  Allen,  Jr.,  A-28921  (Sept.  21, 
1962) 

The  classification  of  land  described  in 
an  application  for  homestead  entry  as  un- 
suitable for  agricultural  development  be- 
cause the  anticipated  monetary  returns 
from  such  development  could  not  reason- 
ably be  expected  to  meet  the  income  needs 
of  a  farm  family  is  properly  sustained  on 
appeal  when  the  applicant  fails  to  furnish 
substantial,  positive  evidence  that  the 
classification  is  erroneous. 
Paul  Edward  Mulvaney,  A-28828  (Oct.  10, 
1962) 

A  homestead  application  is  properly  re- 
jected for  land  that  has  rough  and  broken 
topography  and  poor  soils  so  that  it  is 
marginal  for  agricultural  use. 
J.  J.  Williams,  Russel  W.  Button,  A-29364 
(Dec.  10, 1962) 

Land  which  is  properly  classified  for 
retention  in  Federal  ownership  may  not 
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be  disposed  of  under  the  homestead  law, 
the  public  sale  law,  or  the  small  tract  act. 
Bert  Leander  Sargent  et  al,  A-28809, 
A-29284  (Jan.  30,  1963) 

It  is  proper  to  classify  as  unsuitable  for 
homestead  purposes  land  that  if  placed 
under  cultivation  would  create  an  addi- 
tional burden  upon  the  underground  water 
supply  in  a  critical  groundwater  area  and 
that  is  sought  for  the  cultivation  of  a 
typical  crop  that  requires  very  little  water. 
Franklin  D.  Plant  et  al.,  A-29606 
(Aug.  26,  1963) 

An  application  for  a  homestead  entry  is 
properly  rejected  where,  although  the  land 
applied  for  was  previously  classified  as 
suitable  for  agricultural  development  by 
reclamation,  later  assessment  of  the  water 
situation  shows  that  the  annual  recharge 
of  the  underground  water  basin  is  insuf- 
ficient for  private  lands  and  existing  agri- 
cultural classifications. 
Lyle  Kenneth  Gross,  A-29783  (Feb.  19, 
1964) 

An  application  for  a  homestead  entry  is 
properly  rejected  where  it  appears  that  the 
land  is  too  steep,  rough,  and  rocky  to  be 
considered  for  agricultural  use,  and  where, 
even  if  some  agricultural  production  would 
be  possible,  it  would  be  on  such  a  small 
scale  as  to  be  economically  unfeasible  to 
develop  the  land  for  agricultural  use. 
James  R.  Steere,  A-30073  (June  1, 1964) 

A  homestead  application  is  properly  re- 
jected where  it  has  been  determined  that 
the  highest  use  of  the  land  sought  is  for 
future  home,  business,  or  industrial  sites. 

A  homestead  application  for  land  con- 
taining poor  or  marginal  soil  is  properly 
rejected. 

Opal  Glodean  Johnson  et  al.,  Nevada  058721 
etc.  (Dec.  2, 1964) 

VI.  COMMUTATION 

Commuted  homestead  final  proof  under 
a  settlement  claim  in  Alaska  submitted 
during  the  third  entry  year  by  a  home- 
steader, who  is  not  entitled  to  credit  for 
military  service,  is  not  acceptable  where  it 
does  not  show  that  y8  of  the  area  of  the 
claim  had  been  cultivated. 
Thomas  Foster,  A-30083  (June  15, 1964) 


VII.  CONTESTS 

A  contest  against  a  homestead  entry  will 
be  dismissed  where  the  application  to  con- 
test is  not  corroborated  by  the  affidavit  of 
a  witness  stating  that  he  has  personal 
knowledge  of  facts  set  forth  in  his  affidavit 
which,  if  established,  would  render  the 
entry  subject  to  cancellation. 
William  Dittman,  Henry  N.  Kvalvik, 
A-27312  (June  25,  1956) 

Under  the  regulations  of  the  Depart- 
ment a  contest  can  be  initiated  against  a 
homestead  entry  on  grounds  other  than 
abandonment  although  the  entryman  has 
gone  into  military  service. 

If  a  homestead  entryman  goes  into  mili- 
tary service  after  a  contest  is  initiated 
against  his  entry,  the  contest  will  not  be 
dismissed  but  the  proceedings  will  be  sus- 
pended during  his  period  of  military  serv- 
ice. 

David  H.  Evans  et  al.,  A-27353  (Oct.  31, 
1956)  63  I.D.  352 

Under  the  Departmental  regulation  gov- 
erning private  contests,  a  sufficient  con- 
test charge  against  a  homestead  entry  must 
allege  facts  which,  if  proved,  would  require 
cancellation  of  the  entry,  and  not  mere 
conclusions. 

An  allegation  in  a  private  contest  com- 
plaint that  a  homestead  entryman  did  not 
live  on  the  entry  long  enough  states  merely 
a  conclusion  and  is  not  a  sufficient  charge 
under  the  rules  of  practice  governing  pri- 
vate contests. 

An  allegation  in  a  private  contest  com- 
plaint filed  near  the  end  of  the  fifth  entry 
year  which  charges  at  a  minimum  that  the 
entryman  has  not  cultivated  at  least  one- 
sixteenth  of  the  entry  prior  to  the  fifth 
entry  year  meets  the  requirements  of  the 
rules  of  practice  governing  private  con- 
tests. 

Under  the  Department's  rules  govern- 
ing private  contests  where  an  answer  to  a 
complaint  is  filed  a  day  late  the  allegations 
of  the  complaint  must  be  taken  as  ad- 
mitted by  the  contestee  and  the  case  de- 
cided without  a  hearing,  and  the  Secretary 
is  without  authority  to  waive  the  rules  to 
permit  the  late  filing  of  the  answer. 
Earl  D.  Beater  v.  John  C.  Slagle,  A-28121 
(May  24, 1960) 
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Under  the  Departmental  regulations 
governing  private  contests,  a  sufficient  con- 
test charge  against  a  homestead  entry  must 
allege  facts  which,  if  proved,  would  re- 
quire cancellation  of  the  entry. 

I  An  allegation  in  a  private  contest  that 
a  settler  on  unsurveyed  land  "has  not 
posted  his  entry  adequately  for  the  public 

;  to  be  aware  of  it"  and  "has  not  blazed  a 
trail  or  corner  markers  to  said  property" 
is  a  sufficient  allegation  that  the  settler  has 

'  failed  to  mark  the  claim  by  permanent 

1  monuments  at  each  corner  as  required  by 
the  statute  authorizing  settlement  on  un- 
surveyed land  in  Alaska. 
August  F.  Scheele  v.  Johnny  H.  Dockery, 
A-28541  (Mar.  30,  1961)  68  I.D.  100 

,  Where  a  contest  against  a  homestead 
,  entry  has  been  suspended  because  the  en- 
tryman  is  in  military  service  and  the  en- 
tryman  agrees  that  the  contest  may  be 
reinstated  if  his  military  service  will  not 
prevent  his  attendance  at  the  hearing,  the 
contest  proceeding  will  be  conditionally 
reinstated. 

David  H.  Evans  et  ah,  A-27353   (Supp.) 
|   (Oct.  18, 1961) 

A  homestead  entry  is  properly  canceled 
when  the  evidence  adduced  in  a  contest 
,  against  it  shows  that  compliance  with  the 
:  cultivation  requirements  of  the  homestead 
i  law  was  not  accomplished  within  the  life 
of  the  entry;  the  existence  of  a  contest 
against  a  homstead  entry  does  not  suspend 
the  entry  while  the  contest  is  pending  and 
thus  permit  compliance  with  the  require- 
ments for  perfection  of  an  entry  beyond 
the  5-year  life  of  the  entry. 
Morris  Killen  v.  Hubert  Lee  Davidson,  Jr., 
A-28871  (Aug.  8,  1962) 

Although  the  rights  of  a  homestead  set- 
tler on  public  lands  covered  by  an  existing 
entry  attach  instantly  on  the  relinquish- 
ment of  the  prior  entry  and  are  superior 
to  those  of  settlers  or  applicants  initiating 
their  rights  later,  such  a  settlement  is 
nevertheless  subject  to  the  superior  right 
of  a  contestant  who  secures  the  cancella- 
tion of  the  entry. 

An  allegation  in  a  private  contest  com- 
plaint filed  immediately  after  the  end  of 
the  second  entry  year  which  charges  that 
the  entryman  failed  to  have  under  culti- 
vation   1/16  of  the  acreage  meets  the  re- 


quirements of  the  regulation  that  a  contest 
complaint  must  allege  in  clear  and  concise 
language  the  facts  which  constitute  the 
grounds  for  the  contest. 
Charles  Lewellen,  A-29644  (Nov.  5,  1963) 

70  I.D.  475 

A  contest  complaint  filed  against  a  home- 
stead entry  which  merely  alleges  that  the 
entryman  has  apparently  abandoned  the 
land  and  that  there  are  no  improvements 
on  the  land  is  properly  dismissed  where 
the  life  of  the  entry  had  not  expired  at  the 
time  the  complaint  was  filed. 
James  W.  Shumaker  v.  Robert  J.  Scott, 
A-29977  (Feb.  20, 1964) 

Where  a  homestead  entry  is  canceled  as 
a  consequence  of  a  private  contest  and  the 
contestant  is  notified  of  his  preference 
right  to  make  an  entry,  but  cancellation  of 
the  entry  is  noted  only  in  the  serial  reg- 
ister and  not  on  the  official  status  plat  and 
in  the  historical  index,  an  application  to 
enter  the  land,  whether  filed  by  the  con- 
testant or  another,  is  premature  and  must 
be  rejected;  however,  the  contestant  is 
entitled  to  notice  after  the  cancellation  is 
properly  noted  and  an  opportunity  to  file 
an  application  for  entry  within  30  days 
thereafter. 
Carl  R.  Hawkins,  A-29773  (Mar.  24,  1964) 

It  is  not  necessary  that  the  charges  of 
a  homestead  contest  be  sustained  by  the 
contestant's  evidence  if  the  contestee  sub- 
mits evidence  that  is  suitable  for  this 
purpose. 

Stanley   W.   Hutchison  v.   Clyde  Bishop, 
A-29693  (May  4,  1964) 

Contest  charges  against  a  homestead 
entry  which  allege  facts  reflected  in  Bu- 
reau of  Land  Management  records  will 
be  dismissed. 

Kenneth  M.    Crockett  v.  Mario  Ferraro, 
Fairbanks  023168  (Oct.  12,  1964) 

It  is  improper  to  reject  final  proof  and 
to  cancel  a  homestead  entry  without  a 
hearing  on  the  ground  that  the  final  proof 
shows  that  grain  was  planted  in  the  cold- 
est months  of  the  winter  in  Alaska  and 
therefore  the  attempted  cultivation  was 
not  performed  in  good  faith  where  the 
entryman  presents  evidence  on  appeal  that 
his  method  of  winter  cultivation  is  an  ac- 
ceptable practice  and  he  actually  cleared 
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the  land  with  a  bulldozer  equipped  with 
teeth  which  actually  broke  the  soil  to  a 
depth  of  12  inches  immediately  before  the 
sowing  of  the  seed ;  in  such  circumstances 
adverse  proceedings  against  the  entry  must 
be  initiated  by  a  contest  with  an  oppor- 
tunity for  a  hearing. 
George  J.  Sehm,  A-30129  (Nov.  9,  1964) 

VIII.  CULTIVATION 

Where  the  heirs  of  a  deceased  entryman 
have  not  informed  the  manager  of  the  land 
office  within  the  time  allowed  by  the  perti- 
nent regulation  of  misfortunes  which  it  is 
alleged  justify  a  reduction  in  the  require- 
ments as  to  cultivation  and  where  only 
one  of  four  heirs  has  met  with  misfortune, 
it  is  proper  to  refuse  to  grant  a  reduction 
in  the  requirements  as  to  cultivation. 

Final  proof  on  a  homestead  entry  must 
be  rejected  where  the  statutory  require- 
ments as  to  cultivation  have  not  been  met 
by  the  heirs  of  the  deceased  entryman. 
Heirs  of  Henry  W.  Stoneham  et  al., 
A-27230  (Dec.  12,1955) 

The  regulatory  provision  in  43  CFR 
181.39(a)  that  if  a  World  War  II  veteran 
who  is  entitled  to  the  benefits  of  the  act 
of  Sept.  27,  1944,  makes  homestead 
entry  but  "delays  the  submission  of  proof 
beyond  the  period  for  which  residence  is 
required,  the  cultivation  necessary  during 
each  annual  cultivable  season  elapsing  or 
reached  before  the  submission  of  final  proof 
must  be  shown"  means  cultivation  neces- 
sary under  the  homestead  laws,  as  modi- 
fied by  the  act  of  Sept.  27,  1944,  which 
provides  that  qualified  veterans  shall  have 
the  period  of  military  service,  not  exceed- 
ing 2  years,  construed  to  be  equivalent  to 
residence  and  cultivation  upon  the  land  for 
the  same  length  of  time. 

Where  an  entryman  claiming  credit  for 
2  years'  military  service  under  the  act  of 
Sept.  27,  1944,  on  an  entry  made  be- 
fore June  16,  1954,  complied  with  the  resi- 
dence requirements  of  the  homestead  law, 
has  a  habitable  house  on  the  entry,  culti- 
vated some  land  for  each  year  and  one- 
eighth  of  the  entry  area  during  the  final 
entry  year,  and  where  facts  are  asserted 
which,  if  established,  would  justify  reduc- 
tion  of   cultivation   required   during   the 


fourth  entry  year,  a  patent  may  be  issued 
on  the  entry  upon  submission  of  evidence 
of  military  service  and  evidence  justifying 
a  reduction  of  cultivation  for  the  fourth 
entry  year. 

Walter  H.  Bullwinkle,  Joseph  E.  Vogler, 
A-27285  (June  18,  1956)  63  I.D.  172 

Where  the  cultivable  acreage  in  a  home- 
stead entry  is  less  than  the  minimum  acre- 
age required  to  be  cultivated  under  the 
homestead  law  but  the  entryman  fails  even 
to  cultivate  all  the  acreage  that  is  culti- 
vable, no  reduction  in  the  cultivation  re- 
quirement to  the  actual  acreage  cultivated 
by  him  is  justifiable  so  as  to  make  accept- 
able his  final  proof  on  his  entry. 
Andy  A.  Lee,  A-27685  (Dec.  3,  1958) 

A  homestead  entryman  who  by  reason  of 
his  wife's  military  service  is  entitled  to 
more  than  19  months'  credit  toward  the 
cultivation  and  residence  requirements  for 
patent  under  the  homestead  law,  but  who 
delays  submission  of  final  proof  until  the 
fifth  entry  year,  is  required,  in  the  absence 
of  a  reduction  of  cultivation  requirements, 
to  meet  the  cultivation  requirements  for 
any  2  of  the  4  years  of  the  entry  in  which 
cultivation  is  ordinarily  required. 
Earl  D.  Beater  v.  John  C.  Slagle,  A-28121 
(May  24, 1960) 

Final  proof  for  homestead  entry  in 
Alaska  is  properly  rejected  and  the  entry 
held  for  cancellation  where  the  final  proof 
shows  on  its  face  that  the  entryman  failed 
to  comply  with  the  cultivation  require- 
ments of  the  homestead  laws. 

The  requirement  of  the  homestead  law 
that  one-eighth  of  the  entry  must  be  culti- 
vated beginning  with  the  third  entry  year 
cannot  be  met  by  cultivating  less  than  one- 
eighth  in  each  of  2  years  although  the  total 
cultivated  in  the  2  years  comprises  one- 
eighth  of  the  entry. 

The  failure  of  a  homestead  entryman  to 
comply  with  the  cultivation  requirements 
of  the  homestead  laws  cannot  be  waived 
on  the  ground  that  a  land  office  employee 
gave  the  entryman  erroneous  information 
as  to  the  number  of  acres  required  to  be 
cultivated  under  the  laws. 
Gerald  G.  Chisum,  A-28295  (June  7,  1960) 

A  homestead  entry  is  properly  canceled 
when  the  evidence  adduced  in  a  contest 


HOMESTEADS    (ORDINARY),   VIII 


347 


against  it  shows  that  compliance  with  the 
cultivation  requirements  of  the  homestead 
law  was  not  accomplished  within  the  life 
of  the  entry ;  the  existence  of  a  contest 
against  a  homestead  entry  does  not  sus- 
pend the  entry  while  the  contest  is  pend- 
ing and  thus  permit  compliance  with  the 
requirements  for  perfection  of  an  entry 
beyond  the  5-year  life  of  the  entry. 
Morris  Killen  v.  Hubert  Lee  Davidson,  Jr., 
A-28871  (Aug.  8, 1962) 

The  breaking,  planting  or  seeding  and 
.tillage  for  a  crop  which  constitute  culti- 
vation of  the  soil  of  a  homestead  entry 
must  include  such  acts  and  be  done  in  such 
manner  as  to  be  reasonably  calculated  to 
produce  profitable  results ;  if  the  soil  is  arid 
or  semiarid,  cultivation  which  will  meet  the 
cultivation  requirement  of  the  homestead 
law  must  include  the  application  of  such 
amounts  of  water  as  may  reasonably  be 
required  to  produce  a  crop. 
;  United  States  v.  Charles  E.  Stewart, 
A-28966  (Sept.  25, 1962) 

Commuted  homestead  final  proof  which 
',  shows  only  that  purported  cultivation  for 
1  the  second  year  was  done  by  clearing, 
discing  and  seeding  frozen  land  during  mid- 
winter months  in  Alaska  is  properly  re- 
jected as  failing  to  show  on  its  face  dona 
fide  cultivation  of  the  land,  as  discing 
and  seeding  can  be  done  satisfactorily  only 
during  the  proper  season  of  the  year. 

Where  an  entryman  who  is  not  entitled 
to  credit  for  military  service  does  not  satis- 
factorily cultivate  the  required  acreage  of 
I  his  homestead  entry  during  the  second  year 
of  the  entry,  his  entry  is  subject  to  cancella- 
tion for  failure  to  meet  the  cultivation 
requirements. 
John  A.  Bartel,  A-29664  (Oct.  11,  1962) 

Final  proof  for  a  homestead  entry  in 
Alaska  which  on  its  face  shows  that  the 
entryman  did  not  comply  with  the  culti- 
vation requirements  of  the  homestead  laws 
is  properly  rejected  and  the  entry  properly 
canceled. 

Frederick  N.  Van  Horn,  A-29081  (Nov.  20, 
1962) 

The  breaking,  planting  or  seeding,  and 
tillage  for  a  crop  which  constitute  cultiva- 
tion of  the  soil  of  a  homestead  entry  must 
include  such  acts  and  be  done  in  such  man- 


ner as  to  be  reasonably  calculated  to  pro- 
duce profitable  results. 
Margaret  L.  Gilbert  v.  Bob  H.  Oliphant, 
A-29163  (Apr.  11,  1963)  70  I.D.  128 

In  order  for  a  homestead  entryman  on 
the  Kenai  Peninsula  in  Alaska  to  be  en- 
titled to  the  grant  of  oil  and  gas  deposits 
provided  for  in  the  act  of  Sept.  14, 
1960,  compliance  with  the  requirements  of 
the  homestead  laws,  except  for  actual  sub- 
mission of  final  proof,  must  have  been  made 
prior  to  July  23, 1957,  and  where  the  entry- 
man's  final  proof  did  not  show  that  one- 
eighth  of  the  entry  was  cultivated  prior 
to  that  time,  there  was  not  compliance  with 
all  the  requirements  for  patent  and  the  en- 
tryman was  not  entitled  to  the  benefits  of 
the  1960  act. 
Wilford  S.  Jones,  A-29320  (May  2, 1963) 

Although  a  World  War  I  veteran  having 
more  than  19  months  military  service  credit 
may  file  acceptable  final  proof  during  the 
first  year  of  his  homestead  entry  without 
showing  cultivation,  if  the  filing  of  the  final 
proof  is  delayed  until  some  time  in  the  sec- 
ond entry  year  during  a  cultivable  season, 
the  final  proof  must  show  that  the  required 
cultivation  for  the  second  year  has  been 
initiated  in  order  to  be  acceptable. 
Homer  D.  Smith,  A-29351  (July  1, 1963) 

The  requirements  as  to  cultivation  of  an 
additional  homestead  entry  may  be  reduced 
if  the  entryman  meets  with  some  misfor- 
tune which  renders  him  reasonably  unable 
to  cultivate  the  prescribed  area  in  the  brief 
time  available  for  such  cultivation. 
Sterling  E.  Whaley,  A-29171  (July  18, 
1963) 

Where  homestead  final  proof  on  its  face 
shows  that  an  entryman  has  never  at- 
tempted cultivation  of  one-eighth  of  the 
entered  lands  during  any  entry  year,  the 
proof  is  defective  on  its  face  and  may  prop- 
erly be  rejected  and  the  entry  canceled. 

This  Department  is  not  justified  in  re- 
ducing the  area  required  to  be  cultivated 
in  a  homestead  entry  in  Alaska  where  the 
misfortune  relied  upon  to  justify  a  reduc- 
tion, flooding  of  the  cultivated  area  at  the 
end  of  the  second  year,  is  not  shown  to 
have  prevented  cultivation  during  succeed- 
ing years  of  the  entry. 
Joseph  B.  Deisher,  A-29434  (July  26, 1963) 
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A  homestead  final  proof  is  properly  re- 
jected and  the  entry  canceled  when  the 
final  proof  shows  on  its  face  that  the  cul- 
tivation requirements  have  not  been  met 
because  there  has  been  no  cultivation  at  all 
during  the  third  year  of  the  entry  and  only 
clearing  of  the  land,  without  sowing  of  a 
crop,  during  the  second  year. 
George  F.  Wunsch,  A-30001  (Mar.  11, 1964) 

A  homestead  entryman  who  by  reason  of 
his  military  service  of  more  than  19  months 
is  entitled  to  two  years  credit  toward  the 
cultivation  requirements  under  the  home- 
stead law,  but  who  does  not  submit  final 
proof  until  after  the  fifth  entry  year,  is 
required  only  to  meet  the  cultivation  re- 
quirements for  any  two  of  the  four  entry 
years  in  which  cultivation  is  ordinarily  re- 
quired. 

Where  a  homestead  entry  is  allowed  in 
an  arid  area  on  the  basis  that  irrigation 
will  be  necessary  for  proper  cultivation  of 
the  land  and  final  proof  is  submitted  stat- 
ing that  the  entryman  cultivated  the  re- 
quired acreage  during  the  second  and  third 
entry  years,  it  is  error  to  reject  the  final 
proof  and  cancel  the  entry  without  bring- 
ing adverse  proceedings  merely  because  the 
final  proof  states  that  an  irrigation  well 
was  not  completed  until  after  the  cultiva- 
tion was  completed. 
Edgar  A.  Alder,  A-30077  (Apr.  6, 1964) 

Where  homestead  final  proof  on  its  face 
shows  that  the  entryman  did  not  comply 
with  the  cultivation  requirements  of  home- 
stead laws,  it  is  properly  rejected  and  the 
entry  canceled. 

The  Department  is  not  justified  in  reduc- 
ing the  cultivation  requirements  under  the 
homestead  law  in  Alaska  where  the  occur- 
rence relied  upon  to  justify  a  reduction, 
wetness  of  the  area,  is  not  an  unforesee- 
able event  as  it  is  shown  to  have  occurred 
in  years  prior  to  a  year  in  which  cultiva- 
tion was  required  and  the  same  condition 
did  not  prevent  cultivation  in  the  next  suc- 
ceeding year. 

Clarence  A.  Beichner,  A-30051   (Apr.  10, 
1964) 

Where  homestead  final  proof  shows  on 
its  face  that  the  cultivation  requirements 


have  not  been  met,  the  proof  is  properly  re- 
jected and  the  entry  canceled. 
Olive  H.   Harrington,   A-30133    (May   5, 
1964) 

A  homestead  entryman  who  by  reason  of 
his  military  service  is  entitled  to  more 
than  19  months'  credit  toward  the  cultiva- 
tion and  residence  requirements  for  patent 
under  the  homestead  law  may  substitute 
service  credit  for  any  2  years  of  cultiva- 
tion but  must  cultivate  at  least  one-eighth 
of  the  area  of  the  entry  whether  he  elects 
to  file  final  proof  at  the  end  of  the  first 
entry  year  or  at  the  end  of  the  fifth  year. 
Franklin  P.  Rambo,  A-30068  (May  13, 
1964) 

A  homestead  final  proof  is  properly  re- 
jected and  the  entry  canceled  when  the 
final  proof  shows  on  its  face  that  the  entry- 
man  has  failed  to  cultivate  one-eighth  of 
the  area  of  the  entry  during  any  year  of 
the  life  of  the  entry. 

Thomas  O.  Simmons,  Jr.,  A-30076  (June  3, 
1964) 

Commuted  homestead  final  proof  under 
a  settlement  claim  in  Alaska  submitted 
during  the  third  entry  year  by  a  home- 
steader, who  is  not  entitled  to  credit  for 
military  service,  is  not  acceptable  where  it 
does  not  show  that  one-eighth  of  the  area 
of  the  claim  had  been  cultivated. 
Thomas  Foster,  A-30083  (June  15,  1964) 

Where  the  final  proof  shows  on  its  face 
that  the  entryman  did  not  cultivate  the 
required  one-eighth  of  the  entry  during 
the  third  and  fourth  entry  years,  the  final 
proof  must  be  rejected. 
Norman  LeRoy  Newbold,  Utah  018481 
(Oct.  12,  1964) 

The  breaking,  planting  or  seeding  and 
tillage  for  a  crop  which  constitute  cultiva- 
tion of  the  soil  of  a  homestead  entry  must 
include  such  acts  and  be  done  in  such 
manner  as  to  be  reasonably  calculated  to 
produce  profitable  results ;  the  planting  of 
perennial  grasses  does  not  satisfy  this  re- 
quirement where  it  appears  that  the 
grasses  have  no  use  or  economic  value. 

A  mere  pretense  of  cultivation  does  not 
satisfy  the  requirements  of  the  homestead 
law,  and  final  proof  which  fails  to  show 
bona  fide  compliance  with  the  cultivation 
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requirements  of  the  law  is  properly  re- 
jected and  the  entry  canceled. 
Jess  H.  Nicholas,  Jr.,  A-30065   (Oct.  13, 
1964) 

Where  the  rainfall  in  an  arid  area  is 
inadequate  to  produce  a  crop  and  where 
the  entryman  fails  to  produce  a  profitable 
result  because  his  cultivation  processes  did 
not  include  the  application  of  additional 
water  to  the  soil,  the  cultivation  require- 
ments of  the  homestead  law  have  not  been 
satisfied  and  the  entry  is  properly  canceled. 
Bruce  W.  Morring,  A-30161  (Nov.  4,  1964) 

It  is  improper  to  reject  final  proof  and 
to  cancel  a  homestead  entry  without  a 
hearing  on  the  ground  that  the  final  proof 
shows  that  grain  was  planted  in  the  coldest 
months  of  the  winter  in  Alaska  and  there- 
fore the  attempted  cultivation  was  not  per- 
formed in  good  faith  where  the  entryman 
presents  evidence  on  appeal  that  his 
method  of  winter  cultivation  is  an  ac- 
ceptable practice  and  he  actually  cleared 
the  land  with  a  bulldozer  equipped  with 
teeth  which  actually  broke  the  soil  to  a 
depth  of  12  inches  immediately  before  the 
sowing  of  the  seed ;  in  such  circumstances 
adverse  proceedings  against  the  entry  must 
be  initiated  by  a  contest  with  an  oppor- 
tunity for  a  hearing. 
George  J.  Sehm,  A-30129  (Nov.  9, 1964) 

Where  a  homestead  entryman  asserts 
circumstances  which,  if  established,  would 
justify  the  reduction  of  cultivation  re- 
quired during  the  second  entry  year,  he 
,  will  be  permitted  to  submit  evidence  to 
justify  a  reduction  even  though  he  failed  to 
submit  timely  notice  of  his  misfortunes 
following  their  occurence. 
Thomas  G.  Simmons,  Jr.,  A-30076  (Supp.) 
<Nov.  19,  1964) 

Where  a  Government  contest  is  brought 
against  a  homestead  entry  charging  fail- 
ure to  cultivate  during  the  second  and 
third  years  and  the  contestee  answers  but 
does  not  deny  the  charges  and,  in  addition, 
files  final  proof  showing  lack  of  any  culti- 
vation on  the  entry,  the  allegations  of  the 
complaint  are  properly  taken  as  admitted 
and  the  entry  canceled. 
Frank  Allen  Foster,  A-30117  (Nov.  20, 
1964) 


Where  homestead  final  proof  on  its  face 
shows  that  the  entryman  did  not  comply 
with  the  cultivation  requirements  of  the 
homestead  laws,  it  is  properly  rejected 
and  the  entry  canceled. 

The  cultivation  requirements  of  the 
homestead  laws  for  a  given  year  in  which 
cultivation  of  one-eighth  of  the  entry  is 
required  cannot  be  met  by  cultivating  less 
than  one-eighth  of  the  entry  in  that  year 
although  the  accumulated  total  of  cultiva- 
tion in  that  year  and  prior  years  comprises 
one-eighth  or  more  of  the  entry. 

Where  an  entryman  entitled  to  two 
years  constructive  cultivation  by  reason 
of  military  service  has  cultivated  less  than 
the  required  acreage  for  the  second,  third, 
and  fourth  years  and  one-eighth  of  the 
entry  area  in  the  final  entry  year,  and 
where  factors  are  asserted  which,  if  estab- 
lished, might  justify  reduction  of  the  cul- 
tivation required  during  the  fourth  entry 
year,  or  any  other  year  to  which  his  mili- 
tary service  credit  is  not  applied,  the  case 
will  be  remanded  to  permit  the  entryman 
to  establish  that  he  is  entitled  to  a  reduc- 
tion of  cultivation  for  that  year. 
William  F.  Musgrove,  A-30115  (Nov.  23, 
19M) 

IX.  FINAL  PROOF 

Where  an  entryman  fails  to  appeal  from 
the  rejection  of  his  final  proof  based  upon 
his  failure  to  comply  with  a  condition  im- 
properly imposed  upon  him  more  than  2 
years  after  the  date  of  the  register's  re- 
ceipt, he  loses  whatever  rights  he  had 
under  his  final  proof. 

Garth  L.  Wilhelm  et  ah,  A-27018  (Feb.  9, 
1955)  62  I.D.  27 

Where  a  homestead  entryman  fails  to 
submit  final  proof  within  the  statutory 
period,  the  Bureau  of  Land  Management, 
prior  to  taking  cancellation  action  on  the 
entry  and  as  a  matter  of  sound  policy, 
should  serve  notice  calling  upon  the  entry- 
man  to  submit  the  requisite  final  proof 
under  penalty  of  cancellation  of  the  entry. 
The  Bureau's  obligation  is  reasonably  and 
adequately  met  if  the  notice  is  sent  by 
either  registered  or  certified  mail  to  the 
entryman's  last  address  of  record,  not- 
withstanding the  notice  is  eventually  re- 
turned "unclaimed." 

Evidence  of  Service  for  Closing  Entries, 
M-36459  (July  23, 1957) 
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A  protest  against  the  acceptance  of  final 
proof  and  issuance  of  final  certificate  and 
patent  to  a  homestead  entryman  is  prop- 
erly rejected  where  the  sole  basis  of  the 
protest  is  a  contention  that  the  protestant 
has  a  claim  of  right  under  State  law  to 
use  a  well  located  on  the  entry. 
Hatch  Brothers  Company,  Leland  R.  Gam- 
ble, A-  27525  (Jan.  13, 1958) 

Commuted  homestead  final  proof  which 
shows  only  that  purported  cultivation  for 
the  second  year  was  done  by  clearing,  disc- 
ing and  seeding  frozen  land  during  mid- 
winter months  in  Alaska  is  properly  re- 
jected as  failing  to  show  on  its  face  bona 
fide  cultivation  of  the  land,  as  discing  and 
seeding  can  be  done  satisfactorily  only 
during  the  proper  season  of  the  year. 
John  A.  Bartel,  A-29664  (Oct.  11,  1962) 

Although  a  World  War  I  veteran  having 
more  than  19  months  military  service 
credit  may  file  acceptable  final  proof  during 
the  first  year  of  his  homestead  entry  with- 
out showing  cultivation,  if  the  filing  of  the 
final  proof  is  delayed  until  some  time  in  the 
second  entry  year  during  a  cultivable  sea- 
son, the  final  proof  must  show  that  the  re- 
quired cultivation  for  the  second  year  has 
been  initiated  in  order  to  be  acceptable. 
Homer  D.  Smith,  A-29351  (July  1, 1963) 

Where  the  statutory  life  of  a  second 
homestead  entry  has  expired  without  the 
submission  of  final  proof,  the  Bureau  prop- 
erly issued  a  notice  to  the  entryman  to  file 
final  proof  within  30  days  or  to  show  cause 
why  the  entry  should  not  be  canceled  for 
failure  to  make  the  requisite  final  proof. 
William  Dittman,  A-29909  (July  18,  1963) 

Where  homestead  final  proof  on  its  face 
shows  that  an  entryman  has  never 
attempted  cultivation  of  one-eighth  of  the 
entered  lands  during  any  entry  year,  the 
proof  is  defective  on  its  face  and  may  prop- 
erly be  rejected  and  the  entry  canceled. 
Joseph  B.  Deisher,  A-29434  (July  26, 1963) 

Final  proof  under  a  settlement  claim  in 
Alaska  is  not  acceptable  where  it  does  not 
show  that  the  homesteader  established  his 
residence  on  the  claim  within  six  months 
after  filing  his  notice  of  settlement. 
Edwin  P.  Knapp,  Kenneth  M.  Crockett, 
A-29913  (Sept.  18,  1963)  70  I.D.  441 


A  homestead  final  proof  is  properly  re- 
jected  and  the  entry  canceled  when  the 
final  proof  shows  on  its  face  that  the  culti- 
vation requirements  have  not  been  met 
because  there  has  been  no  cultivation  at  all 
during  the  third  year  of  the  entry  and  only 
clearing  of  the  land,  without  sowing  of  a 
crop,  during  the  second  year. 
George  F.  Wunsch,  A-30001  (Mar.  11, 
1964) 

Where  a  homestead  entry  is  allowed  in 
an  arid  area  on  the  basis  that  irrigation 
will  be  necessary  for  proper  cultivation  of 
the  land  and  final  proof  is  submitted  stating 
that  the  entryman  cultivated  the  required 
acreage  during  the  second  and  third  entry 
years,  it  is  error  to  reject  the  final  proof 
and  cancel  the  entry  without  bringing  ad- 
verse proceedings  merely  because  the  final 
proof  states  that  an  irrigation  well  was  not 
completed  until  after  the  cultivation  was 
completed. 

A  homestead  entry  is  not  to  be  canceled 
for  defects  not  appearing  on  the  face  of  the 
record  without  giving  the  entryman  an  op- 
portunity to  be  heard. 
Edgar  A.  Adler,  A-30077  (Apr.  6,  1964) 

Where  homestead  final  proof  on  its  face 
shows  that  the  entryman  did  not  comply 
with  the  cultivation  requirements  of  the 
homestead  laws,  it  is  properly  rejected  and 
the  entry  canceled. 

Clarence  A.  Beichner,  A-30051   (Apr.  10, 
1964) 

William  F.  Musgrove,  A-30115   (Nov.  23, 
1964) 

Where  homestead  final  proof  shows  on  its 
face  that  the  cultivation  requirements  have 
not  been  met,  the  proof  is  properly  rejected 
and  the  entry  canceled. 
Olive  H.  Harrington,  A-30133  (May  5, 
1964) 

A  homestead  final  proof  is  properly  re- 
jected and  the  entry  canceled  when  the 
final  proof  shows  on  its  face  that  the  entry- 
man  has  failed  to  cultivate  one-eighth  of 
the  area  of  the  entry  during  any  year  of 
the  life  of  the  entry. 

Thomas  G.  Simmons,  Jr.,  A-30076  (June  3,       c 
1964) 

Commuted  homestead  final  proof  under  f 
a  settlement  claim  in  Alaska  submitted  I 
during  the  third  entry  year  by  a  home-       l 
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steader,  who  is  not  entitled  to  credit  for 
military  service,  is  not  acceptable  where 
it  does  not  show  that  one-eighth  of  the 
area  of  the  claim  had  been  cultivated. 
Thomas  Foster,  A-30083  (June  15, 1964) 

Final  proof  on  a  homestead  entry  is 
properly  rejected  and  the  entry  properly 
canceled  where  the  entryman  has  not 
shown  that  he  established  residence  on  the 
land  within  the  time  required  by  the  home- 

i  stead  law. 

:  Clifton  V.  Dayley,  A-29942  (Sept.  9,  1964) 

A  mere  pretense  of  cultivation  does  not 
satisfy  the  requirements  of  the  homestead 

'law,  and  final  proof  which  fails  to  show 
bona  fide  compliance  with  the  cultivation 
requirements  of  the  law  is  properly  re- 

'  jected  and  the  entry  canceled. 
Jess  H.  Nicholas,  Jr.,  A-30065    (Oct.  13, 
1964) 

Where  the  rainfall  in  an  arid  area  is  in- 
adequate to  produce  a  crop  and  where  the 
entryman  fails  to  produce  a  profitable  re- 
sult because  his  cultivation  processes  did 
not  include  the  application  of  additional 
water  to  the  soil,  the  cultivation  require- 
ments of  the  homestead  law  have  not  been 
satisfied  and  the  entry  is  properly  canceled. 
Bruce  W.  Morring,  A-30161  (Nov.  4,  1964) 

It  is  improper  to  reject  final  proof  and 
to  cancel  a  homestead  entry  without  a 
hearing  on  the  ground  that  the  final  proof 
shows  that  grain  was  planted  in  the  cold- 
est months  of  the  winter  in  Alaska  and 
therefore  the  attempted  cultivation  was 
not  performed  in  good  faith  where  the  en- 
tryman presents  evidence  on  appeal  that 
his  method  of  winter  cultivation  is  an 
acceptable  practice  and  he  actually  cleared 
the  land  with  a  bulldozer  equipped  with 
teeth  which  actually  broke  the  soil  to  a 
depth  of  12  inches  immediately  before 
the  sowing  of  the  seed ;  in  such  circum- 
stances adverse  proceedings  against  the 
entry  must  be  initiated  by  a  contest  with 
an  opportunity  for  a  hearing. 
George  J.  Sehm,  A-30129  (Nov.  9,  1964) 

Under  the  homestead  laws,  acceptable 
final  proof  must  show  that  there  is  a  hab- 
itable house  upon  the  entered  lands ;  thus, 
when  the  proof  shows  that  there  is  not  a 


habitable  house,  the  proof  must  be  rejected 
and  the  entry  canceled  if  the  time  for  fil- 
ing final  proof  has  expired. 

If  the  period  for  filing  final  proof  on  a 
reclamation  homestead  entry  has  expired, 
there  is  no  authority  for  granting  an  exten- 
sion of  time  to  permit  the  entryman  to 
build  a  habitable  house  upon  the  entry  as 
required  for  making  satisfactory  final 
proof ;  nor  is  the  entryman's  failure  to  ob- 
tain a  loan  to  build  the  house  because  of 
a  private  contest  initiated  against  the 
claim  a  sufficient  basis  for  invoking  equi- 
table adjudication,  since  his  efforts  were 
only  attempts  at  compliance  with  the  home- 
stead requirements  and  cannot  be  consid- 
ered as  "substantially"  complying  with  the 
law,  as  required  before  equitable  adjudica- 
tion may  be  granted. 
James  E.  Walter,  A-30120  (Nov.  20,  1964) 

X.  LANDS  SUBJECT  TO 

Where  land  applied  for  in  a  homestead 
application  is  embraced  in  a  first-form  rec- 
lamation withdrawal,  the  application  is 
properly  rejected. 

Alma  Everett  Morris,  Jr.  et  al,  A-27235 
(Dec.  12, 1955) 

Unauthorized  settlement  on  public  land 
that  has  been  withdrawn  from  settlement 
or  entry  confers  no  rights  upon  the  settler. 
Arthur  Ealsted,  A-27298  (May  21, 1956) 

Where  the  Commissioner  of  Reclamation 
revokes  a  reclamation  withdrawal  under 
authority  delegated  by  the  Secretary  of 
the  Interior  which  delegation  of  authority 
requires  the  concurrence  by  the  Bureau  of 
Land  Management  in  the  action  taken  by 
the  Commissioner  of  Reclamation,  the  land 
remains  withdrawn  until  that  concurrence 
is  given  and  applications  for  homestead 
entries  on  the  land  must  be  rejected. 
Roy  B.  Stephenson,  A-27637  (Aug.  7, 1958) 

The  signing  of  a  revocation  order  by  the 
Commissioner  of  Reclamation  under  au- 
thority delegated  by  the  Secretary  of  the 
Interior,  which  delegation  requires  concur- 
rence by  the  Bureau  of  Land  Management, 
does  not  effect  a  revocation  of  a  reclama- 
tion withdrawal  until  such  concurrence  is 
given  and  applications  for  homestead  entry 
on  the  withdrawn  land  must  be  rejected. 
George  Francis  Walters,  A-27798  (Dec.  23, 
1958) 


218-107—69- 


24 


352 


HOMESTEADS    (ORDINARY),    X 


A  homestead  entry  which  was  errone- 
ously allowed  on  land  reserved  from  any 
disposition  under  the  public  land  laws  is 
properly  canceled. 

Lewis    Sanford    Cass,   A-27742    (Jan.  14, 
1959) 

A  homestead  application  is  properly  re- 
jected for  lands  shown  by  the  records  to  be 
within  a  Mexican  land  grant  confirmed  in 
accordance  with  the  act  of  Mar.  3,  1851, 
because  such  lands  did  not  become  public 
lands. 
Richard  P.  WoitTce,  A-27875  (Apr.  2, 1959) 

An  application  for  homestead  entry  must 
be  rejected  where  the  land  applied  for  is 
reserved  from  entry  pending  issuance  of  a 
classification  order  authorizing  its  disposi- 
tion under  the  Small  Tract  Act,  the  Alaska 
Public  Sale  Act,  or  the  Recreation  Act. 
William  C.  Bear,  A-27999  (Aug.  6, 1959) 

Lands  embraced  in  stock-driveway  with- 
drawal are  not  open  to  homestead  entry 
and  a  homestead  application  for  such  lands 
is  properly  rejected. 
Bessie  S.  Lynn,  A-28055  (Oct.  12, 1959) 

A  homestead  application  which  includes 
land  within  a  powersite  classification  is 
properly  rejected  because  the  land  is  un- 
available for  entry  under  the  homestead 
law  until  it  is  restored  by  this  Department 
to  entry,  even  though  the  Federal  Power 
Commission  has  determined  that  the  land 
may  be  restored  to  entry. 
Weston  A.  Hillman,  A-28158  (Feb.  2, 1900) 

Land  which  is  withdrawn  from  entry 
under  the  public  land  laws  is  not  subject 
to  settlement  or  to  the  initiation  of  any 
claim  under  the  homestead  laws  even 
though  other  land  in  the  same  withdrawal 
may  have  erroneously  been  patented  under 
the  homestead  law. 

Richard  L.  Oelschlaegtr,  A-28299  (June  27, 
1960)  67  I.D.  237 

Homestead  applications  are  properly  re- 
jected for  lands  which  were  withdrawn 
from  entry  under  the  public  land  laws  and 
reserved  for  military  purposes  or  for  use 
by  the  Civil  Aeronautics  Administration 
when  the  applications  were  filed,  and  lands 
so  withdrawn  do  not  become  available  for 
homestead  entry  until  the  withdrawal  or- 


ders are  revoked  and  orders  opening  the 

lands  to  such  entry  issued. 

Vance  Hudson  et  al.,  A-28571   (Mar.  10, 

1961) 

A  homestead  application  is  properly  re- 
jected for  land  set  aside  as  a  public  water 
reserve. 
Amy  B.  Croft,  A-28855  (June  26,  1962) 

Land  withdrawn  from  appropriation 
under  the  public  lands  laws  is  not  subject 
to  settlement  or  to  the  initiation  of  claim 
under  the  homestead  laws,  and  a  home- 
stead claim  located  on  such  land  is  invalid. 
Bernard  R.  Martin,  A-29280  (Apr.  12, 
1963) 

A  homestead  application  is  properly  re- 
jected when  the  land  has  previously  been 
withdrawn  from  entry. 
Donald  8.  McAuley,  A-29269  (July  1, 1963) 

A  tract  of  land  which  had  been  reserved 
for  the  use  by  the  Department  of  Agricul- 
ture as  an  experimental  station  and  then 
later  turned  over  to  the  University  of 
Alaska  pursuant  to  Congressional  author- 
ity is  not  subject  to  homestead  entry  and  a 
homestead  application  for  such  lands  is 
properly  rejected. 

Emma    Grace   Lowe,   A-29554    (July   31, 
1963) 

Land  embraced  in  a  recorded  settlement 
claim  in  Alaska  is  not  available  for  home- 
stead entry  and  an  application  to  make 
homestead  entry  on  such  land  must  be  re- 
jected. 

Edwin  P.  Knapp,  Kenneth  M.   Crockett, 
A-29913  (Sept.  18,  1963)  70  I.D.  441 

A  homestead  application  is  properly  re- 
jected where  the  lands  applied  for  are  with- 
drawn from  entry  by  inclusion  in  a  power 
project  withdrawal. 

Herman  J.  Schilmoeller,  A-29745  (Nov.  5, 
1963) 

A  homestead  application  will  be  rejected 
when  the  land  applied  for  is  not  subject  to 
disposition  because  it  is  not  publicly  owned 
land,  having  been  washed  away  by  erosion. 
Henry  E.  Schemmel,  Harold  Eugene  Feese, 
A-29906  (Feb.  20,  1964) 

Final  proof  for  a  homestead  initiated  by 
settlement  is  properly  rejected  as  to  land 
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;hat  was  within  power  site  classifications 
it  the  time  when  the  settlement  was  made. 
Durwood  Cotton,  C.  J.  Mclntyre,  A-29968 
(Mar.  11, 1964) 

Where  land  applied  for  in  a  homestead 
ipplication   is   embraced   in   a   first-form 
reclamation  withdrawal,  the  application  is 
properly  rejected. 
Gene  W.  Reed,  A-30084  (Mar.  12,  1964) 

Where  a  homestead  entry  is  canceled  as 
a  consequence  of  a  private  contest  and  the 
contestant  is  notified  of  his  preference  right 
to  make  an  entry,  but  cancellation  of  the 
entry  is  noted  only  in  the  serial  register 
and  not  on  the  official  status  plat  and  in 
the  historical  index,  an  application  to  enter 
(the  land,  whether  filed  by  the  contestant 
or  another,  is  premature  and  must  be  re- 
jected ;  however,  the  contestant  is  entitled 
to  notice  after  the  cancellation  is  properly 
noted  and  an  opportunity  to  file  an  applica- 
tion for  entry  within  30  days  thereafter. 
[Carl  R.  Hawkins,  A-29773  (Mar.  24,  1964) 

An  application  for  homestead  entry  on 
land  within  a  national  forest  is  properly 
rejected. 
Lee  C.  Robinson,  A-30196  (Apr.  13,  1964) 

An  application  for  homestead  entry 
based  upon  a  settlement  claim  initiated  in 
1924  on  land  then  withdrawn  for  the  con- 
struction of  irrigation  works  is  properly 
rejected  because  the  land  was  not  open  to 
settlement  at  the  time  of  the  settlement 
claimed  or  thereafter. 
Sarah  Marie  Woolf,  Widow  of  Glenn  Roy 
Woolf,  A-30140  (Oct.  6,  1964) 

XI.  MILITARY  SERVICE 

The  regulatory  provision  in  43  CFR 
181.39(a)  that  if  a  World  War  II  veteran 
who  is  entitled  to  the  benefits  of  the  act 
of  Sept.  27,  1944,  makes  homestead  entry 
but  "delays  the  submission  of  proof  be- 
yond the  period  for  which  residence  is 
required,  the  cultivation  necessary  during 
each  annual  cultivable  season  elapsing  or 
reached  before  the  submission  of  final 
proof  must  be  shown"  means  cultivation 
necessary  under  the  homestead  laws,  as 
modified  by  the  act  of  Sept.  27,  1944, 
which  provides  that  qualified  veterans 
shall  have  the  period  of  military  service, 


not  exceeding  2  years,  construed  to  be 
equivalent  to  residence  and  cultivation 
upon  the  land  for  the  same  length  of  time. 
Where  an  entryman  claiming  credit  for 
2  years'  military  service  under  the  act  of 
Sept.  27,  1944,  on  an  entry  made  before 
June  16,  1954,  complied  with  the  residence 
requirements  of  the  homestead  law,  has 
a  habitable  house  on  the  entry,  cultivated 
some  land  for  each  year  and  one-eighth  of 
the  entry  area  during  the  final  entry  year, 
and  where  facts  are  asserted  which,  if 
established,  would  justify  reduction  of  cul- 
tivation required  during  the  fourth  entry 
year,  a  patent  may  be  issued  on  the  entry 
upon  submission  of  evidence  of  military 
service  and  evidence  justifying  a  reduction 
of  cultivation  for  the  fourth  entry  year. 
Walter  H.  Bullwinkle,  Joseph  E.  Yogler, 
A-27285  (June  18,  1956)  63  I.D.  172 

A  person  who,  in  addition  to  regular 
college  courses,  is  enrolled  in  advanced 
ROTO  under  an  agreement  to  continue 
taking  such  courses,  to  accept  a  reserve 
commission,  and  thereafter  to  serve  2  years 
on  active  duty  is  not  engaged  in  military 
service  within  the  meaning  of  the  provision 
of  the  Soldiers'  and  Sailors'  Civil  Relief 
Act  that  military  service  includes  educa- 
tion and  training  under  the  supervision  of 
the  United  States  preliminary  to  induc- 
tion ;  and  one  who  succeeds  to  the  rights 
of  an  entryman,  while  taking  advanced 
ROTC,  cannot  be  considered  to  have  ini- 
tiated or  acquired  such  rights  during  a 
period  of  military  service  as  defined  by  the 
Relief  Act. 

The  Soldiers'  and  Sailors'  Civil  Relief 
Act  of  1940  does  not  protect  a  homestead 
entryman  from  failures  to  comply  with 
the  homestead  laws  before  he  enters  mili- 
tary service. 

David  H.  Evans  et  al.,  A-27353  (Oct.  31, 
1956)  63  I.D.  352 

A  homestead  entryman  who  by  reason 
of  his  wife's  military  service  is  entitled  to 
more  than  19  months'  credit  toward  the 
cultivation  and  residence  requirements  for 
patent  under  the  homestead  law,  but  who 
delays  submission  of  final  proof  until  the 
fifth  entry  year,  is  required,  in  the  absence 
of  a  reduction  of  cultivation  requirements, 
to  meet  the  cultivation  requirements  for 
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any  2  of  the  4  years  of  the  entry  In  which 
cultivation  is  ordinarily  required. 
Earl  D.  Beater  v.  John  C.  Slagle,  A-28121 
(May  24, 1960) 

Where  a  contest  against  a  homestead 
entry  has  been  suspended  because  the  en- 
tryman  is  in  military  service  and  the  en- 
tryman  agrees  that  the  contest  may  be 
reinstated  if  his  military  service  will  not 
prevent  his  attendance  at  the  hearing,  the 
contest  proceeding  will  be  conditionally 
reinstated. 

David  H.  Evans  et  at,  A-27353   (Supp.) 
(Oct.  18, 1961) 

Although  a  World  War  I  veteran  having 
more  than  19  months  military  service 
credit  may  file  acceptable  final  proof  dur- 
ing the  first  year  of  his  homestead  entry 
without  showing  cultivation,  if  the  filing 
of  the  final  proof  is  delayed  until  some 
time  in  the  second  entry  year  during  a 
cultivable  season,  the  final  proof  must 
show  that  the  required  cultivation  for  the 
second  year  has  been  initiated  in  order  to 
be  acceptable. 
Homer  D.  Smith,  A-29351  (July  1,  1963) 

A  homestead  entryman  who  by  reason  of 
military  service  is  entitled  to  two  years' 
credit  toward  the  cultivation  and  residence 
requirements  for  patent  under  the  home- 
stead law  is  required  to  meet  the  residence 
requirements  of  the  law  for  at  least  one 
year  before  he  can  be  benefitted  by  the  serv- 
ice credit. 
Leigh  B.  Dennison,  A-29375  (July  23, 1963) 

A  homestead  entryman  who  by  reason  of 
his  military  service  of  more  than  19  months 
is  entitled  to  two  years  credit  toward  the 
cultivation  requirements  under  the  home- 
stead law,  but  who  does  not  submit  final 
proof  until  after  the  fifth  entry  year,  is  re- 
quired only  to  meet  the  cultivation  require- 
ments for  any  two  of  the  four  entry  years 
in  which  cultivation  is  ordinarily  required. 
Edgar  A.  Alder,  A-30077  (Apr.  6,  1964) 

A  homestead  entryman  who  by  reason  of 
his  military  service  is  entitled  to  more  than 
19  months'  credit  toward  the  cultivation 
and  residence  requirements  for  patent 
under  the  homestead  law  may  substitute 
service  credit  for  any  2  years  of  cultivation 
but  must  cultivate  at  least  one-eighth  of 
the  area  of  the  entry  whether  he  elects  to 


file  final  proof  at  the  end  of  the  first  entry 
year  or  at  the  end  of  the  fifth  year. 
Franklin  P.   Ramoo,   A-30068    (May  13r 
1964) 

One  who  seeks  to  apply  his  military  serv- 
ice toward  the  residence  requirement  of 
the  homestead  law  must  show  that  he 
established  residence  on  the  land  within 
the  time  required  by  the  homestead  law. 
Clifton  V.  Dayley,  A-29^42  (Sept.  9,  1964) 

Where  an  entryman  entitled  to  two  years 
constructive  cultivation  by  reason  of  mili- 
tary service  has  cultivated  less  than  the 
required  acreage  for  the  second,  third,  and 
fourth  years  and  V8  of  the  entry  area  in  the 
final  entry  year,  and  where  factors  are  as- 
serted which,  if  established,  might  justify 
reduction  of  the  cultivation  required  during 
the  fourth  entry  year,  or  any  other  year  to 
which  his  military  service  credit  is  not 
applied,  the  case  will  be  remanded  to  per- 
mit the  entryman  to  establish  that  he  is 
entitled  to  a  reduction  of  cultivation  for 
that  year. 

William  F.  Musgrove,  A-30115   (Nov.  23, 
1964) 

XII.  MINERAL  LANDS 

Where  land  is  shown  to  contain  minerals 
in  such  limited  quantities  that  their  extrac- 
tion would  not  justify  the  cost  thereof,  the 
land  is  not  mineral  in  character  so  as  to 
remove  it  from  the  operation  of  the  non- 
mineral  land  laws. 

John   Af.   DeBevoise,   A-28099    (Apr.    15, 
1960)  67  I.D.  177 

XIII.  MINERAL  RESERVATION 

Where  land  within  a  reclamation  home- 
stead entry  is  reported  to  be  prospectively 
valuable  for  oil  and  gas  at  and  subsequent 
to  the  time  when  the  entryman  filed  satis- 
factory reclamation  final  proof,  it  is  proper 
to  require  the  entryman  to  file  a  consent  to 
a  reservation  in  the  United  States  of  the 
oil  and  gas  in  the  land  covered  by  the  entry. 

Where  an  entryman  fails  to  appeal  from 
the  rejection  of  his  final  proof  under  which 
he  would  have  been  entitled  to  an  unre- 
stricted patent  and  the  land  is  later  re- 
ported to  be  valuable  for  oil  and  gas  at  and 
subsequent  to  the  time  when  he  later  files 
another  final  proof,  it  is  proper  to  require 
the  entryman  to  file  a  consent  to  a  reserva- 
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tion  of  the  oil  and  gas  to  the  United  States 
in  the  land  covered  by  the  entry. 
Garth  L.  Wilhelm  et  al,  A-27018  (Feb.  9, 
1955)  62  I.D.  27 

The  requirement  that  an  entryman  con- 
sent to  the  reservation  to  the  United  States 
of  the  oil  and  gas  deposits  in  his  homestead 
entry  in  the  Kenai  Peninsula,  Alaska,  will 
be  set  aside  and  the  case  remanded  for  re- 
examination under  the  terms  of  the  act 
of  Sept.  14,  1960,  where  it  appears  that 
the  entryman  may  be  eligible  for  an  un- 
restricted patent  under  that  statute. 
Eugene  D.  Smith,  A-27896  (Oct.  7, 1960) 

Where  land  covered  by  a  homestead  entry 
or  application  is  found  to  be  prospectively 
valuable  for  oil  and  gas  at  any  time  prior 
to  the  submission  of  satisfactory  final 
proof,  the  entryman  must  consent  to  the 
imposition  of  a  reservation  of  the  oil  and 
gas  to  the  United  States,  or  apply  for  a  re- 
classification of  the  land. 
George  R.  Pollard,  Milton  H.  Lichtenwal- 
ner,  Charles  G.  Martin,  A-27898,  A-28007 
(Oct.  18,  1960) 

The  provision  of  the  act  of  July  17,  1914 
requiring  that  a  bond  be  filed  with  the 
Secretary  for  the  protection  of  the  owner 
of  surface  rights  before  prospecting  can 
be  undertaken  requires  that  such  a  bond 
must  be  filed  before  a  noncompetitive  lease 
can  be  issued  or  an  assignment  approved. 
Donald  K.  Ladd  et  al.,  A-28750  (June  26, 
1961)  68I.D.  169 

Where  a  regulation  is  amended  to  remove 
the  requirement  that  entrymen  on  or  claim- 
ants of  lands  which  are  determined  to  be 
prospectively  valuable  for  oil  or  gas  after 
entry  but  before  the  entry  or  claim  has 
been  perfected  must  file  a  waiver  of  rights 
to  the  oil  and  gas  for  which  the  land  has 
been  found  prospectively  valuable  and  to 
substitute  a  different  procedure  in  such 
cases,  the  provisions  of  the  amended  regu- 
lation will  be  applied  to  claimants  and  en- 
trymen who  have  appealed  to  the  Secre- 
tary from  the  demand  made  under  the 
former  regulation  that  they  file  a  waiver,  if 
there  are  no  adverse  rights  or  if  the  inter- 
est of  the  United  States  will  not  be  prej- 
udiced thereby. 

Before  the  amendment  of  43  CFR  102.22 
on  Dec.  12,  1961,  where  land  covered  by 
a    homestead    entry    or    application    was 


found  to  be  prospectively  valuable  for  oil 
and  gas  at  any  time  prior  to  the  submis- 
sion of  satisfactory  final  proof,  it  was  prop- 
er to  require  the  entryman  to  consent  to  the 
imposition  of  a  reservation  of  the  oil  and 
gas  to  the  United  States,  or  apply  for  a 
reclassification  of  the  land. 

Where  prior  to  the  amendment  of  43  CFR 
102.22  on  Dec.  12,  1961,  lands  in  a  home- 
stead entry  in  Kenai  Peninsula,  Alaska, 
were  classified  by  the  Geological  Sur- 
vey as  prospectively  valuable  for  oil  and 
gas  before  the  entryman  had  completed  re- 
quirements for  earning  patent  under  the 
homestead  laws,  the  entryman  was  prop- 
erly required  to  file  a  mineral  waiver  and 
consent  to  patenting  of  the  land  with  a  res- 
ervation to  the  United  States  of  the  oil 
and  gas  deposits  in  the  land  together  with 
the  right  to  prospect  for,  mine,  and  remove 
the  reserved  minerals  in  accordance  with 
the  act  of  Mar.  8,  1922,  as  amended,  if 
the  lands  were  not  subject  to  patenting  un- 
der the  act  of  Sept.  14,  1960. 
Milton  H.  Lichtenwalner  et  al.,  A-28825 
et  al.  (May  31,  1962)  69  I.D.  71 

In  order  for  a  homestead  entryman  on 
the  Kenai  Peninsula  in  Alaska  to  be  en- 
titled to  the  grant  of  oil  and  gas  deposits 
provided  for  in  the  act  of  Sept.  14,  1960, 
compliance  with  the  requirements  of  the 
homestead  laws,  except  for  actual  sub- 
mission of  final  proof,  must  have  been  made 
prior  to  July  23,  1957,  and  where  the  en- 
tryman's  final  proof  did  not  show  that  one- 
eighth  of  the  entry  was  cultivated  prior 
to  that  time,  there  was  not  compliance  with 
all  the  requirements  for  patent  and  the  en- 
tryman was  not  entitled  to  the  benefits  of 
the  1960  act. 
Wilford  8.  Jones,  A-29320  (May  2, 1963) 

A  homestead  entry  in  Alaska  and  any 
patent  issued  for  it  will  be  impressed  with 
a  reservation  of  oil  and  gas  when  the  Geo- 
logical Survey  has  reported  the  entered 
lands  to  be  prospectively  valuable  for  oil 
and  gas  before  final  proof  had  been  filed 
and  proper  notice  was  given  by  the  Bureau 
of  Land  Management,  in  accordance  with 
regulation  43  CFR  102.22(a),  as  amended, 
of  that  fact,  and  of  the  entryman's  right 
to  apply  for  a  reclassification  of  the  lands, 
accompanying  the  request  with  a  showing, 
or  to  appeal,  and  no  error  is  shown  by  the 
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entryman's  appeal  from  that  action,  and 
no  request,  with  a  showing,  has  been  filed. 
John  E.  Caston,  A-29600  (Aug.  2,  1963) 

A  homestead  entryman  who  fails  to  earn 
equitable  title  to  his  entry  before  the  Geo- 
logical Survey  reports  that  the  land  is 
prospectively  valuable  for  oil  and  gas  is 
properly  required  to  petition  for  reclassifi- 
cation of  the  land  as  nonmineral  in  char* 
acter  or,  failing  to  attempt  or  to  obtain  a 
favorable  decision  on  a  petition  for  re- 
classification, to  accept  a  patent  reserving 
to  the  United  States  the  oil  and  gas  de- 
posits in  the  land  and  the  right  to  develop 
them. 

Clarence  G.  Beckhorn,  A-29439  (Sept.  19, 
1963) 

XIV.  PREFERENCE  RIGHTS 

Where  a  homestead  entry  is  canceled 
as  a  consequence  of  a  private  contest  and 
the  contestant  is  notified  of  his  preference 
right  to  make  an  entry,  but  cancellation  of 
the  entry  is  noted  only  in  the  serial  reg- 
ister and  not  on  the  official  status  plat  and 
in  the  historical  index,  an  application  to 
enter  the  land,  whether  filed  by  the  con- 
testant or  another,  is  premature  and  must 
be  rejected ;  however,  the  contestant  is  en- 
titled to  notice  after  the  cancellation  is 
properly  noted  and  an  opportunity  to  file 
an  application  for  entry  within  30  days 
thereafter. 
Carl  R.  Hawkins,  A-29773  (Mar.  24,  1964) 

XV.  RELINQUISHMENT 

Where  a  relinquishment  of  a  homestead 
entry  and  an  affidavit  of  contest  against 
the  same  entry  are  filed  simultaneously, 
the  latter  must  be  dismissed  because  the 
relinquishment  takes  effect  immediately, 
extinguishes  the  entry,  and  leaves  the  con- 
test nothing  upon  which  to  act. 

Where  a  relinquishment  of  an  entry  is 
filed  after  an  affidavit  of  contest  has  been 
filed  against  the  same  entry  but  before 
the  entryman  has  been  given  actual  or 
constructive  notice  of  the  contest,  it  is 
to  be  conclusively  presumed  that  the  re- 
linquishment was  caused  by  the  contest 
unless  it  can  be  shown  that  the  affidavit 
of  contest  was  not  good  and  sufficient,  that 
the  contest  charge  was  not  true,  that  the 
contestant  was  not  a  qualified  applicant, 


or  that  the  land  is  not  subject  to  the  con- 
testant's application. 

A  telegram  filed  in  the  land  office  stating 
that  the  entryman  relinquishes  his  entry 
is  a  "written  relinquishment"  within  the 
meaning  of  the  section  1  of  the  act  of  May 
14, 1880. 

Frederick  J.  Zillig  v.  Vernon  M.  Milburn, 
A-28334  (Apr.  13,  1960)  67  I.D.  136 

An  adjoining  farm  homestead  entryman 
who  relinquishes  his  entry  may  have  his 
entry  reinstated  only  insofar  a3  the  land 
covered  by  the  relinquishment  is  open  to 
entry  at  the  time  he  requests  reinstate- 
ment. 

Pearla  (Michele)  Holmes  LaFleur,  Robert 
L.  Collopy  and  Don  E.  Silvers,  A-29328 
(July  15, 1963) 

A  notation  written  by  a  homestead  entry* 
man  on  his  final  proof  that  "I  intend  to 
relinquish  the  north  40  ac,"  is  not  suf- 
ficiently definite  in  its  terms  to  indicate 
a  present  intention  to  relinquish  any  part 
of  the  entry. 

A  homestead  entryman  may  relinquish  a 
portion  of  his  entry  and  receive  patent  to 
the  remaining  portion  of  the  entry  if  he 
shows  that  he  has  met  the  cultivation  re- 
quirements on  the  portion  retained  and 
otherwise  complied  with  the  homestead 
law. 

Thomas  O.  Simmons,  Jr.,  A-30076  (Supp.) 
(Nov.  19, 1964) 

XVI.  RESIDENCE 

The  requirement  of  the  homestead  law 
that  the  entryman  must  establish  residence 
on  his  entry  within  a  maximum  period  of 
12  months  from  the  allowance  of  his  entry 
is  not  satisfied  by  acts  of  clearing  the  land 
and  preparing  a  foundation  for  a  house, 
where  the  entryman  fails  actually  to  reside 
upon  the  land. 
Henry  J.  Ernst,  A-27196  (Nov.  7, 1955) 

A  homestead  entryman  cannot  count  as 
residence  on  his  entry  residence  by  him  on 
the  land  at  a  prior  time  when  the  land  was 
included  in  the  entry  of  another.  Query, 
whether  he  can  count  any  prior  period  of 
residence  which  was  discontinued  before 
his  entry  was  allowed. 
Marvin  E.  Powell,  A-27510  (Nov.  19, 1957) 

The  requirement  of  the  homestead  law 
that  the  entryman  must  establish  residence 
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on  his  entry  within  a  maximum  period  of 
12  months  from  the  allowance  of  his  entry 

i  is  not  satisfied  by  clearing  and  leveling  the 
land  and  cultivating  it,  where  the  entry- 
man  has  lived  with  his  family  in  rented 
premises  in  the  vicinity  of  the  entry  and 
has  never  eaten,  slept,  or  kept  any  posses- 

i  sions  on  the  entry. 

i  Boyd  L.  Hulse  v.  William  H.  Griggs, 
A-28288  ( May  23, 1960 )  67  I.D.  212 

An  allegation  in  a  private  contest  com- 
plaint that  a  homestead  entryman  did  not 
live  on  the  entry  long  enough  states  merely 

!  a  conclusion  and  is  not  a  sufficient  charge 
under  the  rules  of  practice  governing  pri- 
vate contests. 

An  allegation  in  a  private  contest  com- 
plaint filed  near  the  end  of  the  fifth  entry 

,  year  which  charges  at  a  minimum  that  the 
entryman  has  not  cultivated  at  least  one- 

,  sixteenth  of  the  entry  prior  to  the  fifth 
entry  year  meets  the  requirements  of  the 
rules  of  practice  governing  private 
contests. 

Earl  D.  Beater  v.  John  C.  Slagle,  A-28121 
(May  24, 1960) 

Where  an  entryman  fails  to  live  on  his 
■  entry  for  at  least  five  months  in  each  of 

the  first  three  years  of  the  entry,  the  entry 
i  must  be  canceled. 

Frank  G.  Countryman  v.  Edna  V.  Frank, 
!  A-28313  (July  19,  1960)  67  I.D.  295 

A  charge  of  failure  to  establish  residence 

on  a  homestead  entry  is  not  sustained  by 

;  evidence   that   the   residence   maintained 

I  was  not  of  the  character  contemplated  by 

the  requirements  for  final  proof. 

The  requirement  of  the  homestead  law 
that  an  entrywoman  must  establish 
residence  on  the  entry  within  six  months 
of  the  allowance  thereof  is  met  where  it 
is  shown  that  the  entrywoman,  although, 
remaining  employed  away  from  the  land 
and  maintaining  temporary  quarters  near 
her  employment,  spent  many  nights  on  the 
land  during  the  six-month  period  working 
on  her  cabin  and  showed  the  necessary 
intent  to  make  the  entry  her  home. 
Glenn  M.  Clarke  v.  Bertha  Mae  Taobytite, 
A-28531  (Feb.  2,  1961) 

Evidence  which  shows  that  a  homestead 
entryman  made  only  a  few  week-end  and 
holiday  visits  to  the  entry,  which  was  not 


equipped  for  residence  except  for  a  small 
trailer  house  and  electric  power,  while  he 
maintained  a  home  and  his  business  else- 
where shows  a  failure  of  the  act  of  estab- 
lishing residence  on  the  entry  coincident 
with  an  intent  to  make  the  entry  his  home 
to  the  exclusion  of  a  home  elsewhere  and 
the  entry  is  properly  canceled  for  failure 
to  establish  residence  within  the  time 
allowed  by  the  homestead  law. 
Maurice  Murphy  v.  Dee  R.  Hunter, 
A-28883  (Aug.  16,  1962) 

Where  a  homestead  entryman,  during 
the  period  allowed  to  establish  residence 
on  the  entry,  merely  spent  a  few  days  alone 
on  the  entry  while  on  leave  from  his  em- 
ployment elsewhere,  without  intending  at 
that  time  to  make  a  home  for  himself  and 
his  family  to  the  exclusion  of  a  home  else- 
where, he  has  not  established  the  residence 
required  of  an  entryman  within  six  months 
(or  one  year)  after  allowance  of  the  entry, 
and  his  entry  is  properly  canceled. 
Pat  Fricks  v.  John  L.  CHuchici,  A-29088 
(Nov.  8,  1962) 

A  homestead  entry  is  properly  canceled 
when  the  entryman  fails  to  live  on  his 
entry  for  at  least  seven  months  during  any 
one  year  of  the  life  of  the  entry. 
Leigh  B.  Dennison,  A-29375  (July  23, 1963) 

This  Department  has  no  authority  to 
relieve  homesteaders  of  the  residence  re- 
quirements of  the  homestead  laws. 

A  leave  of  absence  from  a  settlement 
claim  in  Alaska  may  be  granted  only  if  the 
applicant  has  established  his  residence  on 
the  claim. 

Final  proof  under  a  settlement  claim  in 
Alaska  is  now  acceptable  where  it  does  not 
show  that  the  homesteader  established  his 
residence  on  the  claim  within  six  months 
after  filing  his  notice  of  settlement. 
Edwin  P.  Knapp,  Kenneth  M.  Crockett, 
A-29913  (Sept.  18,  1963)  70  I.D.  441 

Failure  to  establish  residence  within  a 
maximum  period  of  twelve  months  from 
the  date  of  allowance  of  entry,  or  during 
an  additional  statutory  suspension  of  resi- 
dence, cultivation  and  improvement  re- 
quirements, and  failure  after  establishment 
of  residence  to  reside  on  the  entry  at  least 
7  months  in  each  year  in  which  residence  is 


358 


HOMESTEADS    (ORDINARY),    XVI-XVIII 


required  must  result  in  cancellation  of  the 

entry. 

Daniel   A.    Quintana,   A-29903    (Feb.    20, 

1964) 

Evidence  which  shows  that  at  most  a 
homestead  entryman  spent  several  nights  a 
week  on  his  entry  for  seven  months  of  each 
of  three  years  while  he  assisted  and  di- 
rected a  resident  hired  man  in  the  develop- 
ment and  cultivation  of  a  homestead  entry 
and  while  he  maintained  his  family  in  the 
family  home  and  supervised  and  controlled 
his  lumber  and  building  construction  busi- 
nesses 45  miles  away,  and  that  the  entry- 
man  left  the  entry  finally,  sold  his  farm 
machinery  and  leased  the  entry  at  the  con- 
clusion of  three  years  of  cultivation  sup- 
ports a  contest  charge  that  he  failed  in  the 
act  of  establishing  residence  on  the  entry 
coincident  with  an  intent  to  make  the  entry 
his  home  to  the  exclusion  of  a  home  else- 
where, and  the  entry  should  be  canceled 
for  failure  to  establish  and  maintain  resi- 
dence as  required  by  the  homestead  law. 
Stanley  W.  Hutchison  v.  Clyde  Bishop, 
A-29693  (May  4, 1964) 

Final  proof  on  a  homestead  entry  is  prop- 
erly rejected  and  the  entry  properly  can- 
celed where  the  entryman  has  not  shown 
that  he  established  residence  on  the  land 
within  the  time  required  by  the  homestead 
law. 

One  who  seeks  to  apply  his  military  serv- 
ice toward  the  residence  requirement  of 
the  homestead  law  must  show  that  he  es- 
tablished residence  on  the  land  within  the 
time  required  by  the  homestead  law. 
Clifton  V.  Dayley,  A-29942  (Sept.  9,  1964) 

Final  proof  submitted  in  connection  with 
a  homestead  entry  must  be  rejected  where 
it  shows  on  its  face  that  the  entryman  did 
not  establish  residence  on  the  entry  what- 
soever during  the  statutory  life  of  the 
entry. 

Norman    LeRoy    Newoold,    Utah    018481 
(Oct.  12,  1964) 


XVII. 


RIGHTS  OF  WIDOWS,  HEIRS,  OR 
DEVISEES 


A  petition,  filed  in  1961,  to  reinstate  a 
homestead  entry  allowed  in  1913  and  can- 
celed in  1919  for  failure  to  submit  final 
proof  within  the  statutory  period  will  be 
denied  where  the  death  of  the  entryman  in 


1917  was  never,  prior  to  the  petition  for 
reinstatement,  reported  to  the  Department 
and  where  the  entryman's  widow,  who  sur- 
vived him  by  several  years,  apparently, 
never  made  any  effort  to  perfect  the  home- 
stead entry. 

Edward  Brown  et  al,  A-29537  (Sept.  13, 
1963) 

XVIII.    SECOND    ENTRY 

An  application  for  a  second  homestead 
entry  under  the  act  of  Sept.  5,  1914,  is 
properly  rejected  in  the  absence  of  a  show- 
ing that  the  applicant  lost,  forfeited,  or 
abandoned  the  original  entry  through  no 
fault  of  his  own  or  because  of  matters 
beyond  his  control. 
Walter  E.  Pollard,  A-28315  (June  9,  1960) 

An  application  for  a  second  homestead 
entry  in  x\laska  is  properly  rejected  where 
the  applicant  states  only  that  he  relin- 
quished his  first  entry  because  he  wanted 
larger  acreage. 

If  a  homestead  entry  in  Alaska  is  relin- 
quished without  consideration  because  the 
character  or  small  area  of  the  land  renders 
it  impossible  to  make  a  living  on  the  land, 
and  it  appears  that  no  vacant  contiguous 
land  can  be  added  to  the  entry,  the  entry- 
man  can  be  deemed  to  have  abandoned  the 
entry  "because  of  matters  beyond  his  con- 
trol" within  the  meaning  of  the  act  of 
Sept.  5,  1914. 

Allan  Whiteford  Jr.,  A-28301  (June  23, 
1960) 

Where  an  entryman  is  qualified  to  make 
a  second  entry,  the  fact  that  his  first  entry 
is  still  of  record  does  not  deprive  him  of  his 
right  to  a  second  entry. 

Where  an  application  for  what  appears 
to  be  an  original  homestead  entry  is 
allowed  to  an  entryman  who  should  have 
filed  for  a  second  entry  for  which  he  was 
qualified  and  who  later  satisfies  the  re- 
quirements for  a  second  entry,  the  entry 
remains  in  effect  as  of  the  day  it  was 
allowed  and  his  obligations  under  the  home- 
stead law  are  measured  from  that  date. 
Frank  G.  Countryman  v.  Edna  V.  Frank, 
A-28313  (July  19, 1960)  67  I.D.  295 

Relinquishment  of  an  original  homestead 
entry  without  residing  upon  the  land,  im- 
proving or  cultivating  any  part  thereof  is  a 
bar  to  approval  of  application  for  a  second 
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homestead  entry,  when  the  record  shows 
that  the  entryman  did  not  employ  prudent 
and  reasonable  calculations  in  preparation 
for  the  original  entry  and  was  thwarted 
in  perfecting  the  entry  by  contributory 
actions  of  his  own,  rather  than  by  matters 
.  beyond  his  control. 
Billy  Roy  Duncan,  A-28474  (Nov.  22, 1960) 

The  loss  of  a  homestead  entry  in  Alaska 
can  be  said  to  be  beyond  the  control  of  the 
entryman,  thus  entitling  him  to  make  a 
second  entry,  where  the  entryman  is  a 
'  commercial  fisherman  who,  because  of  a 
disastrous  fishing  season,  is  unable  to  ob- 
tain the  finances  necessary  to  perform  the 
residence  and  cultivation  requirements  on 
his  entry. 

Billy     Roy     Duncan,     A-28474     (Supp.) 
(Dec.  8,  1960) 

An  application  for  a  second  homestead 
entry  in  Alaska  is  properly  rejected  when 
the  applicant  relinquished  the  original  en- 
try only  after  a  successful  contest  of  an- 
other homestead  entry  which  resulted  in 
acquisition  of  a  preference  right  of  entry 
on  that  land  and  the  record  indicates  that 
she  relinquished  her  first  entry  just  to 
secure  better  land. 

Velma  Lorcne  Shelley,  A-28572  (Mar.  10, 
1961) 

An  application  for  a  second  homestead 
entry  under  the  act  of  Sept.  5, 1914,  is  prop- 
erly rejected  in  the  absence  of  sufficient 
showing  that  the  applicant  lost,  forefeited, 
or  abandoned  the  original  entry  through  no 
fault  of  his  own  or  because  of  matters  be- 
yond his  control. 
Kermit  A.  Dowse,  A-29355  (June  7,  1963) 

The  Director  of  the  Bureau  of  Land 
Management  in  reviewing  on  appeal  the 
rejection  of  an  application  for  a  second 
enlarged  homestead  entry  because  of  an 
adverse  classification  may  properly  make 
an  initial  determination  that  the  appli- 
cant was  not  qualified  to  make  a  second 
homestead  entry  because  it  did  not  appear 
that  his  first  entry  was  lost,  forfeited,  or 
abandoned  through  no  fault  of  his  own  and 
because  of  matters  beyond  his  control. 
Frank  J.  Orlando,  A-29399  (July  1,  1963) 

A  second  homestead  entry  may  not  be 
allowed  where  the  applicant  does  not  show 


that  his  first  entry  was  lost,  forfeited,  or 
abandoned  through  no  fault  of  his. 
Pearla  (Michele)  Holmes  LaFleur,  Robert 
L.   Collopy  and  Don  E.  Silvers,  A-29328 
(July  15, 1963) 

Where  an  applicant  for  a  second  home- 
stead entry  indicates  that  he  relinquished 
his  first  entry  just  to  secure  better  land 
and  that  the  land  in  the  entry  was  too 
steep  and  rough  for  cultivation  but  he  did 
not  know  it  because  the  land  was  covered 
with  snow  when  he  visited  it,  he  did  not 
lose,  forfeit,  or  abandon  the  first  entry  be- 
cause of  matters  beyond  his  control  so  as 
to  entitle  him  to  a  second  homestead  entry 
and  his  application  is  properly  rejected. 
Orland  F.  Monasmith,  A-29457  (July  24, 
1963) 

An  application  for  a  second  homestead 
entry  under  the  act  of  Sept.  5,  1914,  is 
properly  rejected  in  the  absence  of  a  suf- 
ficient showing  that  the  applicant  lost,  for- 
feited, or  abandoned  the  original  entry 
through  no  fault  of  his  own  or  because  of 
matters  beyond  his  control. 
John  E.  Schulz,  A-29552  (Sept.  25,  1963) 

An  application  for  a  second  homestead 
entry  under  the  act  of  Sept.  5,  1914,  is 
properly  rejected  in  the  absence  of  suf- 
ficient showing  that  the  applicant  lost,  for- 
feited, or  abandoned  the  original  entry 
through  no  fault  of  his  own  or  because  of 
matters  beyond  his  control. 
James  W.  Byrd,  A-29772  (Nov.  5,  1963) 

An  application  for  a  second  homestead 
entry  under  the  act  of  Sept.  5,  1914,  can 
be  allowed  only  if  there  is  a  satisfactory 
showing  that  the  applicant  lost,  forfeited, 
or  abandoned  the  original  entry  through 
no  fault  of  his  own  or  because  of  matters 
beyond  his  control. 

Thomas      G.      Simmons,      Jr.,      A-30076 
(June  3,  1964) 

An  application  for  a  second  homestead 
entry  must  be  rejected  where  the  applicant 
fails  to  show  that  his  first  entry  was  lost, 
forfeited  or  abandoned  because  of  matters 
beyond  his  control,  and  whether  or  not  the 
land  involved  has  been  or  can  be  classified 
as  suitable  for  agricultural  entry  need  not 
be  considered. 

Ramon    LeMar    Newoold,    Utah    041333 
(Oct.  12,  1964) 
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The  filing  of  an  allowable  homestead 
application  in  Alaska  constitutes  an  entry 
within  the  meaning  of  the  act  of  Sept.  5. 
1914,  so  that  an  individual  who  has  filed 
an  allowable  homestead  application  in 
Alaska  but  withdrawn  it  prior  to  allow- 
ance by  the  land  office  has  exercised  his 
right  of  entry  under  the  homestead  law 
and  is  properly  required  to  make  the  nee- 
essary  showing  for  a  second  homestead 
entry  under  the  1914  act  in  connection 
with  any  subsequent  homestead  applica- 
tion. 

An  amendment  of  a  Departmental  regu- 
lation to  provide  expressly  for  the  first 
time  that  the  showing  required  for  making 
a  second  homestead  entry  must  be  made  in 
cases  where  a  homestead  application  has 
been  filed  but  withdrawn  prior  to  allow- 
ance will  not  be  applied  where  the  first 
application  was  filed  and  withdrawn  prior 
to  the  effective  date  of  the  amendment, 
particularly  where  the  practice  of  the  land 
office  has  been  not  to  require  the  showing. 
Raymond  L.  Ounderson,  A-30134  (Dec.  2, 
1964)  71 1.D.  477 

A  person  who  files  an  allowable  appli- 
cation for  homestead  entry  in  Alaska  and 
who  withdraws  the  application  before  the 
land  office  has  taken  any  action  to  allow 
it  must  comply  with  the  act  of  Sept.  5, 
1914,  if  he  thereafter  files  an  application 
to  make  another  homestead  entry;  how- 
ever, he  need  do  so  only  when  his  first 
application  was  filed  after  the  effective 
date  of  the  amendment  to  the  Depart- 
mental regulation  expressly  stating  this 
rule. 
Joseph  Q.  Clark,  A-30215  (Dec.  22,  1964) 

XIX.  SETTLEMENT 

Unauthorized  settlement  on  public  land 
that  has  been  withdrawn  from  settlement 
or  entry  confers  no  rights  upon  the  settler. 
Arthur  Halsted,  A-27298  (May  21, 1956) 

An  applicant  for  homestead  entry  has  no 
right  to  enter  upon  the  land  prior  to  its 
classification  as  suitable  for  entry  and  he 
gains  no  rights  by  such  premature  entry. 
William  Palmer  Lamb,  A-27499  (Nov.  13, 
1957) 

A  notice  of  location  of  a  homestead  set- 
tlement on  public  lands  in  Alaska  is  prop- 
erly rejected  where  the  land  involved  is 


withdrawn  from  settlement,  location,  sale 
and  entry,  and  reserved  for  classification. 
Eugene  T.  Meyer,  A-27729  (Dec.  17,  1958) 

A  notice  of  location  of  a  homestead  set- 
tlement is  properly  rejected  where  at  the 
time  it  is  made  the  land  involved  is  with- 
drawn from  settlement. 
Robert  L.  Miller,  A-28596  (Mar.  14,  1961) 

68 1.D.  81 

Where  a  homestead  settler  on  unsur- 
veyed  public  land  in  Alaska  initiates  his 
homestead  claim  by  settling  upon  the  land 
while  it  was  subject  to  the  homestead 
entry  of  another  and  subsequently  files 
notice  of  such  settlement  in  the  land  office 
after  relinquishment  of  the  prior  entry,  his 
rights  attach  instantly  on  the  filing  of  the 
relinquishment  of  the  existing  homestead 
and  are  superior  to  the  rights  of  a  home- 
stead settler  who  files  his  notice  of  settle- 
ment and  settles  on  the  land  subsequent 
to  the  relinquishment. 
Ernest  J.  Ackermann,  Clifford  V.  Young, 
A-29349  (July  26,  1963)  70  I.D.  378 

Although  the  rights  of  a  homestead  set- 
tler on  public  lands  covered  by  an  existing 
entry  attach  instantly  on  the  relinquish- 
ment of  the  prior  entry  and  are  superior 
to  those  of  settlers  or  applicants  initiating 
their  rights  later,  such  a  settlement  is 
nevertheless  subject  to  the  superior  right 
of  a  contestant  who  secures  the  cancella- 
tion of  the  entry* 

Charles  Lewellen,  A-29644  (Nov.  5,  1963) 

70  I.D.  475 

A  protest  against  an  indemnity  school 
selection  is  properly  dismissed  when  it  is 
based  on  the  claim  that  the  protestant  has 
settlement  rights  to  the  land  and  he  fails 
to  show  by  any  convincing  or  persuasive 
evidence  that  he  has  such  rights. 

Query  whether  one  who  settles  on  unsur- 
veyed  public  land  and  who  later,  after  the 
land  is  surveyed,  enters  upon  and  receives 
a  patent  to  only  part  of  the  land,  retains 
settlement  rights  as  to  the  remainder  of 
the  land. 

Claud  W.  Orr,  A-29838  (Supp.)   (Mar.  12, 
1964) 

An  application  for  homestead  entry 
based  upon  a  settlement  claim  initiated  in 
1924  on  land  then  withdrawn  for  the  con- 
struction of  irrigation  works  is  properly 
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jected  because  the  land  was  not  open  to 
settlement  at  the  time  of  the  settlement 
Maimed  or  thereafter. 
Sarah  Marie  Woolf,  Widow  of  Glenn  Roy 
Woolf,  A-30140  (Oct.  6, 1964) 
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I.  GENERALLY 

Public  domain  allotments  made  sub- 
sequent to  the  creation  of  the  State  in 
which  situated  and  which  were  never  a 
part  of  an  Indian  reservation  would  be  sub- 
ject to  the  laws  of  the  State  in  the  acquisi- 

.„    tion  of  a  water  right  for  such  land. 

Water  Rights  for  Indian  Allotments  on 

„    Ceded  Lands  and  Public  Domain,  M-36289 

•     (Aug.  19,  1955) 

Where  an  application  for  indemnity 
selection  was  filed  by  a   State  some  26 

,  months  prior  to  unauthorized  settlement 
ion  the  selected  land  by  Indians  claiming 

..  an  interest  under  the  Indian  Allotment  Act 
and  the  land  is  properly  classified  as  suit- 

i    able  for  indemnity  selection,  the  Indian 

i  allotment  applications  are  properly  re- 
jected. 

:     Alexander  Bateman  et  ah,  A-27203  (Nov.  9, 

3     1955) 

The   allotment    right   of   an   Indian   in 

:    Alaska  under  the  act  of  May  17,  1906  (48 

U.S.C.  sec.  357) ,  is  limited  to  a  single  entry 

and  may  not  include  incontiguous  tracts  of 

public  land. 

Indian    Allotments    in    Alaska,    M-36352 
(June  27,  1956) 

Where  a  person  asserting  a  prior  and 
better  claim  to  lands  covered  by  a  trust 
patent  issued  on  an  Indian  allotment  and 
an  application  for  an  allotment  fails  to 
submit  charges  against  the  patent  and  ap- 
plication in  accordance  with  the  regula- 
tions, he  may  not  bring  a  contest  against 
them  on  the  ground  that  the  Indian  mis- 
represented the  facts  as  t)o  his  settlement 
and  improvements  although   the  Depart- 


ment decides  to  hold  a  hearing  on  this 

matter. 

Theodosia    F.    Caldwell    et    ah,    A-27706 

(Dec.  16,  1958) 

There  is  no  requirement  that  an  applica- 
tion for  soldiers'  additional  homestead 
entry  be  rejected  on  the  ground  that  an 
Alaskan  Indian  claimed  the  land  under  an 
allotment  application  which  was  filed  after 
the  soldiers'  additional  application  was 
filed  where  it  appears  that  when  the  sol- 
diers' additional  application  was  filed,  the 
land  was  not  occupied  either  by  the  allot- 
ment applicant  or  by  other  Alaska  Indians, 
Aleuts,  or  Eskimos ;  and  a  decision  improp- 
erly rejecting  a  soldiers'  additional  applica- 
tion in  such  circumstances  will  be  set  aside. 
Heroert  H.  Hilscher,   A-28396    (Nov.  29, 

1960)  67  I.D.  410 

Where  the  Department  has  held  that 
part  of  the  land,  in  Alaska,  included  in  a 
notice  of  settlement  location  or  occupancy 
is  in  a  prior  approved  Indian  allotment  to 
an  allottee,  now  deceased,  and  where  the 
settler  has  built  improvements  on  the  land 
in  conflict  which  he  continues  to  occupy, 
the  initiation  and  prosecution  of  the  steps 
necessary  to  convey  the  land  to  the  settler 
or  remove  him  from  it  are  to  be  undertaken 
by  the  Bureau  of  Indian  Affairs  which  has 
the  responsibility  for  determining  heirs  and 
supervising  conveyances  of  allotted  land, 
not  by  the  Bureau  of  Land  Management, 
and  instructions  issued  by  a  land  office  of 
the  Bureau  of  Land  Management  setting  a 
90-day  period  within  which  the  settler  must 
reach  an  agreement  with  the  heirs  of  the 
allottee  or  be  removed  from  the  land  are 
set  aside. 
Edward  W.  Harrington,  A-28585  (Mar.  24, 

1961)  68  I.D.  78 

Where  a  hearing  has  been  held  on  in- 
structions of  the  Director,  Bureau  of  Land 
Management,  to  determine  factual  matters 
in  connection  with  an  application  for  an 
Indian  allotment  and  where  the  protestant 
whose  allegations  were  instrumental  in 
causing  the  hearing  to  be  held  is  not  noti- 
fied of  the  hearing  and  thereafter  submits 
affidavits  contradicting  in  all  material  mat- 
ters the  applicant's  statements,  the  affi- 
davits cannot  be  made  part  of  the  record, 
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but  the  hearing  will  be  reopened  to  permit 
the  protestant  to  submit  evidence. 
Orover    C.    Sanderson    et    al.,    A-28705 
(Aug.  28,  1961)  68  I.D.  248 

In  a  choice  between  two  competing  appli- 
cants for  Indian  allotment  of  public  land 
which  had  been  occupied  for  more  than  50 
years  by  their  Indian  mother  and  her 
family  under  the  assumption  that  it  had 
been  properly  allotted  to  their  donor,  it 
is  proper  to  allot  the  portion  of  the  land 
upon  which  the  improvements  are  located 
to  the  applicant  who  evidences  his  willing- 
ness to  permit  his  mother  and  her  children 
to  live  upon  the  land  with  him. 
Irene  Mitchell  Pallin,  A-28766  (Sept.  21, 
1962) 

Reduction  in  the  acreage  of  an  Indian 
allotment  is  proper  when  an  examination 
affirms  that  use  has  been  made  of  only  a 
small  portion  of  the  land  as  a  dwelling 
site. 

Mary    Lee    Williams    Smith    Kokotovich, 
A-28726  (Jan.  24,  1963) 

Reduction  in  the  acreage  of  the  land 
described  in  an  application  for  Indian  al- 
lotment is  proper  when  it  appears  that  use 
of  only  a  small  portion  of  the  land  as  a 
dwelling  site  and  as  a  hunting  and  fishing 
camp  has  been  made  for  short  periods  each 
year. 
Frank  Eitka,  A-29341  (June  7,  1963) 

A  minor  child  of  an  Indian  is  not  re- 
quired to  show  settlement  upon  the  land 
included  in  the  application  for  allotment, 
but  the  right  of  such  minor  child  to  receive 
an  allotment  depends  upon  a  showing  of 
a  settlement  by  the  Indian  parent  upon 
an  allotment  sought  in  the  parent's  own 
behalf. 

Rollandine  Ruth  Landergen,  Rolland  D. 
Lander  gen,  A-29362  (July  17,  1963) 

Cases  appealed  to  the  Secretary  of  the 
Interior  from  the  partial  rejection  Of  appli- 
cations for  allotments  to  native  Alaskans 
under  the  act  of  May  17,  1906,  as  amended, 
will  be  remanded  to  the  Bureau  of  Land 
Management  for  further  proceedings  con- 
sistent with  the  new  Departmental  policy 
approved  by  the  Secretary  on  Oct.  25,  1963, 
with  respect  to  the  interpretatiton  of  the 
statutory    requirement    for    substantially 


continuous  use  and  occupancy  by  the  appli- 
cant of  the  land  sought  as  an  allotment. 
Carl  A.  Charles  et  al,  A-29766,  A-29841, 
A-29959,  A-30040  (Jan.  10,  1964) 

While  both  the  Indian  Allotment  Act  of 
1887,  24  Stat.  388,  and  the  Alaska  Allot- 
ment Act,  34  Stat.  197,  as  amended,  70 
Stat.  954,  are  representative  of  the  method 
which  was  used  to  grant  land  to  "uncivil- 
ized" persons  in  the  late  nineteenth  and 
early  twentieth  centuries,  the  specific  re- 
quirements of  the  numerous  allotment 
statutes  enacted  during  that  time  vary 
according  to  the  particular  situations 
which  they  were  intended  to  meet  and  the 
two  acts  should  not  be  read  in  pari  materia 
to  impose  identical  requirements  on  appli- 
cants under  each  statute. 
Allotment  of  Land  to  Alaska  Natives, 
M-36662  (Sept.  21,  1964)  71  I.D.  340 

II.  CLASSIFICATION 

An  application  for  an  Indian  allotment 
covering  a  40-acre  tract  of  Oregon  and 
California  revested  grant  land  which  con- 
tains over  1,000  M.  bd.  ft.  of  mature  and 
second  growth  timber  valued  at  $30,000  and 
which  may  be  administered  as  part  of  a 
sustained  yield  unit  is  properly  rejected 
since  the  tract  is  more  suitable  for  timber 
production  than  for  agricultural  use. 
John  Johnson,  A-26823  (Supp.)  (Dec.  18, 
1956) 

When  lands  applied  for  under  section 
4  of  the  act  of  Feb.  8,  1887,  as  amended, 
are  classified  as  suitable  for  disposal  at 
public  sale  because  of  the  valuable  timber 
thereon,  their  isolated  status  as  public 
lands,  and  the  presence  of  valuable  timber 
on  nearby  lands,  the  classification  will  not 
be  disturbed  in  the  absence  of  substantial 
positive  evidence  that  the  classification  is 
erroneous. 
Lillian  Shermoen,  A-28119  (Jan.  15,  1960) 

An  Indian  allotment  application  for  non- 
irrigable  grazing  land  is  properly  rejected 
on  the  ground  that  the  land  applied  for 
is  not  proper  for  acquisition  as  an  In- 
dian allotment  because  it  contains  insuffi- 
cient forage  to  comprise  an  economic  graz- 
ing unit. 

John  E.  Balmer  et  al.,  A-29418  (Feb.  24, 
1964)  71  I.D.  66 
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III.  LANDS  SUBJECT  TO 

Public  lands  which  have  been  withdrawn 
from  entry  by  Executive  Order  No.  6910  are 
not  subject  to  Indian  allotment  or  settle- 
:  ment  until  such  time  as  the  lands  are  class- 
ified as  suitable  for  such  purpose  under 
section  7  of  the  Taylor  Grazing  Act. 
Alexander  Bateman  et  ah,  A-27203 
'  (Nov.  9,  1955) 

An  application  for  an  allotment  of  non- 
irrigable  grazing  land  filed  under  section 
4  of  the  act  of  Feb.  8,  1887,  as  amended, 
is  properly  rejected  when  it  appears  that 
the  land  described  in  the  application  is 
without  forage  cover. 
Lillian  Shermoen,  A-28119  (Jan.  15,  1960) 

Where  applicants  for  an  Indian  allot- 
ment were  not  born  until  after  the  land 
was  withdrawn  from  that  and  other  dispo- 
sition, they  cannot  base  a  claim  to  an  allot- 
ment upon  settlement  made  while  the  land 
was  withdrawn. 

John  David  Smith  et  ah,  A-28829  (Sept.  17, 
1962) 

Where  an  applicant  for  an  Indian  allot- 
ment on  public  land  reserved  as  a  townsite 
claims  occupancy  and  dominion  over  the 
land  by  his  predecessors  in  interest  before 
the  land  was  reserved  as  a  townsite,  his 
application  is  properly  rejected  in  the  ab- 
sence of  any  evidence  furnished  by  him  to 
support  his  assertion. 
Eddie  Shaw,  A-29482  (July  25,  1963) 

IV.  SETTLEMENT 

Settlement  on  public  lands  withdrawn  by 
Executive  Order  No.  6910  prior  to  classifi- 
cation of  such  lands  as  suitable  for  Indian 
allotment  will  not  confer  upon  the  Indian 
settler  any  equitable  interest  in  the  land 
which  will  take  precedence  over  any  other 
application  for  the  land. 
Alexander  Bateman  et  ah,  A-27203 
(Nov.  9,  1955) 

Where  an  applicant  for  an  Indian  allot- 
ment of  public  domain  asserts  that  he  set- 
tled on  the  land  applied  for  long  before  it 
was  withdrawn,  that  he  lived  on  the  land 
for  years  before  he  moved  elsewhere,  and 
that  he  has  continued  to  maintain  a  home 
on  the  land  and  to  use  it  for  grazing,  but 
an  investigation  conducted  by  the  Bureau 
reached  contrary  conclusions,  the  conflict 
is  best  resolved  by  holding  a  hearing  to 


determine  whether  the  applicant  settled  on 
the  land  and  when  and  what  his  relation- 
ship to  the  land  has  been. 

Where  applicants  for  an  Indian  allot- 
ment were  not  born  until  after  the  land 
was  withdrawn  from  that  and  other  dispo- 
sition, they  cannot  base  a  claim  to  an  allot- 
ment upon  settlement  made  while  the  land 
was  withdrawn. 

John  David  Smith  et  ah,  A-28829  (Sept.  17, 
1962) 

An  application  for  Indian  allotment  un- 
der the  act  of  Feb.  8,  1887,  is  properly 
rejected  when  the  claim  of  settlement  upon 
the  land  selected  for  allotment  includes 
only  use  of  the  land  many  years  ago  as  a 
storage  depot  for  goods  to  be  transported 
from  the  land  of  the  applicant's  father  to 
that  of  his  grandfather,  for  some  sporadic 
hunting,  fishing,  and  trapping  and,  after 
1907,  the  maintenance  of  the  log  founda- 
tion of  a  cabin. 

Roilandine  Ruth  Landergen,  Rolland  D. 
Lander  gen,  A-29362  (July  17,  1963) 
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I.  GENERALLY 


The  act  of  Aug.  9,  1955  (69  Stat.  540), 
applies  generally  to  the  leasing  of  re- 
stricted Indian  lands  wherever  situated, 
including  reservations  such  as  the  Crow 
Reservation,  where  special  leasing  statutes 
had  theretofore  been  enacted,  thus  supply- 
ing additional  leasing  authority  without 
displaying  or  superseding  (the  special 
statutes. 

Application  of  the  General  Leasing  Act  of 
August  9,  1955  (69  Stat.  51,0),  to  the  Crow 
Indian  Reservation,  Montana,  M-36318 
(Dec.  15,  1955)  62  I.D.  469 

Under  section  XI  of  the  act  of  Sept.  3, 
1954  (68  Stat.  1191),  lessee  Indians  within 
the  taking  area  of  the  Oahe  Dam  and 
reservoir  project  must  continue  to  pay  rent 
during  the  period  the  lands  continue  to 
be  used  under  the  provisions  of  this  section. 

Section  XI  of  the  act  of  Sept.  3,  1954, 
does  not  authorize  the  purchase  of  lands  in 
a  trust  status  as  a  substitute  for  land  in 
the  taking  area  of  the  Oahe  project  which 
is  held  by  an  individual  member  of  the 
Cheyenne  River  Sioux  Tribe  in  unre- 
stricted fee  simple  ownership.  Memo- 
randum Opinion  of  Mar.  2,  1955,  recon- 
sidered and  affirmed. 

The  benefits  of  section  XI  of  the  act  of 
Sept.  3,  1954,  may  not  be  extended  to 
Indians  who  own  no  land  within  the  taking 
area  of  the  Oahe  Dam  project. 


Although  the  legislative  history  of  an 
act  of  Congress  may  not  be  drawn  upon 
to  establish  a  meaning  or  intent  contrary 
to  the  clear  language  of  the  act,  this  rule 
is  without  application  where  the  legislative 
history  supports,  rather  than  disregards, 
the  clear  language  of  the  statute. 

The  phrase  "all  members  of  said  tribe 
who  are  residents  of  the  Cheyenne  River 
Sioux  Reservation  at  the  time  of  the  pas- 
sage of  this  Act,"  means  those  members 
of  the  tribe  who  actually  resided  on  the 
reservation  and  maintained  their  homes 
there  to  the  exclusion  of  members  of  the 
tribe  who  maintain  permanent  residence 
elsewhere. 

Interpretation  of  the  Cheyenne  River  Act 
of  September  3,  1954  (68  Stat.  1191) , 
M-36323  (Jan.  12,  1956)  63  I.D.  T 

Where  the  United  States  acquires  title  to 
land  in  trust  for  an  Indian  tribe,  the  tribe 
is  the  beneficial  owner  of  the  land  and  such 
ownership  is  sufficient  to  entitle  it  to  assert 
a  preference-right  claim  to  purchase  ad- 
joining public  land  which  is  offered  for 
sale. 

Howard  M.  Wilson,  The  Navajo  Tribe, 
A-  27233  (Jan.  23, 1956)  63  I.D.  3$ 

The  bed  of  a  navigable  river  does  not 
pass  to  a  State  in  its  entirety  upon  the 
State's  admission  to  the  Union  where  prior 
to  that  time  a  portion  of  the  bed  was  in- 
cluded in  an  Indian  reservation. 
Mrs.  Grace  F.  Holbeck  et  al.,  A-27361 
(Oct.  31,  1956) 

An  Indian  reservation  established  pur- 
suant to  the  inherent  or  implied  power  of 
the  Executive  to  make  withdrawals  of  pub- 
lic lands  in  the  public  interest,  including 
the  withdrawal  of  lands  for  Indian  use,  is 
not  subject  to  the  limitations  and  condi- 
tions contained  in  the  act  of  June  25,  1910, 
and  the  reservation  lands  are  not  open  to 
the  mining  of  metalliferous  minerals,  as 
provided  in  that  act. 

Application  of  the  Act  of  June  25,  1910,  to 
the  Klukwan  Indian  Reservation  in 
Alaska,  M-36396  (Dec.  13,  1956) 

In  determining  the  boundaries  of  an 
Indian  reservation  the  recognition  by  the 
Interior  Department  of  a  boundary  as  such 
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for  a  period  of  many  years  will  be  deemed 
controlling. 

Availability  of  Lands  for  Oil  and  Gas 
Leasing — Boundaries  of  the  Fort  Peck  In- 
dian Reservation,  M-36539  (Nov.  19,  1958) 

A  Crow  Indian's  application  for  a  patent 
in  fee  to  lands  for  which  a  trust  patent 
has  been  issued  will  be  determined  on  the 
basis  of  general  statutory  provisions  in 
that  respect,  and  a  decision  not  to  issue  a 
patent  in  fee  will  not  be  disturbed  on  ap- 
peal where  the  record  supports  the  con- 
clusion that  the  applicant  is  incapable  of 
properly  managing  his  own  affairs. 
Application  of  Richard  Little  Light  for  a 

Patent  in  Fee,  IA-1189  (Aug.  18,  1960) 
I 

Lands  first  temporarily  withdrawn  from 

;  all  forms  of  entry  and  disposal  under  the 
public  land  laws  in  aid  of  legislation  for 
restoration  to  tribal  ownership  and  later 
again  temporarily  withdrawn  from  any 
kind  of  disposal  pending  determination  of 
whether  they  should  be  restored  to  tribal 
ownership  are  not  thereafter  subject  to 
mineral  location. 

Lyman  B.  Crunk,  William  A.  Koby, 
A-28738  (July  12, 1961)  68  I.D.  190 

II.  ACQUIRED  LANDS 

Where  an  Indian  acquires  lands  subject 
to  the  restriction  that  such  lands  cannot 
be  sold  or  alienated  without  the  consent  of 
the  Secretary  of  the  Interior,  pursuant  to 
those  terms  in  the  deed  and  the  pertinent 
Departmental  regulations,  an  attempted 
sale  of  the  lands  in  State  Court  guardian- 
I  ship  proceedings  would  pass  no  title  with- 
'  out  the  required  approval  or  removal  of 
restrictions  by  Departmental  officials. 

Where  Indian  lands  are  sold  in  violation 
or  apparent  disregard  of  restrictions 
placed  on  the  lands  when  acquired,  the 
Government  would  not  be  required,  as  a 
prerequisite  to  enforcing  the  restrictions 
or  to  cancel  the  sale,  to  return  any  con- 
sideration paid  for  the  lands. 
Raymond  F.  Gray,  IA-1110  (May  7,  1962) 

69  I.D.  49 

Lands  acquired  for  or  on  behalf  of  an 
Indian  and  made  subject  to  restrictions 
against  alienation  without  the  approval  of 
the  Secretary  of  the  Interior  or  his  author- 
ized representative  constitute,  upon  the 
Indian's  death,   a  part  of  his  restricted 


estate  subject  to  'the  Department's  probate 
jurisdiction. 

Estate  of  Harry  Colby,  IA-726  (June  29, 

1962)  69  I.D.  113 

III.  ALLOTMENTS 

Generally 

An  allotment  to  an  Indian  of  the  Colville 
Reservation  made  under  section  4  of  the 
act  of  July  1,  1892  (27  Stat.  62),  on  the 
ceded  area  of  the  reservation  became  en- 
titled to  share  in  the  available  waters  for 
the  irrigation  thereof  under  the  doctrine 
of  the  Winters  case. 

Water  Rights  for  Indian  Allotments  on 
Ceded  Lands  and  Public  Domahi,  M-36289 
(Aug.  19, 1955) 

Land  reserved  "for  government  and 
school  purposes"  and  included  in  the  sched- 
ule of  allotments  to  individual  Indians  of 
the  Tonkawa  Tribe  as  a  supplemental 
schedule,  is  excepted  from  the  land  ceded 
by  the  Tonkawa  Tribe  by  Agreement  of 
Oct.  21,  1891,  which  specifically  incor- 
porates such  schedule  thereinto;  and  the 
act  of  Congress  of  Mar.  3,  1893  (27  Stat. 
644),  accepting,  confirming  and  ratifying 
that  agreement,  determines  the  right  of  the 
Tonkawa  s  to  such  excepted  land. 
Title  to  Land  Reserved  for  Government  and 
School  Purposes  on  the  Tonkawa  Reserva- 
tion, Oklahoma,  M-36353  (June  26,  1956) 

Where  certain  Indian  tribes  or  bands 
have,  or  appear  to  have,  an  interest  in  such 
reserved  land,  approval  by  such  Indians  of 
the  disposition  thereof,  or  of  a  re-designa- 
tion of  the  purpose  of  reservation,  should 
first  be  obtained. 

Status  of  Lands  Reserved  for  School, 
Agency,  and  Cemetery  Purposes  on  Kiowa, 
Comanche  and  Apache  Reservation  in 
Oklahoma,  M-36387  (Dec.  17, 1956) 

In  exchanges  of  land  between  the  Black- 
feet  Tribe  and  its  individual  members,  oc- 
curring between  the  Supplemental  Allot- 
ment Act  of  June  30,  1919,  and  June  18, 
1934,  the  date  of  the  enactment  of  the 
Indian  Reorganization  Act,  the  question 
whether  mineral  reservations  should  be  in- 
cluded in,  or  excluded  from,  patents  issued 
to  the  individual  members  is  controlled  by 
rules  issued  by  the  Secretary  of  the  Inte- 
rior on  Oct.  3,  1925. 

Ownership  of  Minerals  Underlying  Lands 
on  the  Blackfeet  Indian  Reservation  in 
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Montana  as  Between  the  Blackfeet  Tribe 
and  Individual  Members  of  the  Tribe, 
M-36393  (Dec.  26,  1956)  63  I.D.  408 

Applications  for  Indian  allotments  under 
sec.  4  of  the  act  of  Feb.  8, 1887,  as  amended, 
must  be  rejected  where  the  lands  described 
are  withdrawn  from  all  forms  of  entry  un- 
der the  public  land  laws. 
Louis  A  Brant  et  al.,  New  Mexico  0553627 
(Okla.)  etc.  (Oct.  20, 1964) 

Alienation 

Where  a  statute  directs  the  Secretary  to 
allot  lands  to  Indians  and  an  Indian  com- 
plies therewith  and  makes  a  selection  of  an 
allotment,  the  Indian  has  a  legal  right  to 
the  issuance  of  an  appropriate  patent,  the 
terms  and  conditions  of  which  will  reflect 
privileges  and  disabilities  accruing  as  of 
the  date  of  completion  of  the  selection 
formalities  by  the  Indian. 
Interpretation  of  the  Act  of  March  1,  1901 
(34  Stat.  1015,  1035),  as  to  Ownership  of 
Mineral  Rights  Within  the  Blackfeet  In- 
dian Reservation  in  Montana,  M-36325 
(Jan.  23, 1956) 

Where  an  attempted  gratuitous  convey- 
ance of  restricted  Indian  lands  was  re- 
fused approval  by  an  authorized  officer  of 
the  Department  during  the  Indian  owner's 
lifetime,  and  no  appeal  was  taken  from 
such  refusal,  it  was  proper  upon  the  In- 
dian's death  to  include  the  lands  as  a  part 
of  his  estate  subject  to  probate  since  the 
deeds  were  ineffectual. 
Estate  of  Ortego  Lopez,  IA-860  (Apr.  4, 
1958) 

The  authority  of  the  Secretary  of  the 
Interior  to  cause  the  entire  allotment  of  a 
deceased  Indian  to  be  conveyed  necessarily 
includes  the  authority  to  cause  a  lesser 
interest  therein,  namely  the  surface  as  dis- 
tinguished from  the  mineral  estate,  to  be 
conveyed. 

Status  of  Mineral  Interest  Reserved  in  an 
Approved  Conveyance  of  Indian  Lands  Al- 
lotted Under  the  General  Allotment  Act, 
M-36630  (Oct.  27,  1961) 

Executory  lease  agreements  with  compe- 
tent Crow  Indians  which  purport  to  can- 
cel existing  leases  between  the  same  parties 
as  of  a  date  one  year  or  eighteen  months 
in  the  future  and  to  take  effect  themselves 
as  five  year  leases  at  that  future  date  vio- 


late the  act  of  Mar.  15,  1948  (62  Stat.  80) 
and  are  void. 

Any  leasing  agreement  or  combination  of 
agreements  affecting  a  competent  Crow  al- 
lotment held  in  trust  by  the  United  States 
which  does  not  allow  the  Indian  to  negoti 
ate  freely  for  a  new  lease  of  the  property 
at  least  once  every  five-years  violates  the 
act  of  Mar.  15,  1948  (62  Stat.  80)  and 
is  void. 

Leasing  of  Crow  Indian  Lands,  M-36644 
(Nov.  29,  1962)  69  I.D 

Patents 


f 


% 


The  Secretary  may  issue  a  patent  in  fee 
to  Indians  for  allotments  of  lands  held  un 
der  an  exchange  assignment  under  the  con 
ditions  prescribed  in  section  4  with  or  with 
out  the  application  of  the  Indian  owners 
thereof. 

Interpretation  of  Sections  3  and  4  of  Pub- 
lic Law  461,  83d  Congress,  Second  Session 
Approved  June  30,  1954  (Fort  Peck)  [68 
Stat.  358,  359],  M-36267   (Feb.  11,  1955) 

In  issuing  trust  patents  for  allotments 
under  the  act  of  Mar.  3,  1921  (41  Stat. 
1455),  the  Department  reasonably  con 
strued  sections  4  and  6  as  requiring  a  min 
eral  reservaion  to  the  tribe  only  when  the 
allotted  lands  were  classified  as  mineral 
in  character. 
Reservation  of  Minerals  to  the  Fort  Bel- 
knap Tribe  in  Allotment  Patents  on  the 
Fort  Belknap  Reservation,  M-36291 
(July  11,  1955) 

Where  a  statute  directs  the  Secretary  to 
allot  lands  to  Indians  and  an  Indian  com 
plies  therewith  and  makes  a  selection  of 
an  allotment,  the  Indian  has  a  legal  right 
to  the  issuance  of  an  appropriate  patent, 
the  terms  and  conditions  of  which  will 
reflect  privileges  and  disabilities  accruing)  : 
as  of  the  date  of  completion  of  the  selec- 
tion formalities  by  the  Indian. 
Interpretation  of  the  Act  of  March  1,  1901 
(34  Stat.  1015,  1035),  as  to  Ownership  of 
Mineral  Rights  Within  the  Blackfeet  In-   * 
dian   Reservation   in   Montana,    M-36325  * 
(Jan.  23,  1956) 

Where  a  patent  in  fee  failed  to  recite 
the  oil  and  gas  reservation  provided  by 
the  act  of  Mar.  3,  1927,  44  Stat  1401,  for 
the  benefit  of  the  Indians  having  tribal 
rights  on  the  Fort  Peck  Reservation,  sub- 
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jequent  purchasers  of  the  fee  patented  land 
vere  nevertheless  charged  with  notice  of 
;uch  reservation. 

Estates  of  Elaine  Looking  and  George 
1  Looking,  IA-936  (Mar.  20,  1961) 

68  I.D.  75 

J     Under  the  applicable  statutes  and  exist- 
jj  ng  Departmental  regulations  governing  the 

ssuance  of  patents  in  fee,  an  administra- 
jive  decision  not  to  issue  a  patent  in  fee  for 
ij'i  trust  allotment  upon  the  Indian  owner's 

ipplication  will  not  be  disturbed  on  appeal 
I  vhen  the  record  supports  a  conclusion  that 
A:he  applicant  is  not  capable  of  adequately 
Inanaging  his  own  affairs. 
J  ipplication  of  Peter  Whiteman  for  a 
J  °atent  in  Fee,  IA-1200  (June  5,  1961) 

Right  to  Receive 

The  issuance  of  a  trust  patent  for  an 
Indian  allotment  carries  with  it  a  presump- 
:ion  of  proper  performance  as  well  as  the 
implied  finding  of  every  fact  made  a  pre- 
requisite to  the  patent's  issue.  Held,  an 
[illotment  of  land  to  an  Indian  is  presumed 
:o  have  been  regularly  made  and  will  not 
oe  set  aside  after  37  years  in  the  absence 
jf  clear  evidence  of  mistake. 
°lacid  Oil  Company,  IA-153  (May  27, 1955) 

Where  a  statute  directs  the  Secretary  to 
illot  lands  to  Indians  and  an  Indian  com- 
plies therewith  and  makes  a  selection  of 
in  allotment,  the  Indian  has  a  legal  right 
o  the  issuance  of  an  appropriate  patent, 
the  terms  and  conditions  of  which  will 
reflect  privileges  and  disabilities  accruing 
is  of  the  date  of  completion  of  the  selec- 
tion formalities  by  the  Indian. 
Interpretation  of  the  Act  of  March  1,  1907 
(84  Stat.  1015,  1035),  as  to  Ownership  of 
^Mineral  Rights  Within  the  Blackfeet  In- 
dian Reservation  in  Montana,  M-36325 
(Jan.  23,  1956) 

IV.  CEDED  LANDS 

An  allotment  to  an  Indian  of  the  Colville 
Reservation  made  under  section  4  of  the 
act  of  July  1,  1892  (27  Stat.  62),  on  the 
ceded  area  of  the  reservation  became  en- 
titled to  share  in  the  available  waters  for 
the  irrigation  thereof  under  the  doctrine 
of  the  Winters  case. 

Water  Rights  for  Indian  Allotments  on 
Ceded  Lands  and  Public  Domain,  M-36289 
(Aug.  19,  1955) 


Chippewa  Indian  lands  ceded  to  the 
United  States  pursuant  to  acts  of  Jan.  14, 
1889  (25  Stat.  642),  and  Feb.  20,  1904 
(33  Stat.  46,  50),  did  not  become  "public 
lands"  of  the  United  States,  but  remained 
Indian  lands  until  actually  disposed  of  by 
the  United  States  pursuant  to  the  cession 
acts  under  which  the  United  States  acted 
as  trustee  for  the  Indians. 

Presidential  Proclamations  of  Jan.  15, 
1908  (35  Stat.  2189),  and  May  3,  1912  (37 
Stat.  1741),  setting  aside  a  60-foot  strip 
of  public  land  between  the  United  States 
and  Canada  did  not  include  therein  ceded 
Indian  lands  as  such  lands  were  not  un- 
entered or  unreserved  public  lands  of  the 
United  States. 

The  unentered  and  undisposed  of  ceded 
Indian  lands  of  the  Red  Lake  Indian  Reser- 
vation restored  to  the  Indians  and  to  their 
reservation  by  Secretarial  order  of  Feb.  22, 
1945,  issued  pursuant  to  sections  3  and  7 
of  the  Indian  Reorganization  Act  (48  Stat. 
984),  as  amended,  were  properly  restored 
to  Indian  ownership,  and  the  timber  on 
such  restored  lands  may  be  sold  under 
applicable  laws  and  regulations. 
Status  of  Land  Lying  Within  a  Defined 
60-foot  Boundary  Line  Between  the  United 
States  and  Canada,  M-36368  (Sept.  12, 
1956) 

The  act  of  July  17,  1914,  permitting  the 
appropriation  and  patenting,  with  a  min- 
eral reservation  in  the  United  States,  un- 
der the  nonmineral  land  laws  of  lands 
withdrawn,  classified,  or  valuable  for  spec- 
ified minerals  is  not  applicable  to  the 
restoration  of  ceded  Indian  lands  to  tribal 
ownership  under  the  Indian  Reorganiza- 
tion Act. 

Arthur  F.  C.  Hoffman,  A-27541  (Feb.  7, 
1958) 

Originally  ceded  lands  as  to  which  the 
United  States  has  never  parted  with  title 
cannot  be  considered  to  be  "acquired 
lands"  within  the  meaning  of  the  Mineral 
Leasing  Act  for  Acquired  Lands. 

The  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  sec.  181  et  seq.)  normally  applies  to 
ceded  Indian  lands  where  the  cession  is 
absolute. 

Leasability  of  Ceded  Lands  Used  by  the 
United  States  for  the  Benefit  of  the  In- 
dians, M-36540  (Jan.  8, 1959) 
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A  statute  which  purports  to  ratify  a  ces- 
sion agreement  by  which  Indian  tribes 
'*•  *  *  hereby  cede,  convey,  transfer,  re- 
linquish and  surrender  forever  without  any 
reservation,  express  or  implied,  *  *  *" 
operates  to  extinguish  completely  the  In- 
dian title  to  the  lands  involved  ;  and  a  sub- 
sequent reservation  of  a  portion  of  those 
lands  by  the  Secretary  of  the  Interior  for 
school  and  agency  purposes  for  the  benefit 
of  the  Indians  does  not  revest  title  in  the 
tribes. 

Status  of  Title  to  Lands  Reserved  for 
School  and  Agency  Purposes  on  the  Former 
Kiowa,  Comanche,  and  Apache  Indian 
Reservation,  Western  Oklahoma,  M-36510 
(Jan.  15,  1960)  67  I.D.  10 

Off-reservation  fishing  rights  guaranteed 
by  treaties  with  Indian  tribes  are  tribal 
rights  which  may  be  regulated  by  the 
tribes,  and  a  tribal  member  who  does  not 
fish  in  conformity  with  tribal  regulations 
would  not  have  a  treaty-right  defense  to  a 
State  prosecution  for  violation  of  State 
conservation  laws. 

Off-Reservation  Fishing  Rights  of  Indians 
in  Washington  and  Oregon,  M-36638 
(May  16,  1962)  69  I.D.  68 

The  vacant,  unappropriated  and  undis- 
posed of  portions  of  the  land  ceded  to  the 
United  States  by  the  San  Carlos  Indian 
Tribe  by  agreement  of  Feb.  25,  1896  (29 
Stat.  360)  and  commonly  known  as  the 
"San  Carlos  Mineral  Strip"  are  "surplus" 
land  under  section  3  of  the  Indian  Reorga- 
nization Act  of  1934  (48  Stat.  984;  25 
U.S.C.  sec.  463(a))  and  the  Secretary  of 
the  Interior  has  the  discretionary  author- 
ity to  restore  such  land  to  tribal  owner- 
ship. 

Authority  of  the  Secretary  of  the  Interior 
to  Restore  Lands  in  San  Carlos  Mineral 
Strip  to  Tribal  Ownership,  M-36599 
(Nov.  28,  1962)  69  I.D.  195 

V.  COMPETENCY 

A  Crow  Indian's  application  for  a  patent 
in  fee  to  lands  for  which  a  trust  patent  has 
been  issued  will  be  determined  on  the  basis 
of  general  statutory  provisions  in  that  re- 
spect, and  a  decision  not  to  issue  a  patent 
in  fee  will  not  be  disturbed  on  appeal 
where  the  record  supports  the  conclusion 


that  the  applicant  is  incapable  of  properly 
managing  his  own  affairs. 
Application  of  Richard  Little  Light  for  a 
Patent  in  Fee,  IA-1189  (Aug.  18,  1960) 

VI.  DESCENT  AND  DISTRIBUTION 

Generally 
Claims  against  the  estate  of  a  deceased 
Indian  which  are  not  filed  prior  to  the 
date  of  the  hearing  cannot  be  considered  by 
an  Examiner  of  Inheritance  on  petition  for 
rehearing. 

Oscar  Bad  Warrior,  IA-173  (Apr.  11, 1955) 
Estate  of  Kenneth  Drugs  Wolf,  IA-451 
(Aug.  2,  1955) 

An  Examiner's  determinaton  of  a  ques- 
tion of  fact  such  as  the  paternity  of  a 
child  which  is  based  on  strong  evidence 
adduced  at  the  hearing,  and  not  refuted 
by  the  appellants,  will  not  be  disturbed  on 
appeal. 
Oscar  Bad  Warrior,  IA-173  (Apr.  11, 1955) 

A  claim  for  oare  of  a  deceased  minor 
Indian  must  be  disallowed  when  the  claim- 
ant is  the  grandmother  of  the  decedent  and 
the  record  shows  that  the  services  were 
gratuitous. 

Estate  of  Coralana  Ironnecklace,  IA-306 
(May  10,  1955) 

The  denial  by  an  Examiner  of  Inheri- 
tance of  a  State's  claim  for  reimbursement 
of  old  age  assistance  payments  will  be  re- 
versed upon  appeal  where  such  denial  is 
in  direct  conflict  with  the  Departmental 
policy  of  allowing  such  claims  to  the  ex- 
tent of  funds  to  the  credit  of  the  decedent's 
account  at  the  time  of  death  or  from  funds 
subsequently  accruing  from  decedent's  re- 
stricted allotted  or  inherited  lands. 
Estate  of  Josephine  Iron  Heart,  IA-377 
(Aug.  25, 1955) 

A  petition  for  rehearing  filed  in  the  es- 
tate of  a  deceased  Indian  which  seeks  to 
modify  the  inventory  of  the  estate  and  ex- 
clude property  acquired  by  the  decedent  by 
inheritance  in  probate  proceedings  com- 
pleted 17  years  earlier,  is  properly  treated 
as  a  petition  to  reopen  the  earlier  proceed- 
ings, and  will  be  denied  when  it  is  not 
timely  filed  under  the  regulations  applica- 
ble to  reopening  the  earlier  proceedings. 
Estate  of  Aboie  McDonald  Kemole  LeClair, 
Deceased  Ponca  Allottee  No.  491,  IA-488 
(Aug.  25,  1955)  62  I.D.  337 
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A  person  disqualified  by  statute  from 
inheriting  in  the  estate  of  his   ancestor 

!  shall  be  regarded  as  having  predeceased 
the  ancestor,  and  the  inheritance  shall  be 

j  cast  accordingly  in  the  decedent's  next  of 
kin  who  are  otherwise  qualified. 

Under  a  statute  providing  that  the  names 
of  certain  classes  of  persons  shall  be  placed 
on  the  tribal  membership  roll  and  provid- 

[  ing  further  that  only  enrolled  members 
shall  be  entitled  to  inherit,  an  apparent 
heir  may  be  unenrolled  at  the  date  of  his 

.  ancestor's  death   and  yet  be  entitled  to 
enrollment  as  a  matter  of  right,  thus  be- 
coming qualified  to  inherit. 
Devolution    of    Yakima    Indian    Estates, 
M-36331  (Mar.  16, 1956) 

When  the  Secretary  of  the  Interior  in 
the  process  of  determining  who  shall  in- 
herit a  restricted  Indian  estate  makes  find- 
ings regarding  the  marital  status  of  the 
deceased  Indian  and  of  any  person  claim- 

;  ing  as  her  surviving  spouse,  the  Secretary 
is  not  bound  by  State  law  or  State  orders 

:  or  decrees  on  the  subject. 
Estate   of  Jeanette   Scott  Edland,    Unal- 
lotted Nez  Perce  Indian,  IA-17   (May  17, 
1956)  63  I.D.  141 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  the  decision  of  an  Examiner  of 
Inheritance  denying  a  petition  for  rehear- 
sing, under  the  regulations  prescribing  a 
ftime  limit  within  which  such  appeals  may 
'be  filed  cannot  receive  consideration  if  the 
appeal  was  not  filed  within  the  time  pre- 
scribed by  the  regulations  or  an  extension 
I  thereof  granted  by  the  Secretary  of  the 
Interior. 

Estate  of  Jack  (Jacque)  Naylor,  Yakima 
Allottee  No.  4523,  IA-623   (Sept.  5,  1956) 

The  State  courts  of  Oklahoma  are  with- 
out authority  to  administer  on  the  re- 
stricted estates  of  deceased  Indians  of  the 
Five  Civilized  Tribes,  and  such  courts  are 
likewise  without  authority  to  consider  and 
,allow  claims  against  the  distributive  shares 
of  Indian  heirs  which  are  restricted  by  the 
act  of  Aug.  4,  1947  (61  Stat.  731). 
Distribution  of  Restricted  Indian  Estate, 
M-36426   (Jan.  4,  1957)  64  I.D.  17 

The  property  comprising  the  restricted 
estate  of  a  Five  Tribes  Indian  decedent 
continues  restricted  and  subject  to  the  ju- 


risdiction of  the  Secretary  of  the  Interior 
only  so  long  as  belonging  to  Indian  heirs 
of  one-half  or  more  Indian  blood  computed 
from  the  final  rolls  of  the  Five  Civilized 
Tribes  pursuant  to  the  act  of  Aug.  4,  1947 

(61  Stat.  731). 

Jurisdiction  Over  Property  Belonging  to  a 

Five     Tribes    Indian's    Estate,     M-36455 

(July  12,  1957)  64  I.D.  280 

As  to  members  of  the  Yakima  Tribes 
dying  after  the  approval  of  the  act  of 
Aug.  9,  1946,  section  7  of  that  act  applies 
to  the  devolution  of  that  part  of  the  de- 
cedent's trust  or  restricted  estate  which 
(1)  came  to  the  decedent  through  his  mem- 
bership in  the  tribes  or  (2)  which  consists 
of  any  interest  in  or  the  rents,  issues,  or 
profits  from  an  allotment  of  land  within 
the  Yakima  Reservation  or  within  the  area 
ceded  by  the  treaty  of  June  9,  1855  (12 
Stat.  951),  irrespective  of  whether  the  al- 
lotment, or  interest  therein,  was  acquired 
by  the  decedent  by  allotment  patent,  in- 
heritance, devise  or  restricted  deed,  but 
excepting  decedent's  restricted  purchased 
lands  which  at  any  time  prior  to  their 
acquisition  by  him  may  have  been  in  an  un- 
restricted status. 

Scope  of  Section  7  of  the  Yakima  Act  of 
August  9,  1946  (60  Stat.  968;  25  U.S.C. 
1952  ed.,  Sec.  607),  M-36495  (Jan.  13, 
1958) 

In  probating  the  restricted  estate  of  a 
deceased  Indian  of  the  Crow  Tribe  of  In- 
dians of  Montana,  no  person  can  be  recog- 
nized as  the  adopted  heir  of  such  decedent 
under  the  act  of  Mar.  3,  1931  (46  Stat. 
1494),  unless  the  adoption  was  approved 
in  the  manner  provided  by  that  act.  The 
initiation  of  certain  action  to  obtain  the 
required  approval  of  the  Superintendent  is 
ineffective  where  such  approval  was  not 
given,  and,  therefore,  a  status  as  an 
adopted  heir  of  the  decedent  is  not 
achieved. 

Estate  of  Walks  With  a  Wolf,  Deceased 
Crow  Allottee  No.  137,  IA-254  (Feb.  21, 
1958)  65  I.D.  92 

Where  the  evidence  upon  which  an  Ex- 
aminer of  Inheritance  determined  the  heirs 
of  a  deceased  Indian  is  conflicting  and  it 
appears  that  essential  testimony  may  be 
available  which  has  not  been  obtained,  the 
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case    will    be    remanded    for    a    further 

hearing. 

Estate    of    John    Musmustoo,    Deceased 

Yakima  Allottee  No.  8516,  IA-712  (May  28, 

1958)  65  I.D.  289 

A  claim  for  care  of  a  deceased  Indian 
will  be  disallowed  where  it  has  not  been 
proved,  and  where  such  care  apparently 
was  given  without  expectation  of  compen- 
sation in  a  situation  where  the  parties  con- 
cerned maintained  a  family  relationship 
with  each  other. 

Estate    of   Julia    Goodwin   Little   Horse, 
IA-853  (July  28,  1958) 

A  petition  for  reopening  of  a  probate  not 
filed  within  a  period  of  3  years  from  the 
date  of  a  decision  by  an  Examiner  of  In- 
heritance may  be  denied  under  regulations 
contained  in  25  OFR  15.18. 
Estate  of  Mary  Moses,  Golville  Allottee 
No.  S-38,  IA-851  (Nov.  17,  1958) 

When  an  order  issued  by  an  Examiner 
of  Inheritance  upon  a  petition  for  rehear- 
ing amends  the  original  order,  it  is  proper 
for  the  Examiner  to  entertain  a  petition 
for  rehearing  from  parties  aggrieved  by  the 
amending  order. 

When  unusual  Indian  names  are  en- 
countered the  several  names  by  which  an 
individual  may  be  known  should  appear  in 
the  record  and  the  record  should  contain 
a  consistent  spelling  of  such  names  when- 
ever possible.  A  record  containing  names 
that  cannot  be  identified  on  review  to  es- 
tablish relationships  will  be  remanded. 

When  a  deceased  Yakima  Indian  of  the 
blood  of  the  fourteen  original  Yakima 
Tribes,  parties  to  the  treaty  of  June  9, 1855 
(12  Stat.  951),  had  received  an  allotment 
on  the  public  domain  within  the  area  ceded 
to  the  United  States  by  the  Yakima  Tribes 
by  the  said  treaty  of  1855,  and  was  living 
on  the  date  of  the  act  of  Aug.  9,  1946  (60 
Stat.  968),  but  was  not  enrolled  during  his 
lifetime  as  a  member  of  the  Yakima  Tribes 
the  devolution  of  his  estate  is  not  affected 
by  section  7  of  the  1946  act. 

When  property  is  omitted  from  the  in- 
ventory of  an  Indian  estate,  the  decision 
relating  to  the  estate  shall  be  modified  to 
include  the  omitted  property,  and  when 
such  property  takes  a  different  line  of  de- 
scent from  that  in  the  decision,  a  supple- 


mental   hearing    to    determine   the   heirs 
thereto  is  required  (25  CFR  15.31),. 
Estate  of  Billie  Peters   (Haup),  Spokane 
Homestead  No.  018811  Yakima  Unallotted, 
IA-847  (Mar.  10, 1959) 

A  petition  for  rehearing  and  appeal  filed 
in  the  case  of  a  deceased  Indian  which 
seeks  to  modify  the  inventory  of  the  estate 
and  to  exclude  property  acquired  by  the 
decedent  in  probate  proceedings  com- 
pleted 17  years  earlier,  is  in  effect  an  at- 
tempt to  reopen  the  earlier  proceedings, 
and  will  be  denied  when  it  is  not  timely 
filed  under  the  regulations  applicable  to 
reopening  the  earlier  proceedings. 
Estate  of  Helen  White  Coat  Elk  Nation, 
IA-856  (June  17,  1959) 

A  confession  of  error  submitted  by  an 
Examiner  of  Inheritance  for  consideration 
in  connection  with  an  appeal  from  the  Ex- 
aminer's order  will  serve  as  justification 
for  remanding  the  case  to  the  Examiner  for 
further  action. 

Estate  of  Ka-E-Pah,  Navajo  Allottee  No. 
mi,  IA-1044  (Sept.  3,  1959)      66  I.D.  314 

The  Secretary  of  the  Interior  will  refuse 
to  assume  probate  jurisdiction  over  the 
estate  of  an  unallotted  Kaw  Indian  where 
circumstances  show  that  restrictions  on 
the  lands  included  within  the  estate  pur- 
chased with  Osage  head-right  payments 
terminated  some  time  before  date  of  death 
of  the  decedent. 

Estate  of  John  Russell  Means,  Unallotted 
Kaw  Indian,  IA^L52  (Mar.  31,  1960) 

A  divorce  by  Indian  custom  is  not  estab- 
lished by  a  separation  alone  unless  it  is 
demonstrated  that  such  a  separation  be- 
tween the  parties  was  intended  to  be 
permanent. 

Estate  of  Sam  Pierre  Alexander,  IA-918 
(Dec.  9, 1960) 

Approval  will  not  be  granted  a  settle- 
ment agreement  between  persons  claiming 
an  interest  in  restricted  Indian  estates 
where  controversy  exists  as  to  the  meaning 
of  such  agreement  with  respect  to  the  re- 
stricted property. 

Estates  of  Alex  (Boney)  Dixon  and  Ken- 
neth A.  Dixon,  IA-1148  (Apr.  28, 1961) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  more  than  sixteen 
years  after  the  Department  determined  the 
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heirs  of  the  Indian  decedent  must  be  denied 
on  the  ground  it  was  not  submitted  within 
the  period  of  time  prescribed  in  the  Depart- 
mental probate  regulations. 
Estate  of  Mrs.  Jack  Bowstring  or  Bonnea- 
sheak  or  Pone  Aush  Eke  Unallotted  Red 
Lake  Chippeiva  Indian,  IA-1250  (Sept.  11, 

1961)  68  I.D.  262 

Lands  acquired  for  or  on  behalf  of  an 
Indian  and  made  subject  to  restrictions 
against  alienation  without  the  approval 
of  the  Secretary  of  the  Interior  or  his 
authorized  representative  constitute,  upon 
the  Indian's  death,  a  part  of  his  restricted 
estate  subject  to  the  Department's  probate 
jurisdiction. 
Estate  of  Harry  Colby,  IA-726  (June  29, 

1962)  69  I.D.  113 

An  Order  of  an  Examiner  of  Inheritance 
allowing  an  attorney's  fee  pursuant  to  25 
CFR  15.26  will  not  be  reversed  on  appeal 
absent  a  clear  showing  that  the  fee  allowed 
was  unreasonable  based  on  the  services 
performed,  the  trust  or  restricted  status 
of  the  property  involved,  and  the  protec- 
tion of  the  rights  of  all  interested  parties, 
or  a  clear  showing  that  the  allowance  of 
such  fee  constitutes  an  unreasonable  ex- 
ercise of  the  Examiner's  authority. 
Estate  of  John  High  Eagle,  IA-1182 
(Aug.  22,  1962) 

Where  regulations  (25  CFR  15.19)  pro- 
vide an  appeal  to  the  Secretary  of  the 
Interior  by  a  party  aggrieved  by  a  decision 
of  the  Examiner  of  Inheritance  on  a  peti- 
tion for  rehearing,  an  appeal  which  is 
based  on  matters  which  were  not  before 
the  Examiner  on  the  petition  for  rehearing 
will  be  dismissed. 

Robert  Vernie  LaBelle,  IA-1355  (Mar.  30, 
1964)  71  I.D.  119 

Where  there  have  been  conflicting  deter- 
minations of  the  heirs  of  an  Indian  dece- 
dent, all  of  whom  were  distantly  related, 
and  some  of  the  heirs  of  a  presumptive 
heir,  who  died  during  the  probate  proceed- 
ings, apparently  received  no  notice  of  the 
last  hearing  held  to  determine  the  heirs  of 
the  original  Indian  decedent,  the  case  will 
be  remanded  to  the  Examiner  of  Inherit- 
ance for  a  further  hearing. 
Estate  of  Billie  Peters  (Haup)  Spokane 
Homestead  No.  018811,  IA-847  (Supp.) 
(Oct.  27,  1964) 


Where  an  Examiner  of  Inheritance  in 
his  Order  Determining  Heirs  found,  on 
conflicting  testimony,  that  the  decedent 
was  not  married  at  the  time  of  his  death, 
the  alleged  widow's  timely  filed  petition  for 
a  rehearing  should  have  been  granted  in 
view  of  its  allegation  of  her  marriage  to  the 
decedent  which  was  supported  by  copies  of 
a  marriage  certificate. 
Estate  of  Charles  Yellow  Bird  or  Steele, 
Deceased  Oglala  Sioux  Allottee  No.  7545, 
IA-1405  (Nov.  6, 1964) 

Claims  against  Estates 

An  appeal  to  consider  a  claim  filed  in  a 
decedent's  estate  will  be  dismissed  upon  a 
request  of  the  claimant  and  the  submission 
of  proof  that  a  settlement  of  the  claim  has 
been  effected. 

Estate  of  Amos  Shields,  Deceased  Crow 
Creek  Allottee  No.  611,  IA-850  (Oct.  2, 
1958) 

A  claim  for  care  made  in  a  deceased's 
estate,  to  receive  favorable  consideration 
must  show  by  clear  and  convincing  proof 
that  care  was  given  on  a  promise  of  com- 
pensation and  that  compensation  was  ex- 
pected.   25  CFR  15.  23  ( d ) 

A  father  being  primarily  responsible  is 
expected,  if  able,  to  provide  for  the  care 
and  support  of  his  minor  child. 
Estate  of  Frederick  Kills  First,  Deceased, 
Cheyenne  River  Allottee  No.  5128,  IA-875 
(Nov.  21,  1958) 

By  approving  a  claim  against  the  estate 
of  a  deceased  Indian  a  lien  nevertheless 
cannot  be  impressed  against  the  trust  or 
restricted  property  included  as  a  part  of 
the  estate,  and  where  an  attempt  has  been 
made  to  create  such  a  lien  in  an  order  of 
an  Examiner  of  Inheritance  steps  will  be 
taken  to  expunge  from  the  probate  record 
the  reference  to  a  lien. 
Validity  of  Unapproved  Side  Agreements 
Between  Indians  and  Lessees  of  Restricted 
Lands,  M-36549  (Feb.  3,  1959) 

Claims  for  care  presented  in  the  probate 
of  a  deceased  Indian's  estate  will  not  re- 
ceive favorable  consideration  unless  clear 
and  convincing  proof  is  offered  showing 
that  the  care  was  given  on  a  promise  of 
compensation  and  that  compensation  was 
expected. 
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Objections  to  the  allowance  of  a  claim 
made  by  one  who  is  not  an  heir  and  does 
not  inherit  from  the  estate  will  not  be  given 
consideration. 

Estate  of  White  Hawk,  Cheyenne  Allottee 
No.  2424,  IA-942  (May  4, 1959) 

A  petition  for  rehearing  filed  with  an  Ex- 
aminer of  Inheritance  may  properly  be 
denied  where  the  petition  was  not  filed 
within  the  period  prescribed  by  the  appli- 
cable regulations. 

Estate  of  Henry  Amauty,  IA-879  (July  17, 
1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  by  an  Examiner  of 
Inheritance  denying  a  petition  for  rehear- 
ing to  consider  a  claim  against  a  deceased 
Indian's  estate  will  not  be  entertained 
when  such  appeal  was  not  filed  within  the 
time  specified  under  the  Departmental  pro- 
bate regulations. 

Estate  of  Coffee  No.  2,  Rosebud  Sioux  Al- 
lottee No.  36 46,  IA-926  (Dec.  18,  1959) 

A  claim  for  personal  injury  and  property 
damage  resulting  from  an  automobile  ac- 
cident was  properly  rejected  by  the  Exam- 
iner of  Inheritance  because  such  claim 
had  not  been  reduced  to  judgment  before  a 
court  of  competent  jurisdiction. 
Estate  of  Thomas  Umtuch  (Saw-yock-til), 
IA-1157  (Apr.  7, 1960) 

A  claim  for  care  of  a  deceased  Indian 
will  be  disallowed  when  the  record  shows 
that  the  claimant  failed  to  submit  the  proof 
required  by  the  regulations  that  the  care 
was  rendered  with  the  expectation  of  and 
agreement  for  compensation. 
Estate  of  Abraham  Longchase,  IA-835 
(Apr.  22,  1960) 

A  claim  for  personal  injury  resulting 
from  an  automobile  accident  was  properly 
rejected  by  the  Examiner  of  Inheritance 
because  such  claim  had  not  been  reduced 
to  judgment  before  a  court  of  competent 
jurisdiction. 

Estate  of  Adam  Red  Nest,  IA-1181  (May  9, 
1960) 

An  Examiner  of  Inheritance  considering 
the  claim  of  a  State  for  old  age  assistance 
payments  is  bound  by  Departmental  regu- 


lations providing  for  the  allowance  of 
claims  of  this  nature. 

Estate  of  James  Running  Horse,  IA-1048 
(May  26, 1960) 

An  agreement  relating  to  restricted  In- 
dian lands  which  has  not  been  given  De- 
partmental approval  is  null  and  void,  and 
a  claim  based  upon  it  will  not  be  allowed 
against  a  restricted  Indian  estate. 
Estate  of  James  Oliver  Butler  Dyer, 
IA-1159  (May  1,  1961)  68  I.D.  122 

It  is  discretionary  with  the  Secretary 
of  the  Interior  or  his  authorized  repre- 
sentative as  to  whether  to  pay  from  re- 
stricted Osage  funds  a  widower's  or  family 
allowance  ordered  by  the  Oklahoma  State 
courts. 

Estate  of  Daisy  Ware  Beach,  IA-1160 
(June  12,  1961)  68  I.D.  177 

An  Indian's  written  authorization  for 
payment  of  her  funds  to  a  creditor,  which 
has  been  filed  with  the  Bureau  of  Indian 
Affairs  during  the  lifetime  of  the  Indian 
and  not  revoked  by  the  Indian  or  disap- 
proved by  the  Bureau,  need  not  be  resub- 
mitted by  the  creditor  as  the  basis  for  a 
claim  against  the  estate  of  the  Indian  after 
her  death;  and  the  authorization  so  filed 
removes  it  from  the  application  of  the  pro- 
bate regulation  which  prohibits  the  filing 
of  claims  against  Indian  estates  after  the 
conclusion  of  the  probate  hearing. 
Estate  of  Mary  Ramona  Diserly  Toupee 
Brown,  IA-1294  (Apr.  15,  1963) 

70  I.D.  142 

An  Examiner's  order  allowing  a  State's 
claim  for  old-age  assistance  grants  will  be 
modified  on  appeal  to  conform  with  a 
change  in  the  regulations  and  policy  of  the 
Department. 

Estate  of  Austin  Cottonwood,  IA-1240 
(Jan.  8,1964) 

Estate  of  Benjamin  Looking  White,  Rose- 
bud Sioux  Allottee  No.  2018,  IA-1274 
(Mar.  31, 1961) 

An  unapproved  family  settlement  agree- 
ment providing  for  the  division  of  interests 
in  restricted  Indian  lands  among  the  In- 
dian heirs  of  a  deceased  Indian  who  de- 
vised all  of  her  property  to  one  of  them 
constitutes  no  claim  upon  the  restricted 
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estate  of  such  devisee  upon  his  subsequent 
death. 

;  Estate  of  Elgin  Red  Elk  (Elgin  Atetewuth- 
takeiva),  Deceased  Comanche  Unallottee, 
IA-1230  (Nov.  13, 1964) 
Escheat 

The  next  of  kin  of  an  Indian  decedent 
who  is  not  an  enrolled  member  of  the 
Klamath  Tribe  with  at  least  one-sixteenth 
degree  of  Indian  blood  of  the  Klamath 
Tribe,  may  not  inherit  the  decedent's  re- 
stricted or  trust  property  within  the 
Klamath  Reservation,  but  such  property 
will  escheat  to  the  Tribe. 
Estate  of  John  Stevens  or  John  Stephens, 
IA-1002  (Oct.  26,  1959)  66  I.D.  367 

Intestate   Succession 

A  petition  for  the  reopening  of  an  In- 
dian heirship  proceeding  more  than  25 
years  after  the  Department  had  determined 
the  heirs  of  the  Indian  decedent,  must  be 
denied  on  the  ground  it  was  not  submitted 
within  the  period  of  time  prescribed  in  the 
Departmental  regulations. 
Estates  of  Susan  Wilson  Marshall,  Ump~ 
qua  Allottee  No.  11-S-And-Dummy,  Coos 
Bay  Allottee  No.  181,  IA-129  (Feb.  15, 
1955) 

Where  the  claim  of  a  putative  father  to 
inherit  from  his  illegitimate  Indian  son 
cannot  be  upheld  under  the  laws  of  the 
State  governing  the  devolution  of  the  es- 
tate, the  act  of  Feb.  28, 1891  (25  Stat.  795; 
25  U.S.C.,  1952  ed.,  sec.  371),  is  of  no 
assistance  since  it  does  not  create  any 
rights  in  the  father  to  inherit  from  his 
illegitimate  issue. 

Estate  of  John  Slickpoo,  IA-130  (Feb.  28, 
1955) 

In  a  case  of  disputed  heirship  to  an  In- 
dian's estate,  the  finding  of  an  Examiner 
of  Inheritance,  which  is  supported  by  the 
best  available  evidence,  and  which  is  in 
accord  with  the  Departmental  probate  rec- 
ords, will  not  be  disturbed. 

A  claim  against  an  Indian's  estate  which 
has  not  been  proved,  which  is  unsupported 
by  any  agreement  between  the  parties  indi- 
cating that  compensation  was  promised  or 
expected,  and  which  was  submitted  merely 
as  an  afterthought  following  the  Indian 
decedent's  death,  cannot  be  allowed. 
Estate  of  Joshua  Comes  Out,  IA-209 
(Mar.  10.  1955) 


A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  more  than  thirty-nine 
years  after  the  Department  had  deter- 
mined the  heirs  of  the  Indian  decedent, 
must  be  denied  on  the  ground  it  was  not 
submitted  within  the  period  of  time  pre- 
scribed in  the  Departmental  probate  regu- 
lations. 

Estate  of  William  Slow,  Lower  Yanktonai 
Sioux  Allottee  No.  831,  IA-246  (Apr.  4, 
1955) 

Under  section  9  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718)  (1)  all  trust  and  re- 
stricted property  of  members  of  the  Kla- 
math Tribe  who  die  6  months  or  more  after 
the  date  of  the  act  is  subject  to  the  probate 
jurisdiction  of  State  courts  (2)  if  the 
State  court  orders  a  sale  of  such  property 
in  order  to  pay  claims  and  probate  ex- 
penses, the  purchaser  whether  Indian  or 
non-Indian,  takes  a  fee  simple  title  to  the 
property  sold  (3)  if  the  court  distributes 
such  property  to  an  Indian  heir,  such  heir 
acquires  the  property  in  a  trust  or  re- 
stricted status  unless  such  status  has  been 
removed  by  operation  of  said  act;  but  if 
the  distributee  or  devisee  is  a  non-Indian, 
the  trust  and  restricted  status  is  removed 
(4)  if  the  court  decides  it  would  be  ad- 
vantageous to  cause  a  trust  or  restricted 
allotment  to  be  leased  during  the  period  of 
probate,  it  must  be  leased  in  accordance 
with  Federal  rules  and  regulations  (5) 
the  court,  in  probating  such  property,  may 
appoint  guardians  ad  litem  to  protect  the 
interests  of  minors,  incompetents  or  per- 
sons non  compos  mentis  (6)  where  the 
court  orders  a  sale  of  such  trust  or  re- 
stricted property,  the  United  States  is  a 
necessary  party  to  the  proceedings  there- 
for, and  must  be  served  with  the  petition 
for  sale  and  accorded  an  opportunity  to  be 
heard.  Service  should  be  made  upon  the 
U.S.  Attorney  and  upon  the  Attorney  Gen- 
eral of  the  United  States  (7)  heirs  or 
devisees  of  Klamath  Indians  need  not  be 
qualified  by  the  one-sixteenth  degree  In- 
dian blood  of  the  Klamath  Tribe  as  for- 
merly required  (8)  trust  and  restricted 
estates  of  Klamath  Indians  who  died  prior 
to  Feb.  13,  1955,  will  be  probated  by  the 
Federal  Examiner  of  Inheritance  and  not 
by  a  State  court. 

Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 
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A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  more  than  28  years 
after  the  Department  has  determined  the 
heirs  of  the  Indian  decedent  must  be  de- 
nied on  the  ground  it  was  not  submitted 
within  the  period  of  time  prescribed  in 
the  Departmental  probate  regulations. 
Estate  of  Blue  Bug,  Fort  Berthold  Allottee 
No.  431  IA-174  (June  20,  1955) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  more  than  42  years 
after  the  Department  had  determined  the 
heirs  of  the  Indian  decedent,  must  be 
denied  on  the  ground  it  was  not  submitted 
within  the  period  of  time  prescribed  in  the 
Departmental  probate  regulations. 
Estate  of  Smoky  Jim,  Burns  Allottee  No. 
34,  IA-148  (June  20, 1955) 

Where  the  proof  in  an  Indian  probate 
proceeding  indicates  that  there  have  been 
successive  marriages  and  divorces  by  In- 
dian custom  between  an  Indian  woman  and 
her  husbands,  the  record  warrants  a  find- 
ing that  the  Indian  decedent  died  unmar- 
ried and  single  and  her  heirs  should  be 
determined  on  that  basis. 
Estate  of  Jeanette  Scott  Edland,  Unal- 
lotted Nez  Perce  Indian,  IA-107  (May  17, 
1956)  63  I.D.  141 

The  contention  that  the  actions  of  a  sur- 
viving spouse  resulted  in  the  death  of  his 
wife  in  an  automobile  accident  and  that 
he  should  be  prohibited  from  sharing  in 
her  estate  under  the  State  statutes  of  de- 
scent held  not  to  be  proved  and  the  sur- 
viving spouse  is  not  barred  from  inherit- 
ance under  the  laws  of  the  States  of  Wash- 
ington and  Oregon. 

Estate  of  Adeline  Stamill  Goudy,  Unal- 
lotted Yakima  Indian,  IA-517  (Feb.  11, 
1957) 

The  doctrine  of  ancestral  descent  is  not 
applicable  to  an  adult  Indian  estate  under 
Oregon  statutory  laws. 
Estate  of  John  Thomas,  Deceased  Cayuse 
Allottee  No.  223  and  Estate  of  Joseph 
Thomas,  Deceased  Umatilla  Allottee  No. 
877,  IA-848  (Nov.  6,  1957)         64  I.D.  401 

An  order  denying  a  petition  for  rehear- 
ing on  the  basis  that  a  person  other  than 
the  petitioner  is  the  next  of  kin  of  an  In- 
dian decedent  will  be  affirmed  where  the 
record  in  fact  discloses  that  petitioner's  de- 


gree of  relationship  to  the  decedent  is  more 
remote  than  the  relationship  to  the  dece- 
dent of  the  person  found  to  be  the  heir 
at  law. 

Estate  of  Jenny  (Clara)  Burke  Antelope, 
Yakima  Allottee  No.  1118,  IA-841  (Nov.  27, 
1957) 

A  decision  disallowing  a  claim  for  care 
of  a  deceased  Indian  will  not  be  disturbed 
on  appeal  where  it  is  shown  that  the  care 
was  given  without  a  promise  or  expecta- 
tion of  compensation. 

Estate  of  Alice  Full  Stomach  (Little 
Bridge)  Lillioridge,  IA-871  (Aug.  1,  1958) 

In  the  devolution  of  an  intestate's  estate 
under  Oklahoma  law  kindred  of  the  half 
blood  who  are  not  the  blood  of  the  ancestor 
from  whom  the  property  came  to  the  intes- 
tate will  be  excluded  and  the  property  will 
descend  to  other  kindred  of  the  intestate 
who  are  not  similarly  excluded. 
Estate  of  Albert  Tahkony,  IA-834  (Jan.  12, 
1961) 

Illegitimate  Indian  children  are  permit- 
ted to  represent  their  deceased  fathers  and 
inherit  in  the  estates  of  the  father's  kin- 
dred because  they  were  made  the  legiti- 
mate issue  of  their  fathers  by  section  5  of 
the  act  of  Feb.  28,  1891  (26  Stat  795;  25 
U.S.C.  sec.  371). 

Estate  of  Harry  Colby,  IA-726  (June  29, 

1962)  69  I.D.  113 

Presumption  of  Death 

An  Examiner  of  Inheritance  may  hear 
and  determine  the  issue  of  whether  an 
Indian,  by  reason  of  his  unexplained  ab- 
sence, is  to  be  presumed  dead.  (25  CFR 
81.20.)  At  common  law  and  under  the 
statutes  of  Oregon,  a  person  is  presumed 
to  be  dead  after  an  unexplained  absence  of 
7  years. 

To  determine  death  to  have  occurred  at 
an  earlier  date  than  7  years,  evidence  must 
show  facts  or  circumstances  which  would 
establish  that  it  was  at  an  earlier  date.  If 
a  precise  period  as  to  time  of  death  must 
be  established,  it  must  be  done  so  by  evi- 
dence of  such  character  as  to  make  it 
probable  that  he  died  at  the  particular 
time. 

Estate  of  John  Thomas,  Deceased  Cayuse 
Allottee  No.  223  and  Estate  of  Joseph 
Thomas,  Deceased  Umatilla  Allottee  No. 
877,  IA-848  (Nov.  6, 1957)  64  I.D.  401 
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Wills 

It  is  proper  to  approve  the  will  of  a  de- 
ceased Osage  Indian  on  the  basis  of  sup- 
porting affidavits  executed  by  the  attesting 
witnesses,  in  the  absence  of  convincing 
evidence  refuting  the  affidavits. 
Margaret  Hayes  Twomey,  IA-158  (Mar.  22, 
1955) 

The  findings  of  an  Examiner  of  Inherit- 
ance with  respect  to  the  testamentary 
capacity  of  an  Indian  testator  will  not  be 
set  aside  when  they  are  supported  by  evi- 
dence adduced  at  a  probate  hearing  on  the 
will. 

It  is  proper  for  an  Examiner  of  Inherit- 
ance to  approve  a  lost  or  misplaced  will 
of  an  Indian  testator  when  its  execution 
was  established  by  competent  evidence  and 
its  provisions  verified  from  the  scrivener's 
notes. 

Estate  of  Ute,  Arapaho  Allottee  No.  1070, 
IA-143  (Apr.  1,  1955) 

Testimony  essential  to  a  proper  deter- 
mination of  the  question  whether  a  de- 
ceased Indian  was  competent  to  make  his 
will  and  whether  he  was  subjected  to  un- 
due influence  should  be  obtained.  This 
would  include  the  testimony  of  two  attest- 
ing witnesses  to  the  will,  one  of  whom  was 
also  the  scrivener  of  that  instrument. 
Estate  of  Clement  Segundo,  IA-136 
(Apr.  5,  1955) 

Under  section  9  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718)  (1)  all  trust  and  re- 
stricted property  of  members  of  the 
Klamath  Tribe  who  die  6  months  or  more 
after  the  date  of  the  act  is  subject  to  the 
probate  jurisdiction  of  State  courts  (2) 
if  the  State  court  orders  a  sale  of  such 
property  in  order  to  pay  claims  and  probate 
expenses,  the  purchaser  whether  Indian  or 
non-Indian,  takes  a  fee  simple  title  to  the 
property  sold  (3)  if  the  court  distributes 
such  property  to  an  Indian  heir,  such  heir 
acquires  the  property  in  a  trust  or  re- 
stricted status  unless  such  status  has  been 
removed  by  operation  of  Said  act;  but  if 
the  distributee  or  devisee  is  a  non-Indian, 
the  trust  and  restricted  status  is  removed 
(4)  if  the  court  decides  it  would  be  ad- 
vantageous to  cause  a  trust  or  restricted 
allotment  to  be  leased  during  the  period 
of  probate,  it  must  be  leased  in  accordance 


with  Federal  rules  and  regulations  (5) 
the  court,  in  probating  such  property,  may 
appoint  guardians  ad  litem  to  protect  the 
interests  of  minors,  incompetents  or  per- 
sons non  compos  mentis  (6)  where  the 
court  orders  a  sale  of  such  trust  or  re- 
stricted property,  the  United  States  is  a 
necessary  party  to  the  proceedings  there- 
for, and  must  be  served  with  the  petition 
for  sale  and  accorded  an  opportunity  to  be 
heard.  Service  should  be  made  upon  the 
U.S.  Attorney  and  upon  the  Attorney  Gen- 
eral of  the  United  States  (7)  heirs  or  de- 
visees of  Klamath  Indians  need  not  be 
qualified  by  the  l/16th  degree  Indian  blood 
of  the  Klamath  Tribe  as  formerly  required  ; 
(8)  trust  and  restricted  estates  of  Klamath 
Indians  who  died  prior  to  Feb.  13,  1955, 
will  be  probated  by  the  Federal  Examiner 
of  Inheritance  and  not  by  a  State  court. 
Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 

Where  the  testamentary  capacity  of  the 
testatrix  is  attacked,  and  the  evidence  con- 
cerning her  competency  is  conflicting,  and 
her  competency  is  supported  by  the  testi- 
mony of  the  scrivener  and  the  two  wit- 
nesses to  the  will  and  the  fact  that  the 
terms  of  the  will  were  not  unnatural,  no 
sufficient  basis  exists  for  disapproval  by 
the  Secretary  of  the  Interior  in  the  exer- 
cise of  his  administrative  discretion  under 
applicable  statutes. 
Wesley  Bearskin,  IA-147  (June  6,  1955) 

62  I.D.  222 

An  appeal  from  a  decision  by  an  Exam- 
iner of  Inheritance  denying  petitions  for 
rehearing  must  be  filed  by  a  person  ag- 
grieved by  the  Examiner's  decision,  or  by 
such  person's  attorney  or  representative, 
and  where  copies  of  an  appeal  were  not 
furnished  to  the  adverse  parties  as  required 
by  the  probate  regulations,  the  appeal  will 
be  dismissed. 

Estate    of    Charles     O'Brien,     Unallotted 
Kikialus  Indian,  IA-142  (June  20,  1955) 

The  findings  of  an  Examiner  of  Inherit- 
ance with  respect  to  undue  influence  being 
exerted  upon  a  testator  in  the  procurement 
of  the  execution  of  his  last  will  and  testa- 
ment, will  not  be  set  aside  on  appeal  when 
they  are  supported  by  the  weight  of  the 
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evidence  adduced  in  a  proper  and  adequate 
probate  proceeding. 

Estate  of  Richard  Wolf,  Deceased  Fort 
Berthold  Allottee  No.  2224,  IA-490 
(Sept.  6,  1955) 

The  findings  of  an  Examiner  of  Inherit- 
ance that  a  testatrix  had  physically  de- 
stroyed her  will,  in  the  manner  provided 
for  in  the  probate  regulations,  will  not  be 
set  aside  on  appeal  when  they  are  sup- 
ported by  the  evidence  adduced  at  a  pro- 
bate hearing  and  the  records  of  an  Indian 
agency. 

Estate  of  Tenechespum  Whiz,  Yakima  Al- 
lottee No.  2621,  IA-503  (Feb.  13, 1956) 

An  Examiner's  decision  that  undue  in- 
fluence was  practiced  on  a  testatrix  will 
not  be  disturbed  on  appeal  if  that  decision 
is  supported  by  credible  evidence  adduced 
at  a  probate  hearing  where  all  interested 
parties  were  given  full  opportunity  to  tes- 
tify and  present  evidence  in  support  of 
their  contentions. 

Estate  of  Annie  Grace,  IA-144  (Feb.  21, 
1956)  63  I.D.  68 

A  request  for  review  of  the  action  of  an 
Examiner  of  Inheritance  in  approving  the 
will  of  a  deceased  Indian  will  be  denied 
in  the  absence  of  a  tender  of  proof  of  mat- 
ters germane  to  the  issue. 
Estate  of  Jeanette  Ezekial,  Deceased  Nez 
Perce  Allottee  No.  US2,  IA-643  (May  17, 
1956) 

An  intention  to  revoke  a  will  accom- 
panied by  the  necessary  physical  destruc- 
tion of  the  instrument  at  the  direction  of 
the  testator  effectively  revoked  the  instru- 
ment. 

Estate  of  Angelo  Jefferson,  Deceased 
Lummi  Allotte  No.  1S-B,  IA-817  (July  16, 
1956) 

A  will  executed  pursuant  to  a  contract 
to  make  a  will  is  revocable  and  is  not  en- 
titled to  probate  if  a  revoking  will  is 
executed. 

The  restricted  headright  of  a  qualified 
Osage  Indian  may  be  disposed  of  under  a 
will  approved  by  the  Secretary  of  the  In- 
terior or  his  authorized  representative. 
Held,  that  the  approved  last  will  and  testa- 
ment of  the  Osage  Indian  decedent,  re- 
voking all  prior  wills,  complied  with  legal 
requirements,  and  a  disposition  by  the  de- 


cedent of  his  estate  under  the  will  to  his 
widow  in  preference  to  surviving  issue  was 
natural  and  not  inequitable,  unfair  or  un- 
just in  the  circumstances. 
Bismark  Hosier,  IA-150  (July  20,  1956) 

63 1.D.  205 

The  findings  of  an  Examiner  of  Inher- 
itance with  respect  to  the  testamentary 
capacity  of  an  Indian  testator  will  not  be 
set  aside  when  they  are  supported  by  com- 
petent evidence  adduced  at  a  probate  hear- 
ing on  the  will. 

Estate  of  Frank  C.  Goings,  Pine  Ridge  Al- 
lottee No.  2591,  IA-492  (July  23, 1956) 

Before  taking  action  on  the  will  of  a 
deceased  Indian  proof  must  be  submitted 
as  to  the  testamentary  capacity  of  the 
decedent  to  execute  the  will  and  the 
circumstances  surrounding  its  execution. 
Held,  that  the  proof  submitted  at  the  pro- 
bate hearing  coupled  with  affidavits  ac- 
companying a  petition  for  rehearing  jus- 
tify the  remanding  of  the  proceedings  for 
a  rehearing  by  the  Examiner  of  Inher- 
itance concerning  the  testamentary  ca- 
pacity of  the  decedent  to  execute  the  will. 
Estate  of  Annie  Seth  Coroett  Miller, 
IA-748  (Aug.  13,  1956) 

Where  a  probate  record  on  the  contest 
of  an  Indian  decedent's  will  was  incom- 
plete because  essential  information  from 
persons  attending  the  execution  of  the  will 
had  not  been  obtained,  and  where  upon  re- 
hearing it  is  established  by  the  attesting 
witnesses,  including  the  scrivener  of  the 
will,  and  by  other  proof  that  the  decedent 
was  competent  to  make  his  will  and  that 
he  was  not  subjected  to  undue  influence, 
the  will  is  an  instrument  which  should  be 
approved. 

Estate     of     Glemente    Segundo,     IA-136 
(Supp.)   (Aug.  24, 1956) 

The  Oklahoma  law  of  wills  applies  in 
the  case  of  restricted  estates  of  deceased 
Indians  of  the  Five  Civilized  Tribes  in  all 
particulars  save  as  modified  by  the  pro- 
viso contained  in  section  23  of  the  act  of 
Apr.  26,  1906  (34  Stat.  137),  as  amended. 

The  will  of  a  deceased  Indian  of  the 
Five  Civilized  Tribes  which  was  acknowl- 
edged and  approved  as  required  by  section 
23  of  the  act  of  Apr.  26,  1906  (34  Stat. 
137),  as  amended,  can  effectively  devise 
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restricted  lands  without  regard  to  any  lim- 
iting provisions  of  the  Oklahoma  law,  but 
such  will  cannot  effectively  disinherit  a 
surviving  spouse  with  respect  to  other 
types  and  classes  of  property. 
Distribution  of  Restricted  Indian  Estate, 
:•    iM-36426  (Jan.  4,  1957)  64  I.D.  17 

The  authority  of  the  Secretary  of  the  In- 
terior to  approve  an  Indian's  testamentary 
disposition  of  restricted  property  under  25 
U.S.C.  sec.  373  is  not  limited  by  the  law  of 
the  State  or  by  an  agreement  for  the  di- 
1  vision  of  the  estate  which  is  entered  into 
by  persons  claiming  an  interest  therein. 

In  making  a  per  capita  distribution  of 
i  tribal  funds  under  the  act  of  Aug.  9,  1955 
(69  Stat.  559) ,  which  calls  for  distribution 
ti  i  to  the  "heirs  or  devisees"  of  deceased 
members  of  the  tribe,  it  is  proper  to  dis- 
tribute the  funds  to  a  general  residuary 
legatee. 

Estate  of  Minnie  Mehojah  Rowe,  Raw  Al- 
lottee No.  77,  IA-852  (May  21,  1957) 

64  I.D.  141 

An  appeal  from  a  decision  of  an  Examiner 

'  of  Inheritance  which  denied  a  petition  for 

;  rehearing,  after  a  determination  of  heirs 

and  approval  of  a  will,  may  be  withdrawn 

:  by  the  appellants  in  aid  of  a  settlement 

:     whereby  distribution  of  the  estate  is  to  be 

,  made  in  a  manner  other  than  by  the  terms 

I  of  the  will. 

i     Estate  of  Bernard  Whatkan,  Coeur  D'Alene 

I  ;  Allottee  No.  W,  IA-796  (July  31,  1957) 

64  I.D.  302 

A  notice  of  appeal  from  the  action  taken 
by  an  Examiner  of  Inheritance  on  a  peti- 
tion for  rehearing  must  be  filed  within  60 
days  after  the  date  on  which  notice  of  the 
Examiner's  action  is  mailed  to  the  inter- 
ested parties  (or  within  such  additional  pe- 
riod as  the  Secretary,  for  good  cause,  may 
allow  in  any  case).  25  CFR  81.19. 
Estate  of  Willie  David,  Klamath  Allottee 
No.  1380,  IA-876  (Nov.  7,  1957) 

Unequal    distribution    by    will    to    the 
natural  objects  of  testator's  bounty  does 
not  constitute  an  inequitable  or  unnatural 
:     will. 

To  invalidate  a  will  for  lack  of  testa- 
mentary capacity,  evidence  must  show  con- 
dition to  exist  at  the  time  of  the  execution 
of  the  will. 


Sickness  or  bodily  weakness  alone  does 
not  disqualify  one  from  making  a  will. 
Estate  of  Martha  DeRoin,  Osage  Allottee 
No.  417,  IA-874  (Nov.  27, 1957) 

Notwithstanding  certain  irregularities 
incident  to  the  witnessing  of  an  Indian  de- 
cedent's will,  additional  proceedings  are 
required  where  the  record  contains  other 
proof  tending  to  attest  to  the  validity  of 
the  will  and  indicating  that  a  petition  for 
rehearing  from  an  order  of  an  Examiner 
of  Inheritance  disapproving  the  will  should 
have  been  served  upon  the  adverse  par- 
ties for  answer  and  possibly  a  further  hear- 
ing before  action  was  taken  on  the  petition 
for  rehearing. 

Estate  of  Ortego  Lopez,  IA-860   (Apr.  4, 
1958) 

The  disapproval  of  a  will  of  an  Osage 
Indian  by  the  authorized  representative  of 
the  Secretary  of  the  Interior  results  in  a 
disapproval  of  the  entire  instrument,  in- 
cluding the  revocation  clause  contained  in 
the  will,  where  the  reasons  for  such  dis- 
approval extend  to  the  entire  instrument. 

Where  a  testator  by  will  revokes  a  prior 
will  but  had  included  in  both  instruments 
similar  devises,  and  there  is  no  reason  to 
suppose  that  he  would  have  made  the 
change  if  he  had  been  aware  that  the 
change  would  have  been  wholly  futile,  the 
doctrine  of  dependent  relative  revocation 
should  be  applied  and  the  revocation 
clause  in  testator's  later  will  should  be 
held  to  be  ineffectual  to  cancel  the  prior 
will  or  to  destroy  testator's  intention  to  die 
testate. 

Where  the  testamentary  capacity  of  the 
testator  is  attacked,  or  undue  influence 
is  charged,  and  the  protestants  to  an  ear- 
lier will  fail  to  offer  evidence  in  support 
of  their  contentions,  and  where  the  Field 
Solicitor  who  conducted  the  will  hearing 
advises  that  the  will  was  prepared  and 
executed  in  accordance  with  the  laws  of 
Oklahoma,  and  that  its  terms  were  not  un- 
natural, such  instrument  will  be  approved 
by  the  Secretary  of  the  Interior  in  the  exer- 
cise of  his  administrative  discretion  under 
the  applicable  statutes. 
In  the  Matter  of  the  Will  of  Kenneth 
Strikeaxe,  Deceased  Unallotted  Osage 
Indian,  IA-248  (Apr.  21, 1958)    65  I.D.  157 
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Where  the  consideration  of  an  appeal 
from  an  Examiner's  decision  has  been  sus- 
pended at  the  appellant's  request  in  aid  of 
a  contemplated  settlement,  the  appeal  will 
be  dismissed  upon  the  request  of  the  in- 
terested parties  and  the  submission  of  proof 
that  the  settlement  has  been  effected. 
Estate  of  Bernard  Whatkan,  Coeur  D'Alene 
Allottee  No.  415,  IA-796  (June  20,  1958) 

A  primary  purpose  of  the  execution  of 
a  will  is  to  alter  the  normal  course  of 
descent,  and  in  a  situation  where  oppor- 
tunity was  afforded  interested  parties  to 
present  proof  the  finding's  of  an  Examiner 
of  Inheritance  with  respect  to  the  validity 
of  an  Indian's  will  including  the  approval 
thereof  will  not  be  set  aside  when  sup- 
ported by  competent  evidence  adduced  at 
the  probate  hearing  on  the  will  and  in  the 
absence  of  impelling  proof  to  the  contrary. 
Estate  of  Pinnahge  Pimmee  Pokibro, 
IA-861  (June  30,  1958) 

It  is  incumbent  upon  an  Examiner  of 
Inheritance  to  make  a  reasonable  effort 
to  procure  the  testimony  of  the  attesting 
witnesses  to  an  Indian  will;  or  if  their 
testimony  is  not  reasonably  available,  an 
effort  shall  be  made  to  identify  their  signa- 
tures through  other  evidence. 
Estate  of  Isabel  Firiley  Granjo,  Flathead 
Allottee  No.  2360,  IA-768  (Aug.  20,  1958) 

Only  such  person  as  shall  take  under  the 
will  or  a  presumptive  heir  of  the  decedent 
under  the  succession  laws  of  the  State  of 
Oklahoma,  has  such  an  interest  as  will 
permit  him  to  contest  the  will  of  an  Osage 
Indian. 

A  presumptive  heir  of  an  Osage  Indian, 
whose  relationship  to  the  decedent  is  too 
far  removed  to  participate  in  the  estate, 
has  no  right  to  contest  the  will  of  such 
decedent. 

While  an  adjudication  of  a  testator's 
mental  incapacity  to  manage  his  property 
is  to  be  considered  in  the  determination 
of  his  testamentary  capacity,  such  evidence 
is  not  conclusive  proof  thereof. 

The  proponent  of  an  Osage  Indian  will 
is  not  required  to  offer  further  evidence 
after  having  presented  prima  facie  proof. 

A  will  devising  most  of  her  estate  to 
her  church  by  an  elderly  woman,  whose 
nearest  relative  is  a  cousin,  is  not  an  un- 
natural will. 


The  limitation  imposed  by  statute  upon 
the  qualification  of  heirs  of  a  decedent  of 
one-half  or  more  Osage  Indian  blood,  is 
not  applicable  to  the  devisees  under  a  will 
of  an  Osage  Indian. 

Estate  of  Mae  F.  Lassley,  Osage  Allottee 
No.  634,  IA-882  (Sept.  29, 1958) 

65  I.  D.  421 

The  previous  wills  of  a  testator  need 
not  be  considered  when  his  last  will  re- 
vokes all  former  wills  and  no  proof  is 
offered  to  show  that  the  last  will  was 
invalid. 

The  testimony  of  an  attesting  witness 
to  a  will,  who  tries  to  impeach  the  mental 
capacity  of  the  testator  and  the  due  execu- 
tion of  the  will  is  entitled  to  little  credence 
and  should  be  viewed  with  suspicion  and 
caution. 

Funds  paid  to  an  Indian  from  his  indi- 
vidual money  account,  upon  payment,  be- 
come nontrust  property  no  longer  subject 
to  the  jurisdiction  of  the  Department  of 
the  Interior.  The  Examiner  of  Inherit- 
ance has  no  jurisdiction  to  determine  the 
use  of  such  funds  or  to  order  an  accounting 
of  the  disposition  of  the  funds  paid  to  the 
Indian  from  his  individual  account. 

An  adjudication  of  a  testator's  mental 
incompetency  to  manage  his  property  is 
to  be  considered  in  the  determination  of 
his  testamentary  capacity,  but  such  evi- 
dence is  not  conclusive  proof  thereof. 

Testamentary  capacity  is  a  state  of  men- 
tal capacity  of  the  business  then  ensuing, 
to  be  able  to  bear  in  mind  in  a  general 
way  the  nature  and  situation  of  the  prop- 
erty, to  remember  the  objects  of  the  testa- 
tor's bounty,  and  to  plan  or  understand 
the  scheme  of  distribution. 

An  anticipated  refund  of  taxes  paid 
from  the  individual  account  of  an  Indian, 
when  received,  will  be  included  in  the 
estate  as  omitted  property  in  accordance 
with  25  CFR  15.31  and  the  original  order 
of  distribution  need  not  be  stayed,  recon- 
sidered or  amended  pending  the  receipt 
of  such  a  refund. 

Estate     of     Wook-Kah-Nah,      Comanche 
Allottee  No.  1927,  IA-855  (Oct.  21,  1958) 

65  I.  D.  436 

An  appeal  to  the  Secretary  of  the  Inter- 
ior from  a  decision  by  an  Examiner  of 
Inheritance  denying  a  petition  for  rehear- 
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ing  on  a  deceased  Indian's  estate  will  not 
be  favorably  considered  where  such  appeal 
was  not  filed  within  the  time  prescribed 
by  the  Departmental  probate  regulations, 
and  the  estate  has  been  distributed. 
Estate  of  Julia  Long  Cat  Big  Charger 
Chost  Bear,  Pine  Ridge  Sioux  Allottee  No. 
6881,  IA-867  (Nov.  14,  1958) 

Limitations  prescribed  by  State  law  are 
hot  applicable  to  wills  made  by  Indians  in 
disposing  of  trust  or  restricted  property, 
unless  adopted  in  the  regulations  promul- 
gated by  the  Secretary  of  the  Interior  re- 
specting Indian  Wills. 

The  right  of  Indians  to  dispose  of  re- 
stricted property  hy  will  without  regard 
to  limitations  imposed  by  State  law  is  not 
modified  or  affected  by  section  4  of  the 
Indian  Reorganization  Act. 

An  Indian  testator,  when  disposing  of 
trust  or  restricted  property  by  his  will,  is 
not  required  by  the  regulations  of  the 
Secretary  of  the  Interior  to  name  or  pro- 
vide for  a  child  or  children  so  as  to  avoid 
intestacy  as  to  pretermitted  children  under 
the  laws  of  a  state. 

Estate  of  Harry  Shale,  Quinaielt  No.  408, 
IA-880  (Nov.  21,  1958) 

When  an  Indian  decedent  had  provided 
an  allotment  for  his  daughter  while  in 
the  Army,  had  written  letters  to  her  as  a 
father,  had  recognized  her  as  his  daughter 
over  a  period  of  years,  and  when  the 
daughter,  being  born  in  wedlock,  was 
n'amed  as  his  daughter  in  a  divorce  decree, 
and  also  named  as  his  daughter  in  his  will, 
the  daughter  will  be  presumed  to  be  his 
legitimate  child  regardless  of  any  doubts 
he  may  have  professed  to  the  contrary. 

When  circumstances  of  inequality  or  un- 
fairness in  a  will  are  coupled  with  a  con- 
fidential relationship  existing  between  a 
testator  and  a  favored  beneficiary  named 
in  the  will,  as  a  result  of  which  relation- 
ship the  beneficiary  has  dominated  and 
controlled  the  testator  for  Some  time,  there 
is  a  presumption  of  undue  influence,  plac- 
ing the  burden  upon  the  proponent  of  the 
will  of  producing  evidence  to  show  that 
the  will  represented  the  uncontrolled  act 
of  the  testator. 

A  will  executed  by  a  chronic  alcoholic 
giving  his  entire  estate  (except  $10)  to  his 
bootlegger  friend  and  confidant,   thereby 


depriving  his  minor  daughter  of  needed 
funds  for  her  support,  is  an  inequitable 
and  unnatural  will. 

Although  an  Osage  Indian  will  is  in 
strict  accordance  with  the  laws  of  the  State 
of  Oklahoma,  before  it  Can  be  held  valid, 
it  must  be  approved  by  the  Secretary  of 
the  Interior. 

The  authority  of  the  Secretary  of  the 
Interior  to  approve  or  disapprove  a  will 
of  an  Osage  Indian,  as  provided  in  section 
8  of  the  act  of  Apr.  18,  1912  (37  Stat.  86), 
is  discretionary,  going  beyond  the  factum 
of  the  will  and  including  an  investigation 
of  the  considerations  which  may  have  in- 
duced the  testator  in  any  particular  case 
to  disinherit  his  heirs. 
Estate  of  Leo  B.  Mayse,  Unallotted  Osage 
Indian,  IA-838  (Dec.  5, 1958) 

A  person  not  of  Indian  blood  cannot  in- 
herit from  those  who  are  of  one-half  or 
more  Indian  blood  of  the  Osage  tribe  of 
Indians  any  right,  title  or  interest  to  any 
restricted  lands,  money  or  mineral  inter- 
ests of  the  Osage  Tribe. 

The  only  persons  who  can  contest  the 
probate  of  a  will  are  those  persons  having 
an  interest  in  the  estate  of  the  decedent. 

The  right  ordinarily  given  a  surviving 
spouse  to  administer  the  estate  in  the  event 
of  intestacy  and  to  contest  a  will  of  itself 
is  not  such  an  interest  in  the  estate  as  to 
entitle  such  spouse  to  contest  the  will  in 
all  instances. 

Facts  pertaining  to  the  right  to  inherit 
are  not  properly  presented  in  a  contest  of 
the  will  as  these  are  facts  pertaining  to 
inheritance  and  are  before  the  court  only 
at  the  time  of  the  distribution  of  the  estate, 
but  if  the  contestant's  own  admissions 
show  conclusively  that  she  can  in  no  event 
have  any  interest  in  the  estate  the  court 
may  refuse  to  hear  contestant  and  dismiss 
her  protest. 

The  right  of  a  surviving  spouse  to  inherit 
from  the  deceased  spouse's  estate  when 
their  marriage  was  entered  into  within  six 
months  after  procuring  a  divorce  and  the 
decedent  died  within  the  six-month  period, 
is  a  question  that  has  not  been  determined 
by  the  Oklahoma  Courts  with  such  finality 
as  to  guide  the  Secretary  of  the  Interior 
in  his  approval  or  disapproval  of  an  Osage 
will. 
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While  it  is  incumbent  upon  the  Secretary 
of  the  Interior  to  consider  the  laws  of 
Oklahoma  when  approving  the  will  of  an 
Osage  Indian,  if  it  appears  that  pertinent 
questions  pertaining  to  those  laws  have  not 
been  definitely  determined  by  the  Okla- 
homa Courts,  it  is  proper  for  the  Secretary 
to  avoid  making  his  own  interpretation  of 
such  laws  but  to  proceed  to  approve  the 
will. 

Estate   of  Jesse  Earl  Jones,    Unallotted 
Osage  Indian,  IA-881  (Jan.  5,  1959) 

To  have  testamentary  capacity,  a  tes- 
tator must  know  the  natural  objects  of 
his  bounty. 

It  is  incumbent  upon  an  Examiner  of 
Inheritance  to  take  testimony  relating  to 
the  testamentary  capacity  of  the  decedent 
to  execute  a  will,  and  as  to  the  circum- 
stances surrounding  its  execution. 

In  the  absence  of  clear  and  conclusive 
evidence,  all  available  witnesses  should  be 
called  to  give  testimony  under  oath,  with 
an  opportunity  of  any  interested  party  to 
cross-examine. 

A  supplemental  hearing  found  necessary 
to  secure  material  evidence  may  be  con- 
ducted only  after  notice  has  been  given  to 
those  persons  on  whom  notice  of  the  orig- 
inal hearing  was  served  and  to  such  other 
persons  as  the  testimony  taken  at  the 
original  hearing  indicates  may  have  a  pos- 
sible interest  in  the  estate. 

While  affidavits  not  included  in  the  orig- 
inal record  cannot  be  considered  as  evi- 
dence upon  review  on  appeal,  they  may  be 
given  consideration  in  aid  of  an  appeal  to 
describe  available  evidence  not  presented 
at  the  original  hearing. 
Estate  of  Charlotte  Davis  Kanine,  Nez 
Perce  Allottee  No.  4$4,  IA-828  (Jan.  8, 
1959) 

An  appeal  by  parties  claiming  an  interest 
in  an  estate  will  be  dismissed  upon  a  re- 
quest of  the  appellants  and  the  submission 
of  proof  that  a  settlement  between  all  of 
the  parties  has  been  effected. 
Estate  of  Osotewin  (Smokey  Woman,  or 
Mrs.  White  Tallow),  Deceased  Yankton 
Sioux  Allottee  No.  127,  IA-845  (Jan.  16, 
1959) 

Evidence  available  at  the  time  of  a  hear- 
ing will  not  be  considered  as  newly  dis- 
covered evidence. 


A  tender  of  evidence  serving  only  to  im- 
peach a  witness  who  has  testified  to  the 
competency  of  testatrix  at  the  time  of  the 
making  of  her  will,  when  there  remains 
other  credible  testimony  in  support  of  her 
competency,  does  not  constitute  persuasive 
justification  for  granting  a  rehearing. 
Estate  of  Lean  Woman  (Sankey),  Arapaho 
Allottee  No.  U87,  IA-886  (June.  24,  1959) 

While  the  naming  of  relatives  by  a  testa- 
trix in  her  will,  if  only  by  way  of  reference, 
will  show  that  the  testatrix  had  the  ob- 
jects of  her  bounty  in  mind,  nevertheless 
other  available  evidence  showing  that 
testatrix  had  knowledge  of  the  objects  of 
her  bounty  also  is  sufficient  to  support  the 
will. 

A  primary  purpose  of  a  will  is  to  alter 
the  normal  course  of  descent  of  the  prop- 
erty of  a  testatrix  in  the  manner  of  her 
choice. 

Estate  of  Kaun-dy  {Joanna),  Deceased 
Kiowa  Allottee  No.  1121,  IA-1008  (Nov.  23, 
1959) 

A  presumptive  heir  who  did  not  receive 
the  notice  of  hearing  required  by  25  CFR 
15.4  is  entitled  to  a  new  hearing  in  special 
circumstances  where  none  of  the  presump- 
tive heirs  was  present  at  the  original  hear- 
ing and  the  record  fails  to  disclose  a  defi- 
nite attempt  to  locate  them  for  notification. 
Estate  of  Alphonse  Guie,  a/k/a  Gwen  or 
Gua,  IA-1030  (Dec.  2,  1959) 

The  findings  of  an  Examiner  of  Inherit- 
ance with  respect  to  the  validity  of  an 
Indian's  testamentary  disposition  will  not 
be  disturbed  when  they  are  supported  by 
competent  evidence. 

Estate   of   Mary   Taylor   Ward,   IA-1018 
(Dec.  7, 1959) 

A  close  confidential  relationship  existing 
between  a  major  beneficiary  of  a  will  and 
the  testator  may  give  rise  to  a  presump- 
tion of  undue  influence,  but  in  any  event 
only  slight  evidence  is  required  to  establish 
undue  influence  when  such  close  relation- 
ship is  shown. 

A  will  may  be  approved  in  part  and  dis- 
approved in  part  where  the  undue  influence 
is  apparent  only  with  respect  to  a  portion 
of  the  will,  and  such  portion  is  clearly 
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separable  from  the  rest  of  the  instrument 
which  is  unaffected  by  the  undue  influence. 
Estate  of  Milton  Holloway,  Deceased  Osage 
Allottee,  IA-742  (Dec.  8, 1959)    66  I.D.  411 

A  letter  written  and  dated  entirely  in  the 
handwriting  of  decedent  and  informing  the 
recipient  that  she  is  to  be  the  sole  bene- 
ficiary of  the  writer's  estate  is  a  valid 
holographic  will  under  the  laws  of  Okla- 
homa. Where  the  intent  to  make  a  testa- 
mentary disposition  of  property  is  clear 
and  specific  it  is  immaterial  that  matters 
of  a  casual  or  extraneous  nature  also  are 
included  in  the  letter. 
Estate  of  James  H.  Montgomery,  IA-938 
(Dec.  11, 1959) 

State  laws  have  no  application  in  de- 
termining the  validity  of  wills  of  Indians 
disposing  of  their  trust  or  restricted 
property. 

The  failure  by  the  testatrix  to  request 
an  attesting  witness  to  subscribe  her  name 
as  such,  will  not  in  and  of  itself  cause  the 
invalidity  of  the  will  of  an  Indian  dispos- 
ing of  her  trust  or  restricted  property.  The 
regulations  (25  CFR  15.28(a),  formerly 
81.28(a))  require  only  that  two  adult  dis- 
interested persons  shall  act  as  attesting 
witnesses. 

Estate  of  Annie  Devereaux  Howard,  Black- 
feet  Allottee  No.  2105,  IA-884  (Dec.  17, 
1959) 

Proof  of  testamentary  capacity  of  aged 
and  infirm  Osage  Indian  made  by  testi- 
mony of  scrivener  and  witnesses  to  his  will 
is  not  overcome  by  testimony  of  others  as 
to  his  generally  poor  health  and  condition 
at  the  period  when  the  will  was  executed. 
Estate  of  Joseph  Daniels,  Deceased  Osage 
Allottee,  IA-937  (Apr.  14, 1960) 

Presumptions  of  undue  influence  and  co- 
ercion do  not  arise  from  the  naming  of  a 
wife,  her  brother-in-law  and  his  children  as 
beneficiaries  under  a  will,  to  the  exclusion 
of  a  half-brother,  since  this  was  a  reason- 
able and  logical  distribution  of  decedent's 
estate,  because  of  the  long  and  close  asso- 
ciation with  the  brother-in-law  and  his 
family. 

Estate  of  Ho-To  (Elbus),  IA-922  (Sept.  15, 
1960) 

Further  hearing  will  not  be  granted  an 
appellant  who  contests  the  validity  of  an 


Osage  will  on  the  ground  the  decedent  was 
not  validly  married  to  a  person  named  as 
wife  in  the  will  where  extensive  evidence 
on  the  point  has  been  presented  at  the 
hearing  on  the  will  and  appellant  makes  no 
showing  by  his  appeal  there  is  newly  dis- 
covered evidence  available,  and  approval 
of  will  by  Superintendent  will  be  affirmed 
where  the  record  contains  documentary 
proof  of  marriage. 

Estate  of  Oscar  Logan,  Deceased  Osage 
Allottee,  IA-1168  (Oct.  5,  1960) 

Restricted  Indian  lands  subject  to  sec- 
tion 4  of  the  Act  of  June  18, 1934  (48  Stat. 
984,  985;  25  U.S.C.  sec.  464)  cannot  be 
taken  by  devise  when  the  devisee  is 
neither  a  member  of  the  Tribe  having  ju- 
risdiction over  the  lands  nor  an  heir  at  law 
of  the  testator. 

Estate  of  Emma  Blowsnake  Ooodoean 
Mike,  Also  Known  As  Emma  Walking 
Priest,  I A  916  (Oct.  26,  1960) 

A  rehearing  will  not  be  granted  for  the 
purpose  of  examining  contestants'  sugges- 
tions, involving  the  age,  hospitalization 
and  subsequent  guardianship  of  the  testa- 
trix, that  a  testatrix  may  not  have  had 
testamentary  capacity,  where  the  evidence 
furnished  by  the  attesting  witnesses  is  to 
the  effect  that  the  testatrix  had  testamen- 
tary capacity  at  the  time  the  will  was  exe- 
cuted. 

Estate  of  Eatherine  Antoine  Swimptkin, 
IA-1163  (Dec.  28,  1960) 

The  modification  of  a  probate  order  by 
an  Examiner  of  Inheritance  with  respect 
to  the  allowance  of  a  creditor's  claim  does 
not  constitute  reopening  of  the  case  in  re- 
gard to  the  determination  of  heirs,  and 
denial  of  a  petition  for  rehearing  on  the 
latter  point  was  proper  when  the  time  for 
filing  such  petition  had  expired  almost  two 
years  before  the  denied  petition  was  filed. 
Estate  of  White  Hat  (Frank  Wood  or 
Woods),  IA-1194  (May  1,  1961) 

68  I.D.  121 

Under  the  provisions  of  the  act  of  Apr.  18, 
1912  (37  Stat.  86),  the  approval  by  the 
Secretary  of  the  Interior  of  an  Osage  In- 
dian's will  which  contains  a  revocation 
clause  shall  effectively  revoke  prior  wills 
of  the  testator  even  though  the  approved 
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will  fails  as  a  dispositive  instrument  by 
operation  of  law  because  of  the  testator's 
subsequent  marriage. 

Estate  of  Marjorie  May  Copperfield,  Unal- 
lotted Osage  Indian  (Restricted) ,  IA-1293 
(Sept.  14,  1962)  69  I.D.  143 

Devises  and  bequests  of  restricted  In- 
dian property  to  a  board  of  trustees  of  a 
foundation  established  to  promote  religious 
work  among  Indians  are  not  invalid  as  an 
attempt  to  establish  a  private  trust  of  re- 
stricted Indian  property. 
Estate  of  Lizzie  Arthur,  IA-1236  (Feb.  25, 
1963)  70  I.D.  24 

An  Examiner  of  Inheritance  who  suc- 
ceeds one  who  died  subsequent  to  conduct- 
ing hearings  in  a  will  contest  but  before 
entering  an  order  approving  the  will  or 
determining  heirs  must  conduct  new  hear- 
ings before  he  can  validly  approve  the  will 
or  determine  heirs  unless  the  parties  stipu- 
late the  case  may  be  decided  on  the  basis 
of  the  evidence  taken  by  the  deceased 
Examiner. 

Estate  of  Charles  White,  Nez  Perce  Allottee 
No.  66,  IA-754  (Mar.  27,  1963)    70  I.D.  102 

Testimony  of  lay  witnesses  not  present 
at  the  execution  of  the  will,  establishing 
that  testator  was  in  poor  health,  that  he 
was  unable  to  manage  his  property,  that 
he  customarily  used  intoxicants  to  excess, 
and  that  he  appeared  to  be  intoxicated  at 
different  times  on  the  day  the  will  was  ex- 
ecuted, does  not  meet  the  burden  of  proving 
testamentary  incapacity  placed  upon  con- 
testants where  testimony  of  scrivener  and 
attesting  witnesses,  and  the  rationality  of 
the  will  support  a  contrary  finding. 

Where  a  decedent,  in  the  six-month 
period  following  a  divorce,  during  which 
Oklahoma  law  prevented  remarriage  to 
any  party  other  than  the  divorced  spouse, 
executed  a  will  devising  property  to  "my 
wife";  his  divorced  spouse,  in  attempting 
to  establish  that  an  alleged  subsequent 
marriage  between  herself  and  the  dece- 
dent, during  said  period,  revoked  the  will 
by  operation  of  law,  cannot,  where  circum- 
stances rule  out  the  possibility  that  any 
other  former  spouse  was  the  intended  de- 
visee, successfully  maintain  the  position 
that  because  she  was  not  the  decedent's 


wife  at  the  time  he  executed  the  will,  she 
was  not  provided  for  in  the  will. 
Estate  of  Harris  Eugene  Russell,    Unal- 
lotted   Osage   Indian,    IA-1275    (May    2, 
1963)  70  I.D.  151 

In  approving  an  Indian  will  disposing  of 
restricted  property,  the  Secretary  of  the 
Interior  is  not  bound  by  state  law  or  a 
state  court  decree  governing  the  dispo- 
sition of  unrestricted  property  under  the 
will,  and  a  hearing  on  the  validity  of  the 
will  with  respect  to  the  restricted  property 
should  be  accorded  interested  parties. 
Charles  Clement  Richard,  IA-1260 
(July  15,  1963) 

A  decision  of  an  Examiner  of  Inherit- 
ance that  a  testator  afflicted  with  senile 
dementia  who  prior  to  making  the  will  had 
been  adjudged  insane  and  later  placed 
under  guardianship  lacked  testamentary 
capacity,  will  not  be  disturbed  on  appeal 
where  evidence  on  the  testator's  compe- 
tency when  the  will  was  made  is 
conflicting. 

Estate  of  Tsegetivo,  a/k/a  Chicken 
Tseventivo,  Deceased  Allotted  Bannock  No. 
1156,  IA-1192  (Aug.  29,  1963) 

An  unapproved  alleged  contract  to  make 
a  will  devising  restricted  Indian  land  is 
inappropriate  for  approval  and  a  claim 
for  specific  performance  thereof  against 
a  restricted  Indian  estate  must  be  denied. 
Stella   Conger,   IA-1292    (Mar.   10,   1964) 

71  I.D.  98 

Where  the  sole  devisee  of  restricted 
Indian  property  dies  prior  to  the  death 
of  the  testator,  in  approving  the  will  under 
the  act  of  Feb.  14,  1913,  37  Stat.  678; 
25  U.S.C.  sec.  373,  this  Department,  unless 
contrary  to  the  intent  of  the  testator,  ap- 
plies the  rule  that  the  devise  does  not 
lapse  but  that  the  lineal  descendants  of 
the  devisee  take  by  substitution  under  the 
will. 

Estate  of  Frank  Simpson,  Pawnee  Allottee 
No.  645,  IA-1270  (Mar.  11,  1964) 

71  I.D.  103 

Proof  of  testamentary  capacity  of  aged 
and  infirmed  Osage  Indian  made  by  testi- 
mony of  scrivener  and  attesting  witnesses 
to  his  will  is  not  overcome  by  testimony  of 
others  as  to  his  general  poor  health  and 
condition  at  the  period  when  his  will  was 
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executed,  nor  will  undue  influence  be  pre- 
sumed from  visits  by  relatives  with  dece- 
dent during  last  illness  before  execution 

of  will. 

Estate  of  Louis  8.  Miller,  Deceased  Osage 
Allottee  No.  1119,  IA-1196  (Mar.  30,  1964) 
Evidence  that  testator  threw  his  will 
i  into  a  pile  of  discarded  personal  papers  on 
the  floor  in  his  home  a  few  days  before 
his  death  from  cancer,  and  then  watched 
his  wife  gather  the  papers  for  burning, 
does  not  support  a  finding  that  the  will, 
which  was  subsequently  found  among  the 
.discarded  papers,  was  thereby  revoked. 
Estate  of  John  H.  Rogers,  IA-1331  (Apr.  6, 
1964) 

An  aged  and  infirm  Indian  who  was  bed- 
fast and  had  occasional  lapses  of  memory 
Was  competent  to  make  a  will  when  it  is 
established  that  at  such  time  she  had  the 
mental  capacity  to  know  in  a  general  way 
the  business  in  which  she  was  engaged, 
,  the  act  being  performed,  generally  what 
property  she  possessed,  the  natural  objects 
of  her  bounty  and  the  distribution  which 
she  desired  to  make  of  her  property. 

To  invalidate  a  will  for  undue  influence 
it  must  be  shown  that  the  free  will  of  the 
testator  was  destroyed  or  that  the  will 
of  another  was  substituted  for  that  of  the 
testator.     Something  more  than  the  op- 
portunity for  or  possibility  or  suspicion  of 
undue  influence  is  required  to  be  shown  in 
order  to  void  a  Will  for  undue  influence. 
Evidence    of    conduct    showing    affection, 
i     compliance    with    wishes    or    requests   of 
t    I  testator  or  even  general  influence  which  is 
not  brought  to  bear  on  the  testamentary 
act  is  insufficient  to  establish  undue  influ- 
j     ence. 

Estate  of  Kau-Ko-E   (Belle),  Kiowa  Al- 
lottee No.  U06,  IA-1257  (Apr.  17,  1964) 
The  intent  of  the  testator  is  the  first, 
l!      basic  and  fundamental  rule  in  the  Construc- 
tion of  wills  and  that  intent  should  be 
'      given  effect  even  if  it  involves  the  rejec- 
tion of  the  literal  meaning  of  particular 
words   or  the   supplying   or   omission   of 
words  in  the  testator's  will. 

Upon   the  death  of  a   Yakima   Indian 

woman  testate  leaving  her  restricted  and 

"j      trust  property  to  her  husband  who  was 

hot  eligible  to  take  the  testator's  restricted 

Yakima  estate  under  sec.  7  of  the  act  of 


Aug.  9,  1946;  60  Stat.  968,  969,  the  husband 
is  considered  to  have  predeceased  the 
testatrix,  giving  effect  to  the  bequests  and 
devises  contingent  upon  the  death  of  the 
husband  before  the  testatrix,  except  that 
the  devise  to  the  husband  is  given  effect 
to  the  extent  of  the  one-half  interest  for 
life  in  restricted  Yakima  land  that  a  sur- 
viving spouse  may  take  under  the  cited 
Act. 

Estate  of  Seeoote  Howwashmien  (Ger- 
trude Burke  Haines  or  Hines),  Deceased 
Yakima  Allottee  No.  1800,  IA-1222  (May  4, 
1964) 

A  petition  for  rehearing  was  properly 
denied  for  untimeliness  under  25  CFR 
15.17  by  an  Examiner  of  Inheritance  when 
it  was  mailed  by  the  petitioner's  attorney 
on  the  last  day  of  the  60-day  period  pro- 
vided by  the  regulation  but  was  not  re- 
ceived by  the  Superintendent  until  after 
the  expiration  date. 

Estate  of  Jack  Fighter,  Fort  Peck  Allottee 
No.  1309,  IA-1346  (May  26,  1964) 

71 1.D.  203 

Where  the  record  on  appeal  affirmatively 
shows  that  the  will  of  an  Osage  Indian 
was  properly  executed  and  the  testator  was 
competent  to  make  a  will  and  appellant 
has  failed  to  specify  and  prove  any  ground 
upon  which  to  disapprove  the  will,  the  ap- 
proval of  the  will  by  the  Acting  Superin- 
tendent of  the  Osage  Agency  will  be 
affirmed. 

Estate  of  Dudley  Haskell,  Allotted  Osage 
Indian,  IA-1381  (July  15, 1964) 

An  Osage  Indian  testator's  chronic  al- 
coholism, indolence,  and  marital  difficul- 
ties are  insufficient  grounds  for  disapprov- 
ing his  will  where  the  weight  of  evidence 
supports  a  finding  that  in  executing  his 
will  he  had  testamentary  capacity,  was  not 
unduly  influenced,  complied  with  relevant 
Oklahoma  statutes,  and  made  a  natural 
disposition  of  his  property. 
Francis  Wheeler,  IA-1191  (July  24,  1964) 

An  unapproved  alleged  contract  to  make 
a  will  devising  restricted  Indian  land  and 
other  property  is  inappropriate  for  ap- 
proval and  a  request  for  performance 
thereof  against  a  restricted  Indian  estate 
must  be  denied. 

Estate  of  Phillip  Kahclamat,  Yakima  Al- 
lottee No.  3127,  IA-1317  (Oct.  23,  1964) 
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VH.  FEE  LANDS 


A  lessee  of  an  Indian  allotment  who  pur- 
chases the  property  is  entitled  to  a  refund 
of  advance  rentals  paid  to  the  former 
owner  when  the  invitation  to  bid  under 
which  the  purchase  was  made  so  provides, 
and  this  right  is  unaffected  by  the  date 
when  the  title  to  the  land  passes. 
Appeal  of  George  H.  Schmidt,  IA-1171 
(Oct.  4,  I960) 

VIII.  INDIVIDUAL   RIGHTS  IN  TRIBAL 
PROPERTY 

Off-reservation  fishing  rights  guaranteed 
by  treaties  with  Indian  tribes  are  tribal 
rights  which  may  be  regulated  by  the 
tribes,  and  a  tribal  member  who  does  not 
fish  in  conformity  with  tribal  regulations 
would  not  have  a  treaty-right  defense  to  a 
State  prosecution  for  violation  of  State 
conservation  laws. 

Off-Reservation  Fishing  Rights  of  Indians 
in  Washington  and  Oregon,  M-36638 
(May  16,  1962)  69  I.D.  68 

Annuity  and  per  Capita  Payments 

When  pursuant  to  section  5(a)  (3)  of  the 
act  of  Aug.  13,  1954  (68  Stat.  718),  the 
selection  is  made  of  all  that  property  of 
the  Klamath  Tribe  which  is  to  be  sold  to 
pay  off  withdrawing  members,  a  partition 
of  the  tribal  property  results.  Thereafter 
withdrawing  members  will  be  entitled  to 
receive  all  the  income  from  the  property 
so  selected,  but  will  not  receive  per  capita 
payments  from  the  remaining  tribal  prop- 
erty. 

Under  section  16  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718),  per  capita  payments 
may  be  made  from  the  capital  reserve  fund 
of  the  Klamath  Tribe  established  by  50 
Stat  872. 

Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 

The  requirement  of  the  act  of  June  15, 
1934  (48  Stat.  964),  that  a  member  of  the 
Menominee  Tribe  be  living  on  the  last  day 
of  the  fiscal  year  in  order  that  his  estate 
share  in  a  per  capita  payment  out  of 
stumpage  earned  during  that  fiscal  year, 
has  been  repealed  by  section  3  of  the  act 
of  June  17,  1954  (68  Stat.  250),  with  re- 
spect to  per  capita  payable  from  stump- 
age  earned  during  a  fiscal  year  ending  on 
a  date  subsequent  to  June  17,  1954,  since 


the  1954  act  vested  in  each  member  on  the 
final  roll  an  individual,  undivided  share 
in  the  property  of  the  Tribe. 
Menominee  Per  Capita  Payments,  M-36288 
(June  23,  1955) 

A  power  of  attorney  given  by  an  Indian 
with  respect  to  the  disbursement  of  annuity 
payments  due  him  as  a  member  of  the  tribe 
is  revocable  at  the  will  of  the  Indian  maker 
irrespective  of  the  fact  that  the  power 
contains  an  express  provision  against 
revocation. 

Revocability  of  Authorities  Given  by  Me- 
nominee Indian  to  the  Superintendent  of 
an  Indian  Agency  With  Respect  to  the  Dis- 
bursement of  Per  Capita  Distribution  of 
Tribal  Funds,  M-36372  (Sept.  11,  1956) 

In  making  a  per  capita  distribution  of 
tribal  funds  under  the  act  of  Aug.  9,  1955 
(69  Stat.  559),  which  calls  for  distribution 
to  the  "heirs  or  devisees"  of  deceased  mem- 
bers of  the  tribe,  it  is  proper  to  distribute 
the  funds  to  a  general  residuary  legatee. 
Estate  of  Minnie  Mehojah  Rowe,  Raw 
Allottee  No.  77,  IA-852  (May  21,  1957) 

64  I.D.  141 

Osage  Headrights 

A  contract  by  an  Osage  Indian  to  make 
a  will  disposing  of  his  Osage  Indian  head- 
right  is  invalid  because  an  interest  in  such 
headright  owned  by  a  person  of  Indian 
blood  cannot  be  alienated. 
BismarJc  Hosier,  IA-150  (July  20,  1956) 

63  I.D.  205 

IX.  IRRIGATION 

(1)  Sales  of  trusteed  allotted  Indian 
lands  on  Wind  River  Indian  Reservation 
made  prior  to  Feb.  14,  1920,  are  free 
of  construction  charges  for  irrigation 
ditches  existing  at  time  of  sale,  in  absence 
of  specific  agreement  to  the  contrary ;  such 
sales  made  subsequently  are  subject  to 
these  charges,  in  absence  of  specific  agree- 
ment to  the  contrary. 

(2)  Sales  of  fee  patented  allotted  Indian 
lands  on  Wind  River  Indian  Reservation 
made  prior  to  Feb.  14,  1920,  are  free  of 
construction  charges  for  irrigation  ditches 
existing  at  time  of  sale,  in  absence  of 
specific  agreement  to  the  contrary;  as  to 
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i such  sales  made  subsequently,  liability 
for  these  charges  depends  upon  whether 
or  not  the  purchaser  assumed  it. 

(3)  In  any  event,  in  the  case  of  both 
trusteed  and  fee  patented  allotted  Indian 
lands,  the  lien  imposed  by  the  act  of  Mar.  7, 
;1928.  for  construction,  operation  and 
'maintenance  charges  runs  with  the  land. 
Collection  of  Accrued  and  Unpaid  Con- 
struction Charges  Against  Non-Indian 
[Lands  of  the  Wind  River  Indian  Irrigation 
Project,  Wyoming,  M-36479  (Nov.  26, 1958) 

The  provisions  of  law  and  Departmental 
regulations  which  govern  the  size  of  farm 
units  within  the  Flathead  Irrigation  Proj- 
ect permit  units  which  vary  in  size  between 
40  and  160  acres,  and  where  an  increase 
in  the  irrigable  area  of  a  farm  unit  as 
!  originally  established  is  necessary  to  sup- 
i  port  a  family  or  to  carry  on  an  economical 
tfamilysized   farming  operation  this  may 
.  be  accomplished  by  combining  two  or  more 
>.  units  into  a  single  unit  of  not  more  than 
160  acres   and   amending  the  farm   unit 
.  plat  accordingly. 

The  irrigation  construction  charges  on 
farm  units  and  privately  held  tracts  with- 
in the  Flathead  Project  have  not  been  paid 
in  full  within  the  meaning  of  the  acreage 
limitation  provision  in  the  act  of  Aug.  9, 
1912  (37  Stat.  265),  since  all  such  charges 
owing  to  the  United  States  have  not  been 
paid,  though  none  are  currently  owing.  The 
fact  that  future  construction  charges  are 
subject  to  repayment  from  power  revenues 
|  as  provided  by  the  act  of  May  25,  1948  (62 
|  Stat.  269),  does  not  alter  the  conclusion 
that  such  charges  have  not  been  paid  in 
full  within  the  meaning  of  the  acreage  limi- 
tation provisions  of  the  1912  Act. 
Acreage  Limitations  on  Landholding  with- 
in the  Flathead  Irrigation  Project,  Mon- 
tana, M-36667  (Oct  21,  1964) 

X.  LEASES  AND  PERMITS 

Generally 

The  act  of  Aug.  9,  1955  (69  Stat  540), 
applies  generally  to  the  leasing  of  re- 
stricted Indian  lands  wherever  situated, 
including  reservations  such  as  the  Crow 
Reservation,  where  special  leasing  statutes 
had  theretofore  been  enacted,  thus  supply- 
ing additional  leasing  authority  without 


displacing  or  superseding  the  special 
statutes. 

Application  of  the  General  Leasing  Act  of 
August  9,  1955  (69  Stat.  540),  to  the  Crow 
Indian  Reservation,  Montana,  M-36318 
(Dec.  15,  1955)  62  I.D.  469 

Mining  or  gas  and  oil  leases  are  not 
authorized  by  the  act  of  Aug.  14,  1955 
(69  Stat.  725),  which  provides  for  the 
Secretary  of  the  Interior  to  grant  leases 
on  the  Colorado  River  Reservation  for 
"public,  religious,  educational,  recrea- 
tional, residential,  or  business  purposes,  in- 
cluding the  development  or  utilization  of 
natural  resources  in  connection  with  oper- 
ations under  such  leases  *  *  *." 
Mining  Leases  on  Unassigned  Lands  Lo- 
cated on  the  Colorado  River  Reservation, 
M-36327  (Jan.  19, 1956) 

The  Secretary  of  the  Interior  has  au- 
thority to  make  a  notation  in  a  patent  for 
tribal  or  allotted  Indian  land  concerning 
the  encumbrance  thereon  and  such  a  nota- 
tion is  administratively  desirable. 
Effect  of  Terminal  Legislation  Upon  Rev- 
ocable Rights-of-Way  and  Other  Real 
Property  Encumbrances  on  Indian  Lands, 
M-36369  (Sept.  17, 1956) 

Lease  of  tribal  lands  by  a  tribe  with  Sec- 
retarial approval  made  pursuant  to  the 
Leasing  Act  of  Aug.  9,  1955  (69  Stat.  539), 
will  not  be  impaired  by  a  future  allotment 
of  the  land  to  an  individual  Indian,  which 
will  be  taken  by  the  allottee  subject  to  such 
lease.  A  lease  thus  authorized  by  law  is 
not  an  encumbrance  on  allotted  land  for- 
bidden by  section  5  of  the  Mission  Indian 
Act  of  Jan.  12, 1891  (26  Stat  712). 
Tribal  Lease  of  the  Hot  Springs  Adminis- 
trative Reserve  of  the  Agua  Caliente  In- 
dian  Reservation,  California,  M-36509 
(May  22,  1958) 

Agreements  by  Indian  lessors  and  their 
lessees,  made  independently  of  approved 
leasing  arrangements  of  trust  or  restricted 
Indian  lands  and  purporting  either  to  as- 
sure the  lessees'  tenure  beyond  the  term 
of  approved  leases  or  to  require  the  pay- 
ment by  the  Indian  lessors  for  any  im- 
provements by  the  lessees,  are  inoperative 
as  affecting  the  trust  or  restricted  property 
of  the  Indians  for  leasing  purposes  or 
otherwise  without  approval  as  required  by 
law. 
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No  rights  accrue  to  a  proposed  lessee  or 
holder  of  trust  or  restricted  Indian  lands 
in  the  absence  of  approval  required  by  a 
statute  or  regulations  based  on  such  stat- 
ute, and  the  Federal  Government  has  the 
power  to  maintain  an  action  opposing  the 
use  of  restricted  lands  held  under  un- 
authorized lease. 

Validity  of  Unapproved  Side  Agreements 
Between  Indians  and  Lessees  of  Restricted 
Lands,  M-36549  (Feb.  3, 1959) 

The  general  long-term  leasing  act  (25 
U.S.O.  sec.  415),  which  authorizes  the  leas- 
ing of  tribal  lands  by  the  Indian  owners, 
is  inapplicable  to  the  unassigned  lands  of 
the  Colorado  River  Indian  Reservation 
until  the  beneficial  ownership  in  such  lands 
has  been  determined. 

Authority  to  Lease  Unassigned  Lands  of 
the  Colorado  River  Indian  Reservation, 
M-36557  (Feb.  24,  1959)  66  I.D.  57 

A  provision  in  the  regulations  giving  the 
Superintendent  authority  to  execute  leases 
on  behalf  of  Indians  "who  are  nonresi- 
dents and  whose  whereabouts  are  un- 
known to  him"  carries  with  it  an  implied 
obligation  to  make  reasonable  and  diligent 
efforts  to  locate  such  persons  and  it  is  a 
question  of  fact  as  to  whether  such  efforts 
were  made. 

Appeal  of  Orie  E.  Dosdall,  IA-1043 
(Sept.  22,  1959) 

The  fact  that  the  Government  over  a  long 
period  of  time  accepted  without  objection 
lesser  royalties  than  it  later  finds  are  due 
under  the  terms  of  a  tribal  mineral  lease 
does  not  estop  it  from  asserting  a  claim  for 
additional  royalties. 

Lewiston  Lime  Company,  IA-1077  (Mar.  1, 
1960)  67  I.D.  78 

Whether  a  farming  and  grazing  lease  of 
restricted  Indian  land  should  be  canceled 
because  of  commercial  hog  raising  con- 
ducted for  a  time  on  the  leased  land  is  a 
matter  for  administrative  determination  to 
be  made  in  view  of  the  particular  circum- 
stances involved. 

Appeal  of  John  A.  Keathley,  IA-1165 
(June  16,  1960) 

A  lessee  of  an  Indian  allotment  who  pur- 
chases the  property  is  entitled  to  a  refund 


of  advance  rentals  paid  to  the  former 
owner  when  the  invitation  to  bid  under 
which  the  purchase  was  made  so  provides, 
and  this  right  is  unaffected  by  the  date 
when  the  title  to  the  land  passes. 
Appeal  of  George  H.  Schmidt,  IA-1171 
(Oct.  4, 1960) 

A  purchaser  of  Indian  lands  is  entitled 
to  rentals  paid  by  a  lessee  of  the  lands 
when  the  invitation  for  bids  under  which 
the  purchase  was  made  so  provides,  and 
this  right  is  unaffected  by  the  date  when 
title  to  the  land  passed  by  patent  in  fee. 
Appeal  of  Emanuel  Bitterman,  IA-1170 
(June  5,  1961)  m  I.D.  154 

Executory  lease  agreements  with  com- 
petent Crow  Indians  which  purport  to  can- 
cel existing  leases  between  the  same  par- 
ties as  of  a  date  one  year  or  eighteen 
months  in  the  future  and  to  take  effect 
themselves  as  five-year  leases  at  that  fu- 
ture date  violate  the  act  of  Mar.  15,  1948 
(62  Stat.  80)  and  are  void. 

Any  leasing  agreement  or  combination  of 
agreements  affecting  a  competent  Crow  al- 
lotment held  in  trust  by  the  United  States 
which  does  not  allow  the  Indian  to  negoti- 
ate freely  for  a  new  lease  of  the  property 
at  least  once  every  five  years  violates  the 
act  of  Mar.  15.  1948  (62  Stat.  80)  and  is 
void. 

Leasing  of  Crow  Indian  Lands,  M-36644 
(Nov.  29,  1962)  69  I.D.  203 

Under  the  act  of  Aug.  9,  1955  (69  Stat. 
539;  25  U.S.C.  sec.  415),  which  authorizes 
the  Indian  owners  of  restricted  tribally 
or  individually  owned  lands  to  lease  such 
lands,  with  the  approval  of  the  Secretary 
of  the  Interior,  for  a  term  of  not  to  exceed 
twenty-five  years  "for  those  farming  pur- 
poses which  require  the  making  of  a  sub- 
stantial investment  in  the  improvement 
of  the  land  for  the  production  of  special- 
ized crops  as  determined  by  said  Secre- 
tary," the  phrase  "specialized  crops"  is  not 
one  of  limitation,  and  the  Secretary  is  au- 
thorized to  approve  such  leases  if,  in  order 
to  produce  the  crop  or  crops  proposed  to  be 
grown,  he  determines  that  a  substantial 
investment  in  the  improvement  of  the  land 
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is  necessary  for  that  purpose  and  the  lessee 
is  required  to  make  such  an  investment. 
Long-Term  Farming  Leases  of  Indian 
Lands  Under  the  Act  of  Aug.  9,  1955  (69 
Stat.  539;  25  U.S.C.,  Sec.  415) ,  as  Amended, 
M-36651  (Apr.  8,  1963)  70  I.D.  119 

Grazing 

The  right  of  members  of  the  Klamath 
Tribe  to  free-use  grazing  on  tribal  land 
will  not  terminate  upon  publication,  un- 
der the  act  of  Aug.  13,  1954  (68  Stat. 
718),  of  the  final  membership  roll.  The 
right  to  so  use  tribal  land  will  continue 
until  tribal  title  is  extinguished  by  sale,  or 
by  transfer  pursuant  to  section  6(a)  of 
that  act,  in  which  latter  event  the  use  of 
the  range  will  be  governed  by  the  terms  of 
the  plan  pursuant  to  which  such  transfer 
is  made. 

Klamath   Terminal   Legislation,   M-36284 
(May  20,  1955)  62  I.D.  186 

The  act  of  Oct.  17,  1940  (54  Stat.  1187; 
50  U.S.C.  App.  sec.  561),  commonly  known 
as  the  Soldiers'  and  Sailors'  Civil  Relief 
Act.  has  no  application  to  leases  or  permits 
on  Indian  lands. 

Even  if  applicable  to  Indian  lands,  the 
provisions  of  the  Soldiers'  and  Sailors' 
Civil  Relief  Act,  which  protect  the  rights  of 
persons  in  the  military  service  from  for- 
feiture or  prejudice,  would  not  apply  to 
action  taken  under  a  permit  on  Indian 
lands  to  reduce  the  area  of  the  permit 
where  the  permit  expressly  provides  for 
such  a  reduction  at  any  time  in  the  dis- 
cretion of  the  Commissioner  of  Indian 
Affairs  since  such  action  does  not  result 
from  any  failure  by  the  permittee  to  do 
any  act  that  he  might  have  done  if  he  had 
not  been  in  the  military  service. 
Applicability  of  Soldiers'  and  Sailors'  Civil 
Relief  Act  to  Grazing  Leases  and  Permits 
on  Indian  Lands,  M-36335  (Mar.  15,  1956) 

Where  pursuant  to  authority  granted  by 
the  Departmental  regulations,  and  for  pur- 
poses of  conservation  and  the  effective  utili- 
zation of  grazing  resources,  a  division  of 
the  range  area  is  made  into  range  units  re- 
garded as  suitable  by  field  officials  of  the 
Bureau  of  Indian  Affairs,  such  action  will 


not  be  disturbed  in  the  absence  of  a  show- 
ing that  the  division  of  the  range  was  im- 
proper. 

Where  a  privilege  is  extended  in  connec- 
tion with  the  advertisement  of  Indian 
lands  for  grazing  purposes  for  an  existing 
permittee  to  meet  the  high  bid,  the  exer- 
cise of  that  privilege  in  the  manner  re- 
quired will  enable  the  existing  permittee 
to  obtain  a  new  grazing  permit  on  the  lands 
included  in  the  expiring  permit. 
F.  0.  Gifford,  IA-797  (June  15,  1956) 

Allocation  of  grazing  privileges  to  Indian 
families  will  be  made  when  it  is  clearly 
shown  that  the  livestock  to  be  grazed  is 
owned  by  an  Indian,  and  an  allocation  of 
grazing  privileges  will  not  continue  as  such 
when  it  is  found  that  the  permittee  is  no 
longer  eligible. 

The  Superintendent  may  withdraw  from 
advertisement  and  competitive  bidding  a 
grazing  unit  for  the  purpose  of  allocating 
it  to  an  Indian  who  is  qualified,  which 
includes  the  requirement  that  he  be  the 
bona  fide  owner  of  livestock. 
Mildred  Maguire,  IA-872  (May  22,  1958) 

The  establishment  of  grazing  range  units 
is  authorized  by  regulations  promulgated 
by  the  Secretary  of  the  Interior  (25  CFR 
151.6),  to  be  effected  under  the  direction 
of  the  Superintendent  and  the  Area  Direc- 
tor, after  consultation  with  the  Indians,  in 
accordance  with  the  requirements  of  range 
management,  land  status  and  Indian  needs. 

The  established  policy  of  the  Depart- 
ment requires  that  every  reasonable  effort 
shall  be  made  to  obtain  the  written  con- 
sent of  the  owner  of  restricted  lands  with- 
in an  established  range  unit,  for  the 
permitting  of  such  land  when  not  in  use  by 
the  owner. 

A  refusal  to  give  written  consent  for 
the  permitting  of  lands  within  a  range 
unit,  by  the  owner,  does  not  remove  those 
lands  from  the  established  range  unit,  even 
though  such  lands  are  located  on  the  bound- 
ary of  the  unit  and  are  not  wholly  sur- 
rounded by  the  permitted  lands  of  the  unit. 

Restricted  grazing  lands  within  range 
units  established  under  25  CFR  151  may 
not  be  leased  or  permitted  for  farming 
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or  farm-pasture  purposes  under  25  CFR 

131. 

Ruby  Rogers   Connery,   IA-978    (Oct.  31, 

1958) 

Authorized  representatives  of  the  Tribe 
shall  determine  for  tribal  land  and  rec- 
ommend for  allotted  land  the  conditions 
under  which  grazing  privileges  shall  be 
granted,  including  the  privilege  of  existing 
permittees  to  meet  the  high  bid  thereon. 

For  an  existing  permittee  to  be  given 
the  privilege  of  meeting  the  high  bid  on 
a  grazing  unit,  he  must  qualify  in  that 
respect  and  must  in  addition  meet  the  stip- 
ulated requirements  contained  in  the 
advertisement  for  bids. 

The  establishment  and  permitting  of 
grazing  units  from  restricted  tribal  and 
allotted  Indian  lands  does  not  come  under 
the  purview  of  the  Administrative 
Procedure  Act. 

A.  J.  Barta,  John  E.  Barta  and  Charles  K. 
Failing,  IA-977  (Nov.  24, 1958) 

Authorized  representatives  of  the  Tribe 
shall  determine  for  tribal  land  and  rec- 
ommend for  allotted  land  the  conditions 
under  which  grazing  privileges  shall  be 
granted,  including  the  privilege  of  existing 
permittees  to  meet  the  high  bid  thereon. 

A  tribal  resolution  denying  the  privilege 
of  an  existing  permittee  to  meet  a  high 
bid  for  a  range  unit,  does  not  bar  the 
existing  permittee  from  entering  a  bid. 

A  petition  of  landowners  in  a  grazing 
range  unit,  expressing  their  desires  to 
award  the  unit  to  one  who  has  paid  the 
tribal  taxes,  and  not  to  the  existing  per- 
mittees who  are  in  default  on  such  taxes, 
is  of  no  effect  since  said  petitioners  are 
not  the  General  Council  of  the  Tribe  or 
their  duly  authorized  representatives. 
Bush  Lockhart,  IA-985  (Nov.  24,  1958) 

When  an  appellant  has  met  all  necessary 
requirements  to  continue  his  grazing  per- 
mit and  the  relative  questions  involved  in 
his  appeal  have  become  moot,  the  appeal 
record  will  be  closed. 
L.  D.  Putnam,  IA-1047  (July  6, 1959) 

When  a  superintendent  notifies  a  bidder 
for  a  grazing  unit  that  his  bid  has  been 
accepted  and  that  a  permit  will  be  issued 
to  him,  the  notification  does  not  give  rise 
to  a  contractual  right  to  have  the  permit 


issued,  since  the  superintendent's  action 
is  subject  to  a  right  of  appeal  to  higher 
authorities  in  the  Department.  Thus, 
after  a  rejection  of  bids,  including  a  bid 


which  was  the  basis  of  an  award,  upon 
readvertisement  of  the  unit  for  grazing,  ^ 
privileges  and  the  receipt  of  a  higher  bid  ^ 
an  award  properly  can  be  made  of  the  unit 
to  such  higher  bidder. 
Don  Faulk,  IA-1050  (Aug.  24,  1959) 


An  Indian  who  by  the  terms  of  an  ad- 
vertisement for  the  sale  of  grazing  privi- 
leges has  the  right  to  meet  the  high  bid, 
must  give  assurance  that  he  will  operate 
the  unit  and  not  act  as  an  intermediary  for 
a  non-Indian. 
Joe  Chase,  IA-1152  ( Feb.  1, 1960 )  % 

Minerals  :i 

A  lease  for  the  mining  of  diatomaceous 
earth  on  tribal  lands  of  the  Klamath 
Reservation  in  Oregon  may  be  made  for  a 
period  extending  beyond  the  date  fixed  by 
Congress  for  the  termination  of  Federal 
supervision  and  control  only  where  it  is 
clear  that  such  a  lease  will  not  prevent  or 
delay  the  termination  of  Federal  trustee 
responsibilities. 

Although  the  approval  of  the  Manage- 
ment Specialists  retained  under  the  Kla- 
math Termination  Act  of  such  a  lease 
[see  title]  is  not  essential  to  its  validity, 
the  manifold  duties  imposed  upon  them  by 
the  act  require  that  they  be  consulted,  and 
that  their  advice  be  obtained  before  any 
such  lease  is  executed  or  approved. 
Lease  of  Klamath  Tribal  Land  Which  Ex- 
tends Beyond  the  Date  Fixed  by  Congress 
for  the  Termination  of  Federal  Supervision 
and  Control,  M-36307  (Nov.  17,  1955) 

The  acts  of  May  29,  1924  (43  Stat.  244; 
25  U.S.C.  sec.  398),  and  of  Mar.  3,  1927 
(44  Stat.  1347 ;  25  U.S.C.  sec.  398c) ,  subject 
royalties  from  all  mineral  leases  on  unal- 
lotted lands  to  State  production  taxes. 
State  Production  Taxes  on  Tribal  Royal- 
ties From  Leases  Other  Than  Oil  and  Gas, 
M-  36345  (May  4, 1956) 

Failure  on  the  part  of  the  lessee  of  a 
mining  lease  of  Indian  lands  to  exercise 
diligence  in  the  conduct  of  prospecting  and 
mining  operations,  or  failure  to  act  in  good 
faith  to  develop  the  land  for  mining  the 
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minerals  specified  will  give  cause  for  the 
cancellation  of  the  lease. 
Uranium  Exploration   Company  of   Cali- 
fornia, IA-913  (Aug.  26, 1958)     65  I.D.  365 

A  provision  in  a  tribal  limestone  lease 
permitting  the  lessee  to  deduct  costs  of 
"transportation  and  treatment"  in  deter- 
mining the  net  value  of  its  production  is 
limited  to  those  items  and  does  not  give 
operator  of  the  lease  the  right  to  deduct 
all  of  its  general  mining  or  quarrying  costs. 
Lewiston  Lime  Company,  IA-1077 
;  (Mar.  1,  1960)  67  I.D.  78 

*  The  Annette  Islands  reserve  in  Alaska 
1  was  specifically  created  as  an  Indian  reser- 
vation by  section  15  of  the  act  of  Mar.  3, 
1891  (26  Stat.  1101;  48  U.S.O.  sec.  358), 
and  is  leasable  for  mining  purposes  under 
the  provisions  of  the  act  of  May  11,  1938 
(52  Stat.  347;  25  U.S.C.  sec.  396a-f). 
Proposed  Lease  of  Annette  Islands  Reserve 
1  for  Metalliferous  Mining,  M-36658 
(July  19,  1963)  70  I.D.  363 

Oil  and  Gas 

Requirement  in  a  notice  of  public  sale 

'  for  oil  and  gas  mining  teases  on  Indian 
lands  that  sealed  bids  be  submitted  by  a 
definite  time  must  be  observed  and  where 

I  a  bid  covering  eight  tracts  was  submitted 
after  other  timely  bids  on  two  of  the  tracts 
had  been  opened  and  the  sale  closed  the 
late  bid  for  the  two  tracts  cannot  be  con- 
sidered. Only  the  timely  bids  are  accept- 
able under  the  public  sale  or  steps  may  be 

|  taken  in  accordance  with  other  provisions 
of  the  sale  to  reject  all  bids  for  the  two 
tracts  and  readvertise  those  tracts  at  an- 
other public  sale.    Bids  received  late  for 

I  the  public  sale  on  six  tracts  regarding 
which  no  competing  bids  had  been  received 
may  be  regarded  as  offers  to  purchase  at  a 
private  or  negotiated  sale. 
Plymouth  Oil  Company,  IA-453  (July  15, 
1955)  62  I.D.  262 

A  provision  in  a  tribal  Constitution 
granting  a  preference  right  to  acquire 
leases  on  tribal  lands  upon  the  payment  of 
reasonable  fees  for  the  use  of  the  lands 
cannot  properly  be  construed  to  extend  to 
oil  leases  where  the  construction  contains 
a  separate  provision  covering  the  disposi- 


tion of  oil  leases  without  any  provision  for 
a  noncompetitive  preference  right. 
Preference  Right  to  Oil  and  Gas  Leases  on 
the     Black  feet      Reservation,      M-36306 
(Sept.  29,  1955) 

The  rental  and  royalty  provisions  in  oil 
and  gas  lease  Form  5-157  (Nov.  1947)  for 
tribal  Indian  lands  are  construed  as  "ob- 
ligations," as  well  as  "terms  and  condi- 
tions" and  the  lessee  who  fails  to  surrender 
the  lease  on  or  before  the  rental  anniver- 
sary date  becomes  contractually  obligated 
to  pay  the  full  amount  of  the  annual  rental. 
Failure  to  pay  the  rent  and  royalties  on  the 
due  dates,  or  a  late  payment  of  either, 
would  not  result  in  automatic  termination 
of  the  lease  but  would  subject  the  lease  to 
cancellation  in  the  discretion  of  the  Secre- 
tary of  the  Interior  and  the  Tribal  Council 
under  section  6  of  the  lease  form. 
Interpretation  of  Rental  Provisions  in  Oil 
and  Gas  Lease  Form  5-157  (November, 
1947)  for  Tribal  Indian  Lands,  M-36348 
(June  6, 1956) 

The  language  of  the  act  of  Mar.  3,  1921, 
41  Stat.  1249,  providing  that  all  valid 
existing  oil  and  gas  leases  on  the  seventh 
day  of  April  1931,  are  hereby  renewed 
upon  the  same  terms  and  extended  until 
the  eighth  day  of  April  1946,  and  as  long 
thereafter  as  oil  or  gas  is  found  in  paying 
quantities,  extended  the  leases  for  the  pe- 
riod during  which  oil  and  gas  are  reserved 
to  the  Osage  Tribe  and  for  a  period  so  long 
thereafter  as  oil  or  gas  is  found  in  paying 
quantities. 

The  acts  of  Mar.  2,  1929,  45  Stat.  147S> 
and  June  24,  1938,  52  Stat.  1034,  both  con- 
tain language  providing  that  any  valid 
existing  leases  for  oil  or  gas  shall  continue 
as  long  as  gas  or  oil  is  found  in  paying 
quantities. 

The  term  of  oil  and  gas  leases  executed 
subsequent  to  the  last  extension  act  of 
June  24,  1938,  52  Stat.  1034,  is  fixed  by 
the  terms  of  the  lease  contracts  themselves 
as  provided  for  by  the  broad  authority  con- 
ferred upon  the  Osage  Tribe  and  the  Sec- 
retary of  the  Interior  under  the  Allotment 
Act  of  June  28,  1906,  34  Stat.  539,  as 
amended. 

In  the  event  the  present  period  during 
which  the  oil,  gas,  and  other  minerals  are 
reserved  to  the  Osage  Tribe  should  expire 
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and  the  oil,  gas,  and  mineral  title  is  indi- 
vidualized, the  transfer  of  such  title  will 
be  subject  to  any  valid  subsisting  oil  or  gas 
lease. 

Status  of  Osage  Oil  and  Gas  Leases  After 
Termination  of  Period  During  Which  Oil, 
Gas,  and  Other  Minerals  Are  Reserved  to 
the  Osage  Tribe,  M^36381  (Nov.  9,  1956) 

63  I.D.  374 

Where  an  Indian  tribal  oil  and  gas  lease 
provides  for  a  term  of  ten  years  and  as 
much  longer  thereafter  as  oil  and/or  gas 
is  produced  in  paying  quantities,  upon  fail- 
ure of  production  after  the  primary  period 
the  lease  terminates  by  its  own  terms. 

Neither  the  payment  of  advance  rentals 
nor  their  receipt  by  Departmental  officials 
upon  a  lease  which  had  terminated  can 
continue  or  reinstate  the  lease. 

Under  an  Indian  tribal  oil  and  gas  lease 
which  provided  as  a  condition  to  its  exist- 
ence that  oil  and  gas  be  produced  in  pay- 
ing quantities,  upon  a  cessation  of  produc- 
tion no  authority  is  vested  in  the  Secretary 
of  the  Interior  to  allow  a  suspension  of 
operations  and  thereby  continue  the  term 
of  the  lease. 

The  Superior  Oil  Company  and  The  Brit- 
ish-American Oil  Producing  Company, 
IA-697  (Mar.  8, 1957)  64  I.D.  49 

Assessments  for  compensatory  royalties 
must  be  determined  in  accordance  with  the 
regulations  (30  OFR  221.21(c))  and  the 
terms  of  the  lease. 

While  neither  the  lease  nor  the  regula- 
tions furnish  a  strict  guide  for  determin- 
ing the  loss  by  drainage,  provision  is  made 
in  those  documents  for  computing  the  com- 
pensatory royalty  due  on  the  baste  of 
estimates  to  be  made  by  the  oil  and  gas 
supervisor  which  estimate  may  be  as  high 
as  100  percent. 

Pan  American  Petroleum  Corporation 
(Formerly  Stanolind  Oil  and  Gas  Com- 
pany),  IA-840  (Dec.  18, 1959) 

Lands  in  Alaska  which  have  been  with- 
drawn by  executive  order  for  Indian  pur- 
poses or  for  the  use  and  occupancy  of  any 
Indians  or  tribe,  may  be  leased  for  oil  and 
gas  development  pursuant  to  the  act  of 
Mar.  3,  1927. 

Oil  and  Gas  Leasing  on  Lands  Withdrawn 
by  Executive  Order  for  Indian  Purposes  in 


Alaska,  M-36652  (May  14,  1963)  70  I.D. 
166 

XI.  MINERALS 

The  requirement  in  section  8(b)  of  the 
act  of  Aug.  13,  1954  (68  Stat.  718),  that 
the  Secretary  of  the  Interior  transfer  the 
sub-surface  rights  in  trust  or  restricted 
land  owned  by  members  of  the  Klamath 
Tribe  to  one  or  more  trustees  becomes 
applicable  at  and  after  the  date  of  the 
proclamation  to  be  issued  pursuant  to  sec- 
tion 18(a)  of  that  act  and  does  not  apply 
to  situations  prior  thereto. 
Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 

Where  a  statute  requires  an  Indian  to 
exchange  lands  for  lands  of  equal  value, 
land  so  exchanged  carrying  both  surface 
and  mineral  rights  will  be  replaced  by 
lands  carrying  equal  surface  and  mineral 
rights  notwithstanding  changes  in  law  or 
regulation  occurring  subsequent  to  the  date 
of  the  required  exchange  where  no  statute 
expressly  prohibits  the  exchange  of  mineral 
rights. 

Interpretation  of  the  Act  of  March  1,  1901 
(34  Stat.  1015,  1035),  as  to  Ownership  of 
Mineral  Rights  Within  the  Blackfeet  In- 
dian Reservation  in  Montana,  M-36325 
(Jan.  23,  1956) 

The  grant  of  oil  and  gas  to  the  allottee, 
or  if  such  Indian  is  deceased,  to  his  heirs 
or  devisees,  in  lands  allotted  to  him  on  or 
after  Mar.  3,  1927  (44  Stat.  1401),  which 
reserved  the  oil  and  gas  in  his  allotment 
to  Indians  having  tribal  rights  on  the  Fort 
Peck  Reservation,  is  not  defeated  by  a  con- 
veyance from  the  allottee  to  the  Fort  Peck 
Tribe  of  all  of  his  rights  in  the  allotment 
prior  to  the  enactment  of  the  statutory 
grant  of  June  30,  1954  (68  Stat.  358). 
Interpretation  of  the  Act  of  June  30,  1954 
(68  Stat.  358),  as  to  the  Grant  of  Oil  and 
Gas  Underlying  a  Fort  Peck  Allotment, 
3514,  Dale  Wing,  Allottee,  M-36360 
(Aug.  13,  1956) 

Deposits  of  sand  and  gravel  in  lands 
allotted  or  patented  under  the  act  of 
June  3,  1926  (44  Stat.  690),  which  can  be 
shown  as  of  the  date  of  the  allotment  or 
patent  to  have  a  definite  economic  value  by 
reason  of  the  existence  and  nearness  of 
a  market  in  which  they  can  be  sold  at  a 
profit,  are  reserved  to  the  Northern  Chey- 
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enne  Tribe  under  the  mineral  reservation 
provided  for  in  section  3  of  the  act. 
Construction  of  the  Mineral  Reservation 
in  the  Act  of  June  3,  1926  (U  Stat.  690), 
'  as  to  Deposits  of  Sand  and  Gravel,  M-36379 
(Oct.  3,  1956) 

The  provisions  of  the  act  of  June  30, 
1919,  reserving  to  the  Blackfeet  Tribe  the 
minerals  underlying  lands  on  the  Black- 
feet  reservation  were  superseded  or  sup- 

,L     plemented  by  the  provisions  of  the  Indian 

Reorganization  Act  of  1934,  under  which 

it  is  permissible  for  the  Secretary  of  the 

1  Interior  to  approve  exchange  of  land  be- 

<(  .  tween  the  tribe  and  its  individual  mem- 
bers with  or  without  mineral  reservations. 
Ownership  of  Minerals  Underlying  Lands 
on  the  Blackfeet  Indian  Reservation  in 
Montana  as  Between  the  Blackfeet  Tribe 
and  Individual  Members  of  the  Tribe, 
1  M-36393  (Dec.  26,  1956)  63  I.D.  408 

A  reservation  for  the  "grantors"  of  oil, 
gas  and  minerals  underlying  an  Indian 
trust  or  restricted  allotment  cannot  be 
construed  in  the  absence  of  additional 
clear  language  showing  a  contrary  intent 
to  vest  any  rights  in  the  non-owning  spouse 

,  .  of  the  Indian  owner  of  a  restricted  allot- 

f  ;  ment. 

Interpretation  of  a  Mineral  Reservation 
in  a  Deed  Conveying  Allotted  Indian  Land, 
M-36400  (Feb.  4,  1957) 

The  requirement  of  the  payment  of  the 
yearly  rental  was  not  abolished  by  the  act 
of  May  27,  1955  (69  Stat.  67;  25  U.S.C., 
:  1956  Supp.,  sec.  463),  on  a  mining  claim 
I  validly  initiated  within  the  Papago  Indian 
Reservation  before  the  date  of  this  act  and 
maintained  thereafter  under  the  mining 
laws  of  the  United  States. 
Yearly  Rentals  on  Mining  Claims  Validly 
Initiated  Before  the  Date  of  the  Act  of 
May  27,  1955,  Within  the  Papago  Indian 
Reservation,  Arizona,  M-36441  (June  25, 
1957) 

XII.  OIL  AND  GAS  LEASING 
(Allotted  Lands) 
The  Secretary  of  the  Interior  when  ad- 
ministering oil  and  gas  leases  on  allotted 
Indian  lands  has  a  duty  to  verify  the  accu- 
racy of  rental  and  royalty  payments  made 
by  the  lessee  directly  to  the  Indian  land- 
owner and  to  take  appropriate  action 
against  the  lessee,  as  provided  for  in  the 


lease  and  applicable  regulations,  because 
of  inaccuracies  in  payment. 
Regulation  Authorizing  Lessees  of  Allotted 
Indian  Land  to  Pay  Rental  and  Royalty 
Directly  to  the  Indian  Owner,  M-36606 
(Nov.  1,1960) 

XIII.  OIL  AND  GAS  LEASING 

(Tribal  Lands) 
Where  an  oil  and  gas  lease  of  unsur- 
veyed  land  describes  the  leased  property 
by  metes  and  bounds  but  contains  a  rider 
stating  that  when  the  property  is  surveyed 
the  description  will  be  by  sections,  the  sec- 
tion description  will  control  upon  comple- 
tion of  the  survey  and  the  metes  and 
bounds  description  will  be  considered  as 
having  served  only  a  temporary  purpose. 
Appeal  of  Continental  Oil  Company, 
IA-1014  (Nov.  8,  1961)  68  I.D.  337 

XIV.  PATENTS 

The  oil  and  gas  rights  granted  by  the  act 
to  the  Fort  Peck  allottees  or  their  heirs  or 
devisees  is  to  be  held  in  trust  under  sec.  & 
unless  they  come  within  the  conditions  of 
the  first  exception  thereto,  automatically 
passing  such  rights  to  them  in  a  fee  status 
and  unless  they  come  within  the  conditions 
of  the  second  exception  authorizing  and 
directing  the  Secretary  to  issue  to  them  a 
patent  in  fee. 

Interpretation  of  Sections  3  and  4  of  Public 
Law  461,  83d  Congress,  Second  Session, 
Approved  June  30,  1954  (Fort  Peck)  [68 
Stat.  358,  359],  M-36267  (Feb.  11,  1955) 

It  will  be  advisable  for  a  member  of  the 
Klamath  Tribe,  who  elects  to  withdraw 
from  the  tribe  pursuant  to  the  act  of 
Aug.  13,  1954  (68  Stat,  718),  at  the  time 
of  his  election  and  as  a  part  of  that  elec- 
tion, to  petition  the  Secretary  of  the  In- 
terior to  issue  to  him,  pursuant  to  section 
8  of  the  act,  a  patent  in  fee  for  any  trust 
lands,  or  to  remove  restrictions  covering 
any  restricted  lands  he  might  now  or  here- 
after hold. 

Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  18$ 

The  subsequent  issuance  and  delivery  of 
a  patent  in  fee  to  a  tract  upon  which  a 
bidder's  offer  to  lease  had  been  accepted 
prevents  the  Department  from  granting  a 
mineral  lease  covering  such  tract  because 
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the  land  has  become  unrestricted.  Since 
the  Indian  owner  of  the  tract  has  insti- 
tuted litigation  in  that  respect  the  deposit 
made  for  a  lease  on  the  tract  will  be  held 
pending  the  outcome  of  the  litigation  or 
subject  to  further  action  by  the  parties  in- 
terested in  the  deposit. 
Plymouth  Oil  Company,  IA-453  (July  15, 
1955)  62  I.D.  262 

Where  the  record  relating  to  an  ex- 
change of  lands  between  the  tribe  and  an 
individual  member  of  the  tribe  shows  that 
the  exchanged  lands  were  of  equal  value 
with  no  indication  of  any  intent  on  the 
part  of  the  tribe  to  reserve  the  underlying 
minerals,  a  trust  patent  issued  to  the  in- 
dividual member  without  a  mineral  reser- 
vation must  be  held  to  constitute  a  valid 
conveyance  not  only  of  surface,  but  also 
of  whatever  mineral  rights  the  tribe  had 
in  the  lands. 

Ownership  of  Minerals  Underlying  Lands 
on  the  Blackfeet  Indian  Reservation  in 
Montana  as  Between  the  Blackfeet  Tribe 
and  Individual  Members  of  the  Tribe, 
M-36393  (Dec.  26,  1956)  63  I.D.  408 

A  decision  not  to  issue  a  patent  in  fee 
for  a  restricted  interest  in  allotted  lands 
upon  an  Indian's  application  will  not  be 
disturbed  upon  appeal  where  there  has 
been  a  failure  to  establish  that  the  Indian 
applicant  possesses  the  necessary  ability 
or  competency  to  manage  his  property  af- 
fairs for  his  best  interests. 
Application  of  Clarence  Longtree  for  a 
Patent  in  Fee,  IA-854  (May  28,  1957) 

Where  land  was  patented  to  the  Santo 
Domingo  Pueblo  in  1864  after  confirmation 
of  the  Santo  Domingo  claim  thereto  based 
on  a  Spanish  grant,  the  failure  of  the 
Pueblo  Lands  Board  to  include  the  land 
within  the  exterior  boundaries  of  the 
Santo  Domingo  Pueblo  grant,  which  bound- 
aries the  Board  was  required  to  identify 
and  determine  under  the  act  of  June  7, 
1924,  does  not  amount  to  a  determination 
that  the  land  is  public  land. 
Nelson  D.  Jay,  A-27468  (Dec.  4,  1957) 

A  decision  not  to  issue  a  patent  in  fee 
for  restricted  allotted  lands  upon  an  In- 
dian's application  will  not  be  disturbed 


on  appeal  where  the  record  supports  the 
conclusion  that  the  applicant  is  incapable 
of  managing  her  own  affairs. 
Application  of  Adelia  Strieker  for  a  Patent 
in  Fee,  IA-930  (Aug.  12, 1958) 

Every  patent  for  public  or  Indian  lands 
carries  with  it  an  implied  affirmation  of 
finding  of  every  fact  made  prerequisite  to 
its  issue. 

Availability  of  Lands  for  Oil  and  Gas 
Leasing — Boundaries  of  the  Fort  Peck  In- 
dian Reservation,  M-36539  (Nov.  19,  1958) 

A  decision  not  to  issue  a  patent  in  fee 
for  restricted  allotted  lands  upon  an  In- 
dian's application  will  not  be  disturbed  on 
appeal  where  the  record  supports  the  con- 
clusion that  the  applicant  is  incapable  of 
managing  his  own  affairs. 
Application  of  William  Big  Horse  for  a 
Patent  in  Fee,  IA-990  (Dec.  15, 1958) 

A  Crow  Indian's  application  for  a 
patent  in  fee  to  lands  for  which  a  trust 
patent  has  been  issued  will  be  determined 
on  the  basis  of  general  statutory  provi- 
sions in  that  respect,  and  a  decision  not  to 
issue  a  patent  in  fee  will  not  be  disturbed 
on  appeal  where  the  record  supports  the 
conclusion  that  the  applicant  is  incapable 
of  properly  managing  his  own  affairs. 
Application  of  Richard  Little  Light  for  a 
Patent  in  Fee,  IA-1189  (Aug.  18,  1960) 

XV.  POSSESSORY  RIGHTS 

Although  the  United  States  holds  the 
legal  title  to  lands  within  an  Indian  reser- 
vation set  aside  by  formal  treaty  in  con- 
sideration of  a  cession  by  the  Indians  of 
large  areas  of  land  claimed  by  them,  the 
Indians  have  the  right  of  occupancy  of  the 
reservation  lands  which  is  as  sacred  as  the 
fee  and  carries  with  it  all  of  the  beneficial 
incidents  of  the  fee. 

Ownership  of  Unallotted  Lands  on  the 
Tulalip  Indian  Reservation  in  the  State 
of  Washington,  M-36181  (Feb.  21,  1956) 

It  would  be  an  unconstitutional  taking 
to  permit  the  Klamath  River  (Yurok)  In- 
dians to  diminish  the  value  of  the  right  of 
occupancy  in  Hoopa  Valley  by  paying  to 
them  a  part  of  the  proceeds  of  the  re- 
sources taken  therefrom.  The  Hoopa  In- 
dians have  occupied  this  part  of  the  reser- 
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ration  since  1865  and  the  benefits  of  such 
occupancy  belong  to  them. 
Rights  of  Indians  in   the  Hoopa   Valley 
Reservation,  California,  M-36450  (Feb.  5, 
1958)  65  I.D.  59 

XVI.  POWER 

1  Where  the  Congress  has  clothed  the  Sec- 
retary of  the  Interior  with  authority  to 
manage  and  operate  an  electric  power  sys- 
tem, that  authority  may  not  be  transferred 
:o  a  private  utility  or  independent  board 
without  a  clear  indication  on  the  part  of 
Dougress  that  such  action  may  be  taken. 
■  Officers  and  employees  of  the  United 
jStates  are  without  authority  to  sell  or  lease 
■property  belonging  to  the  United  States  un- 
iless  specifically  authorized  by  the  Congress 
to  do  so. 

;  An  operating  agreement  between  the  Sec- 
retary of  the  Interior  and  private  utilities 
defining  the  areas  to  be  served  by  each  may 
properly  be  entered  into  where  the  relevant 
statutes  contain  no  prohibition  against 
such  an  agreement. 

Authority  to  Manage  and  Dispose  of  the 
San  Carlos  Power  System,  M-36296 
(July  25,  1955)  62  I.D.  284 

XVII.  REMOVAL  OF  RESTRICTIONS 

The  subsequent  issuance  and  delivery  of 
a  patent  in  fee  to  a  tract  upon  which  a 
bidder's  offer  to  lease  had  been  accepted 
prevents  the  Department  from  granting  a 
mineral  lease  covering  such  tract  because 
the  land  has  become  unrestricted.  Since 
the  Indian  owner  of  the  tract  has  insti- 
tuted litigation  in  that  respect  the  de- 
posit made  for  a  lease  on  the  tract  will  be 
held  pending  the  outcome  of  the  litigation 
for  subject  to  further  action  by  the  parties 
interested  in  the  deposit. 
Plymouth  Oil  Company,  IA-453  (July  15, 
1955)  62  I.D.  262 

The  language  of  the  act  providing  for 
the  divesting  of  the  title  of  the  United 
States,  upon  a  sale  pursuant  to  a  foreclo- 
sure of  land  mortgaged  under  the  act,  will 
vest  in  a  loaning  organization  including  a 
tribe  or  tribal  loaning  organization  as 
purchaser,  an  unrestricted  fee  simple  title 
to  the  land. 

Interpretation  of  the  Act  of  March  29, 1956 
(70  Stat.  62),  as  to  the  Resulting  Status  of 


the  Title  Acquired  by  a  Tribe  or  Tribal 
Loaning  Organization  Upon  a  Foreclosure 
of  a  Mortgage,  M-36361  (Aug.  6, 1956) 

The  restrictive  status  of  Indian  property 
subject  to  foreclosure  pursuant  to  the  terms 
of  a  mortgage  or  deed  of  trust  executed 
and  approved  under  authority  of  the  act  of 
Mar.  29,  1956  (70  Stat.  62),  is  extin- 
guished for  the  purposes  designated  in  the 
act. 

Foreclosure  of  Mortgages  Given  to  Secure 
Loans  Made  by  the  Arapahoe  Tribe, 
M-36341  (Aug.  15,  1956) 

The  act  of  Mar.  29,  1956  (70  Stat.  62), 
clarifies  and  makes  definite  the  authority 
to  approve  mortgages  given  the  Secretary 
of  the  Interior  and  his  duly  authorized 
representative  under  prior  acts.  Certifi- 
cates of  indebtedness  giving  rise  to  a  State 
statutory  lien  against  real  property  for 
public  assistance  granted  are  not  deemed 
to  be  mortgages  which  may  be  approved 
under  authority  of  this  act. 
Interpretation  of  Act  of  March  29,  1956 
(70  Stat.  62),  as  to  Use  of  Approved  Mort- 
gages or  Certificates  of  Lien  on  Indian 
Trust  Lands  for  Enforcing  Reimburse- 
ments of  Public  Assistance  Grants  in  Mon- 
tana to  Indians,  M-36370  (Nov.  29,  1956) 

Restrictions  existing  on  both  the  Kaw 
homestead  allotments  and  restricted  lands 
purchased  by  Kaw  Indians  with  trust  or 
restricted  funds  derived  from  Kaw  sources, 
expired  by  law  on  Jan.  1, 1948. 
Restrictions  on  Individually  Owned  Pur- 
chased Lands  of  Kaw  Indians,  Oklahoma, 
M-36538  (Nov.  10, 1958) 

XVIII.  RIGHTS-OF-WAY 

The  act  of  June  17,  1954  (68  Stat.  250), 
terminates  the  responsibility  of  the  United 
States  to  maintain  and  repair  roads  on  the 
Menominee  Indian  Reservation  after 
Dec.  31,  1958,  or  upon  such  earlier  date 
as  the  rights-of-way  therefor  are  relin- 
quished to  the  tribe  or  transferred  to 
another  agency  under  section  7. 
Legal  Obligations  of  the  Federal  Govern- 
ment on  Menominee  Roads,  M-36300 
(Aug.  2,  1955) 

The  Secretary  of  the  Interior  has  author- 
ity to  make  a  notation  in  a  patent  for  tribal 
or  allotted  Indian  land  concerning  the  en- 
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cunibranee  thereon  and  such  a  notation  is 
administratively  desirable. 
Effect  of  Terminal  Legislation  Upon  Rev- 
ocable Right  s-of -Way  and  Other  Real 
Property  Encumbrances  on  Indian  Lands, 
M-36369  (Sept.  17,  1956) 

The  act  of  Feb.  5,  1948  (62  Stat.  17; 
25  U.S.C.  sec.  323),  providing  for  "rights- 
of-way  for  all  purposes"  over  and  across 
Indian  lands  applies  to  sites  for  all  fea- 
ture's and  facilities,  including  dams,  reser- 
voirs, powerplants,  and  construction  and 
operating  camps,  appropriate  to  water  con- 
trol projects  undertaken  by  the  United 
States. 

Utilization  of  Lands  in  the  Navajo  Indian 
Reservation  for  Glen  Canyon  Dam  and 
Reservoir,  M-36395  (Mar.  22,  1957) 

64  I.D.  70 

XIX.  SALES  AND  EXCHANGE 

The  requirement  in  section  8(b)  of  the 
act  of  Aug.  13,  1954  (68  Stat.  718),  that 
the  Secretary  of  the  Interior  transfer  the 
sub-surface  rights  in  trust  or  restricted 
land  owned  by  members  of  the  Klamath 
Tribe  to  one  or  more  trustees  becomes  ap- 
plicable at  and  after  the  date  of  the  procla- 
mation to  be  issued  pursuant  to  section 
18(a)  of  that  act  and  does  not  apply  to 
situations  prior  thereto. 

Under  section  9  of  the  act  of  Aug.  13, 
1954  (6S  Stat.  718)  (1)  all  trust  and  re- 
stricted property  of  members  of  the 
Klamath  Tribe  who  die  6  months  or  more 
after  the  date  of  the  act  is  subject  to  the 
probate  jurisdiction  of  State  courts  (2) 
if  the  State  court  orders  a  sale  of  such 
property  in  order  to  pay  claims  and  pro- 
bate expenses,  the  purchaser  whether  In- 
dian or  non-Indian,  takes  a  fee  simple  title 
to  the  property  sold  (3)  if  the  court  dis- 
tributes such  property  to  an  Indian  heir, 
such  heir  acquires  the  property  in  a  trust 
or  restricted  status  unless  such  status  has 
been  removed  by  operation  of  said  act ;  but 
if  the  distributee  or  devisee  is  a  non-Indian 
the  trust  and  restricted  status  is  removed 
(4)  if  the  court  decides  it  would  be  advan- 
tageous to  cause  a  trust  or  restricted  allot- 
ment to  be  leased  during  the  period  of  pro- 
bate, it  must  be  leased  in  accordance  with 
Federal  rules  and  regulations  (5)  the 
court,  in  probating  such  property,  may  ap- 
point guardians  ad   litem  to  protect  the 
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interests  of  minors,  incompetents  or  per 
sons  non  compos  mentis  (6)  where  the 
court  orders  a  sale  of  such  trust  or  re- 
stricted property,  the  United  States  is  a 
necessary  party  to  the  proceedings  there-  \f 
for,  and  must  be  served  with  the  petition  fl 
for  sale  and  accorded  an  opportunity  to 
be  heard.  Service  should  be  made  upon 
the  U.S.  Attorney  and  upon  the  Attorney 
General  of  the  United  States  (7)  heirs  or 
devisees  of  Klamath  Indians  need  not  be 
qualified  by  the  i^th  degree  Indian  blood 
of  the  Klamath  Tribe  as  formerly  required 
(8)  trust  and  restricted  estates  of  Klamath 
Indians  who  died  prior  to  Feb.  13,  1955 
will  be  probated  by  the  Federal  Examiner 
of  Inheritance  and  not  by  a  State  court. 
Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 


Exchange  assignments  on  the  Cheyenne 
River  Reservation  have  by  virtue  of  the 
act  of  July  14, 1954  (68  Stat.  467 ;  25  U.S.C. 
«ec.  484),  the  same  force  and  effect  as 
trust  patents  issued  pursuant  to  section  5 
of  the  act  of  Feb.  8,  1887  (24  Stat.  389 ;  25 
U.S.C.  sec.  348). 

Cheyenne    River   Exchange   Assignments, 
M-36354  (July  16, 1956) 

A  reservation  for  the  "grantors"  of  oil, 
gas  and  minerals  underlying  an  Indian 
trust  or  restricted  allotment  cannot  be  con- 
strued in  the  absence  of  additional  clear 
language  showing  a  contrary  intent  to  vest 
any  rights  in  the  non-owning  spouse  of  the 
Indian  owner  of  a  restricted  allotment. 
Interpretation  of  a  Mineral  Reservation  in 
a  Deed  Conveying  Allotted  Indian  Land, 
M-36400  (Feb.  4, 1957) 

In  processing  exchange  applications  of 
Indian  trust  patent  allotments  under  the 
act  of  Mar.  3,  1921  (41  Stat.  1239),  43 
CFR  149.35  to  149.43  (1)  where  there  are 
outstanding  prior  oil  and  gas  applications 
or  leases  on  the  selected  lands  the  out- 
standing prior  oil  and  gas  applications  on 
the  selected  lands  should  be  rejected,  and 
the  lands  should  be  conveyed  subject  to  any 
outstanding  leases,  and  (2)  where  the 
selected  lands  are  reported  prospectively 
valuable  for  oil  and  gas,  but  are  not  under 
oil  and  gas  application  or  lease  there 
should  not  be  any  reservation  or  exception 
of  minerals  in  the  selected  lands,  but  any 
minerals  in  the  selected  lands  should  be 
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tented  along  with  the  lands.  Neverthe- 
ess,  the  mandate  of  the  regulation  to  ex- 
change equal  values  must  be  kept  in  mind. 
Mineral  Reservations  in  Exchanges  of  In- 
iian  Trust  Patent  Allotments  Under  the 
Act  of  March  S,  1921,  M-36436  (May  9, 
1957) 

(1)  Sales  of  trusteed  allotted  Indian 
lands  on  Wind  River  Indian  Reservation 
made  prior  to  Feb.  14,  1920,  are  free 
of  construction  charges  for  irrigation 
ditches  existing  at  time  of  sale,  in  absence 
of  specific  agreement  to  the  contrary ;  such 
sales  made  subsequently  are  subject  to 
these  charges,  in  absence  of  specific  agree- 
ment to  the  contrary. 

(2)  Sales  of  fee  patented  allotted  Indian 
lands  on  Wind  River  Indian  Reservation 
made  prior  to  Feb.  14,  1920,  are  free  of 
construction  charges  for  irrigation  ditches 
existing  at  time  of  sale,  in  absence  of 
specific  agreement  to  the  contrary;  as  to 
such  sales  made  subsequently,  liability  for 
these  charges  depends  upon  whether  or  not 
the  purchaser  assumed  it. 

(3)  In  any  event,  in  the  case  of  both 
/trusteed  and  fee  patented  allotted  Indian 

lands,    the   lien   imposed   by   the   act   of 
(  Mar.  7,  1928,  for  construction,  operation 
and  maintenance  charges  runs  with  the 
land. 

Collection  of  Accrued  and  Unpaid  Con- 
struction Charges  Against  Non-Indian 
■  Lands  of  the  Wind  River  Indian  Irriga- 
tion Project,  Wyoming,  M-36479  (Nov.  26, 
J958) 

XX.  SUB-SURFACE  ESTATES 

The  approval  of  a  conveyance  in  fee 
simple  of  allotted  Indian  lands  held  in 
trust  under  the  General  Allotment  Act  in 

1  which  is  contained  a  reservation  of  a  min- 
eral interest  does  not  operate  to  free  the 
retained  mineral  interest  from  the  restric- 
tions theretofore  resting  against  such 
lands. 

,  Status  of  Mineral  Interest  Reserved  in  an 
Approved  Conveyance  of  Indian  Lands  Al- 
lotted Under  the  General  Allotment  Act, 
M-36630  (Oct.  27, 1961) 

XXI.  TIMBER 

The  enactment  of  the  act  of  Aug.  13, 
1954  (68  Stat.  712),  does  not  prevent  the 
sale  of  timber  on  the  Klamath  Indian 
Reservation  where  the  timber  sale  contract 


will  be  completed  within  the  4-year  limita- 
tion period  fixed  by  the  act  and  the  sale 
will  not  interfere  with  the  purposes  of  the 
act. 

Timber  Sales  and  Tribal  Loans,  Klamath 
Reservation,  Oregon,  M-36257  (Jan.  14, 
1955) 

The  unentered  and  undisposed  of  ceded 
Indian  lands  of  the  Red  Lake  Indian 
Reservation  restored  to  the  Indians  and  to 
their  reservation  by  Secretarial  order  of 
Feb.  22,  1945,  issued  pursuant  to  sec- 
tions 3  and  7  of  the  Indian  Reorganization 
Act  (48  Stat.  984),  as  amended,  were  prop- 
erly restored  to  Indian  ownership,  and  the 
timber  on  such  restored  lands  may  be  sold 
under  applicable  laws  and  regulations. 
Status  of  Land  Lying  Within  a  Defined 
60-foot  Boundary  Line  Between  the  United 
States  and  Canada,  M-36368  (Sept.  12, 
1956) 

There  appears  to  be  no  authority,  at 
present,  for  payment  of  the  amount  now 
on  deposit  in  the  United  States  Treasury 
in  an  account  designated  "Proceeds  of 
Labor,  Hoh  Indians,  Washington"  (1)  to 
any  individual  (2)  to  the  residents  of  the 
Hoh  Reservation,  or  (3)  a  group  of  Indians 
self-styled  the  "Hoh  Tribe  of  Indians"  as 
owners  because  none  of  these  or  any  other 
group  of  Indians  appear  to  be  entitled  to 
the  proceeds  by  reason  of  a  definite  equita- 
ble ownership  of  the  land  comprising  the 
reservation. 

Ownership  of  Proceeds  of  Sale  of  Timber, 
Hoh  Reservation,  Washington,  M-36413 
(Feb.  8,  1957) 

The  Secretary  of  the  Interior  may  not, 
in  sales  made  pursuant  to  the  provision  of 
the  act  of  Aug.  13,  1954  (68  Stat.  718; 
25  U.S.C.  sec.  564),  require  that  the  pur- 
chasers agree,  as  part  of  the  terms  of  the 
sale,  to  manage  the  purchased  timber  lands 
on  what  is  known  as  sustained  yield  man- 
agement principles,  as  such  requirement 
would  reduce  the  sales  value  of  the  land 
below  "fair  value." 

Sale  of  Klamath  Indian  Timber  Subject  to 
Sustained-Yield  Management  Covenant, 
M-36444  (May  10,  1957) 

Where  a  contract  for  the  sale  of  Indian 
timber,  pursuant  to  either  sections  7  or 
8  of  the  act  of  June  25, 1910  (36  Stat.  857; 
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25  U.S.C.  sees.  406  or  407),  is  supported  by 
adequate  consideration,  no  new  considera- 
tion is  required  to  support  a  change  in 
price  or  ratio  pursuant  to  a  redetermina- 
tion of  price  or  ratio  clause  contained  in 
the  contract.  Consideration  adequate  for 
the  original  contract  is  sufficient  to  support 
several  distinct  stipulations  by  either  party 
to  do,  or  refrain  from  doing,  further  acts. 

Where  a  contract  for  the  sale  of  Indian 
timber  authorizes  the  Secretary  to  redeter- 
mine stumpage  prices  upon  a  finding  of 
changed  conditions,  the  Secretary  has 
broad  discretion  to  consider  those  factors 
and  use  those  tests  and  methods  of  valua- 
tion which  a  capable  and  prudent  busi- 
nessman would  use. 

Contracts  for  the  sale  of  timber  on  any 
Indian  allotment  or  on  unallotted  tribal 
lands  pursuant  to  sections  7  and  8  of  the 
act  of  June  25, 1910  (36  Stat.  857 ;  25  U.S.C. 
sees.  406  and  407),  are  not  public  contracts 
so  as  to  be  subject  to  all  the  special  laws 
pertaining  to  such  contracts. 
Construction  of  a  Contract  for  the  Sale  of 
Indian  Timber,  M-36461  (July  22, 1957) 

64  I.D.  305 

Although  no  clear  authority  has  been 
delegated  to  the  Secretary  of  the  Interior 
to  dispose  of  timber  upon  allotted  Indian 
land  without  the  consent,  express  or  im- 
plied, of  all  co-owners,  he  has  authority, 
and  also  a  responsibility  to  approve  and 
facilitate  the  sale  or  other  salvage  of  tim- 
ber thereon  without  obtaining  unanimous 
consent,  in  order  to  prevent  loss  from  fire, 
decay,  insect  infestation  or  disease. 
Consent  of  Indians  for  Sale  of  Allotted 
Timber,  M-36477  (Mar.  5,  1958) 

65  I.D.  101 

Where  there  is  a  question  as  to  whether 
tribal  resources,  such  as  timber  or  lands, 
are  held  as  an  asset  of  the  tribal  municipal 
corporation,  organized  under  section  16  of 
the  Indian  Reorganization  Act  (25  U.S.C, 
1952  ed.,  sec.  476)  or  as  an  asset  of  the 
tribal  business  corporation  organized  under 
section  17  of  said  act  (25  U.S.C,  1952  ed., 
sec.  477),  ownership  by  the  tribe  rather 
than  by  the  business  corporation  will  be 
presumed  in  the  absence  of  a  clear  showing 
to  the  contrary. 

Timber  as  a  Capital  Asset  of  the  Blackfeet 
Tribe,  M-36545  (Dec.  16, 1958) 


XXII.  TRIBAL  LANDS 
Generally 

Section  XI  of  the  act  of  Sept.  3,  1954 
(68  Stat.  1191,  1193)  provides  for  pur- 
chase by  the  United  States  and  reconvey- 
ance under  trust  patent  to  individual  In- 
dians, members  of  the  Tribe  of  Sioux  In- 
dians of  the  Cheyenne  River  Reservation, 
whose  lands  are  within  the  taking  area 
of  the  Oahe  Dam  upon  selection  by  them 
of  lands  within  or  outside  the  Reservation 
as  diminished  and  further  provides  that  no 
prior  Act  of  Congress,  Departmental  reg- 
ulation or  Tribal  Constitution,  ordinance 
or  resolution  pursuant  to  law  or  regulation 
shall  be  a  bar  to  the  operation  of  the  sec- 
tion. It  is  considered  that  by  the  wording 
of  section  XI  the  Congress  has  expressed 
its  intent  to  authorize  selections  of  tribal 
land  and  purchase  by  the  United  States  as 
well  as  conveyance  by  the  Tribe  of  all  its 
interests  in  such  selected  Tribal  lands. 
Interpretation  of  Section  XI  of  the  Act 
of  September  8,  1954  (P.L.  776,  83d  Cong.; 
68  Stat.  1191,  1193),  M-36283  (May  12, 
1955) 

Nothing  in  the  Executive  Order  of 
Oct.  16,  1891,  indicates  an  intent  to  confer 
upon  the  Klamath  River  Indians  an  inter- 
est in  the  realty  of  the  original  Hoopa 
Valley  Reservation.  Despite  the  enlarge- 
ment of  the  original  Hoopa  Valley  Reserva- 
tion, the  Klamath  River  Tribe  was  never 
merged  with  nor  absorbed  into  the  Hoopa 
Valley  Tribe.  Therefore,  the  fact  that  the 
Hoopa  Valley  Tribe  limited  the  scope  of  its 
jurisdiction  under  its  1949  constitution  does 
the  Klamath  River  Indians  no  injustice. 
As  an  independent  tribal  group,  neither 
the  Klamath  River  Indians  nor  their  suc- 
cessors, the  Yuroks,  have  any  property 
right  in  the  original  12-mile  square. 
Rights  of  Indians  in  the  Hoopa  Valley 
Reservation,  California,  M-36450  (Feb.  5, 
1958)  65  I.D.  59 

Alienation 

Since  section  6(b)  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718),  provides  that  "all  of 
the  actions  required  by  sections  5  and  6 
of  this  Act  shall  be  completed  at  the  ear- 
liest practicable  time  and  in  no  event  later 
than  four  years  from  the  date  of  this  Act," 
sales  of  land  pursuant  to  section  5  of  the 
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act  may  not  be  made  subsequent  to  Aug.  13, 

1958. 

Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 

Where  a  statute  requires  an  Indian  to 
exchange  lands  for  lands  of  equal  value, 
land  so  exchanged  carrying  both  surface 
and  mineral  rights  will  be  replaced  by 
lands  carrying  equal  surface  and  mineral 
rights  notwithstanding  changes  in  law  or 
regulation  occurring  subsequent  to  the 
date  of  the  required  exchange  where  no 
statute  expressly  prohibits  the  exchange 
of  mineral  rights. 

Interpretation  of  the  Act  of  March  1, 
1907  (34  Stat.  1015, 1035),  as  to  Ownership 
of  Mineral  Rights  Within  the  Blackfeet 
Indian  Reservation  in  Montana,  M-36325 
(Jan.  23,  1956) 

;  Where  a  lease  was  executed  by  a  Princi- 
pal Chief  of  the  Seminole  Indian  Nation 
whose  appointment  was  subsequently  re- 
voked ao  initio,  it  is  not  necessary  to  re- 
execute  such  lease  if  the  lessor  was  de 
facto  Principal  Chief  of  the  Seminole  Na- 
tion at  the  time  the  lease  in  question  was 
signed  by  him  and  on  the  date  the  lease 
was  approved  in  the  Department  of  the 
Interior. 

Authority  of  the  Principal  Chief  of  the 
Semmole  Indian  Nation  and  the  General 
Council  of  the  Seminole  Indian  Nation 
Under  Pertinent  Acts  of  Congress,  M-36471 
(Aug.  29,  1957) 

An  Executive  Order  reservation  with- 
drawal from  the  public  domain  "For  the 
|  Ozette  Indians  not  now  residing  upon  any 
Indian  reservation"  may  be  revoked  if  in 
fact  there  are  no  longer  any  living  Indians 
identifiable  as  members  of  the  Ozette 
Tribe.  In  such  case,  the  equitable  estates 
merge  in  the  United  States  and  the  trust 
is  terminated. 

Status  of  Ozette  Reservation,  Washington, 
M-36456  (Nov.  21, 1957)  64  I.D.  435 

XXIII.  WATER  RIGHTS 

The  right  to  divert  and  use  water  for 
irrigation  is  not  a  right  of  ownership  in 
the  corpus  of  the  water  before  its  diversion 
into  ditches  or  canals  of  the  party  entitled 
to  use  the  water. 

Water  not  diverted  and  used  must  be 
allowed  to  flow  downstream  for  the  benefit 


of  other  users  with  subsequent  rights  in 
the  stream. 

Water  adjudicated  for  the  irrigation  of 
lands  of  the  Indians  of  the  Pyramid  Lake 
Reservation  is  not  available  for  diversion 
into  Pyramid  Lake  for  the  propagation  of 
fish. 

Adjudicated  Right  for  Use  of  Water  for 
Irrigation,  M-36282  (May  5,  1955) 

The  term  "subsurface  rights"  as  used  in 
section  8(b)  of  the  act  of  Aug.  13,  1954 
(68  Stat.  718),  does  not  include  water 
rights. 

Section  14(a)  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718),  defers  the  application 
of  the  laws  of  Oregon  with  respect  to  the 
abandonment  of  water  rights  by  the 
Klamath  Tribe  or  its  members  for  a  period 
of  15  years  after  the  date  of  the  proclama- 
tion issued  pursuant  to  section  18  of  that 
act.  Except  for  such  deferment,  section 
14(a)  is  merely  a  saving  clause  which 
operates  to  preserve  whatever  water  rights 
the  tribe  and  its  members  may  have  under 
the  law  in  force  on  the  date  of  the  act. 
Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 

An  allotment  to  an  Indian  of  the  Colville 
Reservation  made  under  section  4  of  the 
act  of  July  1,  1892  (27  Stat.  62),  on  the 
ceded  area  of  the  reservation  became  en- 
titled to  share  in  the  available  waters  for 
the  irrigation  thereof  under  the  doctrine 
of  the  Winters  case. 

Public  domain  allotments  made  sub- 
sequent to  the  creation  of  the  State  in 
which  situated  and  which  were  never  a 
part  of  an  Indian  reservation  would  be 
subject  to  the  laws  of  the  State  in  the 
acquisition  of  a  water  right  for  such  land. 
Water  Rights  for  Indian  Allotments  on 
Ceded  Lands  and  Public  Domain,  M-36289 
(Aug.  19, 1955) 

The  indenture  between  the  City  of  Los 
Angeles  and  the  United  States  creates  a 
vested  right  to  use  a  particular  quantity 
of  water  on  four  tracts  of  land  conveyed 
to  the  United  States  and  its  assigns  by  the 
city.  Issuance  of  a  patent  on  such  lands 
in  no  way  terminates  the  obligation  of  the 
city  as  promised  in  the  deed. 
Water  Rights  of  Bishop,  Big  Pine  and  Lone 
Pine  Reservations,  California.  M-36334 
(Mar.  16,  1956) 


398 


INDIAN    LANDS,    XXIV — INDIAN   REORGANIZATION   ACT 


XXIV.  WITHDRAWALS 


An  Indian  reservation  established  pur- 
suant to  the  inherent  or  implied  power  of 
the  Executive  to  make  withdrawals  of  pub- 
lic lands  in  the  public  interest,  including 
the  withdrawal  of  lands  for  Indian  use, 
is  not  subject  to  the  limitations  and  con- 
ditions contained  in  the  act  of  June  25, 
1910,  and  the  reservation  lands  are  not 
open  to  the  mining  of  metalliferous  min- 
erals, as  provided  in  that  act. 
Application  of  the  Act  of  June  25,  1910,  to 
the  Klukwan  Indian  Reservation  in 
Alaska,  M-36396  (Dec.  13,  1956) 

The  Executive  Order  of  Nov.  11,  1907, 
withdrawing  certain  lands  for  Indian  pur- 
poses and  containing  a  proviso  that  "this 
withdrawal  shall  not  affect  any  existing 
valid  rights  of  any  party"  applied  to  lands 
owned  by  the  Territory  of  New  Mexico  at 
the  date  the  order  was  signed  but  which 
thereafter  became  public  lands  of  the 
United  States. 

Availability  for  Leasing  of  Certain  Lands 
on  the  Jicarilla  Apache  Indian  Reserva- 
tion, M-36507  (Mar.  14,  1958)  (Memoran- 
dum from  Regional  Solicitor,  Denver,  Colo- 
rado, to  State  Supervisor,  Bureau  of  Land 
Management,  Santa  Fe,  New  Mexico.) 

INDIAN  REORGANIZATION  ACT 

Section  16  of  the  Indian  Reorganization 
Act  (25  U.S.C.  sec.  476;  48  Stat.  987),  re- 
quires that  elections  for  the  adoption  of 
governmental  constitutions  and  their 
amendment  shall  be  by  special  election 
called  by  the  Secretary  of  the  Interior. 
The  rules  for  the  "elections  on  the  adop- 
tion of  Constitutions  and  Constitutional 
Amendment"  were  approved  by  the  Secre- 
tary of  the  Interior  Aug.  20,  1935,  and 
amended  Oct.  18,  1935,  and  Mar.  24,  1938. 
These  rules  provide  that  "nonresident 
members  may  vote  by  absentee  ballot."  The 
Solicitor's  Opinion  (M-36141)  dated 
July  18,  1952,  is  modified  to  permit  the  use 
of  absentee  ballots  by  nonresident  members 
in  elections  to  amend  constitutions  adopted 
pursuant  to  the  Indian  Reorganization  Act. 
Blackfeet  Tribal  Constitution,  M-36346 
(June  8,  1956) 

The  Secretary  of  the  Interior  has  au- 
thority under  the  Indian  Reorganization 


Act  (25  U.S.C.  sees.  476,  477 ;  48  Stat.  987), 
to  call  special  elections  to  (a)  determine 
whether  a  majority  of  the  adult  Indians 
desire  to  vote  against  the  application  of 
the  act  itself  to  the  reservation  with  which 
they  are  connected  (b)  to  determine 
whether  a  proposed  constitution  and  by- 
laws shall  be  ratified  (c)  to  ascertain 
whether  such  constitution  and  bylaws 
shall  be  amended;  and  (d)  to  determine 
whether  such  constitution  and  bylaws 
shall  be  revoked.  Otherwise  in  the  case 
of  tribal  governments  incorporated  under 
section  16  of  the  Indian  Reorganization 
Act,  supra,  the  Secretary,  unless  granted 
authority  by  the  tribal  constitution  or  act 
of  Congress,  may  not  call  tribal  elections 
to  elect  councilmen. 

Fort    Berthold    Tribal    Affairs,    M-36350 
(June  20,  1956)  63  I.D.  188 

Exchange  assignments  on  the  Cheyenne 
River  Reservation  have  by  virtue  of  the 
act  of  July  14,  1954  (68  Stat.  467;  25 
U.S.C.  sec.  484),  the  same  force  and  effect 
as  trust  patents  issued  pursuant  to  section 
5  of  the  act  of  Feb.  8,  1887  (24  Stat.  389 ; 
25  U.S.C.  sec.  348). 

Cheyenne  River  Exchange  Assignments, 
M-36354  (July  16, 1956) 

The  unentered  and  undisposed  of  ceded 
Indian  lands  of  the  Red  Lake  Indian  Res- 
ervation restored  to  the  Indians  and  to 
their  reservation  by  Secretarial  order  of 
Feb.  22,  1945,  issued  pursuant  to  sections 
3  and  7  of  the  Indian  Reorganization  Act 
(48  Stat.  984),  as  amended,  were  properly 
restored  to  Indian  ownership,  and  the 
timber  on  such  restored  lands  may  be  sold 
under  applicable  laws  and  regulations. 
Status  of  Land  Lying  Within  a  Defined 
60-foot  Boundary  Lme  Between  the  United 
States  and  Canada,  M-36368  (Sept.  12, 
1956) 

Whether  or  not  the  minerals  were  re- 
served to  the  tribe  or  conveyed  to  the 
allottee,  in  exchanges  occurring  subse- 
quent to  the  enactment  of  the  Indian 
Reorganization  Act  of  1934,  depends  on  the 
facts  in  each  case,  and  in  the  absence  of 
any  binding  agreement  to  the  contrary, 
ownership  of  the  minerals  will  be  con- 
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trolled  by  the  recitals  contained  in  the  in- 
struments of  conveyance. 
Oivnership  of  Minerals  Underlying  Lands 
on  the  Blackfeet  Indian  Reservation  in 
Montana  as  Between  the  Blackfeet  Tribe 
and  Individual  Members  of  the  Tribe, 
M-36393  (Dec.  26,  1956)  63  I.D.  408 

The  act  of  July  17,  1914,  permitting  the 
appropriation  and  patenting,  with  a  min- 
eral reservation  in  the  United  States, 
under  the  nonmineral  land  laws  of  lands 
withdrawn,  classified,  or  valuable  for  spec- 
ified minerals  is  not  applicable  to  the 
restoration  of  ceded  Indian  lands  to  tribal 
ownership  under  the  Indian  Reorganiza- 
tion Act. 

Arthur  F.  C.  Hoffman,  A-27541    (Feb.  7, 
1958) 

Section  16  of  the  Indian  Reorganization 
Act  was  enacted  to  facilitate  and  to  sta- 
bilize tribal  political  organizations.  Sec- 
tion 17  was  enacted  to  permit  a  tribe  so 
organized  to  charter  a  business  corporation 
to  facilitate  its  business  activities.  They 
are  separate  legal  entities,  having  different 
powers,  privileges  and  responsibilities. 
Request  for  Interpretive  Opinion  on  the 
Separability  of  Tribal  Organizations  Or- 
ganized Under  Sections  16  and  11  of 
the  Indian  Reorganization  Act,  M-36515 
(Nov.  20, 1958)  65  I.D.  483 

Limitations  prescribed  by  State  law  are 
not  applicable  to  wills  made  by  Indians  in 
disposing  of  trust  or  restricted  property, 
unless  adopted  in  the  regulations  promul- 
gated by  the  Secretary  of  the  Interior 
respecting  Indian  wills. 

The  right  of  Indians  to  dispose  of  re- 
stricted property  by  will  without  regard 
to  limitations  imposed  by  State  law  is  not 
modified  or  affected  by  section  4  of  the 
Indian  Reorganization  Act. 
Estate  of  Harry  Shale,  Quinaielt  No.  Jf08, 
IA-880  (Nov.  21,  1958) 

Where  there  is  a  question  as  to  whether 
tribal  resources,  such  as  timber  or  lands, 
are  held  as  an  asset  of  the  tribal  municipal 
corporation,  organized  under  section  16  of 
the  Indian  Reorganization  Act  (25  U.S.C., 
1952  ed.,  sec.  476),  or  as  an  asset  of  the 
tribal     business     corporation     organized 


under  section  17  of  said  act  (25  U.S.C., 
1952  ed.,  sec.  477),  ownership  by  the  tribe 
rather  than  by  the  business  corporation 
Will  be  presumed  in  the  absence  of  a  clear 
showing  to  the  contrary. 

Where  a  tribal  constitution  (25  U.S.O., 
1952  ed.,  sec.  476),  refers  to  provisions  of 
a  tribal  corporate  charter  (25  U.S.C., 
1952  ed.,  sec.  477),  the  terms  of  the  charter 
specifically  so  mentioned,  will  be  deemed 
incorporated  by  reference  into  the  tribal 
constitution  and  will  be  binding  on  the 
tribal  municipal  corporation. 

Powers  of  a  tribe  organized  under  sec- 
tion 476  of  Title  25  U.S.C.  are  so  broad  that 
where  a  power  is  vested  in  any  Indian 
tribe  or  its  tribal  council  by  existing  law, 
in  accordance  with  such  law,  and  are  not 
spelled  out  in  the  constitution  or  are  not 
voluntarily  relinquished  or  modified,  such 
power  can  be  read  into  the  constitution. 
Timber  as  a  Capital  Asset  of  the  Blackfeet 
Tribe,  M-36545  (Dec.  16, 1958) 

The  authority  provided  by  section  3  of 
the  Indian  Reorganization  Act  to  restore 
lands  to  tribal  ownership  extends  ito 
former  tribal  lands  of  an  Indian  reserva- 
tion where,  by  legislation  enacted  sub- 
sequent to  the  extinguishment  of  Indian 
title,  a  tribal  interest  has  been  created  in 
the  proceeds  derived  from  the  sale  of  such 
lands. 

Status  of  Title  to  Lands  Reserved  for 
School  and  Agency  Purposes  on  the  Former 
Kiowa,  Comanche,  and  Apache  Indian  Res- 
ervation, Western  Oklahoma,  M-36510 
(Jan.  15,  1960)  67  I.D.  10 

The  Vacant,  unappropriated  and  undis- 
posed of  portions  of  the  land  ceded  to  the 
United  States  by  the  San  Carlos  Indian 
Tribe  by  agreement  of  Feb.  25,  1896  (29 
Stat.  360)  and  commonly  known  as  the 
"San  Carlos  Mineral  Strip"  are  "surplus" 
land  under  section  3  of  the  Indian  Reorga- 
nization Act  of  1934  (48  Stat.  984;  25 
U.S.C.  sec.  463(a))  and  the  Secretary  of 
the  Interior  has  the  discretionary  author- 
ity to  restore  such  land  to  tribal  ownership. 
Authority  of  the  Secretary  of  the  Interior 
to  Restore  Lands  in  San  Carlos  Mineral 
Strip  to  Tribal  Ownership,  M-36599 
(Nov.  28,  1962)  69  I.D.  195 
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I.  GENERALLY 

The  provision  of  Item  (e)  of  the  act  of 
Aug.  3,  1956,  70  Stat.  982,  stating  that 
the  Secretary  of  the  Interior  is  to  employ 
with  the  consent  of  the  Tribal  Council, 
such  persons  and  use  such  means  as  he  may 
find  necessary  to  carry  out  the  purposes  of 
the  foregoing  provisions,  is  interpreted  as 
meaning  that  the  authority  of  the  Secre- 
tary of  the  Interior  to  employ  individuals 
is  modified  by  the  phrase  "with  the  con- 
sent of  the  Tribal  Council"  only  to  the  ex- 
tent that  the  Tribal  Council's  consent  is 
necessary  for  the  initial  selection  of  indi- 
viduals to  fill  the  particular  positions  in 
connection  with  the  operations  of  the  Red 
Lake  tribal  sawmill. 

Interpretation  of  Item  (e)  of  the  Act  of 
August  3, 1956,  70  Stat.  982,  Relating  to  the 
Management  of  the  Red  Lake  Indian  For- 
est and  Sawmill,  M-36380  (Oct.  5,  1956) 

Absent  tribal  action  prescribing  formal 
procedures  to  be  followed  to  effect  a  valid 
Indian  custom  marriage,  proof  of  such  mar- 
riage can  be  based  upon  the  actions  of  the 
parties  themselves,  their  intent,  and  the 
manner  in  which  their  associations  to- 
gether were  regarded  by  others. 
Estate  of  Adeline  Stamill  Goudy,  Unallotted 
Yakima  Indian,  IA-517  (Feb.  11,  1957) 


A  tribe  organized  under  section  16  of 
the  Indian  Reorganization  Act  is  a  politi- 
cal body  and  is  a  separate  entity  from  a 
corporation  chartered  under  section  17  of 
the  Indian  Reorganization  Act  having  dif- 
ferent powers,  privileges  and  responsibili- 
ties. 

Request  for  Interpretive  Opinion  on  the 
Separability  of  Tribal  Organizations  Or- 
ganized Under  Sections  16  and  17  of  the 
Indian  Reorganization  Act,  M-36515 
(Nov.  20,  1958)  65  I.D.  483 

Off-reservation  fishing  rights  guaranteed 
by  treaties  with  Indian  tribes  are  tribal 
rights  which  may  be  regulated  by  the 
tribes,  and  a  tribal  member  who  does  not 
fish  in  conformity  with  tribal  regulations 
would  not  have  a  treaty-right  defense  to  a 
State  prosecution  for  violation  of  State 
conservation  laws. 

Off-Reservation  Fishing  Rights  of  Indians 
in  Washington  and  Oregon,  M-36638 
(May  16,  1962)  69  I.D.  68 

II.  ALASKAN  GROUPS 

The  established  Congressional  policy  to 
reserve  those  lands,  including  tidelands, 
used  and  occupied  by  the  Alaskan  Natives, 
under  the  absolute  jurisdiction  and  con- 
trol of  the  United  States  in  aid  of  further 
legislation  was  continued  by  virtue  of  sec- 
tion 3(c),  act  of  Sept.  7,  1957,  and  sec- 
tion 4  of  the  Alaska  Statehood  Act. 
Title  Status  of  Tidelands  Comprising  the 
Juneau  Indian  Village,  M-36604  (Sept.  16, 
1960) 

III.  ATTORNEYS 

So  long  as  an  attorney  contract  with  an 
Indian  tribe  or  group  remains  in  force  an- 
other contract  with  a  different  attorney 
covering  the  same  representation  will  not 
be  approved. 
Jame  C.  Peacock,  IA-151  (Jan.  6,  1955) 

IV.  CONSTITUTIONS 

A  provision  in  a  tribal  constitution 
granting  a  preference  right  to  acquire 
leases  on  tribal  lands  upon  the  payment  of 
reasonable  fees  for  the  use  of  the  lands 
cannot  properly  be  construed  to  extend  to 
oil  leases  where  the  constitution  contains 
a  separate  provision  covering  the  disposi- 
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tion  of  oil  leases  without  any  provision 
for  a  noncompetitive  preference  right. 
Preference  Right  to  Oil  and  Gas  Leases 
on    the    Blackfeet   Reservation,    M-36306 
(Sept.  29,  1955) 

Where  the  constitution  and  bylaws  of 
an  Indian  tribe  or  other  Indian  association 
makes  no  provision  for  removing  officers  or 
members  of  their  governing  body,  the  Gen- 
eral Council  has  the  authority  to  remove 
officers  and  Executive  Board  members  at 
its  discretion.  The  General  Council  is 
made  up  of  all  members  of  the  organization 
eligible  to  participate  and  as  such  can  de- 
termine the  desirability  of  continuing  per- 
sons in  office  unless  limited  by  their  consti- 
tution and  bylaws. 

Where  it  is  desirable  to  reduce  to  writing 
existing  constitutions  or  rewrite  in  sub- 
stantially new  and  changed  form  the  con- 
stitution and  bylaws  of  an  Indian  tribe  or 
association  not  incorporated  under  section 
16  of  the  Indian  Reorganization  Act,  under 
the  provisions  of  Departmental  Circular 
No.  3160,  dated  May  5, 1936,  such  proposed 
constitution  and  bylaws  shall  be  forwarded 
to  Washington  for  approval,  and,  if  ap- 
proved, be  sent  back  for  ratification  by  the 
qualified  voters  of  the  tribe  (those  listed 
on  the  census  rolls)  for  referendum  by 
secret  ballot. 

Where  actions  have  been  taken  by  an  In- 
dian General  Council  or  Executive  Board 
of  a  group  not  incorporated  under  the  pro- 
visions of  section  16  of  the  Indian  Reor- 
ganization Act  in  substantial  compliance 
jwith  the  provisions  of  a  constitution  or 
'  bylaws,  such  actions  will  be  liberally  con- 
strued to  find  compliance  and  will  not  be 
rejected  for  failure  to  give  that  strict  com- 
pliance as  would  be  expected  of  a  non- 
Indian  group  such  as  a  business  corpora- 
tion or  State  political  unit.  However,  at 
least  a  minimum  of  compliance  must  be 
found  so  as  to  indicate  a  sincere  effort  on 
the  part  of  the  Indian  group  to  comply 
with  the  intent  of  the  document  as  inter- 
preted in  the  light  of  the  Indian  practices 
and  customs  of  the  group  involved. 
Fort  Peck  Tribal  Affairs,  M-36342 
(Apr.  23,  1956) 

Section  16  of  the  Indian  Reorganization 
,  IJAct  (25  U.S.C.  sec.  476;  48  Stat.  987),  re- 
quires that  elections  for  the  adoption  of 


governmental  constitutions  and  their 
amendment  shall  be  by  special  election 
called  by  the  Secretary  of  the  Interior. 
The  rules  for  the  "elections  on  the  adop- 
tion of  Constitutions  and  Constitutional 
Amendment"  were  approved  by  the  Sec- 
retary of  the  Interior  Aug.  20,  1935,  and 
amended,  Oct.  18,  1935,  and  Mar.  24,  1938. 
These  rules  provide  that  "nonresident 
members  may  vote  by  absentee  ballot." 
The  Solicitor's  Opinion  (M-36141)  dated 
July  18,  1952,  is  modified  to  permit  the  use 
of  absentee  ballots  by  nonresident  mem- 
bers in  elections  to  amend  constitutions 
adopted  pursuant  to  the  Indian  Reorgani- 
zation Act. 

Blackfeet    Tribal    Constitution,    M-36346 
(June  8, 1956) 

The  Secretary  of  the  Interior  has  au- 
thority, under  the  Indian  Reorganization 
Act  (25  U.S.C.  sees.  476,  477;  48  Stat.  987) 
to  call  special  elections  to  (a)  determine 
whether  a  majority  of  the  adult  Indians 
desire  to  vote  against  the  application  of  the 
act  itself  to  the  reservation  with  which 
they  are  connected  (b)  to  determine 
whether  a  proposed  constitution  and  by- 
laws shall  be  ratified  (c)  to  ascertain 
whether  such  constitution  and  bylaws  shall 
be  amended ;  and  (d)  to  determine  whether 
such  constitution  and  bylaws  shall  be  re- 
voked. Otherwise  in  the  case  of  tribal 
governments  incorporated  under  section  16 
of  the  Indian  Reorganization  Act,  supra, 
the  Secretary,  unless  granted  authority  by 
the  tribal  constitution  or  act  of  Congress, 
may  not  call  tribal  elections  to  elect 
councilmen. 

Fort    Berthold    Tribal    Affairs,    M-36350 
(June  20,  1956)  63  I.D.  188 

Failure  of  the  Secretary  of  the  Interior 
to  disapprove  a  Tribal  Council  ordinance 
which  is  inconsistent  with  the  tribal  con- 
stitution does  not  validate  the  ordinance. 
Membership — Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead  Reserva- 
tion, M-36476  (Mar.  3,  1958)        65  I.D.  97 

Where  there  is  a  question  as  to  whether 
tribal  resources,  such  as  timber  or  lands, 
are  held  as  an  asset  of  the  tribal  municipal 
corporation,  organized  under  section  16  of 
the  Indian  Reorganization  Act  (25  U.S.C, 
1952  ed.,  sec.  476)   or  as  an  asset  of  the 
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tribal  business  corporation  organized 
under  section  17  of  said  act  (25  U.S.O., 
1952  ed.,  sec.  477),  ownership  by  the  tribe 
rather  than  by  the  business  corporation 
will  be  presumed  in  the  absence  of  a  clear 
showing  to  the  contrary. 

Where  a  tribal  constitution  (25  U.S.C., 
19-52  ed.,  sec.  476)  refers  to  provisions  of  a 
tribal  corporate  charter  (25  U.S.C.,  1952 
ed.,  sec.  477),  the  terms  of  the  charter 
specifically  so  mentioned,  will  be  deemed 
incorporated  by  reference  into  the  tribal 
constitution  and  will  be  binding  on  the 
tribal  municipal  corporation. 

Powers  of  a  tribe  organized  under  sec- 
tion 476  of  Title  25  U.S.C.  are  so  broad 
that  where  a  power  is  vested  in  any  Indian 
tribe  or  its  tribal  council  by  existing  law, 
in  accordance  with  such  law,  and  are  not 
spelled  out  in  the  constitution  or  are  not 
voluntarily  relinquished  or  modified,  such 
power  can  be  read  into  the  constitution. 
Timber  as  a  Capital  Asset  of  the  Blaclcfeet 
Tribe,  M-36545  (Dec.  16, 1958) 

V.  CONTRACTS 

While  the  general  rule  is  that  contingent 
witness  fee  contracts  are  void  as  against 
public  policy,  such  contracts  between  tribes 
and  expert  witnesses  in  connection  with 
Indian  claims  litigation  do  not  violate  pub- 
lic policy  where  (1)  the  tribe's  right  to 
recovery  has  been  established  (2)  the  im- 
poverished condition  of  the  tribe  makes 
such  a  contract  necessary  to  make  the  tes- 
timony available  to  the  Commission  (3) 
the  fee  is  in  a  fixed  amount  which  is  a 
small  percentage  of  the  reasonably  antici- 
pated recovery,  and  (4)  the  contingent 
nature  of  the  contract  is  called  to  the  atten- 
tion of  the  Indian  Claims  Commission. 

Contracts  where  the  witness  would  tes- 
tify on  the  issue  of  liability  are  not  in- 
cluded in  this  ruling. 

Validity  of  Contingent  Fee  Expert  Witness 
Contracts  in  Indian  Claims  Litigation, 
M-36639  (June  15,  1962) 

VI.   ENROLLMENT 

The  membership  roll  of  the  Osage  Tribe 
approved  in  1908  by  the  Secretary  of  the 
Interior,  pursuant  to  the  act  of  June  28, 
1906  (34  Stat.  539),  constitutes  the  final 
roll  of  members  of  the  Osage  Tribe  among 


whom  the  tribal  estate  was  divided  and 
thereafter  persons  cannot  be  added  to  that 
roll  and,  in  the  absence  of  enrollment,  can- 
not share  in  the  division  of  the  tribal 
estate. 

Application  of  Irene  Kohpay,  now  Cornell, 
for  Enrollment  on  the  Roll  of  the  Osage 
Tribe  of  Indians,  IA-873   (Mar.  8,  1960) 

67  I.D.  89 

VII.  FISCAL  MATTERS 

Under  section  16  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718),  per  capita  payments 
may  be  made  from  the  capital  reserve  fund 
of  the  Klamath  Tribe  established  by  50 
Stat.  872. 

Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 

Uncollectible  obligations  owed  to  the 
United  States  by  associations  of  Alaskan 
natives  organized  and  exercising  the  func- 
tions of  government  under  a  constitution 
approved  pursuant  to  the  acts  of  June  18, 
1934  (48  Stat.  984),  and  May  1,  1936  (49 
Stat.  1250),  may  be  canceled  under  author- 
ity provided  in  the  Leavitt  Act  (47  Stat. 
564;  25  U.S.C.  sec.  386a),  but  similar  obli- 
gations of  Indian  livestock  associations  or- 
ganized under  the  Oklahoma  Welfare  Act 
(49  Stat.  1967;  25  U.S.C.  sec.  504)  cannot 
be  included  in  cancellation  orders  provided 
for  in  the  Leavitt  Act,  supra. 
Proposed  Cancellation  of  Indebtedness  to 
the  United  States,  M-36409  (Mar.  27, 1957) 

The  act  of  May  7,  1918,  25  U.S.C.  sec. 
482,  authorized  loans  to  tribes,  bands, 
groups  and  individual  Indians.  The  Semi- 
nole Tribe  of  Oklahoma  is  recognized  by 
the  Department  of  the  Interior  as  a  tribal 
entity  and  should  be  considered  eligible  for 
a  loan  from  the  revolving  fund. 
Authority  of  Seminole  Tribe  of  Oklahoma 
to  Borrow  Money  and  Pledge  Assets  as 
Security  for  Loan  from  Revolving  Fund, 
M-36482  (Oct.  29, 1957) 

There  is  no  legal  objection  to  the  impo- 
sition of  the  tribal  sales  tax  designated  by 
Tribal  Business  Council  resolution.  The 
tax  is  enforced  against  all  of  a  class,  name- 
ly, those  who  have  produced  livestock  and 
crops  "as  a  result  of  revolving  credit 
financing."    The  borrowers  were  or  should 
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have  been  aware  of  the  tax  prior  to  their 
application  for  loans. 

Sales  Tax,  Three  Affiliated  Tribes  of  the 
Fort  Bert  hold  Reservation,  M-36448 
(Mar.  3,  1958) 

The  term  "capital  assets"  as  used  in 
Indian  corporate  charters  (25  U.S.C.,  1952 
ed.,  sec.  477),  may  ordinarily  be  construed 
as  similar  to  "fixed  assets"  which  are  those 
held  for  the  purpose  of  conducting  the  busi- 
ness undertaken  by  the  corporation  in  con- 
tradistinction to  those  assets  which  are 
destined  to  be  converted  into  cash  or  con- 
tinuously disposed  of  in  the  ordinary 
course  of  business. 

Timber  as  a  Capital  Asset  of  the  Blackfeet 
Tribe,  M-36545  (Dec.  16, 1958) 

VIII.  JUDGMENT  FUNDS 

Under  general  statutory  authority  em- 
powering the  Secretary  of  the  Interior  to 
approve  the  advancement  of  tribal  funds 
to  Indian  tribes,  the  Secretary  is  author- 
ized to  advance  all  categories  of  tribal 
funds,  including  tribal  judgment  funds. 
Authority  of  the  Secretary  of  the  Interior 
to  Approve  the  Advancement  of  Tribal 
Judgment  Funds  for  Tribal  Purposes, 
M-36628  (Sept.  21,  1961)  68  I.D.  313 

IX.  MEMBERSHIP 

Under  the  provisions  of  section  7(b)  of 
the  act  of  May  24,  1950  (64  Stat.  189),  an 
applicant  for  enrollment  as  a  California 
Indian  must  prove  his  relationship  to  a 
person  related  to  him  as  prescribed  in  the 
statute  whose  name  appears  on  the  1933 
California  Indian  roll,  and  upon  the  fail- 
ure of  such  proof  the  application  must  be 
denied. 

Porfirio  Ludovico  Cosio,  IA-156  (Feb.  18, 
1955) 

Under  the  provisions  of  section  5(a)  (2) 
of  the  act  of  Aug.  13,  1954  (68  Stat.  718), 
which  allows  "each  adult  member  of  the 
[Klamath]  tribe  *  *  *  an  opportunity  to 
elect  for  himself,  and,  in  the  case  of  a  head 
of  a  family,  for  the  members  of  the  family 
who  are  minors"  to  withdraw  from  or  re- 
main in  the  tribe :  (1)  when  the  parents  of 
a  child  are  separated  and  the  child  is  living 
with  one  of  the  parents,  the  latter  parent 
may  make  the  decision  for  the  child  to 
withdraw  (2)  when  the  parents  of  a  child 


are  separated  and  the  child  is  living  with 
some  third  person,  the  question  of  who  is 
the  head  of  the  minor's  family  is  one  of 
fact  which  must  be  considered  in  each  case 
(3)  where  the  child  has  a  judicially  ap- 
pointed guardian  of  his  person  and  his 
property,  the  guardian  may  not  elect  for 
the  child  unless  the  guardian  is  otherwise 
qualified  as  an  adult  member  and  head  of 
the  family  of  the  minor  (4)  if  the  child 
is  an  orphan  who  is  living  in  an  institution 
where  he  cannot  be  considered  as  a  member 
of  the  family  of  an  adult  Klamath  Indian, 
no  one  may  make  the  decision  for  him  to 
withdraw  (5)  an  adult  member  of  the 
tribe  who  has  judicially  been  deprived  of 
control  over  his  child  may  not  make  an 
election  for  his  child  to  withdraw  (6)  a 
parent  who  is  judicially  declared  to  be  non 
compos  mentis  may  not  elect  for  himself 
or  his  child  to  withdraw ;  and  (7)  an  adult 
member  who  is  the  head  of  a  family  may 
make  the  decision  to  withdraw  for  his  wife 
if  she  is  under,  but  not  if  she  is  over,  21 
years  of  age. 

An  adult  member  of  the  Klamath  Tribe, 
if  incompetent,  insane  or  non  compos  men- 
tis may  not,  under  section  5(a)  (2)  of  the 
act  of  Aug.  13,  1954  (68  Stat.  718),  make 
an  election  to  withdraw  from  the  tribe. 

A  judicially  appointed  guardian  for  an 
adult  member  of  the  Klanfath  Tribe  who  is 
insane,  incompetent  or  non  compos  mentis 
may  not,  under  the  provisions  of  section 
5(a)(2)  of  the  act  of  Aug.  13,  1954  (68 
Stat.  718),  make  an  election  for  him  to 
withdraw  from  the  tribe. 

Should  a  member  of  the  Klamath  Tribe, 
who  has  elected  to  withdraw  from  the  tribe 
pursuant  to  the  act  of  Aug.  13,  1954  (68 
Stat.  718),  inherit  an  interest  of  a  member 
who  has  elected  to  remain  in  the  tribe,  the 
withdrawing  member  would  not  acquire 
by  such  inheritance  the  decedent's  right 
to  vote  as  a  member  of  the  tribe. 

Members  of  the  Klamath  Tribe  who  elect 
to  withdraw  from  the  tribe  pursuant  to  the 
act  of  Aug.  13,  1954  (68  Stat.  718),  re- 
main tribal  members  and  may  participate 
in  tribal  affairs  to  the  same  extent  as  any 
member  until  they  have  been  paid  in  full 
the  money  value  of  their  interests  in  tribal 
property. 

Klamath    Terminal   Legislation,    M-36284 
( May  20, 1955 )  62  I.D.  186 
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The  determination  of  the  full-blood 
membership  of  the  Ute  Tribe  of  the  Uintah 
and  Ouray  Reservation  in  Utah  for  the 
purpose  of  participating  in  the  development 
program  provided  for  in  section  24  of  the 
act  of  Aug.  27,  1954  (68  Stat.  868;  25 
U.S.C.  sec.  677),  is  controlled  by  the  pro- 
visions of  the  act  and  not  by  the  constitu- 
tion and  bylaws  of  the  Ute  Indian  Tribe. 
Determination  of  Full-Blood  Membership 
of  Ute  Tribe  for  Purpose  of  Participation 
in  Development  Program  Provided  for  in 
Act  of  August  27,  1954,  M-36304  ( Sept.  6, 
1955) 

The  Secretary  is  without  authority  to 
approve  a  transfer  of  a  minor  from  the  full- 
blood  roll  to  the  mixed-blood  roll  under  sec- 
tion 4  of  the  act  of  Aug.  27,  1954  (68 
Stat.  868). 

Transfer  of  Minor  Full-Bloods  to  the 
Mixed-Blood  Roll  Under  Section  4  of  the 
Act  of  August  27,  1954  (68  Stat.  868), 
M-36305  (Sept.  21,  1955) 

The  act  of  Aug.  30,  1954  (68  Stat.  979; 
25  U.S.C.  sec.  771),  is  construed  to  author- 
ize the  Secretary  of  the  Interior  to  pre- 
pare separate  rolls  of  persons  of  Indian 
blood,  whose  ancestors  were  members  of 
the  tribes  involved,  without  distinction  as 
to  how  the  ancestors  acquired  such  mem- 
bership and  that  the  language  "of  the  blood 
of  the  tribe"  should,  in  view  of  the  legisla- 
tive intent  found  by  a  study  of  the  con- 
gressional reports  on  the  bill,  he  inter- 
preted to  include  any  bona  fide  member  of 
the  tribe  whose  ancestors  would  have  been 
accepted  as  such  under  Indian  law. 
Interpretation  of  the  Act  of  August  30, 1954 

(68   Stat.   979;  25   U.S.C.   771),   M-36328 

(Jan.  16, 1956) 

Under  a  statute  providing  that  the  names 
of  certain  classes  of  persons  shall  be  placed 
on  the  tribal  membership  roll  and  provid- 
ing further  that  only  enrolled  members 
shall  be  entitled  to  inherit,  an  apparent 
heir  may  be  unenrolled  at  the  date  of  his 
ancestor's  death  and  yet  be  entitled  to  en- 
rollment as  a  matter  of  right,  thus  becom- 
ing qualified  to  inherit. 
Devolution  of  Yakima  Indian  Estates, 
M-36331  (Mar.  16,  1956) 

The  act  of  Aug.  27,  1954  (68  Stat.  868; 
25   U.S.C.   sees.  677-677aa),  provides  for 


the  partition  and  distribution  of  the  assets 
of  the  Ute  Indian  Tribe  of  the  Uintah  and 
Ouray  Reservation  in  Utah  between  the 
mixed-blood  and  full-blood  members  in 
preparation  for  termination  of  Federal 
supervision  over  their  properties.  25 
U.S.C.  sec.  677g  provides  for  a  roll  of  the 
full-blood  members  of  the  tribe,  living  on 
Aug.  27,  1954,  which  roll  shall  be  final 
for  the  purposes  of  the  act.  Nothing  in  the 
act  makes  the  interest  of  a  full-blood  mem- 
ber inheritable  or  devisable.  Since  no  per- 
sons born  after  the  date  of  the  act  can 
qualify  as  full-blood  members  for  inclusion 
on  the  final  roll,  subsequently  born  full- 
blood  children  have  no  rights  to  the  assets 
of  the  tribe  except  such  rights  as  may  be 
extended  to  them  under  the  development 
program  called  for  by  section  24  of  the  act 
(25  U.S.C.  sec.  677w). 
Inheritable  Status  of  Interest  of  Fall- 
Blood  Member  of  the  Ute  Indian  Tribe  of 
Utah  Under  the  Act  of  August  27, 1954  (68 
Stat.  868,  25  U.S.C.  Sees.  677-677aa)\ 
M-36339  (Mar.  28, 1956) 

The  authority  of  the  Commission  to  the 
Five  Civilized  Tribes  and  of  the  Secretary 
of  the  Interior  to  strike  names  from  the 
rolls  of  the  Five  Civilized  Tribes,  after 
notice  and  an  opportunity  to  be  heard,  con- 
tinued to  Mar.  4,  1907,  when  the  rolls  were 
closed. 

The  fact  that  an  heir  who  was  enrolled 
with  the  Creek  Tribe  of  the  Five  Civilized 
Tribes  had  received  an  allotment  of  land 
with  another  tribe  of  Indians  justified  ac- 
tion by  the  Commission  to  the  Five  Civil- 
ized Tribes  and  the  Secretary  of  the  Inte- 
rior striking  the  heir's  name  from  the  Creek 
roll,  which  action  was  final  after  the  pas- 
sage of  the  act  of  Apr.  26,  1906  (34  Stat. 
137). 

Jurisdiction  Over  Property  Belonging  to  a 
Five  Tribes  Indian's  Estate,  M-36455 
(July  12, 1957)  64  I.D.  280 

Failure  of  the  Secretary  of  the  Interior 
to  disapprove  a  Tribal  Council  ordinance 
which  is  inconsistent  with  the  tribal  consti- 
tution does  not  validate  the  ordinance. 
Membership — Confederated  Salish  and 
Kootenai  Tribes  of  the  Flathead  Reserva- 
tion, M-36476  (Mar.  3, 1958)  65  I.D.  97 
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X.  OKLAHOMA  TRIBES 

Under  the  provisions  of  the  act  of  Apr. 
18,  1912  (37  Stat.  86),  the  approval  by  the 
Secretary  of  the  Interior  of  an  Osage  In- 
dian's will  which  contains  a  revocation 
clause  shall  effectively  revoke  prior  wills 
of  the  testator  even  though  the  approved 
will  fails  as  a  dispositive  instrument  by 
operation  of  law  because  of  the  testator's 
subsequent  marriage. 

Estate  of  Marjorie  May  Copper  field,  Un- 
allotted Osage  Indian  (Restricted), 
IA-1293  (Sept.  14, 1962)  69  I.D.  143 

XI.  PARTICULAR  TRIBES 

Five  Civilized  Tribes 

The  property  comprising  the  restricted 
estate  of  a  Five  Tribes  Indian  decedent 
continues  restricted  and  subject  to  the 
jurisdiction  of  the  Secretary  of  the  Interior 
only  so  long  as  belonging  to  Indian  heirs  of 
one-half  or  more  Indian  blood  Computed 
from  the  final  rolls  of  the  Five  Civilized 
Tribes  pursuant  to  the  act  of  Aug.  4, 
1947  (61  Stat.  731). 

The  authority  of  the  Commission  to  the 
Five  Civilized  Tribes  and  of  the  Secretary 
of  the  Interior  to  strike  names  from  the 
rolls  of  the  Five  Civilized  Tribes,  after 
notice  and  an  opportunity  to  be  heard,  con- 
tinued to  Mar.  4,  1907,  when  the  rolls  were 
closed. 

The  fact  that  an  heir  who  was  enrolled 
with  the  Creek  Tribe  of  the  Five  Civilized 
Tribes  had  received  an  allotment  of  land 
with  another  tribe  of  Indians  justified 
action  by  the  Commission  to  the  Five  Civi- 
lized Tribes  and  the  Secretary  of  the  In- 
terior striking  the  heir's  name  from  the 
Creek  roll,  which  action  was  final  after 
the  passage  of  the  act  of  Apr.  26,  1906 
(34  Stat.  137). 

Jurisdiction  Over  Property  Belonging  to  a 
Five  Tribes  Indian's  Estate,  M-36455 
(July  12,  1957)  64  I.D.  280 

The  duties  of  the  Principal  Chief  of  the 
Seminole  Indian  NaJtion  are  confined  to 
the  execution  of  deeds  of  conveyance  on 
leases  submitted  to  him  by  the  Secretary 
of  the  Interior.  The  remaining  tribal  lands 
of  the  Seminole  Nation  cannot  be  disposed 
of  by  the  Secretary  of  the  Interior  under 


existing  law  without  the  approval  of  the 
General  Council. 

Authority  of  the  Principal  Chief  of  the 
Seminole  Indian  Nation  and  the  General 
Council  of  the  Seminole  Indian  Nation 
Under  Pertinent  Acts  of  Congress,  M-36471 
(Aug.  29,  1957) 

XII.  RESERVATIONS 

Where  an  Executive  Order  establishing 
an  Indian  reservation  of  public  lands  of 
the  United  States,  including  an.  unsurveyed 
area  of  accreted  lands,  provides  that  a 
sector  of  the  reservation  boundary  shall 
follow  what  will  be  a  section  line  of  the 
public  survey  when  extended,  the  Indians 
have  no  right  as  riparian  owners  to  the 
accreted  lands  found  to  lie  between  such 
projected  section  line,  when  established, 
and  the  waters  of  an  adjacent  river. 
Title  to  Accretion  Lands  Adjacent  to 
Cocopah  Indian  Reservation,  Arizona, 
M-36275  (Apr.  15,  1955) 

Tribal  royalties  from  Government  leases 
for  the  development  of  oil  and  gas  re- 
sources on  the  Fort  Peck  Indian  Reserva- 
tion, Montana,  are  subject  to  the  privilege 
and  license  tax  authorized  by  the  State 
under  an  act  of  Congress  which  provides 
that  the  State  may  tax  the  production  of 
oil  and  other  minerals  produced  from  re- 
stricted Indian  lands  the  same  as  if  pro- 
duced from  privately  owned  lands. 
Right  of  the  State  to  Impose  a  Privilege 
and  License  Tax  Against  the  Royalty  In- 
terest of  the  Indian  Tribes  of  the  Fort 
Peck  Reservation,  Montana,  M-36310 
(Oct.  13,  1955) 

The  act  of  Aug.  9,  1955  (69  Stat.  540), 
applies  generally  to  the  leasing  of  re- 
stricted Indian  lands  wherever  situated, 
including  reservations  such  as  the  Crow 
Reservation,  where  special  leasing  stat- 
utes had  theretofore  been  enacted,  thus 
supplying  additional  leasing  authority 
without  displacing  or  superseding  the  spe- 
cial statutes. 

Application  of  the  General  Leasing  Act  of 
August  9,  1955  (69  Stat.  540),  to  the  Crow 
Indian  Reservation,  Montana,  M-36318 
(Dec.  15,  1955)  62  I.D.  469 

Where  a  large  number  of  Indian  tribea 
or  bands  enter  into  a  treaty  with  the 
United  States  which  has  for  its  purpose 
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the  consolidation  on  the  reservation  of 
those  individual  members  of  the  several 
tribes  or  bands  who  desire  to  take  advan- 
tage of  the  privilege  of  settling  on  the 
reservation  and  of  taking  allotments  there, 
the  treaty  does  not  constitute  a  grant  in 
praesenti  of  the  title  to  the  reservation 
land  to  the  treaty  tribes  or  bands  as 
entities. 

Under  such  a  treaty  the  privilege  of  re- 
moving to  and  enjoying  the  benefits  of  the 
reservation  is  extended  to  those  members 
of  the  several  tribes  and  bands  who  elect 
to  remove  to  and  settle  upon  the  reserva- 
tion, whereupon  they  become  invested  with 
the  full  incidents  of  Indian  title. 

The  Indian  title  to  the  unallotted  lands 
on  the  Tulalip  Indian  Reservation  in  the 
State  of  Washington,  which  reservation 
was  set  aside  pursuant  to  a  treaty  con- 
cluded in  1855  between  the  United  States 
and  a  large  number  of  tribes  or  bands 
located  west  of  the  Cascade  Mountains,  is 
now  vested  in  the  Indians  located  on  the 
reservation  who  organized  and  incor- 
porated pursuant  to  the  provisions  of  the 
Indian  Reorganization  Act  of  1934  under 
the  corporate  name  of  "The  Tulalip  Tribes 
of  the  Tulalip  Reservation." 
Ownership  of  Unallotted  Lands  on  the 
Tulalip  Indian  Reservation  in  the  State  Of 
Washington,  M-36181  (Feb.  21,  1956) 

Descendants  of  Ozette  Indians  who 
abandoned  the  reservation  relinquished  all 
rights  thereon  when  they  did  not  return  to 
cast  their  votes  to  determine  the  future 
of  the  reservation  lands  when  the  election 
was  held  in  1935.  It  is  believed  that  all 
those  persons  desiring  to  preserve  a  tribal 
relationship  cast  their  votes  in  similar 
elections  as  residents  of  other  reservations. 

The  mere  fact  that  the  Ozettes  were  his- 
torically a  branch  or  part  of  the  Makah 
Tribe  does  not  give  the  Makah  Tribe  any 
rights  to  the  Ozette  reservation. 
Status  of  Ozette  Reservation,  Washington, 
M-36456  (Nov.  21,  1957)  64  I.D.  435 

Inasmuch  as  the  Indian  Reorganization 
Act  provided  a  method  of  uniting  the 
Hoopa  and  Klamath  River  Tribes,  and  both 
tribes  rejected  such  a  plan,  it  is  our  opin- 
ion that  these  groups  remain  and  must 
be  recognized  as  independent  tribal  groups 
until  such  time  as  they  affirmatively  and 


voluntarily  form  a  consolidated  govern- 
mental body  having  jurisdiction  over  the 
total  reservation  both  as  to  government 
and  as  to  economic  resources.  Such  a 
confederation  or  consolidation  has  not 
taken  place. 

Rights  of  Indians  in  the  Hoopa  Valley 
Reservation,  Cailfornia,  M-36450  (Feb.  5, 
1958)  65  I.D.  59 

Where  lands  belonging  to  the  United 
States  are  reserved  for  the  use  of  the 
United  States  in  carrying  out  its  duties  as 
guardian  of  the  Indians,  even  though  such 
use  is  intended  to  benefit  the  Indians,  the 
lands  are  not  held  in  trust  for  the  Indians 
and  are  not  included  in  an  Indian 
reservation. 

Leasability  of  Ceded  Lands  Used  by  the 
United  States  for  the  Benefit  of  the  In- 
dians, M-36540  (Jan.  8,  1959) 

The  statute  setting  apart  the  Colorado 
River  Indian  Reservation  for  "the  Indians 
of  said  river  and  its  tributaries"  consti- 
tutes a  continuing  offer  to  the  Indians  of 
the  class  mentioned  and  may  be  accepted 
by  them  until  withdrawn. 
Authority  To  Lease  Unassigned  Lands  of 
the  Colorado  River  Indian  Reservation, 
M-36557  (Feb.  24,  1959)  66  I.D.  57 

XIII.  TERMINAL  LEGISLATION 

The  enactment  of  the  act  of  Aug.  13, 
1954  (68  Stat.  712),  does  not  prevent  the 
sale  of  timber  on  the  Klamath  Indian  Res- 
ervation where  the  timber  sale  contract 
will  be  completed  within  the  4-year  limita- 
tion period  fixed  by  the  act  and  the  sale 
will  not  interfere  with  the  purposes  of 
the  act. 

Timber  Sales  and  Tribal  Loans,  Klamath 
Reservation,  Oregon,  M-36257  (Jan.  14, 
1955) 

Since  section  2(e)  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718),  defines  "adult"  for 
the  purposes  of  that  act  as  "a  member  of 
the  tribe  who  has  attained  the  age  of 
twenty-one  years,"  married  women  or 
emancipated  minors  under  the  age  of  21 
may  not  be  considered  adults  for  the  pur- 
poses of  that  act  even  though  they  may  be 
"adults"  under  State  law. 

The  question  of  whether  a  member  of  the 
Klamath  Tribe  may  alienate  his  interest  in 
tribal  property  after  the  transfer  of  such 
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property  pursuant  to  section  6(a)  of  the 
act  of  Aug.  13,  1954  (68  Stat.  718),  and 
prior  to  the  date  of  the  proclamation  to  be 
issued  pursuant  to  section  18  of  said  act, 
is  a  question  to  which  no  definite  answer 
can  be  given  at  this  time,  as  such  answer 
will  depend  upon  the  terms  of  the  plan  pur- 
suant to  which  title  to  such  property  is 
transferred. 

The  right  of  members  of  the  Klamath 
Tribe  to  free-use  grazing  on  tribal  land 
will  not  terminate  upon  publication,  under 
the  act  of  Aug.  13,  1954  (68  Stat.  718), 
of  the  final  membership  roll.  The  right  to 
so  use  tribal  land  will  continue  until  tribal 
title  is  extinguished  by  sale,  or  by  trans- 
fer pursuant  to  section  6(a)  of  that  act, 
in  which  latter  event  the  use  of  the  range 
will  be  governed  by  the  terms  of  the  plan 
pursuant  to  which  such  transfer  is  made. 

Under  the  provisions  of  section  5(a)  (2) 
of  the  act  of  Aug.  13,  1954  (68  Stat.  718), 
which  allows  "each  adult  member  of  the 
[Klamath]  tribe  *  *  *  an  opportunity  to 
elect  for  himself,  and,  in  the  case  of  a  head 
of  a  family,  for  the  members  of  the  family 
who  are  minors"  to  withdraw  from  or 
remain  in  the  tribe:  (1)  when  the  parents 
of  a  child  are  separated  and  the  child  is 
living  with  one  of  the  parents,  the  latter 
parent  may  make  the  decision  for  the  child 
to  withdraw  (2)  when  the  parents  of  a 
child  are  separated  and  the  child  is  living 
with  some  third  person,  the  question  of  who 
is  the  head  of  the  minor's  family  is  one  of 
fact  which  must  be  considered  in  each 
case  (3)  where  the  child  has  a  judicially 
appointed  guardian  of  his  person  and  his 
property,  the  guardian  may  not  elect  for 
the  child  unless  the  guardian  is  otherwise 
qualified  as  an  adult  member  and  head  of 
the  family  of  the  minor  (4)  if  the  child 
is  an  orphan  who  is  living  in  an  institu- 
tion where  he  cannot  be  considered  as  a 
member  of  the  family  of  an  adult  Klamath 
Indian,  no  one  may  make  the  decision  for 
him  to  withdraw  (5)  an  adult  member  of 
the  tribe  who  has  judicially  been  deprived 
of  control  over  his  child  may  not  make  an 
election  for  his  child  to  withdraw  (6)  a 
parent  who  is  judicially  declared  to  be 
non  compos  mentis  may  not  elect  for  him- 
self or  his  child  to  withdraw;  and  (7)  an 
adult  member  who  is  the  head  of  a  family 
may  make  the  decision  to  withdraw  for  his 


wife  if  she  is  under,  but  not  if  she  is  over, 
21  years  of  age. 

An  adult  member  of  the  Klamath  Tribe, 
if  incompetent,  insane  or  non  compos 
mentis  may  not,  under  section  5(a)  (2)  of 
the  act  of  Aug.  13,  1954  (68  Stat.  718), 
make  an  election  to  withdraw  from  the 
tribe. 

A  judicially  appointed  guardian  for  an 
adult  member  of  the  Klamath  Tribe  who 
is  insane,  incompetent  or  non  compos 
mentis  may  not,  under  the  provisions  of 
section  5(a)  (2)  of  the  act  of  Aug.  13,  1954 
(68  Stat.  718),  make  an  election  for  him 
to  withdraw  from  the  tribe. 

The  right  of  members  of  the  Klamath 
Tribe  to  hunt  and  fish  on  tribal  lands 
does  not,  for  purposes  of  the  appraisal  to 
be  made  under  section  5(a)  (1)  of  the  act 
of  Aug.  13,  1954  (68  Stat.  718),  have  an 
appraisable  value,  as  this  right  comes  to  an 
end  when  membership  ceases,  and  is  not 
subject  to  transfer. 

Since  section  6(b)  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718),  provides  that  "all  of 
the  actions  required  by  sections  5  and  6  of 
this  act  shall  be  completed  at  the  earliest 
practicable  time  and  in  no  event  later  than 
four  years  from  the  date  of  this  Act,"  sales 
of  land  pursuant  to  section  5  of  the  act  may 
not  be  made  subsequent  to  Aug.  13, 1958. 

When  pursuant  to  section  5(a)  (3)  of 
the  act  of  Aug.  13,  1954  (68  Stat.  718), 
the  selection  is  made  of  all  that  property 
of  the  Klamath  Tribe  which  is  to  be  sold 
to  pay  off  withdrawing  members,  a  parti- 
tion of  the  tribal  property  results.  There- 
after withdrawing  members  will  be  entitled 
to  receive  all  the  income  from  the  property 
so  selected,  but  will  not  receive  per  capita 
payments  from  the  remaining  tribal 
property. 

Should  a  member  of  the  Klamath  Tribe, 
who  has  elected  to  withdraw  from  the  tribe 
pursuant  to  the  act  of  Aug.  13,  1954  (68 
Stat.  718) ,  inherit  an  interest  of  a  member 
who  has  elected  to  remain  in  the  tribe,  the 
withdrawing  member  would  not  acquire 
by  such  inheritance  the  decedent's  right  to 
vote  as  a  member  of  the  tribe. 

Members  of  the  Klamath  Tribe  who  elect 
to  withdraw  from  the  tribe  pursuant  to  the 
act  of  Aug.  13,  1954  (68  Stat.  718),  re- 
main tribal  members  and  may  participate 
in  tribal  affairs  to  the  same  extent  as  any 
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member  until  they  have  been  paid  in  full 
the  money  value  of  their  interests  in  tribal 
property. 

It  will  be  advisable  for  a  member  of  the 
Klamath  Tribe,  who  elects  to  withdraw 
from  the  tribe  pursuant  to  the  act  of 
Aug.  13,  1954  (68  Stat.  718),  at  the  time 
of  his  election  and  as  a  part  of  that  elec- 
tion, to  petition  the  Secretary  of  the  In- 
terior to  issue  to  him,  pursuant  to  section 
8  of  the  act,  a  patent  in  fee  for  any  trust 
lands,  or  to  remove  restrictions  covering 
any  restricted  lands  he  might  now  or 
hereafter  hold. 

The  requirement  in  section  8(b)  of  the 
act  of  Aug.  13,  1954  (68  Stat.  718),  that 
the  Secretary  of  the  Interior  transfer  the 
sub-surface  rights  in  trust  or  restricted 
land  owned  by  members  of  the  Klamath 
Tribe  to  one  or  more  trustees  becomes  ap- 
plicable at  and  after  the  date  of  the  procla- 
mation to  be  issued  pursuant  to  section 
18(a)  of  that  act  and  does  not  apply  to 
situations  prior  thereto. 

The  term  "subsurface  rights"  as  used  in 
section  8(b)  of  the  act  of  Aug.  13,  1954 
(68  Stat.  718),  does  not  include  water 
rights. 

Under  section  9  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718)  (1)  all  trust  and 
restricted  property  of  members  of  the 
Klamath  Tribe  who  die  6  months  or  more 
after  the  date  of  the  act  is  subject  to  the 
probate  jurisdiction  of  State  courts  (2) 
if  the  State  court  orders  a  sale  of  such 
property  in  order  to  pay  claims  and  pro- 
bate expenses,  the  purchaser  whether  In- 
dian or  non-Indian,  takes  a  fee  simple  title 
to  the  property  sold  (3)  if  the  court  dis- 
tributes such  property  to  an  Indian  heir, 
such  heir  acquires  the  property  in  a  trust 
or  restricted  status  unless  such  status  has 
been  removed  by  operation  of  said  act; 
but  if  the  distributee  or  devisee  is  a  non- 
Indian,  the  trust  and  restricted  status  is 
removed  (4)  if  the  court  decides  it  would 
be  advantageous  to  cause  a  trust  or  re- 
stricted allotment  to  be  leased  during  the 
period  of  probate,  it  must  be  leased  in 
accordance  with  Federal  rules  and  regula- 
tions (5)  the  court,  in  probating  such 
property,  may  appoint  guardians  acl  litem 
to  protect  the  interests  of  minors,  incom- 
petents or  persons  non  compos  mentis  (6) 
where  the  court  orders  a  sale  of  such  trust 


or  restricted  property,  the  United  States 
is  a  necessary  party  to  the  proceedings 
therefor,  and  must  be  served  with  the  peti- 
tion for  sale  and  accorded  an  opportunity 
to  be  heard.  Service  should  be  made  upon 
the  U.S.  Attorney  and  upon  the  Attorney 
General  of  the  United  States  (7)  heirs  or 
devisees  of  Klamath  Indians  need  not  be 
qualified  by  the  %6th  degree  Indian  blood 
of  the  Klamath  Tribe  as  formerly  required 
(8)  trust  and  restricted  estates  of  Klamath 
Indians  who  died  prior  to  Feb.  13, 1955,  will 
be  probated  by  the  Federal  Examiner  of 
Inheritance  and  not  by  a  State  court. 

Loans  transferred  to  the  Klamath  Tribe 
pursuant  to  section  12  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718),  are  assets  of  the 
tribe  and  subject  to  management  by  the 
trustee,  corporation  or  other  legal  entity 
selected  pursuant  to  section  5(a)  (5)  of 
the  act. 

Section  14(a)  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718),  defers  the  application 
of  the  laws  of  Oregon  with  respect  to  the 
abandonment  of  water  rights  by  the  Kla- 
math Tribe  or  its  members  for  a  period  of 
15  years  after  the  date  of  the  proclama- 
tion issued  pursuant  to  section  18  of  that 
act.  Except  for  such  deferment,  section 
14  (a)  is  merely  a  saving  clause  which  oper- 
ates to  preserve  whatever  water  rights  the 
tribe  and  its  members  may  have  under  the 
law  in  force  on  the  date  of  the  act. 

The  fishing  rights  secured  to  the  Klam- 
ath Indians  by  the  Treaty  of  1864  and 
reserved  under  section  14(b)  of  the  act  of 
Aug.  13,  1954  (68  Stat.  718),  are:  (1) 
neither  alienable  nor  descendible  (2)  may 
be  exercised  by  a  withdrawing  member  of 
the  tribe  until  fully  paid  his  share  in  the 
tribal  assets  (3)  may  be  exercised  by  an 
heir  of  a  member  only  if  the  heir  is  also 
a  member  (4)  may  not  be  exercised  with 
respect  to  tribal  land  which  is  sold  and 
conveyed  in  fee  simple;  and  (5)  may  con- 
tinue to  be  exercised  by  members  who  elect 
to  remain  in  the  tribe. 

Under  section  15  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718)  (1)  the  Secretary  of 
the  Interior  may,  where  there  is  an  exist- 
ing guardianship  over  a  Klamath  Indian, 
recognize  the  guardian  and  deliver  the 
property  of  the  ward  to  him  (2)  approval 
of  the  appointment  of  such  a  guardian  by 
the  Secretary  is  not  necessary  as  a  matter 
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of  law  (3)  no  impropriety  is  seen  in  the 
appearance  of  an  authorized  representa- 
tive of  the  Secretary  in  a  guardianship 
proceeding  for  the  purpose  of  assisting  the 
court  in  making  a  proper  appointment  (4) 
there  is  nothing  in  the  Oregon  statutes 
that  would  preclude  an  authorized  repre- 
sentative of  the  Secretary  from  filing  a 
guardianship  petition  or  to  prevent  an 
Oregon  court  from  appointing  a  guardian 
pursuant  to  such  a  petition  (5)  the  Secre- 
tary in  the  absence  of  a  guardianship,  may- 
transfer  trust  and  restricted  personal  prop- 
erty to  a  minor  himself,  if  the  Secre- 
tary believes  the  minor  competent  to 
handle  the  property;  or  the  Secretary 
may  transfer  such  property  to  a  State  or 
county  welfare  agency,  to  a  parent  as  nat- 
ural guardian,  or  to  a  private  trustee. 

Under  section  16  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718),  per  capita  payments 
may  be  made  from  the  capital  reserve  fund 
of  the  Klamath  Tribe  established  by  50 
Stat.  872. 

The  Klamath  Tribe  will  continue  to  exist 
subsequent  to  the  date  of  the  proclamation 
issued  under  section  18  of  the  act  of 
Aug.  13,  1954  (68  Stat.  718),  and  will  con- 
tinue as  such  for  the  purpose  of  exercising 
such  rights  and  privileges  as  are  reserved 
to  it  by  that  act. 

Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 

The  requirement  of  the  act  of  June  15, 
1934  (48  Stat.  964),  that  a  member  of  the 
Menominee  Tribe  be  living  on  the  last  day 
of  the  fiscal  year  in  order  that  his  estate 
share  in  a  per  capita  payment  out  of 
stumpage  earned  during  that  fiscal  year, 
has  been  repealed  by  section  3  of  the  act 
of  June  17,  1954  (68  Stat.  250),  with  re- 
spect to  per  capita  payable  from  stumpage 
earned  during  a  fiscal  year  ending  on  a 
date  subsequent  to  June  17,  1954,  since  the 
1954  act  vested  in  each  member  on  the 
final  roll  an  individual,  undivided  share 
in  the  property  of  the  Tribe. 
Menominee  Per  Capita  Payments,  M-36288 
(June  23, 1955) 

Upon  the  issuance  of  a  proclamation, 
Indians  who  are  subject  to  section  23  of 
the  act  of  Aug.  27,  1954  (68  Stat.  868, 
877),  will  not  be  entitled  to  preferment  in 


employment  by  the  Bureau  of  Indian 
Affairs. 

The  positions  of  Indians  subject  to  sec- 
tion 23  of  the  act  of  Aug.  27,  1954,  who 
are  presently  employed  by  the  Bureau  of 
Indian  Affairs  will  remain  in  the  excepted 
category  in  which  they  have  been  placed 
by  the  Civil  Service  Commission  so  long 
as  the  Commission's  regulations  remain 
unchanged. 

Indian  Preference  in  Employment, 
M-36297  (Aug.  24,  1955) 

The  determination  of  the  full-blood  mem- 
bership of  the  Ute  Tribe  of  the  Uintah  and 
Ouray  Reservation  in  Utah  for  the  purpose 
of  participating  in  the  development  pro- 
gram provided  for  in  section  24  of  the  act 
of  Aug.  27,  1954  (68  Stat.  868;  25  U.S.C. 
sec.  677),  is  controlled  by  the  provisions 
of  the  act  and  not  by  the  constitution  and 
bylaws  of  the  Ute  Indian  Tribe. 
Determination  of  Full-Blood  Membership 
of  Ute  Tribe  for  Purpose  of  Participation 
in  Development  Program  Provided  for  in 
Act  of  August  27,  1954,  M-36304  (Sept.  6, 
1955) 

The  Secretary  is  without  authority  to 
approve  a  transfer  of  a  minor  from  the 
full-blood  roll  to  the  mixed-blood  roll  un- 
der section  4  of  the  act  of  Aug.  27,  1954 
(68  Stat.  868). 

Transfer  of  Minor  Full-Bloods  to  the 
Mixed-Blood  Roll  Under  Section  4  of  the 
Act  of  August  27,  1954  (68  Stat.  868), 
M-36305  (Sept.  21,  1955) 

A  lease  for  the  mining  of  diatomaceous 
earth  on  tribal  lands  of  the  Klamath  Res- 
ervation in  Oregon  may  be  made  for  a 
period  extending  beyond  the  date  fixed 
by  Congress  for  the  termination  of  Federal 
supervision  and  control  only  where  it  is 
clear  that  such  a  lease  will  not  prevent  or 
delay  the  termination  of  Federal  trustee 
responsibilities. 

Although  the  approval  of  the  Manage- 
ment Specialists  retained  under  the  Klam- 
ath Termination  Act  of  such  a  lease  [see 
title]  is  not  essential  to  its  validity,  the 
manifold  duties  imposed  upon  them  by  the 
act  require  that  they  be  consulted,  and  that 
their  advice  be  obtained  before  any  such 
lease  is  executed  or  approved. 
Lease  of  Klamath  Tribal  Land  Which  Ex- 
tends Beyond  the  Date  Fixed  by  Congress 
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for  the  Termination  of  Federal  Supervi- 
sion and  Control,  M-36307  (Nov.  17,  1955) 

Section  20  of  the  Klamath  Termination 
Act  (P.L.  587,  68  Stat.  723;  25  U.S.C.  sec. 
564u),  accelerates  and  assures  repayment 
of  loans  made  from  the  Klamath  Revolv- 
ing fund  by  authorizing  the  Secretary  to 
apply  any  funds  payable  to  a  withdrawing 
member  of  the  tribe,  as  a  set  off  against 
any  indebtedness  payable  to  the  tribe  or 
to  the  United  States,  in  whatever  amount 
is  required  to  liquidate  such  debt  although 
according  to  the  terms  of  the  loan  contract 
the  entire  debt  is  then  neither  due  nor  in 
default. 

Interpretation  of  Sections  20  and  22  of 
Klamath  Termination  Act  as  Applied  to 
the  Tribal  Indebtedness  of  Withdrawing 
Members,  M-36337  (Mar.  26, 1956) 

The  act  of  Aug.  27,  1954  (68  Stat.  868; 
25  U.S.C.  sees.  677-677aa),  provides  for 
the  partition  and  distribution  of  the  assets 
of  the  Ute  Indian  Tribe  of  the  Uintah  and 
Ouray  Reservation  in  Utah  between  the 
mixed-blood  and  full-blood  members  in 
preparation  for  termination  of  Federal  su- 
pervision over  their  properties.  25  U.S.C. 
sec.  677g,  provides  for  a  roll  of  the  full- 
blood  members  of  the  tribe,  living  on 
Aug.  27,  1954,  which  roll  shall  be  final  for 
the  purposes  of  the  act.  Nothing  in  the 
act  makes  the  interest  of  a  full-blood  mem- 
ber inheritable  or  devisable.  Since  no  per- 
sons born  after  the  date  of  the  act  can 
qualify  as  full-blood  members  for  inclu- 
sion on  the  final  roll,  subsequently  born 
full-blood  children  have  no  rights  to  the 
assets  of  the  tribe  except  such  rights  as 
may  be  extended  to  them  under  the  devel- 
opment program  called  for  by  section  24 
of  the  act  (25  U.S.C.  sec.  677w). 
Inheritable  Status  of  Interest  of  Full- 
Blood  Member  of  the  Ute  Indian  Tribe  of 
Utah  Under  the  Act  of  August  27,  195% 
(68  Stat.  868;  25  U.S.C.  Sees.  677-677aa), 
M-36339  (Mar.  28, 1956) 

The  basic  authority  for  the  Secretary  of 
the  Interior  to  sell  timber  on  Indian  reser- 
vations is  set  forth  in  section  7  of  the  act 
of  June  25,  1910  (36  Stat.  857;  25  U.S.C. 
sec.  407).  Sale  of  timber  on  the  Klamath 
Reservation  will  continue  to  be  governed 
by  the  regulations  implementing  the  act 
of  June  25,  1910,  until  such  time  as  tribal 


title  is  extinguished  by  sale  or  the  tribal 
property  is  conveyed  to  a  trustee,  corpora- 
tion or  other  legal  entity  in  accordance 
with  a  plan  to  be  prepared  by  management 
specialists  pursuant  to  the  Klamath  ter- 
minal legislation  (the  act  of  Aug.  13,  1954, 
68  Stat.  718;  25  U.S.C.  sec.  564). 
Authority  for  Continued  Approval  of  Tim- 
ber Sales  on  Klamath  Reservation, 
M-36338  (May  29, 1956)  64  I.D.  147 

The  rights  of  persons  and  concerns  hav- 
ing leases,  rights-of-way,  permits,  licenses, 
liens  or  other  contracts  encumbering  real 
property  to  be  disposed  of  pursuant  to 
terminal  legislation  are  not  affected  by 
such  legislation  (citing  section  22  of  the 
Klamath  Termination  Act  (68  Stat.  723; 
25  U.S.C.  sec.  564u). 

The  Secretary  is  authorized  to  grant 
leases,  permits,  licenses,  rights-of-way, 
liens  and  other  contracts  encumbering 
real  property  to  be  disposed  of  pursuant 
to  terminal  legislation,  after  the  date  of 
enactment  of  such  legislation  and  until  the 
effective  date  of  termination  of  Federal 
responsibility.  Such  encumbrance  may 
even  extend  beyond  the  final  date  of  termi- 
nation of  responsibility,  but  in  all  such 
cases  the  written  consent  of  all  persons  in 
interest  should  be  obtained. 

Provisions  in  terminal  legislation  (see 
section  22,  Klamath  termination  legisla- 
tion, 68  Stat.  723 ;  25  U.S.C.  sec.  564u),  em- 
powering the  Secretary  of  the  Interior  to 
transfer  "powers,  duties  or  other  functions 
with  respect  to  the  property  subject  to" 
leases,  rights-of-way  or  other  contracts  en- 
cumbering land  to  be  disposed  of,  is  not 
mandatory.  Whether  the  Secretary  ex- 
tinguishes them,  retains  them,  or  transfers 
them  as  therein  provided,  is  a  matter  of 
administrative  nature,  involving  govern- 
mental policy. 

The  Secretary's  authority  to  revoke  a 
permit  for  a  right-of-way  is  not  arbitrary. 
He  cannot  employ  this  power  solely  to  fa- 
cilitate termination  legislation. 

Notation  of  an  encumbrance  on  a  fee 
patent  for  tribal  or  allotted  land  issued 
pursuant  to  terminal  legislation  is  within 
the  Secretary  of  the  Interior's  authority 
and  is  administratively  desirable. 
Effect  of  Terminal  Legislation  Upon  Rev- 
ocable     Right s-of -Way     and     Other  Real 
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Property  Encumbrances  on  Indian  Lands, 
M-36369  (Sept.  17, 1956) 

Where,  pursuant  to  statute,  Indians  are 
given  an  opportunity  to  make  a  choice 
whether  to  remain  as  members  of  a  tribe 
or  to  withdraw  fr'om  such  membership  on 
the  basis  of  a  plan  presented  to  the  In- 
dians, it  will  be  presumed  that  the  Indians, 
in  making  their  choice,  relied  on  the  plan 
as  presented.  Any  subsequent  substantial 
change  in  the  basic  plan  would  require  that 
the  Indians  affected  be  given  again  an  op- 
portunity to  choose  between  withdrawing 
or  remaining.  A  construction  of  the  stat- 
ute which  avoids  the  necessity  of  such 
reconsideration  by  the  Indians  of  their 
choice  is  preferable  to  one  which  would 
necessitate  a  new  election. 
Scope  of  Secretarial  Designation  of  the 
Klamath  Marsh,  M-36536  (Oct.  28,  1958) 

Section  15  of  the  Klamath  Termination 
Act  requiring  Secretary  of  the  Interior  to 
protect  minors  and  other  members  of  the 
tribe  needing  assistance  by  establishing 
guardianships,  trusts,  annuities,  "or  other 
means  deemed  adequate,"  authorizes  the 
Secretary  to  enter  info  trust  agreement 
empowering  the  trustee  to  invest  and  dis- 
pose of  trust  estate  so  as  to  produce  suffi- 
cient income  and  protect  principal  during 
noncompetency,  and  to  determine  when 
noncompetency  ceases. 
Klamath  Termination  Trust  Agreements, 
M-36544  (Dec.  16, 1958) 

XIV.  TREATIES 

Where  a  large  number  of  Indian  tribes 
or  bands  enter  into  a  treaty  with  the 
United  States  which  has  for  its  purpose 
the  consolidation  on  the  reservation  of 
those  individual  members  of  the  several 
tribes  or  bands  who  desire  to  take  advan- 
tage of  the  privilege  of  settling  on  the 
reservation  and  of  taking  allotments  there, 
the  treaty  does  not  constitute  a  grant  in 
praesenti  of  the  title  to  the  reservation 
land  to  the  treaty  tribes  or  bands  as  en- 
tities. 

Under  such  a  treaty  the  privilege  of  re- 
moving to  and  enjoying  the  benefits  of  the 
reservation  is  extended  to  those  members 
of  the  several  tribes  and  bands  who  elect 
to  remove  to  and  settle  upon  the  reserva- 
tion, whereupon  they  become  invested  with 
the  full  incidents  Of  Indian  title. 


The  Indian  title  to  the  unallotted  lands 
on  the  Tulalip  Indian  Reservation  in  the 
State  of  Washington,  which  reservation 
was  set  aside  pursuant  to  a  treaty  con- 
cluded in  1855  between  the  United  States 
and  a  large  number  of  tribes  or  bands 
located  west  of  the  Cascade  Mountains,  is 
now  vested  in  the  Indians  located  on  the 
reservation  who  -organized  and  incor- 
porated pursuant  to  the  provisions  of  the 
Indian  Reorganization  Act  of  1934  under 
the  corporate  name  of  "The  Tulalip  Tribes 
of  the  Tulalip  Reservation." 
Ownership  of  Unallotted  Lands  on  the 
Tulalip  Indian  Reservation  in  the  State 
of  Washington,  M-36181  (Feb.  21,  1956) 

Solicitor's  Opinion  of  June  15,  1934,  54 
I.D.  517,  is  overruled  insofar  as  it  suggests 
that  the  hunting  rights  on  Indian  reserva- 
tions were  not  protected  for  the  future  by 
the  Treaty  of  Point  Elliott,  1855,  or  that, 
despite  any  such  protection,  such  rights 
were  plainly  abrogated  by  the  Migratory 
Bird  Treaty  Act,  39  Stat.  1702. 
Imposition  of  North  Dakota  State  Fish  and 
Game  Laws  on  Indians  Claiming  Treaty 
and  Other  Rights  to  Hunt  and  Fish, 
M-36410    (Feb.  11,  1957) 

XV.  TRIBAL  GOVERNMENT 

Should  a  member  of  the  Klamath  Tribe, 
who  has  elected  to  withdraw  from  the  tribe 
pursuant  to  the  act  of  Aug.  13,  1954  (68 
Stat.  718),  inherit  an  interest  of  a  member 
who  has  elected  to  remain  in  the  tribe,  the 
withdrawing  member  would  not  acquire  by 
such  inheritance  the  decedent's  right  to 
vote  as  a  member  of  the  tribe. 

Members  of  the  Klamath  Tribe  who  elect 
to  withdraw  from  the  tribe  pursuant  to  the 
act  of  Aug.  13,  1954  (68  Stat.  718),  remain 
tribal  members  and  may  participate  in 
tribal  affairs  to  the  same  extent  as  any 
member  until  they  have  been  paid  in  full 
the  money  value  of  their  interests  in  tribal 
property. 

Klamath    Terminal   Legislation,   M-36284 
(May  20,  1955)  62  I.D.  186 

An  order  issued  by  the  Oglala  Sioux 
Tribal  Court  of  the  Oglala  Sioux  Tribe  at 
Pine  Ridge  Reservation,  pertaining  to  the 
custody  of  a  minor  Indian  child,  does  not 
prevail  over  a  custody  order  of  the  Juvenile 
Court  of  the  City  and  County  of  Denver, 
Colorado,  where  the  child  was  neglected 
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within  the  jurisdictional  limits  of  the  ju- 
venile court. 

Jurisdiction  of  Tribal  Court  and  Colorado 
Juvenile  Court  for  Determination  of  Cus- 
tody of  Dependent  and  Neglected  Indian 
Child,  M-36316  (Dec.  1, 1955)      62  I.D.  466 

Where  the  constitution  and  bylaws  of  an 
Indian  tribe  or  other  Indian  association 
makes  no  provision  for  removing  officers  or 
members  of  their  governing  body,  the  Gen- 
eral Council  has  the  authority  to  remove 
officers  and  Executive  Board  members  at 
its  discretion.  The  General  Council  is 
made  up  of  all  members  of  the  organiza- 
tion eligible  to  participate  and  as  such  can 
determine  the  desirability  of  continuing 
persons  in  office  unless  limited  by  their 
constitution  and  bylaws. 

Where  it  is  desirable  to  reduce  to  writing 
existing  constitutions  or  rewrite  in  sub- 
stantially new  and  changed  form  the  con- 
stitution and  bylaws  of  an  Indian  tribe  or 
association  not  incorporated  under  section 
16  of  the  Indian  Reorganization  Act,  under 
the  provisions  of  Departmental  Circular 
No.  3160,  dated  May  5,  1936,  such  proposed 
constitution  and  bylaws  shall  be  forwarded 
to  Washington  for  approval,  and,  if  ap- 
proved, be  sent  back  for  ratification  by  the 
qualified  voters  of  the  tribe  (those  listed 
on  the  census  rolls)  for  referendum  by 
secret  ballot. 

Where  actions  have  been  taken  by  an 
Indian  General  Council  or  Executive  Board 
of  a  group  not  incorporated  under  the  pro- 
visions of  section  16  of  the  Indian  Reorga- 
nization Act  in  substantial  compliance  with 
the  provisions  of  a  constitution  or  bylaws, 
such  actions  will  be  liberally  construed  to 
find  compliance  and  will  not  be  rejected  for 
failure  to  give  that  strict  compliance  as 
would  be  expected  of  a  non-Indian  group 
such  as  a  business  corporation  or  State 
political  unit.  However,  at  least  a  mini- 
mum of  compliance  must  be  found  so  as  to 
indicate  a  sincere  effort  on  the  part  of  the 
Indian  group  to  comply  with  the  intent  of 
the  document  as  interpreted  in  the  light 
of  the  Indian  practices  and  customs  of  the 
group  involved. 

Fort  Peck  Tribal  Affairs,  M-36342  (Apr.  23, 
1956) 

Where  a  meeting  of  a  General  Council 
of  the  combined  tribes  on  a  reservation  is 


called  without  compliance  with  the  provi- 
sions of  the  organizational  constitution 
and  where  there  is  no  well  recognized  and 
binding  custom  or  practice  among  the  In- 
dian tribes  involved  permitting  the  calling 
of  General  Council  meetings  in  the  manner 
attempted,  the  Department  of  the  Interior 
will  not  recognize  the  authority  of  the 
meeting. 

Where  the  offices  on  a  tribal  Executive 
Board  become  vacant,  the  Board  may  ap- 
point temporary  officers  from  its  members 
to  fill  such  vacancies  and  official  actions 
requiring  signatures  can  be  handled  by 
resolutions  specifically  authorizing  signa- 
tures by  designated  temporary  officers  for 
or  on  behalf  of  the  Executive  Board. 
Fort  Peck  Tribal  Affairs,  M-36344  (May  1, 
1956) 

The  Klamath  Indian  Tribe  has  authority 
to  hire,  and  pay  from  tribal  funds,  special 
"game  wardens"  or  "police  officers"  to  en- 
force tribal  regulations  and  protect  tribal 
rights  in  connection  with  hunting  and  fish- 
ing on  the  Klamath  Reservation.  The 
hunting  and  trapping  laws  of  the  State 
of  Oregon  have  not  been  extended  to  the 
Klamath  Reservation  by  the  act  of 
Aug.  15, 1953,  as  amended  (67  Stat.  588;  18 
U.S.C.  sec.  1162).  Until  formal  termina- 
tion of  the  Federal  trust  relationship  to 
the  affairs  of  the  Tribe  pursuant  to  the  act 
of  Aug.  13,  1954  (68  Stat.  718;  25  U.S.C. 
sec.  564,  etc.) ,  the  authority  of  the  Klamath 
Tribal  Council  and  Executive  Committee 
with  respect  to  hunting,  trapping  or  fish- 
ing or  the  control,  licensing,  or  regulation 
thereof  continues  substantially  as  at 
present. 

Hunting  and  Fishing  Rights  of  the 
Klamath  Indian  Tribe — Authority  to  Eire 
Game  Wardens,  M-36358  (July  26, 1956) 

An  ordinance  requiring  all  Indian 
owners  of  livestock  who  desire  to  remove 
their  livestock  from  the  Fort  Hall  Reserva- 
tion to  obtain  a  permit  is  a  valid  exercise 
of  the  powers  enumerated  in  the  tribal 
constitution.  Such  ordinance  does  not  con- 
travene the  act  of  Aug.  15,  1953  (67  Stat. 
590;  18  U.S.C.  sec.  1157). 
Attempted  Ordinance  by  Fort  Hall  Busi- 
ness Council  re  Permits  for  Sale  of  Live- 
stock and  Branding,  M-36363  (Aug.  24, 
1956) 
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An  Indian  tribe  having  voted  its  prefer- 
ence to  have  a  "dry  reservation"  under  the 
local  option  clause  of  the  act  of  Aug.  15, 
1953  (67  Stat.  586),  has  not  necessarily 
committed  itself  irrevocably,  but  may  later 
suspend  the  application  of  the  Federal  In- 
dian liquor  laws  by  duly  adopted  ordinance 
certified  by  the  Secretary  of  the  Interior 
and  published  in  the  Federal  Register. 
Interpretation  of  "Local  Option"  Clause  of 
Repeal  of  Indian  Liquor  Law  Act  of  August 
15,  1953  (67  Stat.  586),  M-36447  (Nov.  6, 
1957) 

Where  an  Indian  tribal  constitution  pro- 
vides for  a  hereditary  chief  system  of  gov- 
ernment, a  tribal  council  chosen  by  the 
hereditary  chiefs  is  the  only  group  which 
can  be  recognized  as  the  legitimate  tribal 
government. 

The  Tribal  Government  of  the  Red  Lake 
Band  of  Chippewa  Indians,  M-36473 
(Nov.  22,  1957) 

The  Commissioner  of  Indian  Affairs  has 
been  correct,  as  a  matter  of  law,  in  recog- 
nizing tribal  title  to  the  communal  lands 
of  the  12-mile  square  Executive  Order 
reservation  in  the  Hoopa  Valley  Tribe. 
The  Commissioner  has  been  further  correct 
in  paying  out  per  capita  payments  as  au- 
thorized generally  by  the  act  of  Mar.  2, 
1907  (34  Stat.  1221),  to  enrolled  members 
of  the  Hoopa  Valley  Tribe  only. 

Nothing  in  the  Executive  Order  of 
Oct.  16,  1891,  indicates  an  intent  to 
confer  upon  the  Klamath  River  Indians  an 
interest  in  the  realty  of  the  original  Hoopa 
Valley  Reservation.  Despite  the  enlarge- 
ment of  the  original  Hoopa  Valley  Reserva- 
tion, the  Klamath  River  Tribe  was  never 
merged  with  nor  absorbed  into  the  Hoopa 
Valley  Tribe.  Therefore,  the  fact  that  the 
Hoopa  Valley  Tribe  limited  the  scope  of 
its  jurisdiction  under  its  1949  constitution 
does  the  Klamath  River  Indians  no  in- 
justice. As  an  independent  tribal  group, 
neither  the  Klamath  River  Indians  nor 
their  successors,  the  Yuroks,  have  any 
property  right  in  the  original  12-mile 
square. 

Rights  of  Indians  in  the  Hoopa  Valley 
Reservation,  California,  M-36450  (Feb.  5, 
1958)  65  I.D.  59 

The  governing  body  of  the  Three  Affili- 
ated Tribes  on  the  Fort  Berthold  Reserva- 


tion acted  within  the  scope  of  the  tradi- 
tional authority  of  Indian  tribes  to  tax 
persons  under  their  jurisdiction  and  to 
exercise  such  other  reasonable  govern- 
mental powers  as  are  necessary  to  main- 
tain law  and  order  and  to  provide  tradi- 
tional governmental  services  except  in  so 
far  as  such  functions  have  been  assumed  by 
the  paramount  government,  the  United 
States,  when,  by  Resolution,  dated  Mar. 
11,  1948,  the  Tribal  Business  Council  im- 
posed a  sales  tax  on  the  gross  sales  on  all 
cattle  and  horses  sold  on  or  off  the  reserva- 
tion, and  on  sales  of  crops  produced  as  a 
result  of  revolving  credit  financing. 
Sales  Tax,  Three  Affiliated  Tribes  of  the 
Fort  Berthold  Reservation,  M-36448 
(Mar.  3,  1958) 

Powers  of  a  tribe  organized  under  sec- 
tion 476  of  Title  25  U.S.C.  are  so  broad 
that  where  a  power  is  vested  in  any  Indian 
tribe  or  its  tribal  council  by  existing  law, 
in  accordance  with  such  law,  and  are  not 
spelled  out  in  the  constitution  or  are  not 
voluntarily  relinquished  or  modified,  such 
power  can  be  read  into  the  constitution. 
Timber  as  a  Capital  Asset  of  the  Blackfeet 
Tribe,  M-36545  (Dec.  16, 1958) 

When  an  Indian  tribe,  acting  in  General 
Council,  ratifies  and  approves  the  prior  ex- 
ecution of  an  attorney  contract  by  a  Tribal 
Executive  Board,  the  action  of  the  General 
Council  transcends  that  of  the  Executive 
Board  and  it  becomes  immaterial  whether 
a  quorum  was  in  attendance  at  the  meeting 
of  the  said  Executive  Board. 

Where  the  tribes  concerned,  acting  in 
General  Council,  take  action  at  a  meeting 
of  which  wide  notice  had  been  given,  and 
where  the  meeting  freely  permitted  dis- 
cussion of  business  presented  and  appeared 
to  be  otherwise  proper,  the  approval  of  an 
attorneys'  contract  which  had  the  sanction 
of  such  a  meeting  will  be  affirmed  on  ap- 
peal. 

Fort    Peck    General    Counsel    Contract, 
IA-1042   (May  25,  1959) 

XVI.  TRIBAL  PERSONALTY 
Generally 

Where  there  is  a  question  as  to  whether 
tribal  resources,  such  as  timber  or  lands, 
are  held  as  an  asset  of  the  tribal  municipal 
corporation,  organized  under  section  16  of 
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the  Indian  Reorganization  Act  (25  U.S.C., 
1952  ed.,  sec.  476),  or  as  an  asset  of  the 
tribal  business  corporation  organized 
under  section  17  of  said  act  (25  U.S.C., 
1952  ed.,  sec.  477),  ownership  by  the  tribe 
rather  than  by  the  business  corporation 
will  be  presumed  in  the  absence  of  a  clear 
showing  to  the  Contrary. 
Timber  as  a  Capital  Asset  of  the  Blackfeet 
Tribe,  M-36545  (Dec.  16, 1958) 
Acquisition 

Loans  transferred  to  the  Klamath  Tribe 
pursuant  to  section  12  of  the  act  of 
Aug.  13,  1954  (68  Stat.  718),  are  assets  of 
the  tribe  and  subject  to  management  by 
the  trustee,  corporation  or  other  legal 
entity  selected  pursuant  to  section  5(a)  (5) 
of  the  act. 

Klamath   Terminal   Legislation,   M-36284 

(May  20, 1955)  62  I.D.  186 

Alienation 

There  appears  to  be  no  clear-cut  author- 
ity for  the  general  council  of  the  Seminole 
Tribe  of  Oklahoma  to  act  independently, 
on  behalf  of  the  tribe,  in  matters  involving 
the  pledging  of  tribal  assets  as  security  for 
a  loan  to  the  tribe.  To  bind  the  tribe  in 
such  matters,  the  general  council  must  act 
in  conjunction  with  the  Principal  Chief. 
Authority  of  Seminole  Tribe  of  Oklahoma 
to  Borrow  Money  and  Pledge  Assets  as 
Security  for  Loan  From  Revolving  Fund, 
M-36482  (Oct.  29, 1957) 

Tribal  Funds 

Permissive  authority  continues  under 
section  12  of  the  act  (act  of  Aug.  13,  1954, 
68  Stat.  712),  to  make  loans  from  tribal 
funds  pursuant  to  the  acts  of  August  28, 
1937,  and  August  7,  1939. 
Timber  Sales  and  Tribal  Loans,  Klamath 
Reservation,  Oregon,  M-36257  (Jan.  14, 
1955) 

Loans  from  the  Klamath  revolving  loan 
fund  made  pursuant  to  the  act  of  Aug.  28, 
1937  (50  Stat.  872),  are  enforceable  in  the 
State  courts  of  Oregon  regardless  of  the 
fact  that  the  rate  of  interest  and  a  penalty 
for  overdue  payment  as  prescribed  by 
regulations  exceed  the  maximum  allowable 
by  Oregon  statute.  The  act  which  gives 
certain  states  jurisdiction  over  contro- 
versies involving  Indians  expressly  excepts 
the  operation  of  State  law  over  Federal 


trust  or  restricted  Indian  property  when 
inconsistent  with  any  Federal  treaty, 
agreement  or  statute  or  with  any  regula- 
tion made  pursuant  thereto  (18  U.S.C. 
sec.  1162(b),  1952  ed.,  Supp.  1,  67  Stat. 
586) .  The  Klamath  revolving  loan  fund  is 
an  authorized  use  of  tribal  property  held 
in  trust  by  the  United  States. 
Regulations  for  Repayment  of  Loans  from 
Klamath  Tribal  Loan  Fund,  M-36326 
(Jan.  19,  1956) 

INDIAN  WATER  AND  POWER 
RESOURCES 

Page 
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I.  IRRIGATION  PROJECTS 

The  irrigation  construction  charges  on 
farm  units  and  privately  held  tracts  within 
the  Flathead  Project  have  not  been  paid 
in  full  within  the  meaning  of  the  acreage 
limitation  provision  in  the  act  of  Aug.  9, 
1912  (37  Stat.  265),  since  all  such  charges 
owing  to  the  United  States  have  not  been 
paid,  though  none  are  currently  owing. 
The  fact  that  future  construction  charges 
are  subject  to  repayment  from  power  rev- 
enues as  provided  by  the  act  of  May  25, 
1948  (62  Stat.  269),  does  not  alter  the  con- 
clusion that  such  charges  have  not  been 
paid  in  full  within  the  meaning  of  the 
acreage  limitation  provisions  of  the  1912 
Act. 

Acreage  Limitations  on  Landholdmg  with' 
m  the  Flathead  Irrigation  Project, 
Montana,  M-36647  (Oct.  21,  1964) 
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I.  GENERALLY 


The  inspection  provisions  of  Title  II  of 
the  Federal  Coal  Mine  Safety  Act  apply 
to  Indian-operated  mines  on  Indian  lands. 

An  intent  to  exclude  Indians  from  a 
general  act  of  Congress  must  be  definitely 
expressed. 

Application  of  the  Mine  Inspection  Pro- 
visions  of  Title  II  of  the  Federal  Coal  Mine 
Safety  Act  to  Mines  on  Indian  Lands, 
M-36312  (Oct.  21, 1955) 

Expenses  incurred  by  the  Tribal  Council 
on  and  after  the  date  of  the  Secretarial 
proclamation  declaring  the  act  of  Sept. 
3, 1954,  to  be  in  effect  are  not  reimbursable 
by  the  United  States. 

The  payment  of  $2,250,000  provided  for 
In  section  II  of  the  act  may  not  be  increased 
or  decreased  without  further  legislation 
by  the  Congress. 

Interpretation  of  the  Cheyenne  River  Act 
of  September  3,  195 4  (68  Stat.  1191), 
M-36323  (Jan.  12,  1956)  63  I.D.  7 

The  Department's  schedule  of  fees  for 
attorneys  who  represent  litigants  in  Osage 
probate  matters  is  not  applicable  to  the 
allowance  of  compensation  to  a  guardian 
ad  litem  appointed  under  the  provisions  of 
25  CFR  83.5,  such  compensation  being 
fixed  by  the  Superintendent  of  the  Osage 
Indian  Agency  on  a  quantum  meruit  basis. 
Estate  of  Charles  McDougan,  Sr.,  IA-593 
(Feb.  20, 1956) 

Estate  of  Charles  McDougan,  Jr.,  IA-  743 
(Mar.  12,  1956) 

Under  section  3  of  the  act  of  June  30, 
1945  (59  Stat.  265),  claims  or  demands 
by  individual  Sioux  Indians  against  the 
United  States  for  personal  property  losses 
are  barred  unless  a  claim  or  demand  was 
filed  with  the  Office  of  Indian  Affairs  on 
or  before  June  30, 1955. 

Since  all  of  the  original  claimants  had 
been  identified  prior  to  the  enactment  of 
the  act  of  June  30,  1945,  and  were  in  the 
position  of  having  had  claims  filed  for 
them,  and  since  the  overwhelming  majority 
of  the  original  claimants  were  deceased  at 
the  time  of  the  enactment,  the  statutory 
bar,  as  a  practical  matter  operates  against 
heirs  and  devisees  who  had  not  been  iden- 
tified so  as  to  put  them  in  the  position  of 


filing  a  claim  or  making  a  demand  on  or 
before  June  30, 1955. 

Statutory  Time  Limit  on  Payment  of 
Claims  Under  Act  of  June  30, 1945  (59  Stat. 
265),  M-  36333  (Mar.  6, 1956) 

Indian  occupancy  of  public  lands  is  en- 
titled to  be  protected  against  adverse  dis- 
position of  the  lands,  whether  or  not  the 
Indian  occupants  are  privileged  to  obtain 
title  to  the  lands  occupied  and  regardless 
of  whether  such  lands  are  mineral  or  non- 
mineral. 

Availability  of  Lands  for  Oil  and  Gas 
Leasing — Boundaries  of  the  Fort  Peck  In- 
dian Reservation,  M-36539  (Nov.  19, 1958) 

Where  lands  belonging  to  the  United 
States  are  reserved  for  the  use  of  the 
United  States  in  carrying  out  its  duties  as 
guardian  of  the  Indians,  even  though  such 
use  is  intended  to  benefit  the  Indians,  the 
lands  are  not  held  in  trust  for  the  Indians 
and  are  not  included  in  an  Indian  reser- 
vation. 

Leasability  of  Ceded  Lands  Used  by  the 
United  States  for  the  Benefit  of  the  In- 
dians, M-36540  (Jan.  8,  1959) 

The  allowance  of  an  attorney's  fee  by  an 
Examiner  of  Inheritance  for  legal  services 
rendered  in  an  Indian's  restricted  estate 
will  not  be  disturbed  on  appeal  where  it 
appears  that  such  allowance  meets  the  test 
of  reasonableness  specified  in  the  Depart- 
mental probate  regulations. 
Estate  of  Lucy  Sixteen,  IA-1324  (Dec.  20, 
1963)  70  I.D.  531 

II.  CIVIL  JURISDICTION 

An  order  issued  by  the  Oglala  Sioux 
Tribal  Court  of  the  Oglala  Sioux  Tribe  at 
Pine  Ridge  Reservation,  pertaining  to  the 
custody  of  a  minor  Indian  child,  does  not 
prevail  over  a  custody  order  of  the  Juve- 
nile Court  of  the  City  and  County  of  Den- 
ver, Colorado,  where  the  child  was  neg- 
lected within  the  jurisdictional  limits  of 
the  juvenile  court. 

Jurisdiction  of  Tribal  Court  and  Colorado 
Juvenile  Court  for  Determination  of  Cus- 
tody of  Dependent  and  Neglected  Indian 
Child,  M-36316  (Dec.  1, 1955)      62  I.D.  466 

The  Arapahoe  Tribe  may  bring  action  in 
State  courts  whenever  necessary  to  pro- 
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tect  the  interests   of  the   tribe  in   tribal 

loans. 

Foreclosure  of  Mortgages  Given  to  Secure 

Loans    Made    by    the    Arapahoe    Tribe, 

M-36341  (Aug.  15, 1956) 

III.  COMPETENCY 

A  decision  not  to  issue  a  patent  in  fee 
for  a  restricted  interest  in  allotted  lands 
upon  an  Indian's  application  will  not  be 
disturbed  upon  appeal  where  there  has 
been  a  failure  to  establish  that  the  In- 
dian applicant  possesses  the  necessary  abil- 
ity or  competency  to  manage  his  property 
affairs  for  his  best  interests. 
Application  of  Clarence  Longtree  for  a 
Patent  in  Fee,  IA-854  (May  28,  1957) 

A  decision  not  to  issue  a  patent  in  fee 
for  restricted  allotted  lands  upon  an  In- 
dian's application  will  not  be  disturbed  on 
appeal  where  the  record  supports  the  con- 
clusion that  the  applicant  is  incapable  of 
managing  her  own  affairs. 
Application  of  Adelia  Strieker  for  a  Pat- 
ent in  Fee,  IA-930  (Aug.  12, 1958) 

Application  of  William  Big  Horse  for  a 
Patent  in  Fee,  IA-990  (Dec.  15,  1958) 

A  Crow  Indian's  application  for  a  patent 
in  fee  to  lands  for  which  a  trust  patent  has 
been  issued  will  be  determined  on  the 
basis  of  general  statutory  provisions  in 
that  respect,  and  a  decision  not  to  issue  a 
patent  in  fee  will  not  be  disturbed  on  ap- 
peal where  the  record  supports  the  con- 
clusion that  the  applicant  is  incapable  of 
properly  managing  his  own  affairs. 
Application  of  Richard  Little  Light  for  a 
Patent  in  Fee,  IA-1189  (Aug.  18,  1960) 

Under  the  applicable  statutes  and  exist- 
ing Departmental  regulations  governing  the 
issuance  of  patents  in  fee,  an  administra- 
tive decision  not  to  issue  a  patent  in  fee 
for  a  trust  allotment  upon  the  Indian 
owner's  application  will  not  be  disturbed 
on  appeal  when  the  record  supports  a  con- 
clusion that  the  applicant  is  not  capable  of 
adequately  managing  his  own  affairs. 
Application  of  Peter  Whiteman  for  a  Pat- 
ent in  Fee,  IA-1200  (June  5, 1961) 


IV.  CONTRACTS 

An   attorney   contract  with   an   Indian 
tribe  or  group  may  not  be  terminated  ex- 
cept as  provided  by  the  terms  of  the  con- 
tract and  applicable  Federal  law. 
James  C.  Peacock,  IA-151  (Jan  6,  1955) 

Where  a  contract  for  the  sale  of  Indian 
timber,  pursuant  to  either  sections  7  or  8 
of  the  act  of  June  25,  1910  (36  Stat.  857; 
25  U.S.C.  sees.  406  or  407),  is  supported  by 
adequate  consideration,  no  new  considera- 
tion is  required  to  support  a  change  in  price 
or  ratio  pursuant  to  a  redetermination  of 
price  or  ratio  clause  contained  in  the  con- 
tract. Consideration  adequate  for  the  orig- 
inal contract  is  sufficient  to  support 
several  distinct  stipulations  by  either  party 
to  do,  or  refrain  from  doing,  further  acts. 

Where  a  contract  for  the  sale  of  Indian 
timber  authorizes  the  Secretary  to  rede- 
termine stumpage  prices  upon  a  finding  of 
changed  conditions,  the  Secretary  has 
broad  discretion  to  consider  those  factors 
and  use  those  tests  and  methods  of  valua- 
tion which  a  capable  and  prudent  busi- 
nessman would  use. 

Contracts  for  the  sale  of  timber  on  any 
Indian  allotment  or  on  unallotted  tribal 
lands  pursuant  to  sections  7  and  8  of  the 
act  of  June  25,  1910  (36  Stat.  857;  25 
U.S.C.  sees.  406  and  407),  are  not  public 
contracts  so  as  to  be  subject  to  all  the 
special  laws  pertaining  to  such  contracts. 
Construction  of  a  Contract  for  the  Sale  of 
Indian  Timber,  M-36461   (July  22,  1957) 

64  I.D.  305 

Agreements  by  Indian  lessors  and  their 
lessees,  made  independently  of  approved 
leasing  arrangements  of  trust  or  restricted 
Indian  lands  and  purporting  either  to  as- 
sure the  lessees'  tenure  beyond  the  term 
of  approved  leases  or  to  require  the  pay- 
ment by  the  Indian  lessors  for  any  im- 
provements by  the  lessees,  are  inoperative 
as  affecting  the  trust  or  restricted  prop- 
erty of  the  Indians  for  leasing  purposes  or 
otherwise  without  approval  as  required  by 
law. 

Validity  of  Unapproved  Side  Agreements 
Between  Indians  and  Lessees  of  Restricted 
Lands,  M-36549  (Feb.  3,  1959) 
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V.  CRIMINAL  JURISDICTION 

Jurisdiction  over  offenses  including  tres- 
pass committed  by  or  against  Indians  on 
,the  Klamath  Reservation  in  the  State  of 
Oregon  and  actions  for  damages  sounding 
in  tort  in  that  Connection  are  within  the  ju- 
risdiction of  the  legislature  and  courts  of 

,    the  State  of  Oregon  by  virtue  of  the  act 

J  :of  Aug.  15,  1953  (67  Stat.  588;  18  U.S.C. 
sec.   1162).    The   act   does   not  give   the 

,  State  jurisdiction  to  tax  or  otherwise  affect 
the  Federal  trust  status  of  any  real  or 
personal  property  belonging  to  individual 

.  Indians  or  the  Indian  tribes  in  Oregon. 
Neither  does  it  bestow  a  power  to  regulate 
the  use  of  such  property  in  a  manner  in- 
consistent with  any  Federal  treaty,  agree- 
ment or  statute  governing  Indian  property. 
The  privileges  and  rights  enjoyed  by  In- 
dians with  regard  to  hunting,  trapping  or 
.  fishing  are  likewise  not  affected  by  this  act 
of  Aug.  15,  1953.  With  these  limita- 
tions, the  State  of  Oregon  has  the  same 
jurisdiction  with  regard  to  criminal  mat- 
ters on  the  Klamath  Reservation  that  it 
has  over  any  other  land  in  Oregon. 
State  Jurisdiction  over  Criminal  Trespass 
■  Actions  on  Klamath  Indian  Reservation, 
|  M-36362  (Aug.  13,  1956)  63  I.D.  253 

VI.  DOMESTIC  RELATIONS 

Where  the  claim  of  a  putative  father 
1  to  inherit  from  his  illegitimate  Indian  son 
cannot  be  upheld  under  the  laws  of  the 
State  governing  the  devolution  of  the 
I  estate,  the  act  of  Feb.  28,  1891  (25  Stat. 
795;  25  U.S.C.  1952  ed.,  sec.  371),  is  of  no 
assistance  since  it  does  not  create  any 
rights  in  the  father  to  inherit  from  his 
illegitimate  issue. 

Estate  of  John  Slickpoo,  IA-130  (Feb.  28, 
1955) 

Under  the  provisions  of  section  5(a)  (2) 
of  the  act  of  Aug.  13,  1954  (68  Stat.  718), 
which  allows  "each  adult  member  of  the 
[Klamath]  tribe  *  *  *  an  opportunity  to 
elect  for  himself,  and,  in  the  case  of  a  head 
of  a  family,  for  the  members  of  the  family 
who  are  minors"  to  withdraw  from  or  re- 
main in  the  tribe:  (1)  when  the  parents 
of  a  child  are  separated  and  the  child  is 
living  with  one  of  the  parents,  the  latter 


parent  may  make  the  decision  for  the  child 
to  withdraw  (2)  when  the  parents  of  a 
child  are  separated  and  the  child  is  living 
with  some  third  person,  the  question  of 
who  is  the  head  of  the  minor's  family  is 
one  of  fact  which  must  be  considered  in 
each  case  (3)  where  the  child  has  a  judi- 
cially appointed  guardian  of  his  person  and 
his  property,  the  guardian  may  not  elect  for 
the  child  unless  the  guardian  is  otherwise 
qualified  as  an  adult  member  and  head  of 
the  family  of  the  minor  (4)  if  the  child 
is  an  orphan  who  is  living  in  an  institu- 
tion where  he  cannot  be  considered  as  a 
member  of  the  family  of  an  adult  Klamath 
Indian,  no  one  may  make  the  decision  for 
him  to  withdraw  (5)  an  adult  member  of 
the  tribe  who  has  judicially  been  deprived 
of  control  over  his  child  may  not  make  an 
election  for  his  child  to  withdraw  (6)  a 
parent  who  is  judicially  declared  to  be 
non  compos  mentis  may  not  elect  for  him- 
self or  his  child  to  withdraw;  and  (7)  an 
adult  member  who  is  the  head  of  a  family 
may  make  the  decision  to  withdraw  for  his 
wife  if  she  is  under,  but  not  if  she  is  over, 
21  years  of  age. 

Under  section  15  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718)  (1)  the  Secretary  of 
the  Interior  may,  where  there  is  an  exist- 
ing guardianship  over  a  Klamath  Indian, 
recognize  the  guardian  and  deliver  the 
property  of  the  ward  to  him  (2)  approval 
of  the  appointment  of  such  a  guardian  by 
the  Secretary  is  not  necessary  as  a  matter 
of  law  (3)  no  impropriety  is  seen  in  the 
appearance  of  an  authorized  representa- 
tive of  the  Secretary  in  a  guardianship 
proceeding  for  the  purpose  of  assisting  the 
court  in  making  a  proper  appointment  (4) 
there  is  nothing  in  the  Oregon  statutes 
that  would  preclude  an  authorized  repre- 
sentative of  the  Secretary  from  filing  a 
guardianship  petition  or  to  prevent  an 
Oregon  court  from  appointing  a  guardian 
pursuant  to  such  a  petition  (5)  the  Secre- 
tary in  the  absence  of  a  guardianship,  may 
transfer  trust  and  restricted  personal  prop- 
erty to  a  minor  himself,  if  the  Secretary 
believes  the  minor  competent  to  handle 
the  property ;  or  the  Secretary  may  trans- 
fer such  property  to  a  State  or  county  wel- 
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fare  agency,  to  a  parent  as  natural  guard- 
ian, or  to  a  private  trustee. 
Klamath    Terminal   Legislation,    M^36284 
(May  20,  1955)  62  I.D.  186 

In  probating  the  restricted  estate  of  an 
Indian  dying  after  the  effective  date  of  the 
act  of  July  8, 1940  (54  Stat.  746;  25  U.S.C., 
1952  ed.,  sec.  372a),  no  person  can  be  rec- 
ognized as  the  adopted  child  of  such  dece- 
dent unless  such  adoption  was  validated  as 
required  by  that  act. 

Estate  of  Jeanette  Ezekial,  Deceased  Nez 
Perce  Allottee  No.  1432,  IA-643  (May  17, 
1956) 

A  divorce  by  Indian  custom  may  be  ac- 
complished unilaterally  by  either  of  the 
parties  to  the  marriage,  irrespective  of  the 
fact  that  one  of  the  parties  to  the  marital 
relation  is  of  non-Indian  blood.  A  separa- 
tion, plus  an  intention  on  the  part  of  at 
least  one  of  the  parties  that  the  separation 
shall  be  permanent,  is  sufficient  to  dissolve 
the  ties  of  either  a  ceremonial  or  an  Indian 
custom  marriage. 

Where  the  proof  in  an  Indian  probate 
proceeding  indicates  that  there  have  been 
successive  marriages  and  divorces  by  In- 
dian custom  between  an  Indian  woman  and 
her  husbands,  the  record  warrants  a  find- 
ing that  the  Indian  decedent  died  unmar- 
ried and  single  and  her  heirs  should  be 
determined  on  that  basis. 
Estate  of  Jeanette  Scott  Edland,  Unal- 
lotted Nez  Perce  Indian,  IA-107  (May  17, 
1956)  63  I.D.  141 

A  divorce  by  Indian  custom  may  be  ac- 
complished unilaterally  by  either  of  the 
parties  to  a  marriage.  Thus,  a  separa- 
tion, plus  an  intention  on  the  part  of  at 
least  one  of  the  parties  to  the  relation  that 
the  separation  shall  be  permanent,  is  suffi- 
cient to  dissolve  the  ties  of  either  a  cere- 
monial or  an  Indian  custom  marriage. 
Estate  of  Effie  Evelyn  Whitfield  Derrick, 
Unallotted  Nez  Perce  Indian,  IA-696 
(Jan.  2,  1957) 

A  divorce  by  Indian  custom  is  accom- 
plished by  the  actual  separation  of  the 
parties,  their  permanently  living  apart,  and 
the  assumption  thereafter  of  marital  rela- 
tions by  one  of  them  with  another  person. 
This  result  follows  although  one  of  the 
parties  to  the  terminated  marriage  rela- 


tion is  of  non-Indian  blood,  and  irrespective 
of  the  form  of  such  marriage. 

Absent  tribal  action  prescribing  formal 
procedures  to  be  followed  to  effect  a  valid 
Indian  custom  marriage,  proof  of  such  a 
marriage  can  be  based  upon  the  actions  of 
the  parties  themselves,  their  intent,  and 
the  manner  in  which  their  associations 
together  were  regarded  by  others. 
Estate  of  Adeline  Stamill  Goudy,  UnalloU 
ted  Yakima  Indian,  IA-517  (Feb.  11,  1957) 

In  probating  the  restricted  estate  of  a 
deceased  Indian  of  the  Crow  Tribe  of  In- 
dians of  Montana,  no  person  can  be  recog- 
nized as  the  adopted  heir  of  such  decedent 
under  the  act  of  Mar.  3,  1931  (46  Stat. 
1494),  unless  the  adoption  was  approved 
in  the  manner  provided  by  that  act.  The 
initiation  of  certain  action  to  obtain  the 
required  approval  of  the  Superintendent 
is  ineffective  where  such  approval  was  not 
given,  and,  therefore,  a  status  as  an 
adopted  heir  of  the  decedent  is  not 
achieved. 

Estate  of  Walks  With  a  Wolf,  Deceased 
Crow  Allottee  No.  137,  IA-254  (Feb.  21, 
1958)  65  I.D.  92 

A  father  being  primarily  responsible  is 
expected,  if  able,  to  provide  for  the  care 
and  support  of  his  minor  child. 
Estate  of  Frederick  Kills  First,  Deceased 
Cheyenne  River  Allottee  No.  5128,  IA-875 
(Nov.  21,  1958) 

A  person  of  Indian  descent,  of  %  Indian 
blood,  who  is  an  enrolled  member  of  an 
Indian  Tribe  and  possessed  of  Indian  trust 
land  including  his  own  allotment,  and  who 
is  recognized  by  his  tribe  and  the  Federal 
Government  as  an  Indian,  is  validly  mar- 
ried to  a  person  of  the  Negro  race,  since  the 
miscegenation  statute  of  the  state  in  which 
the  marriage  took  place  did  not  prohibit 
an  Indian  from  marrying  a  Negro. 
Estate  of  James  Franklin  Macer,  Crovj  Al- 
lottee  No.   377,   IA-858    (Apr.    24,    1962) 

69  I.D.  35 

Illegitimate  Indian  children  are  permit- 
ted to  represent  their  deceased  fathers  and 
inherit  in  the  estates  of  the  father's  kin- 
dred because  they  were  made  the  legitimate 
issue  of  their  fathers  by  section  5  of  the 


act  of  Feb.  28, 1891  (26  Stat.  795 ;  25  U.S.C. 
sec.  371). 

i Estate  of  Harry  Colby,  IA-726  (June  29, 
1962)  69  I.D.  113 

VII.  FISCAL  AND  FINANCIAL  AFFAIRS 

■  Pursuant  to  conveyances  of  restricted 
Indian  lands  approved  conditionally  by 
county  courts  in  Oklahoma  under  a  trust 
agreement,  the  Secretary  of  the  Interior  or 
his  authorized  representative  can  suspend 
temporarily,  during  the  term  of  the  trust, 
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supervision  over  the  collections  made  of  in- 
come from  the  restricted  lands. 

Upon  termination  of  the  trust,  which  had 
transferred  only  the  legal  title  to  lands 
and  the  future  income  therefrom  to  a  trus- 
tee, leaving  the  beneficial  title  in  the  In- 
dian creator  of  the  trust,  the  suspension  of 
supervision  by  the  Secretary  of  the  Inte- 
rior or  his  authorized  representative  over 
the  trust  property  is  lifted  and  such  super- 
vision resumes  as  though  the  trust  had 
never  been  made. 

United  States  Savings  Bonds  purchased 
with  the  income  accruing  from  restricted 
Indian  lands  during  the  term  of  a  trust 
agreement  continue  under  the  supervision 
and  control  of  the  Secretary  of  the  Inte- 
rior or  his  authorized  representative  upon 
termination  of  the  trust. 
Status  of  United  States  Savings  Bonds 
Owned  By  The  Estate  Of  Abner  Battiest, 
Jr.,  A  Deceased  Choctaw  Indian,  M-36608 
(Dec.  28,  1960)  67  I.D.  452 

VIII.  HUNTING  AND  FISHING 

The  right  of  members  of  the  Klamath 
Tribe  to  hunt  and  fish  on  tribal  lands  does 
not,  for  purposes  of  the  appraisal  to  be 
made  under  section  5(a)  (1)  of  the  act  of 
Aug.  13,  1954  (68  Stat.  718),  have  an 
appraisable  value,  as  this  right  comes  to  an 
end  when  membership  ceases,  and  is  not 
subject  to  transfer. 

The  fishing  rights  secured  to  the  Klam- 
ath Indians  by  the  Treaty  of  1864  and 
reserved  under  section  14(b)  of  the  act 
of  Aug.  13,  1954  (68  Stat  718),  are: 
(1)  neither  alienable  nor  descendible  (2) 
may  be  exercised  by  a  withdrawing  mem- 
ber of  the  tribe  until  fully  paid  his  share 
in  the  tribal  assets  (3)  may  be  exercised 


by  an  heir  of  a  member  only  if  the  heir 
is  also  a  member  (4)  may  not  be  exercised 
With  respect  to  tribal  land  which  is  sold 
and  conveyed  in  fee  simple  and  (5)  may 
continue  to  be  exercised  by  members  who 
elect  to  remain  in  the  tribe. 
Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 

The  Klamath  Indian  Tribe  has  authority 
to  hire,  and  pay  from  tribal  funds,  special 
"game  wardens"  or  "police  officers"  to  en- 
force tribal  regulations  and  protect  tribal 
rights  in  connection  with  hunting  and  fish- 
ing on  the  Klamath  Reservation.  The 
hunting  and  trapping  laws  of  the  State  of 
Oregon  have  not  been  extended  to  the 
Klamath  Reservation  by  the  act  of  Aug.  15, 
1953,  as  amended  (67  Stat.  588;  18 
U.S.C.  sec.  1162).  Until  formal  termina- 
tion of  the  Federal  trust  relationship  to 
the  affairs  of  the  Tribe  pursuant  to  the  act 
of  Aug.  13,  1954  (68  Stat.  718;  25  U.S.C. 
sec.  564,  etc.),  the  authority  of  the  Klam- 
ath Tribal  Council  and  Executive  Com- 
mittee with  respect  to  hunting,  trapping 
or  fishing  or  the  control,  licensing,  or  reg- 
ulation thereof  continues  substantially  as 
at  present. 

Hunting  and  Fishing  Rights  of  the  Klam- 
ath Indian  Tribe — Authority  to  Hire 
Game  Wardens,  M-36358  (July  26, 1956) 

Jurisdiction  over  offenses  including  tres- 
pass committed  by  or  against  Indians  on 
the  Klamath  Reservation  in  the  State  of 
Oregon  and  actions  for  damages  sounding 
in  tort  in  that  connection  are  within  the 
jurisdiction  of  the  legislature  and  courts 
of  the  State  of  Oregon  by  virtue  of  the  act 
of  Aug.  15,  1953  (67  Stat.  588 ;  18  U.S.C. 
sec.  1162).  The  act  does  not  give  the 
State  jurisdiction  to  tax  or  otherwise  af- 
fect the  Federal  trust  status  of  any  real  or 
personal  property  belonging  to  individual 
Indians  or  the  Indian  tribes  in  Oregon. 
Neither  does  it  bestow  a  power  to  regulate 
the  use  of  such  property  in  a  manner  in- 
consistent with  any  Federal  treaty,  agree- 
ment or  statute  governing  Indian  property. 
The  privileges  and  rights  enjoyed  by  In- 
dians with  regard  to  hunting,  trapping  or 
fishing  are  likewise  not  affected  by  this  act 
of  Aug.  15,  1953.  With  these  limita- 
tions, the  State  of  Oregon  has  the  same 
jurisdiction  with  regard  to  criminal  mat- 
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ters  on  the  Klamath  Reservation  that  it 
has  over  any  other  land  in  Oregon. 
State  Jurisdiction  over  Criminal  Trespass 
Actions  on  Klamath  Indian  Reservation, 
M-36362    (Aug.   13,   1956)         63  I.D.  253 

An  Indian,  like  any  other  citizen,  when 
outside  the  confines  of  his  reservation,  is 
amenable  to  the  State  law,  in  the  absence 
of  treaty  provisions  according  him  or  his 
tribe  special  rights.  If  there  is  no  treaty 
giving  an  Indian  an  unrestricted  right  to 
hunt  and  fish  off  his  reservation,  he  is  in 
no  better  position  than  anyone  else  as  to 
proving  that  wild  game  in  his  possession 
during  a  closed  season  was  legally  killed. 
Imposition  of  North  Dakota  State  Fish 
and  Game  Laws  on  Indians  Claiming 
Treaty  and  Other  Rights  to  Hunt  and  Fish, 
M-36410  (Feb.  11,  1957) 

IX.  LAW  AND  ORDER 

An  ordinance  requiring  all  Indian  own- 
ers of  livestock  who  desire  to  remove  their 
livestock  from  the  Fort  Hall  Reservation 
to  obtain  a  permit  is  a  valid  exercise  of 
the  powers  enumerated  in  the  tribal  con- 
stitution. Such  ordinance  does  not  con- 
travene the  act  of  Aug.  15,  1953  (67 
Stat.  590;  18  U.S.C.  sec.  1157). 
Attempted  Ordinance  by  Fort  Hall  Busi- 
ness Council  re  Permits  for  Sale  of  Live- 
stock and  Branding,  M-36363  (Aug.  24, 
1956) 

An  Indian  tribe  having  voted  its  pref- 
erence to  have  a  "dry  reservation"  under 
the  local  option  clause  of  the  act  of  Aug.  15, 
1953  (67  Stat.  586),  has  not  necessarily 
committed  itself  irrevocably,  but  may  later 
suspend  the  application  of  the  Federal  In- 
dian liquor  laws  by  duly  adopted  ordinance 
certified  by  the  Secretary  of  the  Interior 
and  published  in  the  Federal  Register. 
Interpretation  of  "Local  Option"  Clause  of 
Repeal  of  Indian  Liquor  Laic  Act  of  Au- 
gust 15,  195S  (67  Stat.  586),  M-36447 
(Nov.  6,  1957) 

X.  PROBATE 

The  Secretary  of  the  Interior  will  refuse 
to  assume  probate  jurisdiction  over  the 
estate  of  an  unallotted  Kaw  Indian  where 
circumstances  show  that  restrictions  on 
the  lands  included  within  the  estate  pur- 


chased  with    Osage   headright   payments 
terminated  some  time  before  the  date  of 
death  of  the  decedent. 
Estate  of  John  Russell  Means,  Unallotted 
Kaw  Indian,  IA-452  (Mar.  31,  1960) 

Under  the  provisions  of  the  Act  of 
Apr.  18,  1912  (37  Stat.  86),  the  approval 
by  the  Secretary  of  the  Interior  of  an 
Osage  Indian's  will  which  contains  a  rev- 
ocation clause  shall  effectively  revoke 
prior  wills  of  the  testator  even  though  the 
approved  will  fails  as  a  dispositive  instru- 
ment by  operation  of  law  because  of  the 
testator's  subsequent  marriage. 
Estate  of  Marjorie  May  Copperfield,  Unal- 
lotted Osage  Indian  (Restricted) ,  IA-1293 
(Sept.  14,  1962)  69  I.D.  143 

XI.  RECEIPT    OF    GOVERNMENT    BENEFITS 

Other  than  in  contracts  for  the  construc- 
tion of  projects  undertaken  pursuant  to  the 
Navajo-Hopi  Rehabilitation  Act  of  Apr.  19, 
1950  (64  Stat.  44,  45;  25  U.S.C.  sec.  633), 
the  provisions  in  construction  contracts 
executed  by  officers  of  the  Bureau  of  In- 
dian Affairs  which  require  contractors  to 
afford  Indians  a  preference  right  to  em- 
ployment is  in  conflict  with  the  non-dis- 
crimination requirement  of  Executive  Or- 
der No.  10557  (19  F.R.  5655;  Sept.  3,  1954) 
and  should  be  discontinued. 
Non-Discrimination  by  Government  Con- 
tractors, M-36285  (June  15, 1955) 

Upon  the  issuance  of  a  proclamation,  In- 
dians who  are  subject  to  section  23  of  the 
act  of  Aug.  27,  1954  (68  Stat.  868,  877), 
will  not  be  entitled  to  preferment  in  em- 
ployment by  the  Bureau  of  Indian  Affairs. 

The  positions  of  Indians  subject  to  sec- 
tion 23  of  the  act  of  Aug.  27,  1954,  who 
are  presently  employed  by  the  Bureau  of 
Indian  Affairs  will  remain  in  the  excepted 
category  in  which  they  have  been  placed  by 
the  Civil  Service  Commission  so  long  as 
the  Commission's  regulations  remain 
unchanged. 

Indian      Preference       in      Employment, 
M-36297  (Aug.  24, 1955) 

Indians  entitled  to  receive  direct  bene- 
fit from  an  appropriation  of  $106,500  under 
the  act  of  July  6,  1954  (68  Stat.  452) ,  must 
(1)    be  members   of  the  Yankton   Sioux 
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Tribe  (2)  they  must  reside  or  have  resided 
on  land  taken  for  the  Fort  Randall  Dam 
and  Reservoir  project;  and  (3)  the  land 
must  have  been  tribal  or  allotted. 
Interpretation  of  Section  8  of  Public  Law 
478  (83d  Gong.,  2d  Sess.),  68  Stat.  452, 
M-36319  (Jan.  5, 1956) 

XII.  TAXATION 

Generally 

The  power  of  local  taxation  cannot  be 
asserted  against  the  property  of  the 
Alaskan  Indians  without  congressional 
authorization. 

,  Organization  of  School  Districts  on  Indian 
Reservations  in  Alaska,  M-36367  (Sept.  17, 
1956)  63  I.D.  333 

The  governing  body  of  the  Three  Affili- 
ated Tribes  on  the  Fort  Berthold  Reserva- 
tion acted  within  the  scope  of  the  tradi- 
tional authority  of  Indian  tribes  to  tax 
persons  under  their  jurisdiction  and  to  ex- 
ercise such  other  reasonable  governmental 
powers  as  are  necessary  to  maintain  law 
and  order  and  to  provide  traditional  gov- 
ernmental services  except  in  so  far  as  such 
functions  have  been  assumed  by  the  para- 
mount government,  the  United  States, 
when,  by  Resolution  dated  Mar.  11,  1948, 
the  Tribal  Business  Council  imposed  a 
sales  tax  on  the  gross  sales  on  all  cattle 
and  horses  sold  on  or  off  the  reservation, 
and  on  sales  of  crops  produced  as  a  result 

1  of  revolving  credit  financing. 

There  is  no  legal  objection  to  the  impo- 

I  sition  of  the  tribal  sales  tax  designated  by 
Tribal  Business  Council  resolution.     The 

;  tax  is  enforced  against  all  of  a  class,  name- 
ly, those  who  have  produced  livestock  and 
crops  "as  a  result  of  revolving  credit 
financing."  The  borrowers  were  or  should 
have  been  aware  of  the  tax  prior  to  their 
application  for  loans. 

.  Sales  Tax,  Three  Affiliated  Tribes  of  the 

I  Fort  Berthold  Reservation,  M-36448 
(Mar.  3,  1958) 

The  scope  of  restrictions  imposed  on  land 
purchased  with  trust  or  restricted  funds 
derived  from  Kaw  sources  was  not  broad- 
ened by  the  Act  of  June  20,  1936,  as 
amended,  but  the  exemption  from  taxation 
created  by  this  act  followed  the  restrictions 


and  continued  only  so  long  as  restrictions 
existed. 

Restrictions  on  Individually  Owned  Pur- 
chased Lands  of  Kaw  Indians,  Oklahoma, 
M-36538  (Nov.  10, 1958) 

State 

Tribal  royalties  from  Government  leases 
for  the  development  of  oil  and  gas  re- 
sources on  the  Fort  Peck  Indian  Reserva- 
tion, Montana,  are  subject  to  the  privilege 
and  license  tax  authorized  by  the  State 
under  an  act  of  Congress  which  provides 
that  the  State  may  tax  the  production  of 
oil  and  other  minerals  produced  from  re- 
stricted Indian  lands  the  same  as  if  pro- 
duced from  privately  owned  lands. 
Right  of  the  State  to  Impose  a  Privilege 
and  License  Tax  Against  the  Royalty  In- 
terest of  the  Indian  Tribes  of  the  Fort 
Peck  Reservation,  Montana,  M-36310 
(Oct.  13,  1955) 

Taxable  lands  located  outside  the  Chey- 
enne River  Reservation  which  are  pur- 
chased for  Indians  pursuant  to  section 
XI  of  the  act  of  Sept.  3,  1954  (68 
Stat.  1191),  remain  subject  to  taxation 
even  though  the  lands  are  reconveyed  to 
the  Indians  by  trust  patent. 
Interpretation  of  Section  XI,  Public  Law 
776,  83d  Congress  (68  Stat.  1191),  Chey- 
enne River  Act,  M-36320  (Dec.  22, 1955) 

The  acts  of  May  29,  1924  (43  Stat.  244 ; 
25  U.S.C.  sec.  398),  and  of  Mar.  3,  1927 
(44  Stat.  1347;  25  U.S.C.  sec.  398c),  sub- 
ject royalties  from  all  mineral  leases  on 
unallotted  lands  to  State  production  taxes. 
State  Production  Taxes  on  Tribal  Royal- 
ties From  Leases  Other  Than  Oil  and  Gas, 
M-36345  (May  4, 1956) 

XIII.  TRADERS 

The  act  of  June  30,  1834  (4  Stat.  738; 
25  U.S.C.  sec.  68),  forbids  persons  em- 
ployed in  Indian  affairs  from  having  any 
interest  or  concern  in  any  trade  with  the 
Indians,  except  for,  and  account  of  the 
United  States.  Although  the  exact  bounds 
of  this  prohibition  have  not  been  judicially 
determined,  the  Department  of  the  Inte- 
rior will  not  authorize  any  Government 
employee  engaged  in  Indian  affairs  to 
perform  services  for  pay  for  individual 
Indians,  Indian  tribes,  associations  or  cor- 
porations.    The  employment  of  a  Govern- 
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ment  employee  as  a  tribal  interpreter  for 
pay  raises  such  a  close  question  of  possi- 
ble violation  of  the  subject  statute  as  to 
require  disapproval  of  the  proposed  dual 
employment. 

Employment  as  Interpreter  of  Government 
Employee  By  Navajo  Tribe,  M-36340 
(Apr.  2,  1956) 

IRRIGATION"  CLAIMS 

(See  also  Bureau  of  Reclamation,  Emi- 
nent Domain,  Reclamation  Lands,  Torts) 


I.   Generally 422 

II.  Damages 423 

III.  Injury 423 

Animals  and  Livestock 423 

Crops 423 

IV.  Water  and  Water  Rights 424 

Generally 424 

Flooding  and  Overflow 424 

Seepage 424 

I.  GENERALLY 

Under  Public  Works  Appropriation  Acts, 
an  award  may  be  made  only  upon  a  show- 
ing that  the  damage  was  the  direct  result 
of  nontortious  activities  of  employees  of 
the  Bureau  of  Reclamation. 
Claims  of  Wilbur  B.  Cassady  and  Mary  A. 
Cassady,  and  Farmers  Insurance  Group, 
TA-235  (Ir.)    (Nov.  7,  1962)       69  I.D.  193 

Under  Public  Works  Appropriation  Acts, 
an  award  may  be  made  only  upon  a  show- 
ing that  the  damage  was  the  direct  result 
of  nontortious  activities  of  employees  of 
the  Bureau  of  Reclamation. 

A  direct  cause  has  been  defined  as  a 
cause  without  which  the  injury  would  not 
have  occurred,  and  which  by  itself  is  a 
self-sufficient  cause  of  the  injury. 

Each  claim  must  be  considered  on  its 
own  peculiar  facts  and  merits.  The  pay- 
ment of  any  claim  does  not  necessarily  as- 
sure the  payment  of  another  claim  on  the 
mere  allegation  that  it  is  similar  or 
identical. 

Claim  of  Harold  D.  Jensen,  TA-227  (Ir.) 
(Mar.  14,  1963)  70  I.D.  97 

Since  the  criteria  for  an  award  are  the 
same  (although  the  personnel  of  different 
bureaus  are  involved)  under  the  Public 
Works  Appropriation  Acts  and  under  the 
Act  dealing  with  damage  caused  by  Indian 


irrigation  projects,  determinations  made 
under  one  of  these  acts  may  be  used  as 
precedents  for  determining  claims  arising 
under  the  other  act. 

Claim  of  John  C.  Brock,  TA-249  (Ir.) 
(Aug.  12,  1963)  70  I.D.  397 

Under  the  current  Public  Works  Appro- 
priation Act,  and  its  predecessors,  awards 
may  be  made  only  upon  a  finding  that  the 
damage  was  a  direct  result  of  nontortious 
activities  of  employees  of  the  Bureau  of 
Reclamation. 

Each  claim  must  be  considered  on  its 
own  peculiar  facts  and  merits.  The  pay- 
ment of  any  claim  does  not  necessarily 
assure  the  payment  of  another  claim  on  the 
mere  allegation  that  it  is  similar  or  iden- 
tical. 

Claims  of  Norma  Streit,  Roger  C.  Wulf, 
and  Ralph  Anderson,  T-1100  (Ir.),  T-1122 
(Ir.),  T-1123  (Ir.)    (Feh.  4,  1964) 

Any  claim  against  the  United  States 
which  involves  Bureau  of  Reclamation 
projects  and  is  ipotentially  cognizable 
under  either  the  Federal  Tort  Claims  Act 
or  the  Public  Works  Appropriation  Act 
must  be  considered  under  both  acts  in 
order  to  arrive  at  a  complete  administra- 
tive disposition  in  an  administrative  deter- 
mination. A  direct  statement  should  be 
included  in  an  administrative  determina- 
tion why  the  claim  cannot  or  should  not 
be  Considered  under  both  acts  when  the 
consideration  under  either  act  is  omitted. 
Claim  of  Charles  H.  Reaves,  TA-234  (Ir.) 
(Feb.  17,  1964) 

The  credibility  of  expert  witnesses  and 
the  weight  of  their  testimony  are  matters 
for  the  determination  by  the  trier  of  the 
facts.  The  opinion's  of  experts,  although 
on  the  precise  point  to  be  determined,  d> 
not  relieve  the  trier  of  the  facts  of  the  au 
thority  and  corresponding  responsibility 
of  forming  his  own  independent  opinion 
based  on  all  the  evidence  presented. 
Claim  of  Hanover  Irrigation  District, 
TA-256   (Ir.)    (Feb.  20,  1964) 

Under  the  current  Public  Works  Appro- 
priation Act,  and  its  predecessors,  awards 
may  be  made  only  upon  a  finding  that  the 
damage  was  a  direct  result  of  nontortious 
activitieis  of  employees  of  the  Bureau  of 
Reclamation. 
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In  determining  what  proof  a  claimant 
must  supply  in  support  of  his  claim,  due 
consideration  must  be  given  to  the  avail- 
ability of  the  proof  to  the  claimant  on  the 
one  hand  and  to  the  Government  on  the 
other.  All  evidence  in  the  administrative 
record  must  be  given  proper  consideration 
regardless  of  its  source,  that  is,  whether  it 
was  presented  by  the  claimant  or  by  the 
Government. 

When  the  administrative  record  estab- 
lishes a  prima  facie  case  in  favor  of  the 
claimant,  and  there  is  nothing  in  the  ad- 
ministrative record  which  adequately  re- 
buts this  prima  facie  case,  the  claimant  is 
entitled  to  a  determination  in  his  favor. 
Claims  of  Ed  Brewer,  Myron  J.  Thompson, 
Darrell  C.  Cook,  Harold  E.  Cook,  W.  J.  and 
Violet  Denison,  Forrest  W.  Martin,  and 
Coy  Boicen,  TA-253  (Ir.)    (Mar.  2,  1964) 

71 1.D.  84 

Under  Public  Works  Appropriation  Acts, 
an  award  may  be  made  only  upon  a  show- 
ing that  the  damage  was  the  direct  result 
of  nontortious  activities  of  employees  of 
the  Bureau  of  Reclamation. 
Claim  of  F.  W.  Mattson,  T-1294-3-64  (Ir.) 
(Mar.  24,  1964)  71  I.D.  116 

Under  the  current  Public  Works  Appro- 
priation Act,  as  well  as  under  its  predeces- 
sors, awards  may  be  made  upon  a  showing 
that  the  damage  was  the  direct  result  of 
nontortious  activities  of  the  Bureau  of 
Reclamation. 

The  Flood  Control  Act,  33  U.S.C.  sec. 
702c,  is  an  immunity  statute.  Such  a  statute 
is  necessary,  and  therefore  applicable,  only 
where  there  would  be  liability  without  it. 

The  immunity  granted  to  the  United 
States  by  33  U.S.C.  sec.  702c  does  not  bar 
payment  of  claims  under  the  Public  Works 
Appropriation  Act  where  floods  or  flood 
waters  are  involved  because  there  is  no 
legal  liability  upon  the  Government  to  pay 
claims  under  the  Public  Works  Appropria- 
tion Act.  Therefore,  there  exists  no  reason 
to  have  recourse  to  an  immunity  statute 
in  order  to  avoid  payment  of  such  claims. 

The  provisions  of  the  Public  Works  Ap- 
propriation Act,  concerning  the  activities 
of  the  Bureau  of  Reclamation,  do  not  vest 
in  any  one  a  statutory  right  to  compensa- 
tion. The  payment  of  claims  under  these 
provisions  is  discretionary  with,  and  not 


mandatory    upon,    the    Secretary    of    the 

Interior. 

Claim     of    Bill    Poivers,    TA-271     (Ir.) 

(June  8,  1964)  71  I.D.  237 

Under  Public  Works  Appropriation  Acts, 
an  award  may  be  made  only  upon  a  finding 
that  the  damage  was  the  direct  result  of 
nontortious  activities  of  the  Bureau  of 
Reclamation  personnel. 
Claim  of  Palmer  E.  Schrag,  T- 1317-6-64 
(Ir.)    (July  13,  1964)  71  I.D.  266 

II.  DAMAGES 

Where  claimants  are  not  represented  by 
counsel,  every  opportunity  should  be  af- 
forded them  to  make  whatever  presentation 
they  may  deem  appropriate. 
Claims  of  Ralph  E.  Standley  and  Oscar 
Linden,  TA-191  (Ir.)   (Jan.  14,  1960) 

67  I.D.  9 

When  an  award  for  damage  to  property 
is  rendered  as  a  result  of  seepage  from  an 
irrigation  canal,  and  that  award  is  based 
on  the  permanent  depreciation  in  value  of 
the  property  due  to  the  seepage,  no  addi- 
tional award  may  be  rendered  unless  the 
extent  or  intensity  of  the  seepage  has 
increased  since  the  first  award  to  a  degree 
which  has  caused  further  permanent  de- 
preciation in  value  of  the  property. 
Claims  of  Norma  Streit,  Roger  C.  Wulf,  and 
Ralph  Anderson,  T-1100  (Ir.),  T-1122 
(Ir.),  T-1123  (Ir.)    (Feb.  4,  1964) 

III.  INJUKY 

Animals  and  Livestock 

Damage  caused  by  burrowing  animals 
cannot  be  said  to  be  the  direct  result  of 
nontortious  activities  of  the  Bureau  of 
Reclamation. 

Claims  of  Wilbur  B.  Cassady  and  Mary  A. 
Cassady,  and  Farmers  Insurance  Group, 
TA-235  (Ir.)  (Nov.  7, 1962)         69  I.D.  193 

The  loss  of  cattle  which  fall  or  wander 
into  irrigation  canals  or  other  irrigation 
facilities  cannot  be  considered  to  be  the 
direct  result  of  nontortious  activities  of 
officers  or  employees  of  the  United  States. 
Claim  of  John  C.  Brock,  TA-249  (Ir.) 
(Aug.  12,  1963)  70  I.D.  397 

Crops 

Where  seepage  water  from  a  Bureau  of 
Reclamation  facility  was  the  proximate 
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cause  of  damage  to  crops  grown  on  lands 
in  the  State  of  Nebraska,  the  owner  thereof 
may  be  reimbursed  from  funds  made  avail- 
able under  the  Public  Works  Appropriation 
Act,  1961.  In  determining  the  amount  of 
such  damage,  under  the  law  of  that  state, 
there  must  be  deducted  from  the  market 
value  of  the  crops  lost,  all  the  expenses  that 
would  have  been  incurred  in  harvesting  the 
crops  and  otherwise  fitting  them  for 
market. 

Claim  of  Iiliff  B.  Banks,  T-960  (Ir.) 
(Feb.  10, 1961) 

IV.  WATER  AND  WATER  RIGHTS 
Generally 
An  owner  of  property  adjoining  or  near 
a  lake  has  no  legal  right  to  the  salts  which 
he  extracts  from  waters  appropriated  from 
the  lake  and  sells  for  medicinal  purposes. 
Accordingly,  even  if  activities  of  the  Bu- 
reau of  Reclamation  cause  the  dilution  or 
reduction  of  the  salinity  of  the  lake,  such 
damage  cannot  be  the  foundation  for  a 
valid  claim  for  damages  against  the 
Government. 

Claims  of  Mrs.  Roxie  Thorson  and  Mrs. 
Marie  E.  Doivns,  T-710  (Ir.)  (Jan.  19, 
1956)  63  I.D.  12 

In  dealing  with  subterranean  water,  it 
is  rare  that  conclusions  can  be  drawn  with 
mathematical  precision.  Such  precision  is 
not  necessary.  Reasonable  and  logical  con- 
clusions can  and  must  be  drawn  from  the 
evidence  presented,  and  a  decision  will 
then  be  rendered  consistent  with  the  pre- 
ponderance of  the  evidence. 
Claims  of  Ed  Brewer,  Myron  J.  Thompson, 
Barrell  C.  Cook,  Harold  E.  Cook,  W.  J. 
and  Violet  Denison,  Forrest  W.  Martin,  and 
Coy  Bowen,  TA-253  (Ir.)    (Mar.  2,  1964) 

71  I.D.  84 

Flooding  and  Overflow 

Article  6  of  the  form  of  land-purchase 
contract  used  by  the  Bureau  of  Reclama- 
tion for  several  years  prior  to  its  revision 
in  1952  which  provides  in  pertinent  part 
that  the  amount  paid  by  the  United  States 
for  the  purchased  land  should  constitute 
"full  payment  for  all  damages  for  entry 
upon  the  said  property  and  the  construc- 
tion, operation,  and  maintenance  of  recla- 
mation works  thereon  *  *  *"  has  been 
interpreted  by  several  rulings  of  the  Solici- 


tor beginning  in  1948  to  release  the  Gov 
ernment  from  liability  for  damage  to  re 
maining  lands  which  are  appurtenant  t( 
the  land  purchased  from  the  claimant 
Such  rulings  are  hereby  reversed  anc 
claims  denied  on  that  basis  will  be  recon 
sidered  on  their  merits. 
Claims  of  Mr.  and  Mrs.  Arnold  Streit  and 
Bertha  C.  Hurley,  T-476  (Ir.)  (Supp.) 
(Jan.  31,  1955)  62  I.D.  12 

Where  property  was  damaged  by  flood- 
ing and  the  evidence  indicates  that  Bureau 
of  Reclamation  activities,  including  pump- 
ing operations,  reduced  the  water  level  of 
a  lake  below  what  it  would  have  been  under 
natural  conditions,  the  owner  may  not  be 
reimbursed  from  funds  made  available 
under  the  Public  Works  Appropriation 
Act,  1956. 

Claims  of  Mrs.  Roxie  Thorson  and  Mrs. 

Marie  E.   Downs,   T-710    (Ir.)    (Jan.   19, 

1956)  63  I.D.  12 1 

Seepage 

Where  seepage  water  from  sources  other 
than  Bureau  of  Reclamation  facilities  was 
sufficient  alone  to  cause  damage  to  prop- 
erty, the  owner  thereof  cannot  be  reim- 
bursed from  funds  made  available  under1 
the  Public  Works  Appropriation  Act,  1960. 
Claim  of  Howard  D.  Gallentine,  T-980 
(Ir.)    (May  5,  1960)  67  I.D.  191  f 

Where  seepage  water  from  a  Bureau  of 
Reclamation  facility  was  the  proximate 
cause  of  damage  to  crops  grown  on  lands 
in  the  State  of  Nebraska,  the  owner  thereof 
may  be  reimbursed  from  funds  made  avail- 
able under  the  Public  Works  Appropria- 
tion Act,  1961.  In  determining  the  amount 
of  such  damage,  under  the  law  of  that 
state,  there  must  be  deducted  from  the  mar- 
ket Value  of  the  crops  lost,  all  the  expenses 
that  would  have  been  incurred  in  harvest- 
ing the  crops  and  otherwise  fitting  them 
for  market. 

Claim    of   Iiliff   M.    Banks,    T-960    (Ir.) 
(Feb.  10,  1961) 

In  dealing  with  subterranean  water,  it  is 
rare  that  conclusions  can  be  drawn  with 
mathematical  precision.  Such  precision  is 
not  necessary.  Reasonable  and  logical 
conclusions  can  and  must  be  drawn  from 
the  evidence  presented,  and  a  decision  will 
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then  be  rendered  consistent  with  the  pre- 
ponderance of  the  evidence. 

When  a  claim  is  made  that  seepage  wa- 
ter from  a  Bureau  of  Reclamation  irriga- 
tion structure  has  damaged  private  prop- 
erty, it  is  not  necessary  to  a  proper  denial 
of  the  claim  under  the  Public  Works  Ap- 
propriation Acts  to  have  a  finding  as  to  the 
source  of  the  water  causing  the  damage. 
It  is  necessary  only  that  there  be  a  finding 
based  on  the  evidence  that  the  damage  was 
not  the  direct  result  of  nontortious  activi- 
ties of  employees  of  the  Bureau  of  Recla- 
mation. 

Claim  of  Harold  D.  Jensen,  TA-227  (Ir.) 
(Mar.  14,  1963)  70  I.D.  97 

When  an  award  for  damage  to  property 
is  rendered  as  a  result  of  seepage  from  an 
irrigation  canal,  and  that  award  is  based 
on  the  permanent  depreciation  in  value  of 
the  property  due  to  the  seepage,  no  addi- 
tional award  may  be  rendered  unless  the 
extent  or  intensity  of  the  seepage  has  in- 
creased since  the  first  award  to  a  degree 
which  has  caused  further  permanent  de- 
preciation in  value  of  the  property. 
Claims  of  Norma  Streit,  Roger  C.  Wulf, 
and  Ralph  Anderson,  T-1100  (Ir.),  T-1122 
(Ir.),  T-1123  (Ir.)   (Feb.  4,  1964) 

Under  Public  Works  Appropriation  Acts, 
with  respect  to  seepage  claims,  the  liability 
of  the  Bureau  of  Reclamation  is  limited  to 
water  arising  from  its  own  irrigation  struc- 
tures. A  claim  cannot  be  allowed  in  the 
event  the  damage  is  caused  by  private  ir- 
rigation. 

Claim    of    F.    W.    Mattson,    T-1294-3-64 
(Ir.)    (Mar.  24,  1964)  71  I.D.  116 

LABOR 

(See  also  Contracts) 
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I.  EIGHT-HOUR  LAW 

Employees  of  the  Bureau  of  Indian  Af- 
fairs whose  duties  are  to  drive  trucks  haul- 
ing food  from  a  central  purchasing  and 
processing  point  are  laborers  within  the 
meaning  of  section  1  of  the  act  of  Aug.  1, 
1892,   as  amended    (40  U.S.C.   sec.   321). 


Such  employees  come  within  the  provisions 
of  this  section  without  respect  to  whether 
or  not  they  are  employed  upon  a  public 
work  of  the  United  States. 
Applicablility  of  Eight-Hour  Law,  M-36365 
(Aug.  22,  1956) 

II.  NONDISCRIMINATION 

Other  than  in  contracts  for  the  construc- 
tion of  projects  undertaken  pursuant  to  the 
Navajo-Hopi  Rehabilitation  Act  of  Apr.  19, 
1950  (64  Stat.  44,  45;  25  U.S.C.  sec.  633), 
the  provisions  in  construction  contracts 
executed  by  officers  of  the  Bureau  of  In- 
dian Affairs  which  require  contractors  to 
afford  Indians  a  preference  right  to  em- 
ployment is  in  conflict  with  the  nondiscrim- 
ination requirement  of  Executive  Order 
No.  10557  (19  F.R.  5655  ;  Sept.  3, 1954)  and 
should  be  discontinued. 
Non-Discrimination  oy  Government  Con- 
tractors, M-36285  (June  15,  1955) 

III.  WAGE  RATES 

Where  a  contract  contains  a  labor  esca- 
lator clause,  providing  for  adjustment  of 
changes  in  costs  of  labor  after  a  certain 
period,  the  contractor  is  not  entitled  to 
the  benefit  of  the  clause  when  he  has  ex- 
tended the  hours  of  the  working  week  be- 
yond those  permitted  by  the  contracting 
officer  in  accordance  with  the  terms  of  the 
contract. 

Appeal  of  LowdermilJc  Brothers,  IBCA-10 
(Feb.  11, 1955) 

A  contractor  who  prior  to  the  acceptance 
of  its  bid  agreed  to  be  bound  by  an  ex- 
pected redetermination  of  minimum  wage 
rates  by  the  Department  of  Labor  is  not 
entitled  to  additional  compensation  by  rea- 
son of  paying  such  wage  rates,  which  were 
generally  higher  than  the  previous  ones, 
when  under  the  regulations  of  the  Depart- 
ment of  Labor  governing  wage  determina- 
tions, such  determinations  did  not  become 
obsolete  until  more  than  90  days  had 
elapsed  since  the  award  of  the  contract  to 
which  the  rates  applied,  and  the  contract 
was  awarded  within  this  period.  Under 
the  circumstances  of  the  present  case,  the 
contract  was  awarded  when  the  contract- 
ing officer  finally  notified  the  contractor 
that  he  had  been  awarded  the  contract 
rather  than  when  the  contract  and  bond 
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forms  were  forwarded  to  the  contractor  for 
preliminary  examination  and  execution. 
Appeal  of  J.  D.  Armstrong  Company,  Inc., 
IBOA-^0  (Aug.  17,  1956)  63  I.D.  289 

Neither  the  provisions  of  the  Davis- 
Bacon  Act  nor  any  other  consideration  of 
public  policy  precludes  the  insertion  of  a 
provision  in  a  Government  construction 
contract  that  the  contractor  shall  be  bound 
by  an  expected  redetermination  of  mini- 
mum wage  rates  by  the  Department  of 
Labor  and  that  no  increase  in  the  contract 
price  will  be  allowed  because  of  such 
substitution. 

Appeal  of  Bushman  Construction  Company, 
IBCA-103  (Mar.  29, 1957) 

The  claim  of  a  contractor  engaged  in 
the  construction  of  substations  for  the 
Bonneville  Power  Administration  that  he 
was  obliged  to  incur  expenses  for  overtime 
by  reason  of  an  order  of  the  contracting 
officer  to  accelerate  the  work  must  be 
rejected  when  it  appears  that  the  contrac- 
tor was  greatly  behind  in  his  work  at 
that  time ;  that  the  contracting  officer  had 
the  express  right  under  the  specifications 
to  direct  that  the  contractor's  work  force 
be  increased  when  a  satisfactory  rate  of 
progress  was  not  being  maintained;  and 
that  the  contracting  officer  merely  author- 
ized  the  overtime  work.  Although  the  con- 
tractor had  prior  thereto  requested  an 
extension  of  time,  and  the  contracting  offi- 
cer had  failed  to  act  on  the  request,  the 
contractor  cannot  be  said  to  have  been 
prejudiced  when  the  request  was  not  made 
at  the  time  the  delays  occurred;  the  con- 
tractor did  not  demur  against  the  contract- 
ing officer's  inaction,  and  the  contracting 
officer,  after  virtually  granting  the  con- 
tractor's request  at  the  time  the  work  was 
ordered  to  be  accelerated,  finally  granted 
an  adequate  extension  of  time. 
Appeal  of  W  &  W  Company,  IBCA-54 
(Aug.  4,  1958) 

Where  the  contracting  officer's  findings 
are  based  on  a  presumption  that  subsist- 
ence payments  are  included  in  increased 
wage  rates  and  are  therefore  not  eligible 
for  escalation  payments,  because  previous 
union  labor  agreements  with  the  contrac- 
tor contained  subsistence  provisions  which 
were  absent  from  the  new  union  labor 
agreements  providing  for  increased  wage 


rates,  such  presumption  is  founded  on  cir- 
cumstantial evidence  and  is  rebutted  bj 
the  contractor's  evidence  that  subsistence 
requirements  had  ceased  as  to  his  em- 
ployees who  had  been  provided  with  hous- 
ing and  other  facilities  and  who  had  be- 
come residents  at  the  job  site,  and  further 
evidence  that  the  increased  wage  rates 
were  essential  to  settlement  of  a  prolonged 
strike  and  for  attracting  sufficient  labor 
supply  to  the  job  site  in  a  desert  area. 
Appeal  of  Merritt-Chapman  &  Scott  Cor- 
poration, IBCA-240  (Jan.  4,  1961) 

68  I.D.  1 

Where  a  request  for  reconsideration  of 
a  decision  of  the  Board  is  not  persuasive 
of  error  by  the  Board,  the  decision  will  be 
affirmed.  Where  the  Board  finds  on  re- 
consideration that  its  prior  decision  was  in 
error  as  to  the  amounts  equitably  payable 
under  a  labor  escalation  clause,  the  Board 
will  modify  its  decision  accordingly. 
Appeal  of  Merritt-Chapman  &  Scott  Cor- 
poration, IBCA-240  (Nov.  9,  1961) 

68  I.D.  363 

A  contractor  is  not  entitled  to  additional' 
compensation  where  the  wages  paid  by 
him  pursuant  to  minimum  wage  rates  in 
the  contract  as  required  by  the  Davis- 
Bacon  Act  are  later  increased  by  congres- 
sional amendment  of  the  minimum  wage 
provisions  of  the  Fair  Labor  Standards 
Act. 

Appeal  of  R.  G.  Brown,  Jr.,  and  Company, 
IBCA-241  (Dec.  12, 1961) 

MATERIALS  ACT 

Where  withdrawn  public  lands  have  been 
transferred  to  a  State  pursuant  to  16 
U.S.C.  sec.  667b  and  the  reserved  minerals 
have  been  transferred  to  the  Interior  De- 
partment for  administration  under  the 
public  land  laws,  the  nonleasable  reserved 
minerals,  including  tungsten,  are  subject 
to  disposal  under  the  Materials  Act,  43 
U.S.C.  sec.  1185. 

Where  the  Department  of  the  Air  Force 
exercises  for  national  defense  purposes  the 
reversionary  clause  required  by  16  U.S.C. 
sec.  667b  with  respect  to  formerly  with- 
drawn public  lands  which  had  been  trans- 
ferred to  a  State  for  wildlife  purposes 
under  the  above  statute,  the  subsequent 
jurisdiction  of  that  Department  rests  not 


MATERIALS   ACT 


427 


upon  the  former  withdrawal,  but  rather  on 
the  exercise  of  a  statutory  power.  Conse- 
quently, reserved  nonleasable  minerals 
which  had  been  transferred  to  the  Depart- 
ment of  the  Interior  for  administration 
under  the  public  land  laws  remain  subject 
to  disposal  under  the  Materials  Act  (43 
U.S.C.  sec.  1185). 

Availability  of  a  Non-Leasable  Mineral 
(Tungsten)  in  Former  Ft.  Huachuca 
Military  Reservation,  Arizona,  M-36256 
(Jan.  18,  1955) 

The  Bureau  of  Land  Management  may 
issue  permits  to  the  Alaska  Road  Commis- 
sion under  the  Materials  Act  authorizing 
the  Commission  to  remove  roadbuilding 
material  from  sections  reserved  for  the 
Territory  of  Alaska  by  the  act  of  Mar.  4, 
1915  (48  U.S.C.  sec.  353) ,  providing  consent 
of  the  Territory  is  first  obtained. 
School  Sections  Reserved  by  the  Act  of 
March  4,  1915  (38  Stat.  1214;  48  U.S.C. 
Sec.  353),  For  the  Territory  of  Alaska, 
M-363243  (Feb.  8,  1955)  62  I.D.  22 

Where  under  the  terms  of  a  Materials 
Act  contract  for  the  sale  of  timber  an  appli- 
cation for  extension  of  time  for  severance 
and  removal  of  timber  must  be  filed  not 
less  than  90  days  before  the  expiration  of 
the  contract,  an  application  for  extension 
filed  20  days  after  the  expiration  date  of 
the  contract  is  properly  rejected. 
Clyde  Williams,  A-27388  (Oct.  31,  1956) 

Where  the  printed  form  of  contracts  for 
the  sale  of  materials  under  the  act  of 
July  31,  1947,  provides  two  alternative 
methods  for  determining  the  total  price 
to  be  paid  for  the  materials,  one  under 
which  the  total  price  is  to  be  specifically 
stated  in  the  contract  and  the  other  under 
which  the  total  price  is  to  be  determined  on 
the  basis  of  the  materials  actually  re- 
moved, and  where  a  contract  for  the  sale 
of  timber  was  executed  on  that  form  from 
which  the  second  method  for  determining 
the  price  had  been  stricken,  the  purchaser's 
obligation  under  the  contract  is  to  pay  the 
total  price  specified  in  the  contract,  not- 
withstanding the  fact  that  another,  incon- 
sistent, paragraph  of  the  printed  form  was 
not  deleted  from  the  contract  as  it  should 
have  been. 

Russell  &  Pugh  Lumber  Company,  A-27432 
(May  20, 1957) 


The  Materials  Act,  as  amended  and  sup- 
plemented by  the  act  of  July  23,  1955  (69 
Stat.  367 ;  30  U.S.C,  1952  ed.,  Supp.  IV,  sec. 
601),  is  not  applicable  to  materials  in  part 
constituting  and  in  part  extending  below 
the  surface  of  an  unpatented  mining  claim. 
Disposal  of  Sand  and  Gravel  From  Un- 
patented Mining  Claims,  M-36467  (Aug.  28, 
1957) 

An  oil  and  gas  lessee  is  not  entitled  by 
virtue  of  his  leasehold  interest  to  take  and 
use  mineral  materials,  other  than  oil  and 
gas,  from  the  leased  lands  for  the  purpose 
of  operations  under  the  lease.  The  Ma- 
terials Act  of  July  31,  1947  (61  Stat.  681; 
as  amended,  30  U.S.C,  1952  ed.,  Supp.  V, 
sec.  601),  limits  disposal  of  such  materials 
to  disposals  under  that  act  and,  absent 
other  authority  of  law,  that  act  governs. 
Rights  of  an  Oil  and  Gas  Lessee  to  the  Use 
of  the  Surface  of  the  Land  and  Surface 
Materials  in  His  Lease,  and  With  Respect 
to  Injury  to  the  Land  and  Vegetation  by 
Reason  of  Operations  Under  the  Lease, 
M-36575  (Aug.  26,  1959) 

An  application  filed  under  the  Materials 
Act  of  July  31,  1947  (61  Stat.  681,  as 
amended ;  30  U.S.C,  1952  ed.,  Supp.  V,  sees. 
601-604) ,  to  purchase  sand  and  gravel  does 
not  segregate  those  minerals  from  location 
under  the  United  States  mining  laws  if  the 
minerals  in  fact  are  subject  to  such  loca- 
tion. The  mere  fact  that  the  sand  and 
gravel  can  be  sold  under  the  Materials  Act 
does  not  make  the  deposits  subject  to  min- 
ing location. 

Conflict  of  Purchase  Application  and  Con- 
tract Under  the  Materials  Act  With  a 
Placer  Mining  Location,  M-36581  ( Sept.  25, 
1959) 

The  issuance  of  contracts  or  free  use 
permits  pursuant  to  the  Materials  Act  of 
July  31,  1947,  as  amended  (30  U.S.C.  sees. 
601-604 ) ,  does  not  operate  as  a  segregation 
or  reservation  of  the  land  affected  thereby 
and  does  not  preclude  the  application  of  the 
public  land  laws  and  the  orderly  disposal 
of  public  lands.  Lands  subject  to  such 
contracts  or  permits  may  therefore  be  se- 
lected by  the  State  of  Alaska  in  accordance 
with  the  provisions  of  the  Alaska  State- 
hood Act  (Public  Law  85-508;  72  Stat. 
339). 
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Contracts  and  free  use  permits  issued 
pursuant  to  the  Materials  Act  of  July  31, 
1947,  as  amended  (30  U.S.C.  sees.  601-604), 
create  a  property  right  in  the  United  States 
which  cannot  be  disposed  of  without  legis- 
lative authority.  The  United  States  would 
therefore  retain  all  rights  in  and  full  con- 
trol over  existing  contracts  and  permits,  in 
accordance  with  their  terms  and  conditions, 
after  the  lands  subject  to  such  contracts 
or  permits  were  selected  by  or  patented  to 
the  State  of  Alaska  and,  accordingly,  dis- 
tribution of  moneys  received  from  con- 
tracts, affected  by  selection  or  patent, 
should  continue  to  be  made  pursuant  to  the 
terms  and  provisions  of  the  Materials  Act 
as  set  forth  in  30  U.S.C.  sec.  603. 
Alaska  State  Selections  of  Lands  Subject 
to  Existing  Contracts  or  Permits  Issued 
Pursuant  to  the  Materials  Act  of  July  81, 
191ft,  as  amended  (30  U.S.C.  sees.  601-604), 
M-365S2  (July  22,  1960) 

Geothermal  steam  is  not  a  "mineral  ma- 
terial" and  hence  is  not  subject  to  disposi- 
tion under  the  Materials  Act  of  July  31, 
1947,  as  amended  (30  U.S.C,  1958  ed.,  sec. 
601  etseq.). 

Authority  of  the  Department  of  the  In- 
terior to  Dispose  of  Geothermal  Steam 
Contained  in  the  Public  Lands,  M-36625 
(Aug.  28, 1961) 

Where  a  contract  for  the  sale  of  timber 
under  the  act  of  July  31, 1947,  as  amended, 
provides  that  the  purchaser  shall  be  liable 
for  the  full  purchase  price  named  in  the 
contract,  even  though  the  quantity  of  ma- 
terials actually  severed,  extracted,  or  re- 
moved, or  designated  for  taking  is  less 
than  the  estimated  quantity  set  forth  in 
the  contract,  the  purchaser  is  not  entitled 
to  a  refund  of  any  portion  of  the  purchase 
price. 

Landreth  Timber  Company,  Inc.,  A-28861 
(Oct.  19,  1961) 
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I.  GENERALLY 

Section  6.  14,  Title  50,  Code  of  Federal 
Regulations,  relating  to  migratory  birds, 
permits  zoological  parks  and  other  public 


institutions  to  possess,  transport,  and  dis- 
pose of  lawfully  acquired  migratory  birds 
without  a  permit  and  the  captive  female 
whooping  crane  known  as  Josephine  may, 
therefore,  be  lawfully  possessed  by  the 
Audubon  Park  Zoo  in  New  Orleans. 

The  United  States  acquires  no  proprie- 
tary interest  in  migratory  birds  solely  by 
reason  of  its  asserted  sovereignty  over 
them. 

Where  a  female  migratory  bird  is  law- 
fully possessed  without  a  permit  by  a 
public  institution,  the  increase  or  progeny 
of  such  female  bird  may  be  lawfully  pos- 
sessed without  a  permit  by  such  public 
institution. 

Ownership  of  Certain  Captive  Whooping 
Cranes,  M-36571  (July  20,  1959) 

Consent  of  the  State  wherein  the  land 
lies  must  be  first  secured  before  the  Secre- , 
tary  of  the  Interior  may  accept  a  deed 
or  instrument  of  conveyance  of  lands 
acquired  under  the  terms  of  the  Migratory 
Bird  Conservation  Act  of  Feb.  18,  1929, 
16  U.S.C.  1952  ed.,  sec.  715  et  seq. 

The  State  of  Georgia  has  given  qualified 
consent  for  the  acquisition  by  the  United 
States  of  wildlife  sanctuaries  and  other 
reservations  in  designated  sections  of  the 
State.  Act  of  Mar.  30,  1937,  Ga.  Laws 
1937,  p.  458.  Ga.  Code  Ann.,  Tit.  15,  sec. 
15-304. 

State  Consent  Necessary  in  Migratory  Bird 
Conservation  Land  Acquisitions.  State  of 
Georgia  Limited  Consent,  M-36564 
(July  27,  1959) 

The  proviso  in  section  1  of  the  Palisades 
Project  Act  prohibiting  the  development,  ' 
operation,  and  maintenance  of  a  wildlife 
management  area  as  part  of  the  project 
until  authorized  by  Congress,  was  not  in- 
tended to  limit  the  general  authority  of  the  j 
Secretary  under  the  Migratory  Bird  Con- 
servation  Act   to   establish    and   develop 
refuges  for  migratory  birds  anywhere  in  ! 
the  United  States. 

Section  6  of  the  Migratory  Bird  Conser- 
vation  Act  directs  that  no  payment  shall  be  ( 
made  on  areas  acquired  by  purchase  or 
rent  until  the  title  there  to  shall  be  satis- 
factory to  the  Attorney  General. 
Proposed  Establishment  of  a  Refuge  for   : 
Migratory  Birds   at   Grays  Lake,  Idaho, 
M-36664  (Dec.  19, 1963)  70  I.D.  527 
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Section  6  of  the  Migratory  Bird  Conser- 
vation Act  requires  approval  of  title  by  the 
Attorney  General  only  when  the  refuge 
land  is  being  purchased  or  rented  for  a 
monetary  consideration. 
Proposed  Establishment  of  a  Refuge  for 
Migratory  Birds  at  Grays  Lake,  Idaho, 
M-36664  (Supp.)   (Aug.  10,  1964) 

71  I.D.  311 

II.  ACQUISITION  OF  REFUGE  LANDS 

Money  from  the  migratory  bird  con- 
servation fund  may  be  expended  for  the 
acquisition  of  lands  within  the  exterior 
boundaries  of  the  proposed  Prime  Hook 
National  Wildlife  Refuge  pursuant  to  an 
approval  given  in  accordance  with  the  sec- 
ond proviso  in  section  3  of  the  act  of 
Oct.  4,  1961  (P.L.  87-383,  75  Stat.  813; 
16  U.S.C.  sec.  715K-5),  notwithstanding 
any  subsequent  attempted  withdrawal  of 
that  approval. 

Prime    Hook    National    Wildlife    Refuge 
Project,  M-36647  (Jan.  11,  1963) 
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I.  GENERALLY 

A  state  may  not  select  mineral  lands  un- 
der an  act  passed  subsequent  to  1860  which 
grants  land  to  that  State  even  though  the 
act  does  not,  in  terms,  except  mineral  lands. 
Act  of  June  20, 1894  (28  Stat.  94),  M-36261 
;  (Feb.  23,  1955) 

j  Since  the  passage  of  the  Mineral  Leasing 
Act  of  Feb.  25,  1920,  deposits  of  oil  belong- 
ing to  the  United  States  are  subject  to 
acquisition  only  under  the  provisions  of 
that  act  and  are  not  subject  to  location 
under  the  mining  laws. 
R.  J.  Walter  et  al.,  A-27243  (Mar.  15, 1956) 

Lands  acquired  by  agencies  of  the  United 
States  are  generally  not  subject  to  loca- 
tion under  the  mining  laws  or  to  leasing 
under  the  1920  Leasing  Act  unless  Con- 
gress has  expressly  or  impliedly  provided 


that  such  lands  shall  be  subject  to  the 
mining  and  leasing  laws  applicable  to  pub- 
lic domain  lands. 

As  to  the  minerals  in  Farm  Security 
Administration  lands  not  set  out  in  the 
Mineral  Leasing  Act  for  Acquired  Lands 
but  acquired  by  the  United  States  and 
transferred  to  the  Department  of  the  In- 
terior pursuant  to  64  Stat.  769;  7  U.S.C. 
sec.  1035,  the  pertinent  law  would  be  sec- 
tion 46  of  Title  IV  of  the  Bankhead-Jones 
Act  (50  Stat.  530;  60  Stat.  1064;  7 
U.S.C.  sec.  1020),  and  the  regulations  con- 
tained in  43  CFR  200.31-200.50. 
Disposition  of  Mineral  Interests  in  Lands 
Transferred  to  the  Department  of  the  In- 
terior Pursuant  to  Public  Law  760,  81st 
Congress,  2d  Session  (64  Stat.  769;  7  U.S.C. 
sees.  1033-1039),  M-36485  (Oct.  28,  1957) 

Section  (a)(3)  of  the  act  of  Aug.  27, 
1958  (72  Stat.  928;  43  U.S.C,  sec.  852), 
does  not  authorize  the  selection  of  lands 
which  have  been  probed  by  core  drilling 
and  extensive  exploration  work  to  the  ex- 
tent that  the  boundaries  and  quantity  of 
a  valuable  deposit  of  mineral  are  well 
defined  and  the  mineral  within  such  de- 
posit is  known  to  be  of  such  quality 
as  to  warrant  expenditure  of  funds  for 
extraction. 

Utah  Indemnity  Selections,  Cane  Creek 
Potash  Area,  M-36645  (Dec.  17,  1962) 

70  I.D.  71 

See  Attorney  General's  Opinion,  70  I.D.  65 
"To  the  Contrary." 

Reconveyance  of  oil  and  gas  mineral  in- 
terests in  acquired  lands  in  the  Grenada, 
Mississippi,  Reservoir  may  be  made  under 
the  act  of  Aug.  31,  1957,  subject  to  certain 
conditions  to  be  set  forth  in  the  recon- 
veyance upon  a  determination  by  the  De- 
partment of  the  Army  that  such  reconvey- 
ance is  permissible. 
Nora  C.  Hay  ward,  A-29576  (Oct.  3,  1963) 

II.  DETERMINATION  OF  CHARACTER  OF 

If  the  creation  of  a  petroleum  reserve 
is  tantamount  to  the  classification  of  the 
reserved  lands  as  mineral,  valuable  for  oil 
and  gas,  the  rule  applicable  to  lands  classi- 
fied as  valuable  for  coal  and,  subsequent 
to  the  act  of  Feb.  25,  1920,  oil  shale  would 
apply  to  them.  That  rule  is  that  the  loca- 
tor of  a  mining  claim  or  lands  so  classified 
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may  defeat  the  classification  by  proving 
in  a  proper  proceeding,  that  the  land  is, 
in  fact,  not  valuable  for  the  coal,  oil  shale, 
or  oil  and  gas,  whichever  was  named  in 
the  order  classifying  the  land.  Since  the 
petroleum  reserve  stamps  the  land  as  prima 
facie  valuable  for  oil  or  gas,  the  burden  of 
proof  rests  upon  the  mining  claimant. 
Metalliferous  Mi/ning  Locations  Within  a 
Petroleum  Reserve,  M-36375  (May  3, 1956) 

63  I.D.  346 

A  mineral  permit  or  a  noncompetitive, 
nonproducing  or  nonpreference  right  min- 
eral lease,  standing  alone,  is  not  sufficient 
to  justify  classifying  a  school  section  as 
mineral  in  character. 

Acts  of  April  22,  195k  (68  Stat.  57),  and 
July  11, 1956  (70  Stat.  529),  Amending  the 
Act  of  January  25,  1927  U3  U.S.C.  Sec. 
870),  M-36408  (Feb.  7, 1957) 

The  removal  of  sand,  gravel  and  certain 
other  low-grade  mineralized  substances 
from  the  operation  of  the  mining  laws  by 
Public  Law  167,  84th  Cong.  (69  Stat.  367; 
30  U.S.C.  sec.  601  et  seq.),  did  not  consti- 
tute a  determination  that  those  substances 
are  nonmineral  in  character. 
Effect  of  Public  Law  167,  84th  Cong.  (69 
Stat.  367),  on  the  Status  of  Minerals  and 
Materials  in  Lands  Patented  Under  the 
Stockraising  Homestead  Act,  M-36417 
(Feb.  15,  1957) 

Where  a  petition  for  the  restoration  from 
withdrawal  of  certain  lands  as  oil  shale 
lands  is  rejected  by  the  Bureau  of  Land 
Management  on  the  basis  of  a  determina- 
tion that  the  land  is  properly  classified  as 
oil  shale  in  character  by  the  Geological 
Survey,  and  the  Geological  Survey  subse- 
quently, determines  that  a  portion  of  the 
land  is  not  oil  shale  in  character,  the  case 
will  be  remanded  to  the  Bureau  for  action 
looking  to  the  allowance  of  the  petition  as 
to  this  land. 
Rea  L.  Eaton,  A-27377    (Mar.  18,  1957) 

The  nonmineral  character  of  public  land 
is  established  by  the  inclusion  of  the  land 
in  a  patent  under  a  railroad  land  grant 
which  excludes  mineral  lands  and  cannot 
be  disturbed  after  issuance  of  the  patent. 
Patricia  T.  Zebal  et  al.,  A-27616  (July  18, 
1958)  65  I.D.  293 


A  railroad  land  grant  patent  issued  pur-1 
suant  to  the  act  of  July  27,  1866,  is  to  be 
taken,  upon  collateral  attack,  as  conclusive 
evidence  of  the  nonmineral  character  of 
the  land. 

John  Sherman  Bagg,  A-28123    (Jan.   14, 
1960) 

John  Sherman  Bagg,  A-28200    (Mar.  29, 
1960) 

Where  land  is  shown  to  contain  minerals 
in  such  limited  quantities  that  their  ex- 
traction would  not  justify  the  cost  thereof, 
the  land  is  not  mineral  in  character  so  as 
to  remove  it  from  the  operation  of  the  non- 
mineral  land  laws. 

John   M.    DeBevoise,   A-28099    (Apr.    15, 
1960)  67  I.D.  177| 

Lands  which  are  reported  by  the  Geologi- 
cal Survey  to  be  prospectively  valuable  for 
minerals  subject  to  leasing  under  the  Min- 
eral Leasing  Act  are  not  subject  to  entry 
or  selection  under  the  nonmineral  land 
laws  without  a  mineral  reservation  to  the 
United  States  in  accordance  with  the  act  of 
July  17, 1914. 

State  of  Arizona,  A-28752  (Feb.  13,  1964) 

71 1.D.  49 

State  of  Arizona,  A-27807  (Mar.  24,  1964) 

The  period  for  determination  by  the  De- 
partment of  the  Interior  whether  public 
land  included  within  the  primary  limits  of 
a  legislative  grant-in-aid  of  the  construc- 
tion of  a  railroad  which  excepts  mineral 
land  is  mineral  in  character  extends  to  the 
time  of  issuance  of  patent  to  the  railroad 
company. 

When  the  Department  of  the  Interior 
finds  that  public  land  within  the  place 
limits  of  a  legislative  grant-in-aid  of  the 
construction  of  a  railroad  is  mineral  in 
character  and  the  railroad  company  chal- 
lenges such  finding,  a  hearing  should  be 
granted  at  which  the  Department  has  the 
obligation  of  making  a  prima  facie  case  of 
mineral  character  whereupon  the  com- 
pany has  the  burden  of  establishing  non- 
mineral  character  by  a  preponderance  of 
the  evidence. 

To  establish  the  mineral  character  of 
railroad  grant  land  it  must  be  shown  that 
known  conditions  on  the  critical  date  are 
such  as  reasonably  to  engender  the  belief 
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that  the  land  contains  mineral  of  such 
quality  and  in  such  quantity  as  to  render 
its  extraction  profitable  and  justify  ex- 
penditures to  that  end. 
Southern  Pacific  Company,  A-29736  et  al. 
(May  27,  1964)  71  I.D.  224 

HI.  LEASES 

,  The  Department  of  the  Interior  has  no 
authority  to  issue  permits  or  leases  for 
the  exploration  or  mining  of  tungsten  de- 
posits in  land  acquired  by  the  Department 
of  the  Army  in  connection  with  the  con- 
struction and  operation  of  the  John  H. 
Kerr  Dam  and  Reservoir  Project,  Virginia- 
North  Carolina. 

Seminole     Rock     and     Sand     Company, 
A-27282  (Feb.  24,  1956) 

Where  there  is  a  dispute  between  the 
,  bolder  of  a  manganese  lease  and  another 
person  as  to  whether  an  assignment  of  an 
undivided  interest  in  the  lease  was  made 
I  to  the  latter  and  there  are  some  unex- 
,  plained    circumstances    surrounding    the 
assignment,  the  Department  will  not  act 
on  the  purported  assignment  until  the  dis- 
pute between  the  parties  has  been  resolved 
;  by  the  courts  or  by  the  parties  themselves. 
John  H.  Corridon,  A-27390  (Feb.  18, 1957) 

The  Bureau  of  Land  Management  does 
not  have  authority  to  issue  a  uranium 
lease  for  lands  acquired  by  the  United 
States  and  held  in  trust  for  the  Pueblos  of 
Zia  and  Jemez,  and  an  application  for  such 
a  lease  is  properly  rejected  even  though 
it  was  filed  before  the  passage  of  the  act 

|  of  Aug.  2,  1956,  providing  that  the  lands 
were  to  be  held  in  trust  for  the  Indians. 

'William  Williams,  Jr.,  A-27596  (July  21, 

^1958) 

Where  the  manager  changes  the  effec- 
tive date  of  a  uranium  lease  to  "June  1, 
,  1957"  and  erroneously  states  that  the  next 
,  anniversary  date  for  payment  of  rental 
•  is  "July  1,  1957,"  the  erroneous  statement 
cannot   have  the  effect  of  changing  the 
anniversary  date  of  the  lease  to  July  1, 
.  1958,  so  as  to  relieve  the  lessee  of  liability 
for  rental  accruing  on  June  1,  1958,  prior 
i  to  the  lessee's  relinquishment  of  the  lease 
on  June  16,  1958. 

Bill  R.  Baker  et  al.,  A-28277   (June  13, 
1960) 


A  request  by  the  successful  bidder  on 
three  competitive  coal  leasing  units  for 
a  three-year  delay  in  the  issuance  of 
the  leases  and  for  a  like  delay  in  requir- 
ing compliance  with  the  completion  of 
bonus  and  other  payments  requisite  to 
the  issuance  of  the  leases  is  properly 
denied  where  two  years  have  elapsed 
since  the  request  was  made,  pending 
decisions  on  successive  appeals  in  the 
case,  and  there  is  no  evidence  that 
further  delay  will  benefit  the  Govern- 
ment or  that  refusal  thereof  will  harm 
the  appellant. 

Coal     Basin     Coal     Company,     A-28382 
(Sept.  6,  1960) 

When  a  request  for  relinquishment  of 
a  five-year  lease  for  minerals  in  the  Lake 
Mead  recreation  area  is  filed  shortly 
after  the  beginning  of  the  fourth  lease 
year,  the  rental  and  minimum  royalty 
payments  that  accrued  and  attached  on 
the  advent  of  the  new  lease  year  become 
a  debt  due  the  United  States  which  can- 
not be  waived. 

Norman  O.  Snoreen,  Benjamin  R.  Thorn- 
ton, A-28742  (Aug.  15,  1962) 

A  lessee  of  mineral  land  within  a 
national  forest  is  properly  required  to 
agree  to  royalty  rates  for  marketable 
minerals  deemed  by  the  Department  of 
the  Interior  to  be  for  the  best  interests 
of  the  United  States. 

American  Zinc,  Lead  and  Smelting  Com- 
pany, A-29096    (Mar.  12,  1963) 

The  conveyance  of  land  to  Boulder 
City  from  the  United  States  by  deed  sub- 
ject to  existing  leases,  pursuant  to  the 
Boulder  City  Act  of  1958,  did  not  trans- 
fer to  the  City  outstanding  mineral 
leases  in  the  absence  of  an  assignment 
of  the  leases  and  a  renewal  of  such  a 
lease  by  this  Department  is  proper. 
Boulder  City,  A-29729   (Nov.  18,  1963) 

Where  a  reduction  in  the  royalty  rates 
established  for  a  preference  right 
acquired  lands  mineral  lease  to  be  issued 
is  requested  on  the  basis  of  alleged 
higher  capital  and  operating  costs  than 
those  incurred  in  other  acquired  lands 
leases  carrying  the  same  royalty  rates, 
the  reduction  will  not  be  granted  where 
a    consideration    of    all    factors    indicate 
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that     the     rates     established     are     not 

excessive. 

National       Lead       Company,       A-29666 

(Dec.  2,  1963) 

Under  a  barite  lease  providing  that 
the  Department  may,  in  its  discretion, 
suspend  the  minimum  royalty  require- 
ments when  production  is  suspended,  the 
Department  will  decline  to  suspend  the 
production  and  minimum  royalty  require- 
ments where  the  lessee  has  already  been 
granted  numerous  suspensions  and  no 
justification  exists  for  granting  con- 
tinued suspensions. 
P.    Cobb,   A-29769    (May  27,   1964) 

A  bidder  for  a  coal  lease  may  not 
modify  his  bonus  bid  by  decreasing  the 
amount  to  be  paid  immediately  and  ex- 
tending the  time  for  payment  of  the 
balance  after  the  bids  have  been  opened, 
even  though  his  bid  was  the  only  one 
submitted,  in  response  to  the  published 
invitation  for  bids,  and  he  is  properly 
required  to  pay  the  full  amount  of  his 
bid  as  a  condition  precedent  to  issuance 
of  the  lease. 

Malcolm  N.  McKinnon,  A-29979,  A-29996, 
(June  12, 1964) 

IV.  MINERAL  RESERVATION 

The  provisions  of  the  act  of  Mar.  3, 1909 
(35  Stat.  844;  30  U.S.C.  sec.  81),  and  the 
act  of  July  17,  1914  (38  Stat.  509;  30 
U.S.C.  sec.  121),  as  amended  and  supple- 
mented, requiring  a  reservation  of  certain 
minerals  in  lands  withdrawn,  classified  or 
which  are  valuable  for  such  minerals,  are 
applicable  to  State  selections  made  by  an 
act  granting  lands  to  a  State  where  that 
act  has,  as  passed,  applied  only  to  non- 
mineral  lands. 

Act  of  June  20, 1894  (28  Stat.  94),  M-36261 
(Feb.  23,  1955) 

The  removal  of  sand,  gravel  and  certain 
other  low-grade  mineralized  substances 
from  the  operation  of  the  mining  laws  by 
Public  Law  167,  84th  Cong.  (69  Stat.  367; 
30  U.S.C.  sec.  601  et  seq.),  has  no  relation 
to  the  question  of  whether  a  reservation  of 
"coal  and  other  minerals"  under  section  9 
of  the  Stockraising  Homestead  Act  (43 
U.S.C.  sec.  299)  includes  them. 
Effect  of  Public  Law  167,  84th  Cong.  (69 
Stat.  367),  on  the  Status  of  Minerals  and 


Materials  in  Lands  Patented  Under  the 
Stockraising  Homestead  Act,  M-36417 
(Feb.  15, 1957) 

In  processing  exchange  applications  of 
Indian  trust  patent  allotments  under  the 
act  of  Mar.  3,  1921  (41  Stat.  1239),  43 
CFR  149.35  to  149.43  (1)  where  there  are 
outstanding  prior  oil  and  gas  applications 
or  leases  on  the  selected  lands  the  out- 
standing prior  oil  and  gas  applications  on 
the  seleoted  lands  should  be  rejected,  and 
the  lands  should  be  conveyed  subject  to  any 
outstanding  leases,  and  (2)  where  the 
selected  lands  are  reported  prospectively 
valuable  for  oil  and  gas,  but  are  not  under 
oil  and  gas  application  or  lease  there  should 
not  be  any  reservation  or  exception  of 
minerals  in  the  selected  lands,  but  any 
minerals  in  the  selected  lands  should  be 
patented  along  with  the  lands.  Neverthe- 
less, the  mandate  of  the  regulation  to  ex- 
change equal  values  must  be  kept  in  mind. 
Mineral  Reservations  in  Exchanges  of  In- 
dian Trust  Patent  Allotments  Under  the 
Act  of  March  8,  1921,  M-36436  (May  9, 
1957) 

Where  land  within  a  reclamation  home- 
stead entry  upon  which  final  reclamation 
proof  has  not  been  submitted  is  reported 
as  prospectively  valuable  for  oil  and  gas, 
the  owner  of  the  entry  is  correctly  required! 
to  file  consent  to  a  reservation  in  the 
United  States  of  the  oil  and  gas  in  the  land 
embraced  within  the  entry  in  the  absence 
of  a  satisfactory  showing  to  support  an 
application  for  a  reclassification  of  the  land 
as  nonmineral. 

John  W.  Mustonen,  George  Shipp,  Glen  L, 
Dix,  A-27465,  A-27467,  A-27516  (Aug.  12„ 
1957) 

The  act  of  July  17,  1914,  permitting  the 
appropriation  and  patenting,  with  a  min- 
eral reservation  in  the  United  States,  under 
the  nonmineral  land  laws  of  lands  with- 
drawn, classified,  or  valuable  for  specified 
minerals  is  not  applicable  to  the  restora- 
tion of  ceded  Indian  lands  to  tribal  owner- 
ship under  the  Indian  Reorganization  Act- 
Arthur  F.  C.  Hoffman,  A-27541  (Feb.  7,. 
1958) 

When  land  within  a  desert  land  entry  is 
reported  to  be  prospectively  valuable  for 
oil  and  gas  before  the  entryman  submits. 
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final  proof,  it  is  proper  to  require  the 
entryman  to  file  consent  to  a  reservation  to 
the  United  States  of  the  oil  and  gas  covered 
by  the  entry  or  to  contest  the  mineral  clas- 
sification of  the  land. 

Allien  M.  Whit  sett,  Jr.,  and  William  J. 
Ripling,  A-27611  (Sept.  15,  1958) 

When  land  within  an  amended  reclama- 
tion farm  unit  is  reported  to  be  prospec- 
tively valuable  for  oil  and  gas  before  the 
entryman  has  fulfilled  all  of  the  require- 
ments for  patent,  it  is  proper  to  require  the 
entryman  to  file  consent  to  reservation  to 
the  United  States  of  the  oil  and  gas  covered 
by  the  entry  or  to  contest  the  mineral  clas- 
sification of  the  land. 

Mildon  L.  Patterson,  A-27766  (Dec.  18, 
1958) 

Under  the  act  of  July  20,  1956,  the 
holder  of  a  mining  claim  is  entitled  to  a 
mineral  patent  for  minerals  reserved  to 
the  United  States  under  a  surface  patent 
only  if  he  has  a  valid  claim  at  the  time 
of  application  for  patent. 
Gabbs  Exploration  Company,  A-28213 
(Supp.)  (July  11, 1960) 

Where  land  within  a  desert  land  entry 
is  reported  to  be  prospectively  valuable  for 
oil  and  gas  before  the  entryman  submits 
final  proof,  it  is  proper  to  require  the 
entryman  to  file  consent  to  the  reservation 
to  the  United  States  of  the  oil  and  gas 
deposits  in  the  land  or  to  contest  the 
mineral  classification  of  the  land. 
Howard  C.  Eells  and  Edith  Frances  Eells, 
A-28455  (Sept.  11, 1961) 

Where  a  mineral  reservation  runs  for  a 
period  of  years  and  so  long  thereafter  as 
there  is  production,  and  the  reserved  oil 
and  gas  is  embraced  in  a  unit  plan,  the 
reservation  will  continue  as  long  as  there 
is  production  anywhere  on  the  unit  plan, 
even  though  there  is  no  actual  production 
from  the  reserved  mineral  estate  itself. 
Extension  of  Term  Mineral  Interests  by 
Reason  of  Unit  Production,  M-36632 
(Nov.  3,  1961) 

Where  land  within  a  desert  land  entry 
is  reported  to  be  prospectively  valuable  for 
oil  and  gas  before  the  entryman  submits 
final  proof,  it  is  proper  to  require  the  en- 
tryman to  file  consent  to  the  reservation 
to  the  United  States  of  the  oil  and  gas 


deposits  in  the  land  or  to  contest  the  min- 
eral classification  of  the  land. 

The  mere  filing  of  an  application  for  re- 
lief under  the  act  of  Feb.  14,  1934,  does 
not  vest  in  the  applicant  any  such  interest 
in  the  land  as  will  prevent  the  imposition 
of  a  reservation  to  the  United  States  of 
the  oil  and  gas  deposits  in  a  desert  land 
entry  on  which  final  proof  has  not  been 
submitted. 

C.  D.  Adams,  on  Behalf  of  the  Heirs  of 
John  Q.  Adams,  A-28900  (Aug.  30,  1962) 

When  land  within  desert  land  entries  is 
reported  to  be  prospectively  valuable  for 
oil  and  gas  before  the  entrymen  submit 
final  proof,  the  entries  will  be  impressed 
with  a  reservation  of  oil  and  gas  to  the 
United  States  unless  the  entrymen  con- 
test the  mineral  classification  and  show 
that  the  classification  is  in  error. 

When  land  within  desert  land  entries  is 
subsequently  reported  to  be  prospectively 
valuable  for  oil  and  gas,  the  entrymen  may 
show  the  nonmineral  character  of  the  land 
at  any  time  before  submission  of  final 
proof;  failure  to  appeal  from  a  decision 
of  a  land  office  which  states  that  the  land 
will  be  impressed  with  a  reservation  of  the 
oil  and  gas  will  not  affect  the  right  to 
make  such  a  showing. 

Erma     F.     Andersen,     Darl     Andersen, 
A-29513  (July  5,  1963) 

Lands  which  are  reported  by  the  Geo- 
logical Survey  to  be  prospectively  valuable 
for  minerals  subject  to  leasing  under  the 
Mineral  Leasing  Act  are  not  subject  to  en- 
try or  selection  under  the  nonmineral 
land  laws  without  a  mineral  reservation 
to  the  United  States  in  accordance  with 
the  act  of  July  17, 1914. 

Where  a  State  has  appealed  to  the  Secre- 
tary from  a  requirement  that  it  file  a 
mineral  waiver  for  selected  school  indem- 
nity land  reported  to  be  prospectively 
valuable  for  oil  and  gas  and  the  regula- 
tion requiring  such  waiver  is  amended  to 
eliminate  the  requirement,  the  case  will 
be  remanded  for  further  processing  under 
the  amended  regulation. 
State  of  Arizona,  A-28752  (Feb.  13,  1964) 

71  I.D.  49 

Lands  which  are  reported  by  the  Geo- 
logical Survey  to  be  prospectively  valuable 
for  minerals  subject  to  leasing  under  the 
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Mineral  Leasing  Act  are  not  subject  to 
entry  or  selection  under  the  nonmineral 
land  laws  without  a  mineral  reservation 
to  the  United  States  in  accordance  with 
the  act  of  July  17, 1914. 

Where  a  State  has  appealed  to  the  Secre- 
tary from  a  requirement  that  it  file  a  min- 
eral waiver  for  selected  land  reported  to 
be  prospectively  valuable  for  oil  and  gas 
and  the  regulation  requiring  such  waiver 
is  amended  to  eliminate  the  requirement, 
the  case  will  be  remanded  for  further 
processing  under  the  amended  regulation. 
State  of  Arizona,  A-27807  (Mar.  24,  1964) 

A  desert  land  entryman  who  wishes  to 
prevent  his  entry  from  being  impressed 
with  a  reservation  of  oil  and  gas  to  the 
United  States  is  properly  required  to  file 
with  the  land  office  a  petition  for  reclassi- 
fication of  the  land  as  nonmineral  in  char- 
acter when,  subsequent  to  the  granting  of 
the  desert  land  application  and  prior  to 
the  submission  of  final  proof,  it  is  de- 
termined by  the  United  States  that  the 
land  is  prospectively  valuable  for  oil  and 
gas. 

Donald  S.  Tedford,  A-29963  (Mar.  24, 
1964) 

V.      MULTIPLE      MINERAL     DEVELOPMENT 

The  Multiple  Mineral  Development  Act 
does  not  authorize  the  issuance  of  oil  and 
gas  leases  on  lands  covered  by  valid  min- 
ing claims  which  were  located  on  lands 
subject  thereto  in  1948,  several  years 
before  the  filing  of  oil  and  gas  lease  appli- 
cations therefor. 

Marion  F.  Jensen  et  ah,  Elden  F. 
Keith  et  al.,  A-27254,  A-27256,  A-27257 
(Feb.  24,1956)  63  I.D.  71 

The  fact  that  an  application  for  a  min- 
eral patent  has  been  filed  for  lands  in- 
cluded within  an  oil  and  gas  lease  does 
not  prevent  the  oil  and  gas  lessee  from 
initiating  proceedings  under  section  7  of 
the  Multiple  Mineral  Development  Act. 

Section  7  of  the  Multiple  Mineral  De- 
velopment Act  may  be  invoked  against  all 
unpatented  mining  claims,  whether  they 
are  identifiable  or  not  or  whether  the 
names  and  addresses  of  the  locators  are 
known  or  not. 

Where  an  oil  and  gas  lessee  initiates 
action  under  section  7  of  the  Multiple 
Mineral  Development  Act  for  land  cov- 


ered by  an  application  for  a  mineral  patent, 
the  proceedings  will  be  allowed  to  con- 
tinue through  publication  and  the  filing  of 
a  verified  statement  by  the  patent  ap- 
plicant, but  then  the  section  7  proceedings 
will  be  stayed  until  the  patent  application 
is  disposed  of. 

Section  7  of  the  Multiple  Mineral  De- 
velopment Act  applies  to  all  conflicts  be- 
tween a  lessee,  applicant,  permittee  or 
offeror  under  the  mineral  leasing  laws  and 
a  claimant  under  the  mining  laws,  includ- 
ing mineral  claims  based  upon  minerals 
now  subject  to  disposition  only  under  the 
mineral  leasing  laws. 

Union  Oil  Company  of  California,  Ramon 
P.  Colvert,  A-27532  (May  28,  1958) 

65  I.D.  245 

Where  an  oil  and  gas  lessee  initiates 
action  under  section  7  of  the  Multiple  Min- 
eral Development  Act  for  land  covered  by 
an  application  for  a  mineral  patent,  the 
proceedings  will  be  allowed  to  continue 
through  publication  and  the  filing  of  a  veri- 
fied statement  by  the  patent  applicant,  but 
then  the  section  7  proceedings  will  be 
stayed  until  the  patent  application  is  dis- 
posed of. 

Gabbs  Exploration  Company,  United  States 
Smelting  Refining  and  Mining  Company, 
A-27994  (Aug.  11,  1959) 

VI.  NONMINERAL  ENTRIES 

Where  land  offered  for  public  sale  is 
subsequently  reported  to  be  prospectively 
valuable  for  oil  and  gas,  it  may  not  be 
disposed  of  under  the  public  sale  law  except 
with  a  reservation  to  the  United  States  of 
the  oil  and  gas  deposits  in  the  land. 
Alexander  David  Norton,  A-27040  (Mar.  7, 
1955) 

Lands  valuable  for  uranium  are  not  sub- 
ject to  public  sale  as  isolated  tracts. 
Buck      Willcoxson,      A-27402,      A-27403 
(Dec.  17,  1956) 

Roscoe  T.  Sehafer,  A-28131  (Aug.  27, 1959) 

A  State  indemnity  selection  is  properly 
rejected  where  the  lands  are  reportedly 
valuable  for  sodium,  potash,  and  other 
minerals  and  are  included  in  a  potash 
lease,  and  where  the  disposal  of  the  surface 
rights  would  interfere  unreasonably  with 
operations  under  the  mineral  leasing  laws. 
State  of  California,  A-27805  (Feb.  19, 1959) 
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An  application  for  desert  land  entry  cov- 
ering land  which  is  classified  as  mineral 
because  of  large  deposits  of  gravel  of  good 
quality  for  which  there  is  a  present  de- 
mand is  properly  rejected  since  the  Desert 
Land  Act  excludes  mineral  land  from  the 
desert  lands  which  are  subject  to  the  act. 
Guy  Curtis,  A-28140  (Jan.  26,  1960) 

A  public  sale  application  is  properly  re- 
jected for  land  which  is  withdrawn  as  a 
phosphate  reserve  where  the  Geological 
Survey  and  the  Bureau  of  Land  Manage- 
ment have  reported  that  disposal  of  surface 
rights  would  interfere  unreasonably  with 
operations  under  the  mineral  leasing  laws. 
Paul  T.  Walton,  A-28353  (July  25,  1960) 

The  act  of  Mar.  8,  1922,  was  an  exten- 
sion to  the  territory  of  Alaska  of  the  prin- 
ciples of  the  earlier  surface  homestead  acts 
which  did  not  apply  to  Alaska. 
George  R.  Pollard,  Milton  H.  Lichtenwal- 
ner,  Charles  G.  Martin,  A-27898,  A-28007 
(Oct.  18,  1960) 

Where  a  regulation  is  amended  to  re- 
move the  requirement  that  entrymen  on 
or  claimants  of  lands  which  are  determined 
to  be  prospectively  valuable  for  oil  or  gas 
after  entry  but  before  the  entry  or  claim 
has  been  perfected  must  file  a  waiver  of 
rights  to  the  oil  and  gas  for  which  the  land 
has  been  found  prospectively  valuable  and 
to  substitute  a  different  procedure  in  such 
cases,  the  provisions  of  the  amended  regu- 
lation will  be  applied  to  claimants  and 
entrymen  who  have  appealed  to  the  Secre- 
tary from  the  demand  made  under  the 
former  regulation  that  they  file  a  waiver,  if 
there  are  no  adverse  rights  or  if  the  inter- 
est of  the  United  States  will  not  be  preju- 
diced thereby. 

The  act  of  Mar.  8,  1922,  was  an  exten- 
sion to  the  teritory  of  Alaska  of  the  prin- 
ciples of  the  earlier  surface  homestead 
acts  which  did  not  apply  to  Alaska. 
Milton  H.  Lichtenwalner  et  al.,  A-28825 
et  al.,  (May  31, 1962)  69  I.D.  71 

The  mere  filing  of  an  application  for  re- 
lief under  the  act  of  Feb.  14,  1934,  does 
not  vest  in  the  applicant  any  such  interest 
in  the  land  as  will  prevent  the  imposition 
of  a  reservation  to  the  United  States  of 
the  oil  and  gas  deposits  in  a  desert  land 


entry  on  which  final  proof  has  not  been 

submitted. 

C.  D.  Adams,  on  Behalf  of  the  Heirs  of 

John  Q.  Adams,  A-28900  (Aug.  30,  1962) 

Lands    valuable    for    certain    minerals 
which  are  locatable  under  the  mining  laws 
are  not  subject  to  public  sale. 
William  W.  Cheetham,  A-29098  (Dec.  10, 
1962) 

In  order  for  a  homestead  entryman  on 
the  Kenai  Peninsula  in  Alaska  to  be  en- 
titled to  the  grant  of  oil  and  gas  deposits 
provided  for  in  the  act  of  Sept.  14,  1960, 
compliance  with  the  requirements  of  the 
homestead  laws,  except  for  actual  submis- 
sion of  final  proof,  must  have  been  made 
prior  to  July  23,  1957,  and  where  the  en- 
tryman's  final  proof  did  not  show  that 
one  eighth  of  the  entry  was  cultivated 
prior  to  that  time,  there  was  not  com- 
pliance with  all  the  requirements  for 
patent  and  the  entryman  was  not  entitled 
to  the  benefits  of  the  1960  act. 
Wilford  8.  Jones,  A-29320  (May  2,  1963) 

Land  valuable  for  gold  is  not  subject  to 
public  sale. 
Rosemon  Willis,  A-29538  (Aug.  27,  1963) 

Mrs.     Marion     E.     Beresford,     A-30015 
(Apr.  6,  1964) 

Lands  which  are  reported  by  the  Geo- 
logical Survey  to  be  prospectively  valuable 
for  minerals  subject  to  leasing  under  the 
Mineral  Leasing  Act  are  not  subject  to 
entry  or  selection  under  the  nonmineral 
land  laws  without  a  mineral  reservation  to 
the  United  States  in  accordance  with  the 
act  of  July  17,  1914. 

Where  a  State  has  appealed  to  the  Sec- 
retary from  a  requirement  that  it  file  a 
mineral  waiver  for  selected  school  indem- 
nity land  reported  to  be  prospectively 
valuable  for  oil  and  gas  and  the  regulation 
requiring  such  waiver  is  amended  to  elim- 
inate the  requirement,  the  case  will  be 
remanded  for  further  processing  under  the 
amended  regulation. 

State  of  Arizona,  A-28752  (Feb.  13,.  1964) 

71  I.D.  49 

Lands  which  are  reported  by  the  Geo- 
logical Survey  to  be  prospectively  valuable 
for  minerals  subject  to  leasing  under  the 
Mineral  Leasing  Act  are  not  subject  to 
entry  or  selection  under  the  nonmineral 
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land  laws  without  a  mineral  reservation 
to  the  United  States  in  accordance  with 
the  act  of  July  17,  1914. 

Where  a  State  has  appealed  to  the  Sec- 
retary from  a  requirement  that  it  file  a 
mineral  waiver  for  selected  land  reported 
to  be  prospectively  valuable  for  oil  and  gas 
and  the  regulation  requiring  such  waiver 
is  amended  to  eliminate  the  requirement, 
the  case  will  be  remanded  for  further 
processing  under  the  amended  regulation. 
State  of  Arizona,  A-27807  (Mar.  24,  1964) 

VII.  PROSPECTING  PERMITS 

A  uranium  prospecting  permit  is  prop- 
erly refused  as  to  lands  in  which  the  United 
States  owns  only  a  50  percent  interest  in 
the  minerals,  unless  the  applicants  can 
show  acquisition  of  such  interests  or  op- 
erating rights  therein  which,  with  the  in- 
terest of  the  United  States,  totals  a  ma- 
jority of  the  mineral  rights  in  the  lands. 
Kenneth  E.  Winn,  Eugene  Hood,  A-27689 
(Oct.  6, 1958) 

An  application  for  a  prospecting  permit 
for  fissionable  source  materials  is  properly 
rejected  where  the  lands  applied  for  are 
acquired  lands  being  administered  by  the 
United  States  Fish  and  Wildlife  Service 
as  a  part  of  the  Charles  Sheldon  Antelope 
Range  and  where  that  agency  objects  to 
issuance  of  the  permit  on  the  ground  that 
issuance  of  the  permit  would  interfere  with 
the  use  of  the  lands  as  an  antelope  range. 
A.  K.  McGitt,  Jack  A.  Crane,  A-27660 
(Oct.  22,  1958) 

The  termination  of  a  uranium  prospect- 
ing permit  shortly  after  its  anniversary 
date,  on  which  annual  rental  accrues,  for 
failure  to  pay  such  rent  does  not  relieve  the 
permittee  of  his  liability  for  the  accrued 
rent. 

Wetland  S.  Horn,  Reginald  A.  Barnard, 
A-28062   (Nov.  5,  1959) 

An  application  for  mineral  prospect- 
ing permit  on  acquired  lands  of  the 
United  States  is  properly  rejected  when 
the  applicant  refuses  to  submit  to  the 
agency  administering  the  land  the  show- 
ing required  by  the  administering  agency 
before  it  will  consent  to  issuance  of  the 
permit. 

Joseph    B.    Hyman,    A-28141     (Jan.    28, 
1960) 


An  application  for  a  mineral  prospect- 
ing permit  on  acquired  land  in  a  na- 
tional forest  which  is  known  to  contain 
a  valuable  mineral  is  properly  rejected 
under  Departmental  regulations  which 
require  that  land  known  to  contain  a 
valuable  mineral  deposit  be  leased  by 
competitive  bidding. 

Lowell  Thompson,  A-28342  (July  18, 
1960) 

An  application  for  a  mineral  prospect- 
ing permit  for  acquired  lands  is  properly 
rejected  where  the  lands  applied  for  are 
being  administered  by  the  Forest  Service 
and  that  agency  objects  to  approval  of 
the  application. 
Antioch,  Inc.,  A-29902    (Nov.  5,  1963) 

Roy  R.  Ranson,  A-30234  (July  13,  1964) 
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I.  GENERALLY 

Metalliferous  mining  locations  could 
be  made  within  petroleum  reserves  prior 
to  the  act  of  Feb.  25,  1920  (41  Stat. 
437;  30  U.S.C.  sec.  181),  even  if  the  land 
was  then  known  to  contain  oil  or  gas. 
After  that  enactment  and  prior  to  the 
enactment  of  the  acts  of  Aug.  12,  1953 
(Public  Law  250;  67  Stat.  539),  and 
Aug.  13,  1954  (Public  Law  585;  68 
Stat.  708),  lands  valuable  for  oil  or  gas 
were  not  subject  to  location  under  the 
United  States  mining  laws.  But  only 
lands  known  to  contain  those  minerals 
were  excluded  from  location  for  metal- 
liferous minerals. 

Metalliferous  Mining  Locations  Within  A 
Petroleum  Reserve,  M-36375  (May  3, 
1956)  63  I.D.  346 

Section  1  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  sees.  181  et  seq.),  con- 
tains sufficient  authority  for  the  leasing 
of  fractional  mineral  interests  in  lands 
having  the  status  of  public  lands  of  the 
United  States. 

Conveyance  of  the  Surface  and  a  Frac- 
tional Mineral  Interest  Therein  to  the 
United  States  in  Forest  Exchanges, 
M-36415   (Jan.  30,  1957) 
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The  Secretary  of  the  Interior  is  not 
authorized  by  law  to  effectuate  the  poli- 
cies of  the  Mineral  Leasing  Acts  so  sin- 
glemindedly  that  he  is  thereby  equally 
required  to  ignore  the  objectives  of  the 
wildlife  conservation  laws. 
Validity  of  Regulations  Relating  to  Oil 
and  Gas  Leases  on  Wildlife  Refuges, 
Game  Range  and  Coordination  Lands, 
M-36519   (July  15,  1958)  65  I.D.  305 

The  Secretary  of  the  Interior  (or  his 
delegate)  is  authorized  by  section  29  of 
the  Mineral  Leasing  Act  to  issue  a  per- 
mit for  slant  wells  to  be  drilled  through 
lands  subject  to  that  act,  even  though 
the  land  for  which  the  permit  is  issued 
is  merely  covered  by  offers  to  lease  for 
oil  and  gas,  but  no  leases  have  been 
issued. 

Floyd  A.  Wallis,  The  California  Com- 
pany, A-27547   (Sept.  19,  1958) 

65  I.D.  417 

The  requirements  contained  in  original 
sections  13  and  14  of  the  act  of  Feb.  25, 
1920  (41  Stat.  437,  441  and  442),  do  not 
apply  to  noncompetitive  oil  and  gas  leases 
to  be  issued  under  section  17  of  the  act  of 
Feb.  25,  1920  (41  Stat.  437,  443),  as 
amended  by  the  act  of  Aug.  21,  1935  (49 
Stat.  674,  676  and  677),  and  as  further 
amended  by  section  3  of  the  act  of  Aug.  8, 
1946  (60  Stat.  950,  951 ;  30  U.S.C.  sec.  226). 
Section  17  has  never  contained  authority 
for  conforming  unsurveyed  leased  lands  to 
public  survey. 

If  an  oil  and  gas  lease  describing 
lands  by  metes  and  bounds  description 
does  not  embrace  all  the  lands  in  a  sub- 
division that  is  established  by  a  subse- 
quent official  survey,  the  unleased  lands 
within  that  subdivision  may  be  con- 
sidered available  for  leasing  provided 
that  the  Department  determines  that  the 
leasing  of  the  unleased  lands  will  be  in 
the  public  interest. 

Noncompetitive  Oil  and  Gas  Lease  Ap- 
plications and  Leases  on  Unsurveyed 
Public  Lands  Within  the  United  States 
Under  the  Mineral  Leasing  Act  of  Feb- 
ruary 25,  1920,  as  Amended,  M-36542 
<Aug.  8,  1958) 

(Memorandum  from  Regional  Solicitor, 
Denver,  Colorado,  to  Area  Administrator, 


Area  3,  Bureau  of  Land  Management, 
Denver,  Colorado,  Aug.  8,  1958.) 

The  Secretary  of  the  Interior  may,  in 
the  exercise  of  his  discretion,  refuse  to 
lease  lands  which  are  subject  to  lease 
under  the  terms  of  the  Mineral  Leasing 
Act  where  there  are  hidden  dangers  in  the 
lands  clue  to  former  military  use  and 
where  the  State  of  Alaska  has  expressed 
a  desire  to  have  an  opportunity  to  select 
the  lands  under  the  Alaska  Statehood  Act 
and  their  leasing  for  oil  and  gas  purposes 
would  preclude  that  opportunity. 
H.  T.  Birr,  III  et  al.,  A-27947  (July  23, 
1959) 

Where  oil  and  gas  lease  offers  covering 
lands  in  Alaska  withdrawn  for  use  as  an 
aerial  gunnery  and  bombing  range  have 
been  rejected  in  the  exercise  of  the  dis- 
cretionary authority  of  the  Secretary  of 
the  Interior,  motions  for  reconsideration 
of  the  rejections  will  be  denied  in  order 
that  the  request  of  the  State  of  Alaska 
that  it  be  given  the  opportunity  to  select 
the  lands  under  its  statehood  act  prior  to 
the  opening  of  the  lands  to  Federal  oil 
and  gas  leasing  may  be  honored. 
H.  T.  Birr,  III  et  al.,  A-27947  (Supp.) 
(Aug.  26,  1960) 

The  Secretary  of  the  Interior  may,  in 
the  exercise  of  his  discretion,  refuse  to 
lease  lands  which  are  subject  to  lease 
under  the  terms  of  the  Mineral  Leasing 
Act  where  there  are  hidden  dangers  in  the 
lands  due  to  former  military  use  and  where 
the  State  of  Alaska  has  expressed  a  desire 
to  have  an  opportunity  to  select  the  lands 
under  the  Alaska  Statehood  Act. 
Joseph  E.  Thompson,  A-28107  (Aug.  26, 
1960) 

The  Secretary  is  given  no  authority  to 
increase  by  regulation  the  minimum  roy- 
alty payable  on  oil  and  gas  leases  on  which 
there  has  been  discovery  above  the  amount 
set  forth  in  section  17(d)  of  the  Mineral 
Leasing  Act,  as  amended  (30  U.S.C,  sec. 
226(d)). 

Meaning  of  "Minimum  Royalty"  as  Used 
in  Mineral  Leasing  Act,  M-36618  (June  23, 
1961) 

A  bidder  for  a  coal  lease  may  not  modify 
his  bonus  bid  by  decreasing  the  amount 
to  be  paid  immediately  and  extending  the 
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time  for  payment  of  the  balance  after  the 
bids  have  been  opened,  even  though  his 
bid  was  the  only  one  submitted  in  response 
to  the  published  invitation  for  bids,  and  he 
is  properly  required  to  pay  the  full  amount 
of  his  bid  as  a  condition  precedent  to 
issuance  of  the  lease. 

Malcolm  N.  McKinnon,  A-29979,  A-29996, 
(June  12,  1964) 

A  temporary  withdrawal  of  oil  shale  de- 
posits and  lands  containing  such  deposits 
from  lease  or  other  disposal  for  the  pur- 
poses of  investigation,  examination,  and 
classification,  made  by  the  President  under 
the  authority  of  the  act  of  June  25,  1910, 
continues  in  effect  until  revoked  by  the 
President  or  by  act  of  Congress,  and  appli- 
cations for  oil  shale  leases  on  such  with- 
drawn lands  are  properly  rejected. 
Allan  E.  Mecham  et  al.,  A-30244  (Dec.  23, 
1964) 

II.  APPLICABILITY 

The  Mineral  Leasing  Act  applies  to 
minerals  reserved  pursuant  to  any  prior 
act  which  merely  reserved  the  minerals  but 
contained  no  provision  for  their  disposal. 
Applicability  of  43  CFR  19940-199.56  Au- 
thorizing Mineral  Disposal  in  Certain 
Lands  to  Lands  Acquired  by  the  City  and 
County  of  Denver,  Colorado,  Under  the 
act  of  August  25,  1914  (88  Stat.  106), 
M-36279  (July  19, 1955) 

Section  8(d)  of  the  act  of  July  7,  1958 
(72  Stat.  339) ,  the  Alaska  Act  of  Admission 
into  the  Union  as  a  State,  when  it  provided 
that  all  of  the  laws  of  the  United  States 
shall  have  the  same  force  and  effect  within 
the  State  of  Alaska  as  elsewhere  within 
the  United  States  included  in  those  laws, 
laws  that  apply  only  to  Alaska  at  the  time 
of  its  admission  as  a  State  and  where 
as  of  that  time  a  special  law  applicable 
only  to  Alaska  covers  the  whole  of  any 
particular  field  which  is  also  covered  by 
a  general  law,  the  special  law  will  con- 
tinue to  operate  rather  than  the  general 
law,  by  the  force  of  the  provisions  of 
section  8,  unless  repealed  in  terms  or  by 
clear  implication.  Thus,  the  Alaska  Coal 
Leasing  Act  of  Oct.  20,  1914  (38  Stat 
741;  48  U.S.C.  sec.  32),  continues  to  be 
the  law  applicable  to  the  disposition  of  coal 
deposits  belonging  to  the  United  States  and 


the  coal  leasing  provisions  of  the  act  of 
Feb.  25,  1920,  do  not  apply  to  them. 
Applicability  of  the  Coal  Leasing  Provi- 
sions of  the  Act  of  February  25,  1920  (41 
Stat.  437;  30  U.S.C.  sec.  181  et  seq.)  at 
Amended,  to  the  State  of  Alaska,  M-36551 
(Feb.  4, 1959) 

The  Mineral  Leasing  Act  of  Feb.  25, 
1920  (41  Stat  437;  30  U.S.C,  sec.  181 
et  seq.),  applies  to  lands  within  rights-of- 
way  granted  by  the  United  States  whether 
they  be  easements  or  "limited  fees" 
granted  with  a  reservation  of  the  minerals 
to  the  United  States,  except  to  the  extent 
that  that  act  has  been  superseded  by  a 
special  leasing  law  applicable  to  such 
rights-of-way. 

Applicability  of  the  Mineral  Leasing  Act 
to  Minerals  in  Right s-of -Way,  M-36597 
(June  3,  1960)  67  I.D.  225 

An  application  for  a  coal  prospecting 
permit  under  regulations  issued  pursuant 
to  the  act  of  Oct.  20,  1914,  filed  after  the 
repeal  of  that  act  by  the  act  of  Sept.  9, 
1959,  is  subject  to  rejection  because  of  the 
cessation  of  authority  of  this  Department 
to  issue  permits  under  the  1914  act;  and, 
even  though  the  1959  act  extended  the  pro- 
visions of  the  Mineral  Leasing  Act  of  Feb. 
25,  1920,  to  Alaska,  the  land  office  did  not 
have  any  duty  or  authority  to  consider 
the  application  as  one  under  the  1920  act 
until  some  action  was  taken  by  the  appel-; 
lant  to  amend  the  application  to  come  with- 
in that  act. 

Cripple  Creek  Coal  Company,  A-29564 
(Oct  11,  1963)  70  I.D.  451 

III.  LANDS  SUBJECT  TO 

Where  oil  and  gas  deposits  reserved  to 
the  United  States  under  stockraising  home- 
stead entries  or  patents  were  undisposed  of 
on  Mar.  1,  1933,  when  the  lands  contain- 
ing such  deposits  were  permanently  with- 
drawn from  all  forms  of  entry  or  disposal, 
those  deposits  are  not  subject  to  leasing 
under  the  terms  of  the  Mineral  Leasing 
Act. 

Devearl  W.  Dimond,  A-27131  (July  5, 1955) 

62  I.D.  260 

Lands  acquired  for  National  forests 
under  the  General  Exchange  Act  of  Mar.  20, 
1922  (42  Stat.  465),  have  the  status  of 
public  lands  of  the  United  States  and  are 
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therefore   subject   to   leasing   under   the 

Mineral  Leasing  Act  of  Feb.  25,  1920,  as 
,  amended  (30  U.S.C.  sec.  181  et  seq.). 

Applicability  of  the  General  Mining  and 
'  Mineral  Leasing  Laws  to  Lands  Acquired 

for  National  Forests,  M-^36421    (Feb.  18, 

1957) 

;  The  Mineral  Leasing  Act  of  1920  is  not 
applicable    to    lands    within    an    Indian 

;  reservation. 
Arthur  F.  C.  Hoffman,  A-27541    (Feb.  7, 

'  1958) 

Where  title  to  land  is  in  the  State  of  New 
Mexico  under  a  grant  to  the  Territory  of 
New  Mexico  later  confirmed  in  the  State, 
1  the  land  is  not  subject  to  leasing  under  the 
terms  of  the  Mineral  Leasing  Act. 
John  E.  Miles,  A-27577  (June  12, 1958) 

Land  included  in  a  valid  mining  claim  is 
not  subject  to  leasing  under  the  terms  of 

■  the  Mineral  Leasing  Act. 
Union  Oil  Company  of  California  v.  West- 

1  em   Drilling   and   Producing    Co.    et    al., 

'  A-27588  (July  14,  1958) 

I  Where  the  records  of  the  Department 
show  that  public  lands  have  been  set  aside 
as  a  permanent  addition  to  an  Indian  reser- 
vation, those  lands  are  not  available  for 

I  oil  and  gas  leasing  under  the  provisions  of 
the  Mineral  Leasing  Act. 

I  G.  E.  Kadane  &  Sons,  A-27671  (Oct.  30, 
1958)  65  I.D.  446 

Lands  withdrawn  by  the  Secretary  of 
the  Interior  in  aid  of  proposed  legislation 

|  for  the  benefit  of  Indians  and  placed  under 
the  administrative  control  of  the  Commis- 
sioner of  Indian  Affairs  are  not  available 
for  oil  and  gas  leasing  under  the  Mineral 
Leasing  Act. 

i  Betty  Ruth  Wright  et  al.,  A-27519  (Nov.  14, 
1958) 

The  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  sec.  181  et  seq.),  normally,  applies  to 
ceded  Indian  lands  where  the  cession  is 
absolute. 

Leasability  of  Ceded  Lands  Used  by  the 
United  States  for  the  Benefit  of  the  In- 
dians, M-36540  (Jan.  8,  1959) 

Where  the  records  of  the  Department 
show  that  lands  have  been  set  apart  for 
the  use  and  occupation  of  Indians,  those 


lands   are  not  available  for  oil  and  gas 

leasing  under  the  provisions  of  the  Mineral 

Leasing  Act. 

Charles   B.   Gonsales,   A-27944    (Apr.  22, 

1959) 

Where  lands  have  been  withdrawn  or 
reserved  for  the  use  of  any  agency  of  the 
Department  of  Defense,  they  are  not  sub- 
ject to  leasing  under  the  terms  of  the  Min- 
eral Leasing  Act  without  the  consent  of  the 
Secretary  of  Defense. 

The  Secretary  of  the  Interior  may,  in  the 
exercise  of  his  discretion,  refuse  to  lease 
lands  which  are  subject  to  lease  under  the 
terms  of  the  Mineral  Leasing  Act  where 
there  are  hidden  dangers  in  the  lands  due 
to  former  military  use  and  where  the  State 
of  Alaska  has  expressed  a  desire  to  have 
an  opportunity  to  select  the  lands  under 
the  Alaska  Statehood  Act  and  their  leasing 
for  oil  and  gas  purposes  would  preclude 
that  opportunity. 

H.  T.  Birr,  III  et  al.,  A-27947   (July  23, 
1959) 

Where  the  United  States  retains  only  the 
bare  legal  title  to  land,  a  claim  to  which 
has  been  confirmed  by  an  act  of  Congress, 
that  land  is  not  subject  to  the  operation  of 
the  Mineral  Leasing  Act. 
Floyd  A.  Wallis  et  al.,  A-26914  (Aug.  4, 
1959) 

Land  which  formed  the  bottom  of  a 
navigable  lake  in  the  State  of  Louisiana  at 
the  time  of  its  admission  into  the  Union 
is  not  subject  to  the  operation  of  the 
Mineral  Leasing  Act. 

Rayford    W.     Winters    et    al.,    A-28125 
(Jan.  15,  1960) 

Oil  and  gas  deposits  in  lands  under 
stock  raising  homestead  entry  on  Mar.  1, 
1933,  when  vacant,  unreserved  and  un- 
disposed of  public  lands  were  added  to  the 
Navajo  Indian  Reservation  constituted  a 
separate  estate  in  such  lands  which  be- 
came a  part  of  the  reservation  and  was 
thereafter  unavailable  for  leasing  under 
the  Mineral  Leasing  Act. 
Charles  E.  Howell,  Sr.,  A-28138  (Feb.  1, 
1960) 

Where  lands  have  been  withdrawn  or 
reserved  for  the  use  of  any  agency  of  the 
Department  of  Defense,  they  are  not  sub- 
ject  to  leasing   under   the   terms  of  the 
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Mineral  Leasing  Act  without  the  consent 
of  the  Secretary  of  Defense. 

The  Secretary  of  the  Interior  may,  in 
the  exercise  of  his  discretion,  refuse  to 
lease  lands  which  are  subject  to  lease  un- 
der the  terms  of  the  Mineral  Leasing  Act 
where  there  are  hidden  dangers  in  the 
lands  due  to  former  military  use  and 
where  the  State  of  Alaska  has  expressed 
a  desire  to  have  an  opportunity  to  select 
the  lands  under  the  Alaska  Statehood  Act. 
Joseph  E.  Thompson,  A-28107  (Aug.  26, 
1960) 

National  forest  land  acquired  by  the 
United  States  under  the  Forest  Exchange 
Act  of  Mar.  20,  1922,  is  properly  leased  for 
oil  and  gas  purposes  under  the  Mineral 
Leasing  Act  of  1920,  as  amended,  and  an 
offer  for  such  land  made  pursuant  to  the 
Mineral  Leasing  Act  for  Acquired  Lands 
is  properly  rejected. 
Neil  F.  Stull,  A-29945  (June  15,  1964) 
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I.  GENERALLY 

Subject  to  the  limitations  imposed  by 
the  Mineral  Leasing  Act  for  Acquired 
Lands,  the  leasing  of  mineral  deposits 
in  lands  acquired  by  the  United  States  is 
discretionary  with  the  Secretary  of  the 
Interior. 

Alexander  Grinstein,  A-27037  (Mar.  7, 
1955) 

Interests  in  any  of  the  minerals  named 
in  the  Mineral  Leasing  Act  for  Acquired 
Lands  and  transferred  by  the  Secretary  of 
Agriculture  to  the  Secretary  of  the  In- 
terior pursuant  to  section  3  of  the  act  of 
Sept.  6,  1950  (64  Stat.  769;  7  U.S.G. 
sec.  1035),  are  subject  to  leasing  under  the 
Mineral  Leasing  Act  for  Acquired  Lands 
and  43  CFR  200.6  is  applicable  to  hold- 
ings of  such  interests. 

Acquired  Lands — Public  Law  160,  81st 
Congress  (6Jf  Stat.  769),  M-36496  (Feb.  4, 
1958)  (Memorandum  from  Regional  Solici- 
tor, Denver,  Colorado,  to  State  Supervisor, 
Bureau  of  Land  Management,  Denver, 
Colo.,  Dec.  23, 1957.) 


It  is  not  necessary  that  detailed  descrip- 
tions be  included  in  an  oil  and  gas  lease 
of  areas  within  the  land  subject  to  an  oil 
and  gas  lease  upon  which  restricted  drill- 
ing operations  are  required ;  it  is  sufficient 
if  the  means  by  which  such  information 
can  be  obtained  is  given  therein. 
Mrs.  Nettie  M.  Lewis,  Dr.  Monroe  J. 
Romansky,  A-28535  (Jan.  27,  1961) 

An  application  for  an  acquired  lands 
noncompetitive  oil  and  gas  lease  is  not 
properly  rejected  as  not  being  in  the  public 
interest  where  the  United  States  acquired1 
the  land  subject  to  the  reservation  in  the 
grantor  of  a  perpetual  royalty  of  12%  per- 
cent in  the  oil,  gas,  and  other  minerals 
produced  from  the  land,  merely  because, 
upon  production  from  the  leasehold,  no 
royalties  would  be  payable  to  the  United 
States  as  the  royalties  reserved  to  the 
grantor  are  deductible  from  the  total  12% 
percent  royalty  payable  to  the  United 
States  under  such  a  lease. 
Paul  Blake,  A-27882  (Oct.  24,  1961) 

68  I.D.  322 

An  application  for  an  acquired  lands 
noncompetitive  oil  and  gas  lease  is  not 
properly  rejected  as  not  being  in  the  public 
interest  where  the  United  States  acquired 
the  land  subject  to  the  reservation  in  the 
grantor  of  a  perpetual  royalty  of  12% 
percent  or  more  in  the  oil,  gas,  and  other 
minerals  produced  from  the  land,  merely 
because,  upon  production  from  the  lease- 
hold, no  royalties  would  be  payahle  to  the 
United  States  as  the  royalties  reserved  to 
the  grantor  are  deductible  from  the  total 
of  12%  percent  royalty  payable  to  the 
United  States  under  such  a  lease. 
Paul  Blake,  A-28553  (Dec.  8,  1961) 

The  Department  adheres  to  its  previous 
decision  in  Nettie  M.  Lewis  et  al.,  A-28535 
(Jan.  27,  1961),  that  there  appears  to 
be  no  requirement  for  approval  by  the 
Bureau  of  the  Budget  of  stipulations  re- 
quired by  the  Forest  Service  as  a  condition 
to  the  issuance  of  acquired  land  oil  and 
gas  leases  on  national  forest  land. 
Gelia  R.  Kammerman,  A-28827  (Aug.  3, 
1962) 

The  Department  adheres  to  its  previous 
decisions  in  Nettie  M.  Lewis  et  al.,  A-28535 
(Jan.  27,  1961),  and   Celia  R.  Rammer- 
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man,  A-28827  (Aug.  3,  1962),  that  there 
appears  to  be  no  requirement  for  approval 
by  the  Bureau  of  the  Budget  of  stipula- 
tions required  by  the  Forest  Service  as  a 
condition  to  the  issuance  of  acquired  land 
oil  and  gas  leases  on  national  forest  land. 
Jacob  N.  Wasserman,  A-28880  (Sept.  21, 
1962) 

The  1954  Multiple  Mineral  Development 
Act  will  not  be  construed  as  amending 
the  provision  of  the  Mineral  Leasing  Act 
for  Acquired  Lands  excepting  lands  ac- 
quired for  their  mineral  deposits  from 
lease  under  that  Act. 

Arnold  R.  Gilbert,  Belco  Petroleum  Cor- 
poration, A-29123  (Jan.  14,  1963) 

The  Department  adheres  to  its  previous 
decisions  in  Nettie  M.  Lewis  et  ah,  A-28535 
(Jan.  27,  1961),  Celia  R.  Kammerman, 
A-28827  (Aug.  3,  1962),  and  Jacob  N.  Was- 
serman, A-28880  (Sept.  21,  1962),  that 
there  appears  to  be  no  requirement  for  ap- 
proval by  the  Bureau  of  the  Budget  of 
stipulations  required  by  the  Forest  Service 
as  a  condition  to  the  issuance  of  acquired 
land  oil  and  gas  leases  on  national  forest 
land. 

Rita  Wasserman  et  at,  A-29240,  A-29266, 
A-29598  (Mar.  11,  1963) 

II.  CONSENT  OF  AGENCY 

Where  applications  for  noncompetitive 
oil  and  gas  leases  on  acquired  lands  have 
been  rejected  by  the  Bureau  of  Land  Man- 
agement because  of  the  refusal  of  the 
agency  having  jurisdiction  over  the  lands 
to  consent  to  leasing  and  where  the  agency 
thereafter  conveys  the  lands,  reserving  to 
the  United  States  an  undivided  interest  in 
the  minerals,  and  consents  to  the  leasing  of 
the  mineral  estate,  the  applications  will 
be  returned  to  the  Bureau  of  Land  Man- 
agement for  further  consideration. 
Maude  Sullivan  Thomas  et  al.,  A-27128, 
A-27129  (Mar.  16,  1955) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  land  applied  for  lies 
within  the  boundaries  of  land  acquired  by 
the  United  States  as  a  dam  site  and  is  be- 
ing administered  by  the  Department  of 
the  Army  which  objects  to  approval  of  the 
application  because  development  of  oil  and 
gas   deposits   in   the   land   will   interfere 


with  the  primary  purpose  for  which  the 

land  was  acquired. 

Robert  Wilson,  A-27206  (Nov.  7,  1955) 

Where  the  agency  having  jurisdiction 
over  acquired  lands  consents  to  the  issu- 
ance of  an  oil  and  gas  lease  on  such  lands, 
but  withdraws  the  consent  before  a  lease 
is  issued,  this  Department  is  not  author- 
ized to  lease  such  lands. 
L.  D.  Dale,  A-27166  (Nov.  14,  1955) 

Lands  subject  to  oil  and  gas  leasing 
under  the  Mineral  Leasing  Act  for  Ac- 
quired Lands  cannot  be  leased  without  the 
consent  of  the  agency  having  jurisdiction 
over  such  lands. 
D.  Miller,  A-27378  (Oct.  15,  1956) 

Where  an  oil  and  gas  offer  for  Veterans 
Administration  lands  is  rejected  solely  on 
the  ground  that  that  agency  has  previously 
refused  consent  to  lease  the  land  pursuant 
to  earlier  applications,  and  it  appears 
that  because  of  changed  methods  of  drill- 
ing and  production  the  Veterans  Adminis- 
tration may  be  willing  to  reconsider  its 
previous  position,  the  case  will  be  re- 
manded to  ascertain  the  current  position 
of  that  agency. 
Tom  E.  Dowlen,  A-27724  (Nov.  17,  1958) 

An  applicant  for  a  noncompetitive  lease 
of  acquired  lands  being  administered  by 
the  Forest  Service  is  properly  required 
to  file  written  consent  to  stipulations  im- 
posed by  that  agency  as  a  condition  prece- 
dent to  issuance  of  the  lease,  or  face  re- 
jection of  his  offer. 

Celia    R.    Kammerman    et    al,    A-27768 
(July  17,  1959)  66  I.D.  255 

Merwin      E.      Liss,      A-27924,      A-27940 
(Aug.  31,  1959) 

The  Bureau  of  Reclamation  is  not  an 
agency  whose  consent  is  necessary  to  the 
issuance  of  an  oil  and  gas  lease  under 
the  Mineral  Leasing  Act  for  Acquired 
Lands. 

Where  an  acquired  lands  oil  and  gas 
lease  offer  is  rejected  for  the  reason  that 
the  Bureau  of  Reclamation,  which  is  ad- 
ministering the  land,  objects  to  issuance  of 
the  lease,  and  on  appeal  to  the  Secretary 
of  the  Interior  that  agency  indicates  that 
it  will  withdraw  its  objection  provided 
the    applicant    agrees   to    accomplish    re- 
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inoval  of  any  oil  and  gas  found  by  slant 
drilling  from  other  lands,  the  case  will 
be  remanded  for  issuance  of  a  lease  per- 
mitting the  lessee  to  drill  under  a  pro- 
cedure found  to  be  unobjectionable  by  the 
Bureau  of  Reclamation. 
Duncan  Miller,  A-28104  (Dec.  1,  1959) 

An  acquired  lands  oil  and  gas  lease  will 
not  be  issued  on  lands  administered  by 
the  Forest  Service  until  the  applicant  has 
filed  written  consent  to  stipulations  re- 
quired by  the  Forest  Service  as  conditions 
to  issuance  of  the  lease. 
Jane  R.  Garter,  A-28394  (Nov.  30, 1960) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected where  the  land  applied  for  consists 
of  accretion  to  land  acquired  by  and  under 
the  jurisdiction  of  the  Department  of  the 
Army  and  that  Department  does  not  con- 
sent to  the  issuance  of  a  lease  on  the  ac- 
creted lands  because  of  its  uncertainty  as 
to  whether  title  to  the  lands  is  in  the 
United  States  or  the  State  of  Louisiana. 
The  California  Company,  A-28753  (July  30 
1962) 

Under  the  Mineral  Leasing  Act  for 
Acquired  Lands,  the  Secretary  of  the 
Interior  is  not  required  to  reject  an  offer 
to  lease  for  oil  and  gas  purposes  land 
conveyed  to  a  State  in  which  the  United 
States  has  reserved  a  fractional  mineral 
interest  because  the  offeror  refuses  to  ac- 
cept the  terms  announced  by  the  State  as 
the  condition  of  its  consent  to  the  issuance 
of  the  lease;  whether  to  lease  or  not  to 
lease  must  be  based  upon  a  determination 
whether  the  best  interests  of  the  United 
States  will  be  served  thereby. 
Mcrwin  E.  Liss,  A-28896  (Oct.  10, 1962) 

69  I.D.  171 

An  acquired  lands  oil  and  gas  lease  offer 
must  be  rejected  when  the  agency  having 
jurisdiction  over  the  land  will  not  consent 
to  the  issuance  by  this  Department  of  a 
lease. 
Duncan  Miller,  A-29582  (Aug.  2, 1963) 

An  applicant  for  a  noncompetitive  oil 
and  gas  lease  of  acquired  lands  being  ad- 
ministered by  the  Forest  Service  is  prop- 
erly required  to  file  written  consent  to  a 


stipulation  imposed  by  that  agency  as  a 
condition  precedent  to  issuance  of  the  lease. 
Jacob  N.  Wasserman,  A-30275  (Sept  22, 
1964) 

III.  LANDS  SUBJECT  TO 

Acquired  lands  situated  within  national 
parks  are  not  subject  to  leasing  under  the 
provisions  of  the  Mineral  Leasing  Act  fo^ 
Acquired  Lands. 

Alexander  Grinstein,  A-27037  (Mar.  7, 
1955) 

An  acquired  lands  oil  and  gas  lease  appli- 
cation is  properly  rejected  where  the  land 
applied  for  has  been  declared  to  be  sur- 
plus under  the  Surplus  Property  Act  of 
1944  and  the  mineral  rights  are  being  ad- 
ministered by  the  General  Services  Ad- 
ministration. 

William  0.  Segerstrom,  A-27076  (Mar.  31, 
1955) 

Where  the  extent  of  the  mineral  interest 
which  the  United  States  owns  in  acquired 
lands  is  in  dispute,  the  Bureau  of  Land 
Management  having  issued  leases  purport- 
ing to  cover  the  entire  mineral  interest  in 
the  lands  and  the  Government's  grantor 
claiming  to  own  50  percent  of  the  minerals 
in  the  lands,  that  part  of  a  decision  declar- 
ing that  the  United  States  owns  the  entire 
mineral  interest  in  the  land  will  be  set 
aside  where  the  Government's  grantor  was 
not  made  a  party  to  such  decision  and  was 
not  served  with  a  copy  of  the  decision 
allowing  him  a  right  of  appeal  therefrom 
and  where  a  proper  determination  of  the 
matter  is  necessary  for  the  administration 
of  the  lands. 

Halvor  Holbeck,  Mrs.  E.  B.  McFadden,  The 
Texas  Company,  A-27167,  A-27182 
(Nov.  14, 1955) 

An  acquired  lands  oil  and  gas  lease  is 
properly  canceled  as  to  a  tract  of  land 
covered  thereby  which  was  not  available 
for  leasing  when  the  application  therefor 
was  filed  because  the  tract  was  included  in 
a  prior  lease  and  the  relinquishment  and 
cancellation  of  the  prior  lease  had  not  been 
noted  on  the  acquired  lands  plat  records 
when  the  subsequent  application  was  filed. 
B.  E.  Van  Arsdale,  A-27183  (Dec.  28, 1955) 

62  I.D.  475 
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Where  applications  for  noncompetitive 
oil  and  gas  leases  for  acquired  lands  are 
filed  for  lands  which  are  embraced  in  out- 
standing leases  which  have  been  relin- 
quished but  the  relinquishments  have  not 
been  noted  on  the  acquired  lands  plat 
books,  the  applications  are  prematurely 
filed  and  are  properly  rejected. 
E.  A.  Vaughey,  A-27291   (Mar.  28,  1956) 

63  I.D.  85 

Where  all  coal  deposits  have  been  re- 
served by  the  grantor  and  the  surface 
estate  and  all  minerals  except  coal  have 
been  conveyed  to  the  United  States,  the 
United  States  cannot  unqualifiedly  lease 
uranium  deposits  found  commingled  and 
interspersed  throughout  the  coal  seams  if 
the  uranium  development  would  destroy 
or  damage  the  reserved  coal  in  place  or 
impair  its  value,  but  it  may  issue  leases 
subject  to  the  condition  that  if  it  became 
necessary  to  disturb  the  coal  in  place  or 
impair  its  value,  the  uranium  lessee  must 
first  acquire  title  to  the  coal  or  obtain 
the  consent  of  the  coal  owner  to  the 
uranium  operations. 

Can  the  United  States  Lease  Uranium 
Deposits  Found  Interspersed  in  Certain 
Coal  Deposits  Which  were  Reserved  to 
the  Grantor  at  the  Time  the  Surface  Es- 
tate and  all  Minerals  Except  Coal  were 
Conveyed  to  the  United  States?  M-36377 
(Aug.  17, 1956) 

Acquired  lands  situated  within  the 
limits  of  an  incorporated  city  are  not  sub- 
ject to  leasing  under  the  provisions  of  the 
Mineral  Leasing  Act  for  Acquired  Lands. 
D.  Miller,  A-27378  (Oct.  15,  1956) 

Duncan  Miller,  A-29897   (Nov.  19,  1963), 

Lands  acquired  for  National  forests 
under  the  act  of  Mar.  4,  1917  (39  Stat. 
1150),  and  those  acquired  by  gift  or 
donation  for  National  forest  purposes 
under  section  7  of  the  act  of  June  7,  1924 
(16  U.S.C.  sec.  569),  and  section  5  of  the 
act  of  Mar.  3,  1925  (43  Stat.  1133),  as 
amended  (16  U.S.C.  sec.  555),  are  subject 
to  leasing  under  the  Acquired  Lands  Leas- 
ing act  of  Aug.  7,  1947  (61  Stat.  913; 
30  U.S.C.  sees.  315  et  seq.),  as  are  lands 
acquired  under  the  Bankhead-Jones  Farm 
Tenant  Act  (7  U.S.C.  sees.  1001  et  seq.), 


whether  or  not  embraced  within  National 

forests. 

Applicability  of  the  General  Mining  and 

Mineral  Leasing  Laws  to  Lands  Acquired 

for  National  Forests,  M-36421   (Feb.  18, 

1957) 

An  oil  and  gas  lease  application  for  ac- 
quired land  which  is  set  apart  for  military 
purposes  when  the  application  is  filed  must 
be  rejected  as  such  land  is  not  subject  to 
leasing  under  the  Mineral  Leasing  Act  for 
Acquired  Lands  even  though  it  is  not  being 
used  for  the  purpose  for  which  it  is  set 
apart  and  though  the  record  indicates  that 
the  land  may  be  reported  to  the  General 
Services  Administration  as  surplus. 
Donald  M.  Snow,  A-27464  (July  29,  1957) 

Acquired  land  reserved  for  naval  pur- 
poses is  not  subject  to  disposition  under 
the  Mineral  Leasing  Act  for  Acquired 
Lands,  and  an  application  for  a  noncom- 
petitive oil  and  gas  lease  of  such  lands  is 
properly  rejected. 

Donald   C.   Ingersoll,   A-27536    (Jan.   23, 
1958) 

Acquired  lands  situated  within  the 
limits  of  an  incorporated  city  or  set  apart 
for  naval  purposes  are  not  subject  to  leas- 
ing under  the  provisions  of  the  Mineral 
Leasing  Act  for  Acquired  Lands. 
Duncan  Miller,  A-27566  (Apr.  29,  1958) 

An  acquired  lands  oil  and  gas  lease  ap- 
plication is  properly  rejected  where  the 
land  applied  for  has  been  declared  surplus 
under  the  Surplus  Property  Act  of  1944 
and  the  mineral  rights  are  being  admin- 
istered by  the  General  Services  Adminis- 
tration. 

Duncan  Miller,  Leland  E.  Whittier  et  al.f 
A-27623   (July  28,  1958) 

Lands  are  available  for  leasing  under  the 
Mineral  Leasing  Act  for  Acquired  Lands 
where  they  are  not  part  of  an  incorporated 
city  although  they  are  surrounded  by  the 
city. 
Tom  H.  Dowlen,  A-27724  (Nov.  17,  1958) 

An  oil  and  gas  lease  offer  for  mineral 
deposits  within  lands  acquired  by  the 
United  States  which  lands  have  been  set 
apart  for  military  or  naval  purposes  is 
properly  rejected  under  section  3  of  the 
Mineral  Leasing  Act  for  Acquired  Lands 
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without  any  showing  that  the  mineral  de- 
posits have  also  been  so  set  aside. 
Duncan  Miller,  A-27737    (Nov.  20,  1958) 

Originally  ceded  lands  as  to  which  the 
United  States  has  never  parted  with  title 
cannot  be  considered  to  be  "acquired 
lands"  within  the  meaning  of  the  Min- 
eral Leasing  Act  for  Acquired  Lands. 
Leasability  of  Ceded  Lands  Used  by  the 
United  States  for  the  Benefit  of  the 
Indians,   M-36540    (Jan.   8,   1959) 

Acquired  lands  situated  within  the 
limits  of  an  incorporated  city  or  set 
apart  for  military  purposes  are  not  sub- 
ject to  leasing  under  the  Mineral  Leas- 
ing Act  for  Acquired  Lands. 
Duncan  Miller,  A-28269    (June  8,  1960) 

Acquired  lands  which  have  been  set 
aside  for  naval  purposes  are  not  subject 
to  leasing  under  the  Mineral  Leasing 
Act  for  Acquired  Lands. 
Jack  Weldon  Wood,  A-28431  (Sept.  19, 
1960) 

An  oil  and  gas  lease  offer  for  mineral 
deposits  within  lands  acquired  by  the 
United  States  which  lands  have  been  set 
apart  for  military  or  naval  purposes  is 
properly  rejected  under  section  3  of  the 
Mineral  Leasing  Act  for  Acquired  Lands 
without  any  showing  that  the  mineral 
deposits  have  also  been  set  aside  for 
such  purposes. 

Acquired    lands    which    are    declared 
surplus  are  not  subject  to  leasing  under 
the    Mineral    Leasing    Act   for    Acquired 
Lands. 
Duncan  Miller,  A-28446    (Oct.   14,   1960) 

An  offer  to  lease  a  mineral  interest 
reserved  in  acquired  land  disposed  of  as 
surplus  by  the  General  Services  Adminis- 
tration under  the  Federal  Property  and 
Administrative  Services  Act  of  1949,  is 
properly  rejected  as  beyond  the  author- 
ity conferred  upon  the  Secretary  of  the 
Interior  by  the  Mineral  Leasing  Act  for 
Acquired  Lands. 
Duncan  Miller,  A-28949   (Sept.  10,  1962) 

Lands  which  were  acquired  by  the 
Atomic  Energy  Commission  for  their 
uranium  deposits  are  not  subject  to  lease 
under  the  Mineral  Leasing  Act  for  Ac- 
quired Lands. 


The  1954  Multiple  Mineral  Develop- 
ment Act  will  not  be  construed  as 
amending  the  provision  of  the  Mineral 
Leasing  Act  for  Acquired  Lands  except- 
ing lands  acquired  for  their  mineral 
deposits  from   lease   under   that  Act. 

The  Secretary  of  the  Interior  has 
implied  authority  to  lease  acquired  lands 
excepted  from  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands  to  pro- 
tect them  from  drainage  where  the 
mineral  deposits  are  under  the  jurisdic- 
tion of  this  Department,  but  such  lands 
will  be  leased  by  competitive  bidding 
and  noncompetitive  offers  for  such  lands 
are  properly  rejected. 
Arnold  R.  Gilbert,  Belco  Petroleum  Cor- 
poration, A-29123    (Jan.  14,  1963) 

Land  acquired  for  a  railroad  spur  line 
to  serve  an  Air  Force  Base  is  land  set 
apart  for  military  purposes  and  there- 
fore excluded  from  leasing  under  the 
Mineral  Leasing  Act  for  Acquired  Lands. 
A.  L.  Green,  A-29140   (Jan.  23,  1963) 

Section  6  of  the  act  of  Feb.  28,  1958, 
does  not  give  the  Secretary  of  the  In- 
terior authority  to  issue  oil  and  gas 
leases,  with  the  concurrence  of  the  Sec- 
retary of  Defense,  on  acquired  land  set 
apart  for  naval  purposes. 
J.  D.  Simmons,  A-29681   (Sept.  25,  1963) 

Where  there  is  an  ambiguity  in  legisla- 
tion dealing  with  the  leasing  of  lands  in 
Indian  reservations  set  apart  for  agency  or 
school  purposes  and  where  leases  have  been 
issued  covering  acquired  lands  of  the  Unit- 
ed States  situated  in  such  reservations  and 
set  apart  for  school  purposes,  the  Depart- 
ment is  not  required  to  cancel  the  outstand- 
ing leases  in  order  to  accommodate  an 
offer  to  lease  the  lands  under  the  Mineral 
Leasing  Act  for  Acquired  Lands. 
Neil  F.  Stull,  A-28965  (Dec.  3,  1963) 

Lands  situated  within  incorporated  cities 
are  not  subject  to  oil  and  gas  leasing  under 
the    Mineral    Leasing   Act    for   Acquired 
Lands. 
Hugo  H.  Pyes,  A-29875  (Feb.  19,  1964) 

An  offer  to  lease  oil  and  gas  deposits 
under  the  Mineral  Leasing  Act  for 
Acquired  Lands  is  properly  rejected  where 
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the  land  applied  for  is  not  shown  to  be 
acquired  land  of  the  United  States. 
Nicholas  D.  Olivier,  A-30043  (June  3, 1964) 

National  forest  land  acquired  by  the 
United  States  under  the  Forest  Exchange 
Act  of  Mar.  20,  1922,  is  properly  leased 
for  oil  and  gas  purposes  under  the  Mineral 
Leasing  Act  of  1920,  as  amended,  and  an 
offer  for  such  land  made  pursuant  to  the 
Mineral  Leasing  Act  for  Acquired  Lands 
is  properly  rejected. 
Neil  F.  SMI,  A-29945  (June  15,  1964) 

MINES  AND  MINING 

The  Bureau  of  Mines,  pursuant  to  section 
5  of  the  act  of  May  16,  1910,  as  amended 
<36  Stat.  369;  30  U.S.C.  sec.  7),  and  sec. 
212(a)  of  the  Federal  Coal  Mine  Safety 
Act  (66  Stat.  692,  709;  30  U.S.C.  sec. 
482(a) ),  has  the  authority  to  revise  exist- 
ing regulations  or  to  promulgate  new  reg- 
ulations affecting  equipment  in  gassy  coal 
mines  whether  previously  certified  as  per- 
missible or  not,  provided  (1)  the  regula- 
tions affect  equipment  acquired  and  certi- 
fied as  permissible  subsequent  to  July  16, 
1952,  and  not  excluded  by  the  provisions 
«of  section  209(f)(1)  of  the  Federal  Coal 
Mine  Safety  Act  (2)  a  finding  and  deter- 
mination is  made  by  the  Bureau  based  on 
facts  and  circumstances  not  conclusions 
that  the  equipment  is  not  experimental  but 
is  a  demonstrated  safety  device  designed 
to  decrease  or  eliminate  mine  fires  and 
explosions  caused  by  the  use  of  such  equip- 
ment in  gassy  coal  mines;  and  (3)  that 
the  provisions  of  the  Administrative  Pro- 
cedure Act  (5  U.S.C.  sees.  1001-1011)  are 
followed. 

Applicability  of  Proposed  Regulations  Re- 
quiring Modification  of  Electric  Face 
Equipment  in  Gassy  Coal  Mines,  M-36508 
<May  7,  1958)  65  I.D.  211 

The  statutory  exemption  of  certain  coal- 
mining equipment  from  the  requirement 
of  permissibility  may  be  transferred  only 
with  the  equipment  and  the  mine  to  which 
it  relates. 

Transferability  of  Exemptions  from  the 
Requirement  of  Permissibility  of  Electri- 
cal Equipment  in  Gassy  Mines  Under  Sec. 
209(f)  (1)  of  the  Federal  €oal  Mine  Safety 
Act,  M-36586  (Oct.  26, 1959) 
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I.  GENERALLY 

A  valid  mining  claim  is,  in  effect,  a  grant 
by  the  United  States  of  the  right  of  present 
and  exclusive  possession  of  the  land. 
United  States  v.  Wilmot  D.  Everett  et  ah, 
A-27010  (Supp.)    (Oct.  17,  1955) 

A  conflict  between  a  lode  claimant  and  a 
placer  claimant  is  an  adverse  claim  within 
the  meaning  of  Rev.  Stat.  2325-2326  and 
may  be  made  the  basis  of  an  adverse  suit 
as  provided  therein. 

A  suit  pending  between  two  mining 
claimants  prior  to  the  time  when  one  claim- 
ant files  an  adverse  claim  against  the  other 
claimant  under  Rev.  Stat.  2326  may,  under 
proper  circumstances,  be  considered  as 
an  adverse  action  brought  under  that  sec- 
tion, and  where  the  highest  court  of  a  State 
has  specifically  held,  in  a  suit  involving  the 
same  parties  and  the  same  mineral  deposit, 
that  the  suit  in  the  State  courts  constitutes 
such  an  adverse  action,  the  Department 
will  accept  the  State  court's  holding. 

Where  an  adverse  suit  brought  in  a 
State  court  pursuant  to  Rev.  Stat.  2326  has 
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terminated  in  a  judgment  adverse  to  the 
applicant  for  a  mineral  patent,  he  may  not 
proceed  further  before  the  Department 
with  his  application  and  his  application 
must  be  rejected. 

Ethelyndal  McMullin  et  at.,  International 
Mineral  &  Chemical  Corporation,  A-27170 
(Oct.  20,  1955)  62  I.D.  395 

The  Department  will  adhere  to  its  posi- 
tion that  a  mineral  locator  of  an  unpat- 
ented mining  claim  has  no  right  to  its  sur- 
face resources,  except  such  as  may  be  re- 
quired for  actual  mining  purposes,  and 
that  the  Department  has  authority  to  issue 
grazing  leases  under  the  Taylor  Grazing 
Act  to  utilize  the  grazing  resources  on  such 
claims. 
Albert  Braach,  A-27225  (Dec.  28,  1955) 

Since  the  passage  of  the  Mineral  Leasing 
Act  of  Feb.  25,  1920,  deposits  of  oil 
belonging  to  the  United  States  are  subject 
to  acquisition  only  under  the  provisions 
of  that  act  and  are  not  subject  to  loca- 
tion under  the  mining  laws. 
R.  J.  Walter  et  al.,  A-27243  (Mar.  15, 1956) 

Where  lands  within  a  reclamation  with- 
drawal are  conditionally  restored  to  min- 
eral location  under  the  act  of  Apr.  23,  1932 
(47  Stat.  136,  137;  43  U.S.O.  sec.  154 
(1952) ),  and  one  of  the  conditions  is  that 
a  contract  if  required  by  the  United  States 
as  a  condition  precedent  to  the  vesting  of 
any  rights  in  the  locator  is  to  be  recorded 
in  the  local  county  records  office  pursuant 
to  the  act  of  Apr.  23,  1932,  supra,  that 
condition  is  in  addition  to  those  of  section 
2324,  Revised  Statutes  (1875),  and  a  state- 
ment that  such  a  contract  has  been  en- 
tered into  and  recorded  separately  may  be 
required  of  the  locator  to  be  incorporated 
in  the  certificate  of  location  although  the 
particular  State  statute  defining  the  con- 
tents of  the  certificate  of  location  does  not 
provide  for  such  a  provision.  There  is  no 
rule  requiring  that  the  certificate  of  loca- 
tion, which  is  a  creature  of  State  law,  be 
filed  in  the  local  land  office,  but  as  a  prac- 
tical matter,  incorporation  of  both  the  con- 
tract and  the  certificate  of  location  into 
one  instrument  appears  to  be  desirable  for 
the  locator. 

Legality  of  Stipulations  Required  by  the 
Bureau  of  Land  Management  Pursuant  to 
the  Act  of  April  23, 1932  (47  Stat.  136, 131; 


li3  U.S.C.  sec.  15%  (1952)),  Upon  the  Condi- 
tional Restoration  of  Lands  Withdrawn 
Under  the  Reclamation  Laws  to  Mineral 
Location,  M-36404  (Jan.  7,  1957) 

A  reservation  of  minerals  in  a  grant  of 
the  use  and  control  of  the  surface  of  land 
to  a  State  which  merely  provides  that  the 
United  States,  its  agents  or  representatives 
may  re-enter  to  mine  and  remove  the  min- 
erals is  not  sufficiently  broad  to  authorize 
the  disposal  of  the  land  under  the  mining 
laws  and  it,  therefore,  would  preclude  the 
location  of  a  mining  claim. 
Application  of  Mining  Laws  to  Withdrawn 
Lands  Used  by  a  State  for  Wildlife  Pur- 
poses, M-36407  (Jan.  25,  1957) 

The  "verified  statement"  which  section 
5  of  the  act  of  July  23,  1955  (69  Stat.  367 ; 
30  U.S.C.  sec.  1185) ,  requires  a  miner  to  file 
if  he  desires  to  retain  all  of  his  rights  with 
respect  to  use  of  the  surface  of  his  claim 
must  be  under  oath. 

Whether  the  "Verified  Statement"  Re- 
quired by  Section  5  of  Public  Law  167,  84th 
Congress,  Must  be  Under  Oath,  M-36419 
(Feb.  25,  1957) 

The  act  of  Aug.  12,  1953  (67  Stat.  539; 
30  U.S.C.  sec.  501),  validated  a  mining: 
claim  only  if  it  had  a  valid  discovery  and 
otherwise  would  have  been  valid  in  the 
absence  of  the  mineral  lease  or  permit  for 
the  land. 

Virgin  No.  3  Lode  Claim;  Whether  Dis- 
covery Made  by  Geological  Survey  May  be 
Adopted  by  Locator  of  a  Mining  Claim  as  a 
Discovery  to  Support  the  Location, 
M-36424  (Mar.  4,  1957) 

A  filing  fee  of  $10  is  payable  by  an  ad- 
verse claimant  at  the  time  of  filing  an 
adverse  claim  against  an  application  for 
mineral  patent  (43  OFR  185.84),  but  fail- 
ure to  pay  the  required  fee  at  the  time  of 
submitting  the  claim  does  not  nullify  an 
otherwise  sufficient  claim,  and  the  fact  that 
the  required  fee  was  not  paid  until  after 
the  expiration  of  the  period  allowed  for 
filing  the  claim  does  not  defeat  the  claim,, 
the  fee  having  been  promptly  paid  when 
requested  of  the  adverse  claimants. 
California  Perlite  Corporation  et  al.f 
A-27444  (July  22,  1957) 

If  a  deputy  mineral  surveyor  of  the- 
United  States  who  executed  the  survey  for 
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patent  on  a  mining  claim  was  one  of  the 
two  witnesses  signing  the  affidavit  re- 
quired by  statute  and  regulation  for  proof 
of  posting  on  the  claim  of  the  plat  and 
notice  of  intention  to  apply  for  patent,  the 
patent  application  will  he  rejected,  unless 
a  supplemental  affidavit  by  a  proper  wit- 
ness is  furnished,  because  regulatory  pro- 
visions that  the  surveyor  of  a  mining  claim 
will  not  be  allowed  to  prepare  for  the 
claimant  papers  in  support  of  the  applica- 
tion and  that  the  surveyor  must  have  ab- 
solutely nothing  to  do  with  the  case  except 
in  his  official  capacity  as  surveyor  disquali- 
fy the  surveyor  as  a  witness  of  posting  for 
the  patent  applicant. 

Seymour  Gray  et  al.  v.  Milner  Corporation, 
A-27431  (Aug.  21, 1957)  64  I.D.  337 

The  possessory  title  of  the  owner  of  an 
unpatented  mining  claim  is  limited  to  the 
right  to  mine  and  remove  the  "valuable" 
minerals  and  to  use  the  surface  and  any 
materials  on  or  in  the  claim  only  to  the 
extent  reasonably  required  in  connection 
with  his  mining  operations.  Conversely, 
the  United  States  may  not  take  or  dispose 
of  materials  on  such  a  claim  except  to  the 
extent  authorized  by  statute. 

The  Materials  Act,  as  amended  and  sup- 
plemented by  the  act  of  July  23,  1955  (69 
Stat.  367;  30  U.S.C.,  1952  ed.,  Supp.  IV, 
sec.  601),  is  not  applicable  to  materials  in 
part  constituting  and  in  part  extending 
below  the  surface  of  an  unpatented  mining 
claim. 

Disposal  of  Sand  and  Gravel  From  Un- 
patented Mining  Claims,  M-36467 
(Aug.  28,  1957) 

Regardless  of  whether  or  not  a  verified 
statement  is  filed,  the  final  action  taken  on 
a  determination  area  under  the  act  of  July 
23,  1955  (69  Stat  369;  30  U.S.C.  sec.  613), 
should  be  embodied  in  a  formal,  written 
decision  rather  than  in  a  "mere  statement." 

The  act  of  July  23, 1955,  does  not  purport 
to  set  up  an  entirely  new  procedure  but 
merely  classifies  the  proceeding  provided 
for  as  in  the  nature  of  an  in  rem  proceed- 
ing, and  in  keeping  provides  for  notice  by 
publication. 

In  the  case  where  no  verified  statements 
have  heen  filed,  a  proceeding  under  the  act 
of  July  23,  1955,  is  in  the  nature  of  a  min- 
eral contest  except  that  in  a  regular  contest 


where  no  answer  is  filed  the  proceeding  is 
in  personam. 

Final  Action  to  be  Taken  Under  the  Act  of 
July  23,  1955,  Where  Proceedings  on  any 
Determination  Area  Have  Been  Concluded, 
M-36491  (Jan  20, 1958) 

By  the  provisions  of  the  act  of  Aug.  11, 
1955  (69  Stat.  681;  30  U.S.C.  sec.  623),  as 
construed  by  the  Solicitor  in  his  opinion 
dated  Oct.  30,  1957  (M-36429,  64  I.D. 
393),  the  owner  of  a  mining  claim  located 
prior  to  the  date  of  the  act,  upon  lands 
within  a  power  site  which  had  been  re- 
stored to  mining  location  subject  to  section 
24  of  the  Federal  Power  Act,  is  required 
to  file  a  copy  of  the  location  notice  in  the 
appropriate  land  office  within  1  year  after 
the  date  of  the  act  and  failure  to  record 
the  notice  in  the  land  office  within  the  re- 
quired time  constitutes  an  invalidation  of 
the  claim  and  renders  it  null  and  void. 

Where  a  mining  claim  is  invalidated  and 
rendered  null  and  void  for  failure  to  com- 
ply with  the  provisions  of  section  4  of  the 
act  of  Aug.  11,  1955  (69  Stat.  681;  30 
U.S.C.  sec.  623),  the  subsequent  action  on 
behalf  of  the  United  States  in  exercising 
active  control  over  the  land  within  the 
former  mining  claim  could  not  adversely 
affect  any  rights  of  the  former  mining 
claimant,  and  no  title  or  possessory  interest 
remains  in  the  former  mining  claimant 
which  could  serve  as  a  proper  basis  for  a 
claim  against  the  United  States  for  dam- 
ages to  improvements. 
Effect  of  the  Act  of  August  11,  1955  (69 
Stat.  681;  30  U.S.C.  Sec.  623),  M-36501 
(Jan.  23,  1958)  (Memorandum  from  Re- 
gional Solicitor,  Sacramento,  California,  to 
Regional  Director,  Bureau  of  Reclamation, 
Sacramento,  California,  Jan.  23,  1958.) 

An  oil  and  gas  lessee  is  not  in  the  cate- 
gory of  those  who  can  and  must  file  an 
adverse  claim  against  a  mining  claim  dur- 
ing the  period  of  publication  of  notice  of 
an  application  for  patent  to  the  mining 
claim. 

Where  the  records  of  the  Department 
show  a  tract  of  land  to  be  free  from  an 
adverse  claim,  an  oil  and  gas  lease  issued 
for  such  land  is  prima  facie  valid  even 
though  it  appears  thereafter  that  a  mineral 
location  has  previously  been  made  on  the 
tract. 
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Where  a  mineral  claimant  applies  for  a 
patent  for  land  included  within  a  prima 
facie  valid  oil  and  gas  lease,  the  mineral 
entry  cannot  be  allowed  until  the  mineral 
applicant  has  established  the  validity  of  his 
claim  in  a  contest  brought  against  the  oil 
and  gas  lease  or  at  a  hearing  ordered  by 
the  Department  at  which  the  mineral 
claimant  will  have  the  burden  of  proof. 
Union  Oil  Company  of  California,  Ramon 
JP.  Colvert,  A-27532  (May  28,  1958) 

05  I.D.  245 

Where  a  mineral  claimant  applies  for  a 
patent  for  land  included  within  a  prima 
facie  valid  oil  and  gas  lease,  the  mineral 
entry  cannot  be  allowed  until  the  mineral 
applicant  has  established  the  validity  of 
his  claim  either  in  a  contest  brought 
against  the  oil  and  gas  lease  or  at  a  hear- 
ing ordered  by  the  Department  at  which 
the  mineral  claimant  will  have  the  burden 
of  proof. 

Duncan   Miller,    Union    Oil    Company    of 
California,  A-27727  (Dec.  9, 1958) 

Where  a  suit  between  two  mining  claim- 
ants is  instituted  after  a  patent  application 
has  been  filed  by  one  claimant  but  prior 
to  the  filing  of  an  adverse  claim  in  the 
land  office  by  the  other  claimant,  all  else 
being  regular,  it  will  be  held  to  satisfy  the 
requirement  of  Rev.  Stat.  2326. 

Where  an  adverse  claim  has  been  prop- 
erly filed  and  there  is  a  suit  pending  be- 
tween the  parties  involving  right  of  pos- 
session, patent  proceedings  will  be  stayed 
pending  the  outcome  of  the  suit,  whether 
the  suit  satisfies  the  requirements  of  Rev. 
Stat.  2326  or  not,  if  the  court's  decision 
will  aid  the  Department  in  the  disposition 
of  the  patent  application. 
Victorville  Lime  Rock  Co.  et  at,  A-27796 
(Jan.  30,  1959) 

An  oil  and  gas  lessee  is  not  in  the  cate- 
gory of  those  who  can  and  must  file  an  ad- 
verse claim  against  a  mining  claim  during 
the  period  of  publication  of  notice  of  an 
application  for  patent  to  the  mining  claim. 

Where  a  mineral  claimant  applies  for  a 
patent  for  land  included  within  a  prima 
facie  valid  oil  and  gas  lease,  the  mineral 
entry  cannot  be  allowed  until  the  mineral 
applicant  has  established  the  validity  of 
his  claim  in  a  contest  brought  against  the 


oil  and  gas  lease  or  at  a  hearing  ordered 
by  the  Department  at  which  the  mineral 
claimant  will  have  the  burden  of  proof 
even  though  a  final  certificate  has  been  in- 
advertently issued  on  the  mineral  entry. 
Gabbs  Exploration  Company,  United  States 
Smelting  Refining  and  Mining  Company, 
A-27994  (Aug.  11,  1959) 

The  United  States  mining  laws  give  to 
the  locators  and  owners  of  mining  claims 
as  a  necessary  incident  the  right  of  ingress 
and  egress  across  public  lands  to  their 
claims  for  purposes  of  maintaining  the 
claims  and  as  a  means  toward  removing 
the  minerals. 

The  rights-of-way  provided  for  in  43 
CFR  115.154-179  for  the  Oregon  and  Cali- 
fornia Railroad  and  Reconveyed  Coos  Bay 
Grant  lands  were  primarily  for  timber 
roads.  Roads  "acquired  by  the  United 
States"  as  those  words  are  used  in  those 
regulations,  do  not  include  roads  con- 
structed by  others  under  statutory  right 
for  mining  purposes. 

Rights  of  Mining  Claimants  to  Access  Over 
Public  Lands  to  Their  Claims,  M-36584 
(Oct.  20,  1959)  66  I.D.  361 

A  small-tract  applicant  for  land  covered 
by  a  mining  claim  is  not  in  a  category  of 
those  who  must  file  an  adverse  claim 
against  the  mining  claim  during  the  period 
of  publication  of  notice  of  an  application 
for  patent  to  the  mining  claim. 
United  States  v.  The  Dredge  Corporation, 
A-28022  (Dec.  18, 1959) 

A  mining  location  may  be  terminated  by 
abandonment  and  if  a  valid  mining  claim 
is  abandoned,  the  land  reverts  to  the  public 
domain. 

Gabbs  Exploration  Company,  A-28139 
(Apr.  25,  1960)  67  I.D.  160 

Mining  claims  may  be  terminated  by 
abandonment,  and  land  covered  by  an 
abandoned  mining  claim  reverts  to  the 
public  domain. 

Gabbs  Exploration  Company,  A-28213 
(May  24, 1960) 

A  mining  claimant  who  places  valuable 
improvements  upon  his  mining  claim  does 
not  thereby  acquire  rights  or  equities 
which  entitle  him  or  someone  associated 
with  him  to  special  consideration  in  an 
attempt  to  acquire  rights  in  the  same  land 
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under  the  Small  Tract  Act  after  abandon- 
ment of  the  mining  claim. 
Arabelle  Hoover  et  al,  A-2S430  (Jan.  19, 
1961) 

Unpatented  mining  claims  are  subject 
to  the  paramount  title  of  the  United  States 
which  owns  both  the  lands  embraced  with- 
in the  claims  and  the  timber  thereon,  and 
the  mining  claimants'  rights  therein  are 
limited  to  use  of  the  land  and  timber  for 
;  mining  purposes. 

The  United  States  has  paramount  title 
to    unpatented    mining    claims    and    the 
!  Bureau  of  Land  Management  has  author- 
ity  in   emergency   situations  to  cut  and 
!  ^remove,  and  dispose  of  by  sale,  diseased 
or  insect-infested  timber  growing  on  an 
i    unpatented   mining   claim   located   before 
!   July  23,  1955,  where  such  timber  consti- 
\  I  tutes  a  threat  to  the  health  of  nearby  tim- 
ber growing  on  BLM-administered  lands 
either    within    or    without    the    exterior 
i  :  boundaries  of  the  claim. 
Emergency    Salvage    Operations    On    Un- 
patented Mining  Claims,  M-36636  (Apr.  5, 
i    1962) 

(The  authority  of  the  United  States  to 
proceed    with    the    determination   of    the 
validity  of  a  mining  claim  is  not  vitiated 
by  a  long  delay  between  the  initiation  of 
I    the  contest  and  the  hearing  on  the  ground 
i    that  the  further  processing  of  the  contest 
is  barred  by  estoppel  or  laches  because 
•    Government  property  is  not  to  be  disposed 
■  of   contrary    to    law    on    account   of    the 
I  acquiescence,  laches,  or  failure  to  act  of 
its  officers  or  agents. 
United  States  v.  William  M.  Barnett  et  al., 
A-29157  (May  13, 1963) 

United  States  v.  Julius  S.  Foster  and  Min- 
erals Engineering  Company,  A-29994 
(June  24, 1964) 

Where  after  an  application  for  a  State 
exchange  is  filed  it  appears  that  the  se- 
lected lands  are  covered  by  apparently 
valid  mining  claims,  the  State,  if  it  denies 
the  validity  of  the  claims,  is  to  be  allowed 
a  hearing  on  the  issue  of  whether  or  not 
the  claims  are  valid. 

Mansell  O.  La  Fox  et  al.,  State  of  Cali- 
fornia, A-29030  (May  14, 1964) 

71 1.D.  199 


II.  COMMON  IMPROVEMENTS 


While  it  is  permissible  to  allocate  among 
a  group  of  contiguous  claims  the  value 
of  improvements  placed  on  one  of  the 
claims  in  the  group,  this  can  only  be  done 
where  there  is  a  showing  that  the  labor 
performed  or  the  improvements  made  on 
that  claim  were  intended  to  aid  in  the 
development  of  all  of  the  claims  and  that 
the  labor  and  improvements  are  of  such 
a  character  as  to  redound  to  the  benefit 
of  all. 

United   States   v.    C.   F.   Smith,   A-27867 
(Apr.  30,  1959)  66  I.D.  169 

III.  COMMON  VARIETIES  OF  MINERALS 

To  satisfy  the  requirements  of  discovery 
bn  mining  claims  located  for  minerals 
of  common  occurrence,  it  must  be  shown 
that  the  deposit  can  be  extracted,  removed, 
and  marketed  at  a  profit;  where  the  evi- 
dence shows  that  there  is  no  market  for 
the  limestone  deposits  on  several  placer 
mining  claims,  the  claims  are  properly 
declared  null  and  void. 
United  States  v.  Charles  L.  Seeley  and 
Gerald  F.  Lopez,  A-28127  (Jan.  28,  1960) 

To  satisfy  the  requirement  of  discovery 
on  placer  mining  claims  located  for  sand 
and  gravel  prior  to  July  23,  1955,  it  must 
be  shown  that  the  deposits  can  be  ex- 
tracted, removed,  and  marketed  at  a 
profit. 

United    States    v.    Reed    H.    Parkinson, 
A-28144  (Feb.  1, 1960) 

To  satisfy  the  requirements  for  discovery 
on  a  placer  mining  claim  located  for  a 
deposit  of  clay,  it  must  be  shown  that  the 
clay  is  not  only  marketable  at  a  profit  but 
that  it  is  not  a  common  clay  suitable  only 
for  the  manufacture  of  ordinary  brick, 
tile,  pottery,  and  similar  products. 

A  deposit  of  clay  which  contains  impur- 
ities useful  as  flux  material  in  the  manu- 
facture of  sewer  pipe  but  which  is  not 
of  an  unusual  or  exceptional  nature  is 
a  common  clay  where  it  is  clear  that  all 
common  clays  possess  the  same  substances 
and  in  more  or  less  the  same  degree. 
United  States  v.  Mary  A.  Mattey,  A-28009 
(Feb.  29,  1960)  67  I.D.  63 

To  satisfy  the  requirements  of  a  dis- 
covery on  a  placer  mining  claim  located  for 
sand,  it  must  be  shown  that  the  deposit 
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can  be  extracted,  removed,  and  presently 
marketed  at  a  profit;  when  such  showing 
is  not  made  the  claim  is  properly  declared 
null  and  void. 

United  States  v.  Eastern  Utah  Develop* 
ment  Company,  A-28179  (Feb.  29, 1960) 

To  satisfy  the  requirement  for  a  dis- 
covery on  a  placer  mining  claim  located  for 
sand  and  gravel  before  July  23,  1955,  it 
must  be  shown  that  the  deposit  claimed 
to  have  been  discovered  could  have  been 
extracted,  removed,  and  marketed  at  a 
profit  prior  to  that  date. 
United  States  v.  Heirs  of  John  D.  Stack 
et  al,  A-28157  (Mar.  28,  1960) 

Deposits  of  a  common  variety  of  building 
stone  which  are  not  marketable  at  a  profit 
are  not  valuable  deposits  amounting  to  a 
discovery  within  the  meaning  of  the  min- 
ing laws,  and  a  mining  claim  located  in 
July  1952  for  such  deposits  is  properly  de- 
clared null  and  void  where  evidence  at  a 
hearing  shows  that  the  stone  was  not 
marketable  at  a  profit  before  July  23, 1955, 
on  which  date  the  deposits  were  withdrawn 
from  location  under  the  mining  laws  by 
section  3  of  the  act  of  July  23,  1955. 
United  States  v.  Philip  Jungert,  A-28199 
(Apr.  14,  1960) 

Where  it  is  shown  in  a  contest  against 
the  validity  of  a  placer  mining  claim  lo- 
cated for  building  stone  that  the  deposits  of 
stone  are  of  a  common  variety  which  is  not 
marketable  at  a  profit,  it  is  proper  to  con- 
clude that  no  discovery  has  been  made 
within  the  meaning  of  the  mining  laws,  and 
a  claim  located  for  such  deposits  is  prop- 
erly declared  null  and  void  where  evidence 
at  a  hearing  shows  the  stone  was  not 
marketed  at  a  profit  before  July  23,  1955, 
on  which  date  the  deposits  were  with- 
drawn from  location  under  the  mining 
laws  by  section  3  of  the  act  of  July  23, 
1955. 

United  States  v.  Jacooo  Armenta  et  at., 
A-28248  (June  22,  1960) 

Sand  and  gravel  suitable  for  all  con- 
struction purposes,  free  from  deleterious 
substances  and  having  proportions  of  sand 
and  gravel  which  meet  construction  speci- 
fications without  expensive  processing,  but 
used  only  for  the  same  purposes  as  other 
widely   available,   but   less   desirable   de- 


posits of  sand  and  gravel,   are  commoi 

varieties  of  sand  and  gravel  and  not  lo 

eatable  under  the  mining  laws  since  thest 

facts  do  not  give  them  a  special,  distinc 

value. 

United  States  v.  J.  R.  Henderson,  A-2849( 

(Jan.  13,  1961)  68  I.D.  2( 

When  the  sole  production  of  a  place] 
mining  claim  located  prior  to  July  23 
1955,  is  "blow  sand"  that  can  be  disposec 
of  in  only  a  small  local  market  area  as 
underfill  and  for  horticultural  purposes 
a  discovery  of  a  valuable  mineral  has  nol 
been  made  and  the  claim  is  not  subject  t( 
patent  under  the  mining  laws,  since  th( 
sand  so  used  cannot  be  classified  as  sand 
then  subject  to  location  under  the  mining, 
laws. 

United  States  v.  Ale  Jaramillo,  A-28533) 
(Feb.  6, 1961) 

Limestone  used  in  the  manufacture  ol 
Portland  cement  is  a  "common  variety'* 
within  the  meaning  of  section  3  of  the  act 
of  July  23,  1955  (30  U.S.C.,  1958  ed„  sec. 
611),  unless  it  has  some  distinct  and  spe- 
cial properties  not  generally  found  in 
limestone  deposits  which  make  it  especially 
valuable  for  this  use.  A  limestone  deposit 
used  in  the  manufacture  of  Portland  ce-> 
ment  is  not  to  be  classed  as  a  "common 
variety"  merely  because  some  additional 
material  is  needed  in  manufacturing  the 
deposit  into  a  Portland  cement  clinker. 
Determination  of  What  Constitutes  a 
"Common  Variety"  of  Limestone  Used  in 
the  Manufacture  of  Portland  Cementt 
M-36619  (May  12,  1961) 

To  satisfy  the  requirement  for  discovery' 
on  a  placer  mining  claim  located  for  sand1 
and  gravel  before  July  23,  1955,  it  must 
be  shown  that  the  exposed  materials  ap- 
pearing within  the  limits  of  the  claim 
could  have  been  extracted,  removed  and; 
marketed  at  a  profit  prior  to  that  date,  and 
when  such  a  showing  is  not  made  the  min- 
ing claim  is  properly  declared  null  and 
void. 

United  States   v.   Nick    Chournos   et  ah, 
A-28577  (July  14,  1961) 

To  satisfy  the  requirements  of  a  dis- 
covery on  a  placer  mining  claim  located 
for  sand  and  gravel,  it  must  be  shown  that 
the  deposit  can  be  extracted,  removed  and 
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sently  marketed  at  a  profit  and  when 
men  showing  is  not  made  the  claim  is 
>roperly  declared  null  and  void. 
United    States    v.    Mary    V.    Chamoerlin, 
^-28610  (July  17,  1961) 

To  constitute  a  valid  discovery  of  com- 
non  varieties  of  nonmetallic  minerals  of 
widespread  occurrence  upon  a  mining 
3laim  there  must  be  exposed  within  the 
imits  of  the  claim  a  deposit  of  such  min- 
eral of  such  character  that  a  person  of 
ordinary  prudence  would  be  justified  in  the 
iurther  expenditure  of  his  labor  and 
neans,  with  a  reasonable  prospect  of  suc- 
cess, in  developing  a  valuable  mine  for  a 
^resent  market ;  and,  in  addition,  it  must 
oe  shown  that  the  deposits  can  be  ex- 
acted, removed,  and  marketed  at  a  profit. 
United  States  v.  Iron  Clad  Mining  Com- 
pany, A-28655  (Sept.  14,  1961) 

'  Limestone  is  a  "common  variety"  within 
;he  meaning  of  section  3  of  the  act  of 
July  23,  1955  (30  U.S.C.,  1958  ed.,  sec. 
311),  unless  it  has  some  distinct  and  spe- 
cial properties  not  generally  found  in  lime- 
stone deposits.  A  limestone  deposit  used 
in  the  manufacture  of  Portland  cement  is 
not  to  be  classed  as  a  "common  variety" 
merely  because  some  additional  material 
is  needed  in  manufacturing  the  deposit 
into  a  Portland  cement  clinker. 
Determination  of  What  Constitutes  A 
"Common  Variety1*  of  Limestone  Used  in 
the  Manufacture  of  Portland  Cement, 
M-36619  (Supp.)   (Oct.  5,  1961) 

It  is  proper  to  declare  mining  claims  lo- 
cated for  sand  and  gravel  prior  to  July  23, 
1955,  to  be  null  and  void  and  to  reject  an 
application  for  a  mineral  patent  covering 
those  claims  where  the  locators  fail  to  show 
that  the  deposits  within  the  claims  can  be 
extracted,  removed,  and  marketed  at  a 
profit 

United   States  v.   R.   B.   Borders   et   al., 
A-28624  (Oct.  23,  1961) 

To  satisfy  the  requirement  for  a  dis- 
covery on  a  building  stone  claim  located 
before  July  23, 1955,  it  must  be  shown  that 
the  exposed  materials,  a  common  variety 
of  stone,  appearing  within  the  limits  of  a 
1  claim  could  have  been  extracted,  removed, 
and  marketed  at  a  profit  prior  to  that  date, 


and  where  such  a  showing  is  not  made  the 

mining  claim  is  properly  declared  null  and 

void. 

United  States  v.  Alfred  Coleman,  A-28557 

(Mar.  27, 1962) 

To  satisfy  the  requirement  for  discovery 
on  a  placer  mining  claim  located  for  build- 
ing stone  before  July  23,  1955,  it  must  be 
shown  that  the  materials  within  the  limits 
of  the  claim  could  have  been  extracted, 
removed  and  marketed  at  a  profit  prior  to 
that  date,  and  when  such  showing  is  not 
made  the  mining  claim  is  properly  de- 
clared null  and  void. 

United  States  v.  Joe  E.  York  and  Jemima 
York,  A-28806  (Aug.  16,  1962) 

To  establish  the  validity  of  a  mining 
claim  which,  in  1954,  was  located  on  ac- 
count of  deposits  of  a  common  variety  of 
building  stone,  the  mining  claimant  must 
show  that  on  or  before  July  23,  1955,  the 
stone  was  marketable  at  a  profit,  and  if 
the  validity  of  such  a  claim  is  not  so  es- 
tablished, the  claim  is  subject  to  the  limita- 
tions of  section  4  of  the  act  of  July  23, 
1955,  restricting  the  use  of  vegetative  and 
other  surface  resources  on  the  land  cov- 
ered by  the  claim. 

United  States  v.  Donald  J.  Morgan^ 
A-28702  (Aug.  21,  1962) 

To  satisfy  the  requirement  for  discovery 
on  a  placer  mining  claim  located  for  sand, 
gravel,  or  stone  before  July  23,  1955,  it 
must  be  shown  that  the  exposed  materials 
appearing  within  the  limits  of  the  claim 
could  have  been  extracted,  removed  and 
marketed  at  a  profit  prior  to  that  date, 
and  when  such  a  showing  is  not  made  the 
mining  claim  is  properly  declared  null  and 
void. 

United  States  v.  Fisher  Contracting  Com- 
pany, John  T.  Katsenes,  Intervenort 
A-28779   (Aug.  21,  1962) 

Building  stone  suitable  for  construction 
purposes  which  is  found  in  an  extensive 
range  of  pleasing  colors,  has  high  com- 
pressive strength  and  light  weight,  but 
can  be  used  only  for  the  same  purposes  as 
other  widely  available  but  probably  less 
desirable  deposits  of  the  same  material, 
is  a  common  variety  of  building  stone  and 
not  locatable  under  the  mining  laws  since 
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its  special  characteristics  do  not  give  it  a 
special,  distinct  value. 
United  States  v.  D.  G.  IAgier  et  al.,  A-29011 
(Oct.  8, 1962) 

To  satisfy  the  requirement  for  discovery 
on  a  placer  mining  claim  located  for  dec- 
orative building  stone  and  clay  before  July 
23,  1955,  it  must  be  shown  that  the  mate- 
rials within  the  limits  of  the  claim  could 
have  been  extracted,  removed,  and  mar- 
keted at  a  profit  before  that  date  and  when 
such  showing  is  not  made  the  mining  claim 
is  properly  declared  null  and  void. 

Building  stone  suitable  for  construction 
purposes  which  is  found  in  pleasing  colors, 
which  splits  readily  and  can  be  polished 
satisfactorily,  but  can  be  used  only  for 
the  same  purposes  as  other  available 
building  stone  is  a  common  variety  of 
building  stone  and  not  locatable  under  the 
mining  laws  since  its  special  character- 
istics do  not  give  it  a  special,  distinct  value. 

Clay  found  on  a  mining  claim  which  the 
claimant  believes  to  be  valuable  but  which 
laboratory  tests  show  to  be  unsuitable  for 
an  oil-bleaching  material  or  as  a  catalytic 
agent  even  with  acid  treatment  to  increase 
its  absorbency  cannot  be  regarded  as  an 
uncommon  variety  of  clay  on  the  basis  of 
one  sale  for  mixing  in  stone  plaster. 
United  States  v.  Kelly  Shannon  et  al., 
A-29166  (Apr.  12,  1963)  70  I.D.  136 

In  a  contest  challenging  the  validity  of 
mining  claims  located  for  sand,  gravel,  and 
rock,  the  claims  are  properly  held  to  be 
null  and  void  on  the  basis  of  a  showing 
of  large  quantities  of  usable  sand,  gravel, 
and  rock  on  the  contested  claims  where 
there  is  no  showing  that  there  is  a  present 
market  for  the  materials  found  on  those 
claims. 

United  States  v.  Joseph  A.  Schelden  et  al., 
A-29078  (Apr.  26,  1963) 

A  mining  claim,  the  validity  of  which 
is  challenged  under  section  3  of  the  act 
of  July  23,  1955,  is  properly  held  to  be 
null  and  void  when  the  claimant's  evi- 
dence shows  that  the  great  bulk  of  sales 
of  stone  from  the  claim  are  for  ordinary 
construction  purposes  and  that  only  two 
small  sales  of  a  better  quality  of  the 
stone  were  made  for  lapidary  purposes. 

Where  a  mining  claim  contains  a  large 
deposit   of   quartz   suitable   for   ordinary 
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construction  purposes  but  scattered  ir 
the  deposit  are  small  pockets  of  pink  oi  S 
rose  quartz  suitable  for  lapidary  pur 
poses,  it  is  questionable  whether  the 
pockets  can  be  considered  as  a  separate 
deposit  of  an  uncommon  variety  of  stone 
apart  from  the  general  deposit  of  which 
they  are  a  part. 

Two  sales  of  an  uncommon  variety  oi 
stone  for  $260  in  a  period  of  two  years 
falls  far  short  of  establishing  that  the 
stone  constitutes  a  valuable  mineral  . 
deposit  which  will  establish  the  validity 
of  a  mining  claim. 
United  States  v.  Frank  Melluzso  et  al., 
A-29074   (May  20,  1963)  70  I.D.  184|  % 

Where  there  is  no  showing  that  there 
are  within  the  limits  of  a  mining  claim 
deposits  of  sand  and  gravel  in  sufficient 
quantities  to  induce  a  prudent  man  to 
expend  his  labor  and  means  with  a  rea-  s 
sonable  prospect  of  developing  a  valuable* 
operation,  there  has  been  no  discovery 
within  the  meaning  of  the  mining  law. 
United  States  v.  Charles  H.  Henrikson 
and  Oliver  M.  Henrikson,  A-28763 
(June  4,  1963)  70  I.D.  212 

Decomposed  granitic  rock  mixed  with  k 
clay  which  is  easily  compacted  and  ) 
therefore  suitable  for  hardsurfacing 
roadways  and  other  areas  subjected  to 
heavy  weights  is  not  locatable  under  the 
mining  laws  as  an  uncommon  variety  of 
mineral  since  its  special  characteristics 
do  not  give  it  a  special  distinct  value. 

A  mining  claim,  the  validity  of  which 
is  challenged  under  section  3  of  the  act 
of  July  23,  1955,  is  properly  held  to  be 
null  and  void  when  the  claimant's  evi- 
dence shows  very  limited  sales  and 
demand  for  lapidary  purposes  of  the 
minerals  on  the  claim. 
United  States  v.  J.  R.  Cardwell  and 
Frances  H.  Smart,  A-29819  (Mar.  11, 
1964) 


Sand  and  gravel  which  meet  road  con- 
struction specifications  without  expensive 
processing  and  are  especially  well  suited 
for  road  construction  but  which  are  used 
only  for  the  same  purposes  as  other 
widely  available,  but  less  desirable,  de- 
posits of  sand  and  gravel  are  common 
varieties  of  sand  and  gravel  and  not 
locatable    under    the   mining    laws    since 
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facts  do  not  give  them  a  special, 
distinct  value. 

United    States    v.    R.    R.    Hensler,    Sr. 
et  al,  A-29973    (May  14,  1964) 

A  deposit   of  building  stone  fractured 
1  to  a  large  extent  into  regular  rectangular 
shapes  and  sizes  which  are  suitable  for  use 
in  construction  without  further  cutting  or 
splitting   and   which    exist   in   a   greater 
proportion  in  the  deposit  than  in  other 
deposits  of  the  same  stone  in  the  vicinity 
is  not  an  uncommon  variety  of  building 
stone  which  is  locatable  under  the  min- 
ing  laws   because   it   has   a   special   and 
distinct  value  where  it  appears  that  the 
'  regularly    shaped    stone    is    usually,    by 
i  customer  preference,  mixed  with  irregu- 
larly   shaped    stone    from    the    claim    in 
i  construction  usage  and  that  the  regularly 
shaped  stone  is  not  shown  to  have  any 
:  uses  over  and  above  those  of  deposits  of 
ordinary   building   stone   in   the   locality. 
United     States     v.     Kenneth     McClarty, 
A-29821   (Aug.  27,  1964)  71  I.D.  331 

It  is  proper  to  declare  invalid  a  mining 

]  claim  which  contains  a  mixture  of  two  of 
the  minerals  withdrawn  from  mining  loca- 

I  tion  by  section  3  of  the  act  of  July  23, 

i  1955,  since  the  mixture  of  the  two  with- 
drawn minerals  does  not  create  a  new  sub- 

i  stance  which  is  not  withdrawn. 

Where  a  mining  claim  contains  common 
varieties  of  sand  and  gravel  and  only 
slight  values  of  gold  and  silver,  the  claim 
is  valid  only  if  the  gold  or  silver  is  found 
in  such  quantity  and  such  quality  as  to 

I  constitute  a  discovery  which  is  independent 

'  of  the  sand  and  gravel. 

Sand  and  gravel  which  may  be  superior 

I  to  other  deposits  of  sand  and  gravel  be- 

:  cause  of  hardness,  soundness,  stability, 
favorable  gradation,  non-reactivity  and 
nonhydrophilic  qualities,  and  which  can 
be  processed  and  marketed  more  ad- 
vantageously but  which  are  suitable  and 
have  been  used  only  for  the  same  purposes 

,  as  other  deposits  of  sand  and  gravel  in  the 
vicinity  are  common  varieties  of  minerals 

,   and  not  locatable  under  the  mining  laws 

i  because  the  special  characteristics  shown 
do  not  give  the  materials  a  special,  distinct 

:   value. 

I  A  mining  claim  is  properly  held  invalid 
because  the  sand  and  gravel  for  which  it 


was  located  are  common  varieties  not  sub- 
ject to  location  even  though  such  action 
prevents  disposal  of  small  quantities  of 
gold  and  silver  found  with  the  sand  and 
gravel. 

United  States  v.  L.  N.  Basich,  A-30017 
(Sept.  23,  1964) 

IV.  CONTESTS 

Where  all  the  factors  establishing  the 
invalidity  of  a  mining  claim  are  shown  by 
the  records  of  the  Bureau  of  Land  Man- 
agement, it  is  not  necessary  to  have  a  con- 
test proceeding  to  hold  the  claims  null 
and  void. 
R.  J.  Walter  et  al,  A-27243  (Mar.  15, 1956) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  decision  of 
the  manager  of  a  land  office  which  is  filed 
with  the  Director  after  the  30-day  period 
allowed  by  the  rules  of  practice  applicable 
to  Government  contests  against  mining 
claims  is  not  timely  filed  and  the  Director's 
action  in  dismissing  such  an  appeal  is 
proper. 

United  States  v.  Harry  A.  Schultz  and 
Susann  ScJiultz,  A-27296  (June  27,  1956) 

Where  mining  claimants  contest  the  is- 
suance of  oil  and  gas  leases  and  the  filing 
of  applications  therefor,  alleging  the  exist- 
ence of  prior  valid  mining  claims,  but  it 
is  impossible  to  identify  the  land  covered 
by  the  mining  claims  from  the  land  de- 
scriptions given  in  the  notices  to  contest 
and  in  the  location  certificates  of  the  claim 
and  timely  objection  to  the  defective  de- 
scriptions is  made  by  the  contestees,  the 
contest  proceedings  can  be  dismissed  for 
this  reason  alone. 

Mining  claimants  who  apply  to  contest 
oil  and  gas  leases  and  applications  for 
leases  have  the  burden  of  showing  the 
validity  of  their  claims  and  must  suffer 
the  dismissal  of  their  contests  and  the  in- 
validation of  their  claims  if  they  fail  to 
sustain  their  burden. 

Where  contests  by  mining  claimants 
have  been  dismissed  by  the  Bureau  of  Land 
Management  for  failure  to  show  a  discov- 
ery, a  rehearing  will  not  be  granted  to 
permit  the  claimants  to  present  evidence 
of  discovery  where  such  evidence  was 
available  at  the  time  of  the  original 
hearing   and   the  38-year  history   of  the 
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claims  shows  laches  on  the  part  of  the 
claimants  in  sustaining  their  claims. 
J.  C.  Nelson  et  ah,  A-27321  (Apr.  26, 1957) 

64  I.D.  103 

Where  the  rules  of  practice  of  the  De- 
partment provide  that  a  hearing  in  a  Gov- 
ernment contest  may  be  waived  if  all 
parties  consent,  and  it  appears  in  a  contest 
brought  against  a  mining  claim  that  the 
disputed  questions  of  fact  can  be  satisfac- 
torily resolved  only  by  holding  a  hearing, 
the  Department  will  not  accede  to  a  waiver 
of  a  hearing  and  a  hearing  will  be  ordered. 
United  States  v.  Elbert  M.  Barron,  A-27450 
(Sept.  18,  1957)  64  I.D.  360 

When  the  Government  charges  that  no 
discovery  has  been  made  within  a  mining 
claim  on  land  open  to  the  operation  of  the 
mining  laws,  the  contestee  may  show  that 
discovery  occurred  after  the  contest  was 
initiated,  in  the  absence  of  a  withdrawal 
of  the  land  from  the  operation  of  the 
mining  laws  in  the  interim. 

Where  evidence  introduced  by  the  Gov- 
ernment in  a  contest  brought  against  the 
validity  of  a  mining  claim  tends  to  show 
that  no  discovery  has  been  made  and  where 
that  evidence  is  supported  by  evidence  of 
the  contestee's  witnesses  and  where  the 
contestee  has  not  been  able  to  produce 
convincing  evidence  that  a  discovery  has 
been  made,  the  Government  will  prevail 
and  the  claim  will  be  declared  null  and 
void. 

United   States   v.   Everett  Foster  et   al., 
A-27421  (Jan.  8,  1958)  65  I.D.  1 

Where  a  mining  claimant  contests  oil 
and  gas  leases  on  the  ground  that  land  in 
the  leases  is  covered  by  its  mining  claim 
and  where  at  the  hearing  the  mining  claim- 
ant proves  the  validity  of  its  claim  and 
shows  that  the  oil  and  gas  leases  extend 
over  the  claim,  the  mining  claimant  will 
prevail  and  the  leases  will  be  canceled  to 
the  extent  of  the  conflict. 
Union  Oil  Company  of  California  v.  West- 
ern Drilling  and  Producing  Co.  et  al., 
A-27588  (July  14, 1958) 

The  Director  of  the  Bureau  of  Land 
Management  has  authority  to  remand  a 
mining  contest  before  him  on  appeal  for  the 
taking  of  additional  evidence  if  he  feels 
that  the  record  is  incomplete  or  that  new 
developments  may  better  reflect  the  facts 


upon  which  legal  rights  in  question  are 

predicated. 

United  States  v.  Vincent  Creek  Gold  and 

Copper  Company,  A-27703  (Nov.  5,  1958) 

Even  though  the  Government  does  not 
sustain  its  charge,  brought  by  way  of 
contest,  that  the  necessary  patent  improve- 
ments have  not  been  placed  on  a  claim, 
patent  covering  a  relocated  mining  claim 
cannot  issue  until  the  applicant  has  sub- 
mitted satisfactory  proof  that  the  required 
expenditure  has  been  made  on  the  claim 
since  his  relocation  thereof. 
United  States  v.  C.  F.  Smith,  A-27867 
(Apr.  30,  1959)  66  I.D.  169 

Where  a  mineral  claimant  applies  for 
a  patent  for  land  included  within  a  prima 
facie  valid  oil  and  gas  lease,  the  mineral 
entry  cannot  be  allowed  until  the  mineral 
applicant  has  established  the  validity  of 
his  claim  in  a  contest  brought  against  the 
oil  and  gas  lease  or  at  a  hearing  ordered 
by  the  Department  at  which  the  mineral 
claimant  will  have  the  burden  of  proof 
even  though  a  final  certificate  has  been  in- 
advertently issued  on  the  mineral  entry. 
Gabbs  Exploration  Company,  United 
States  Smelting  Refining  and  Mining 
Company,  A-27994  (Aug.  11,  1959) 

Where  the  Director  of  the  Bureau  of 
Land  Management  reverses  the  decision  of 
a  hearing  examiner  on  the  ground  that  ma- 
terial evidence  was  erroneously  excluded 
from  the  hearing  and  that  other  evidence 
was  improperly  considered,  and  it  appears 
that  the  former  was  not  in  fact  excluded 
and  that  the  latter  was  not  considered, 
the  case  will  be  remanded  to  the  Bureau 
for  further  consideration. 
United  States,  v.  Charles  R.  Cartmel, 
A-28095  (Nov.  16,  1959) 

Small-tract  applicants  for  lands  covered 
by  a  prior  mining  claim  may  be  allowed 
to  intervene  in  a  contest  brought  by  the 
United  States  against  the  validity  of  the 
mining  claim. 

The  United  States  must  institute  a  con- 
test against  a  mining  claim  for  which  an 
application  for  patent  has  been  filed  where 
it  desires  to  challenge  the  claimant's  as- 
sertion that  a  valid  discovery  has  been 
made  within  the  limits  of  the  claim. 

In  the  absence  of  an  extreme  emergency, 
a  motion  for  continuance  first  made  at  a 
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hearing  is  properly  denied  since  the  De- 
partment's rules  of  practice  require  that 
it  be  made  at  least  10  days  before  the  date 
of  the  hearing. 

In  a  contest  against  the  validity  of  a 
mining  claim,  the  claimant  must  show  by 
a  preponderance  of  the  evidence  that  his 
claim  is  valid  and  if  he  does  not,  his  claim 
is  properly  held  invalid. 
United  States  v.  The  Dredge  Corporation, 
A-28022  (Dec.  18,  1959) 

An  applicant  for  a  mining  patent  has  the 
burden  of  proving  in  a  contest  against  his 
claim  that  a  discovery  has  been  made ;  the 
Government  is  not  obliged  to  prove  either 
that  the  land  is  nonmineral  or  that  no 
discovery  of  a  valuable  mineral  deposit 
has  been  made. 

United  States  v.  Jesse  Edwards,  A-28145 
(Jan.  20, 1960) 

A  mining  claimant  has  the  burden  of 
proving  in  a  contest  against  his  claim  that 
a  discovery  has  been  made. 
United   States   v.   Lucetta   A.   Hunt   and 
Donald  B.  Hunt,  A-28189  (Feb.  29,  1960) 

Where  the  invalidity  of  mining  claims  is 
shown  by  the  record  of  the  Bureau  of  Land 
Management,  a  contest  proceeding  is  un- 
necessary for  establishing  the  invalidity  of 
the  claims. 

United  States  v.  M.  V.  Browning,  Admin?- 
istrator,  A-28182  (Apr.  14,  1960) 

Mining  claims  may  be  declared  null  and 
void  if  the  claimant,  who  received  notice 
of  adverse  charges  against  his  claims,  fails 
to  answer  the  charges  as  required  and  fails 
to  appeal  from  a  decision  holding  his  claims 
null  and  void,  and  where  the  claimant 
takes  no  action  with  respect  to  the  claims 
for  25  years,  the  decision  declaring  the 
claims  null  and  void  is  conclusive  and  will 
not  be  reopened  if  the  interest  of  other 
parties  under  oil  and  gas  leases  issued  by 
the  United  States  have  intervened,  in  the 
absence  of  a  legal  or  equitable  basis  war- 
ranting reconsideration. 
Gaobs  Exploration  Company,  A-28139 
(Apr.  25,  1960)  67  I.D.  160 

Mining  claims  may  be  declared  null 
and  void  if  the  claimants,  who  received 
notice  of  adverse  charges  against  the 
claims,  fail  to  answer  the  charges  as  re- 
quired or  to  appeal  from  a  decision  holding 


the  claims  null  and  void;  and  where  the 
claimants  and  their  grantees  take  no  action 
with  respect  to  the  contest  proceedings  but 
acquiesce  for  almost  30  years  in  a  decision 
declaring  the  claims  null  and  void,  during 
which  time  the  United  States  exerts  ex- 
clusive possessory  rights  over  the  land,  the 
decision  nullifying  the  claims  is  conclusive 
and  will  not  be  reopened  in  the  absence  of 
a  legal  or  equitable  basis  warranting 
reconsideration. 

Gabbs  Exploration  Company,  A-28213 
(May  24,  1960) 

Upon  appeal  from  a  decision  of  a  hear- 
ing examiner  in  a  contest  against  a  mining 
claim,  the  Director  of  the  Bureau  of  Land 
Management,  and  in  turn  the  Secretary, 
can  make  all  findings  of  fact  and  law  based 
upon  the  record  just  as  though  each  were 
making  the  decision  in  the  first  instance. 
United  States  v.  T.  C.  Middleswart  et  al., 
A-28286  (June  9,  1960)  67  I.D.  232 

Where  a  mining  claim  is  located  in  a  na- 
tional forest,  the  mining  claimant  is  re- 
quired to  show  the  mineral  values  he  claims 
by  clear  and  unequivocal  evidence. 

An  applicant  for  a  mining  patent  has  the 
burden  of  proving  in  a  contest  against  his 
claim  that  a  discovery  has  been  made  with- 
in the  limits  of  the  claim. 
United  States  v.  Amcol  Mining  and  Milling 
Company,  A-28405  (June  27,  1960) 

Under  the  Department's  rules  govern- 
ing Government  contests  against  mining 
claims,  where  an  answer  to  a  complaint  is 
filed  late  the  allegations  of  the  complaint 
will  be  taken  as  admitted  by  the  contestee 
and  the  case  decided  without  a  hearing  by 
the  manager,  and  the  Secretary  is  without 
authority  to  waive  the  rules  to  permit  the 
late  filing  of  the  answer. 
United  States  v.  J.  Hubert  Smith,  A-28387 
(Aug.  1,  1960)  67  I.D.  311 

A  bidder  at  a  public  sale  who  has  been 
declared  purchaser  may  be  allowed  to  in- 
tervene in  a  contest  brought  by  the  United 
States  against  a  mining  claim  covering  the 
same  land. 
Leland  M.  Lucas,  A-28347  (Sept.  6,  1960) 

The  denial  of  a  request  by  a  contestee  in 
a  mining  contest  to  inspect  and  copy  any 
investigative  report,  appurtenant  maps  and 
photographs  relating  to  its  mining  claims 
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which  may  be  contained  in  the  files  and 
used  by  the  Bureau  of  Land  Management 
as  the  basis  for  a  determination  to  contest 
the  mining  claim  may  be  a  proper  exercise 
of  executive  privilege,  but  where  there  has 
been  a  lapse  of  ten  years  since  the  con- 
test was  first  brought,  the  claim  has  been 
mined  and  sold  several  times,  and  the  min- 
eral report  and  related  documents  are 
mainly  technical  and  factual,  the  contestee 
will  be  allowed  to  examine  the  technical 
and  factual  portions  of  them. 
United  States  v.  Julius  S.  Foster,  Minerals 
Engineering  Company,  Climax  Uranium 
Company,  A-28252   (Jan.  25,  1961) 

A  mineral  contest  is  in  the  nature  of  an 
in  rem  or  quasi  in  rem  proceeding. 
Service  by  Publication,  M-36616  (May  12, 
1961) 

Where  an  administrator  of  the  estate 
of  a  deceased  locator  of  mining  claims 
answered  each  and  every  allegation  in 
complaints  filed  by  the  Government  against 
the  validity  of  the  claims  and  where,  be- 
cause of  lack  of  knowledge,  the  adminis- 
trator neither  admitted  nor  denied  the 
material  allegations  thereof  the  answers 
will  be  deemed  to  be  denials  of  the  allega- 
tions and  hearings  will  be  held  to  deter- 
mine the  validity  of  the  claims. 
United  States  v.  M.  V.  Browning,  Admin- 
istrator of  the  Estate  of  O.  W.  Browning, 
Deceased,  A-28611  (July  6,  1961) 

68  I.D.  183 

Where  a  contest  is  brought  against  a 
mining  claim  on  the  ground  of  lack  of  dis- 
covery, following  the  filing  of  an  appli- 
cation for  a  mineral  patent,  the  burden 
of  proof  is  upon  the  contestee  to  show 
by  a  preponderance  of  the  evidence  that 
a  discovery  has  been  made  and  where 
the  contestee  meets  the  evidence  produced 
by  the  Government  with  evidence  of  equal 
weight  only,  he  is  not  entitled  to  receive 
a  mineral  patent. 

United  States  v.  Clyde  Raymond  Altman 
and  Charles  M.  Russell,  A-28478  (July  17, 
1961)  68  I.D.  235 

In  a  contest  against  the  validity  of  a 
mining  claim  the  United  States  must  pre- 
sent a  prima  facie  case  that  the  claim  is 
invalid,  whereupon  the  claimant  must  show 
by  a  preponderance  of  the  evidence  that 


his  claim  is  valid,  and  if  he  does  not  his 
claim  is  properly  held  invalid. 
United   States   v.    Mary    V.    Chamberlin, 
A-28610  (July  17,  1961) 

Mining  claims  are  properly  declared  null 
and  void  where  the  contestee  fails  to  file 
an  answer  denying  the  charges  of  invalid- 
ity contained  in  the  contest  complaint 
served  upon  him. 

United  States   v.   Henry    Qilligan  et  ah, 
A-28857  (Feb.  19,  1962) 

In  a  contest  against  the  validity  of 
placer  mining  claims,  based  on  lack  of  dis- 
covery of  a  valuable  mineral,  the  claimants 
can  prevail  only  on  the  strength  of  their 
evidence  that  affirmatively  establishes  a 
discovery  and  where  they  fail  to  establish 
the  existence  of  a  discovery  by  a  prepon- 
derance of  the  evidence  their  claims  are 
properly  declared  null  and  void. 
United  States  v.  George  J.  Patee  et  al.f 
A-28731  (May  7,  1962) 

A  mining  claim  is  properly  declared  null 
and  void  when  a  contest  against  the 
validity  thereof  is  initiated  and  the  con- 
testees,  although  filing  a  motion  to  dismiss 
the  complaint,  fail  to  file  an  answer  spe- 
cifically meeting  and  responding  to  the 
allegations  of  the  complaint  within  the 
period  prescribed  by  the  governing  regula- 
tions. The  allegations  of  the  complaint 
will,  in  such  instance,  be  taken  as  admitted. 

Where  a  contest  is  brought  against  a 
mining  claim  as  originally  located  and  the 
contestees  fail  to  answer,  it  is  proper  to 
hold  the  claim  invalid  but  not  as  to  land 
included  in  the  claim  by  an  amended  loca- 
tion which  was  not  described  or  referred 
to  in  the  contest  complaint. 
United  States  v.  Gifford  Allen  et  all 
A-28718  (July  26,  1962) 

Where  contestees  fail  to  timely  answer 
contest  charges  brought  by  the  United 
States  against  the  validity  of  a  mining 
claim,  the  charges  will  be  taken  as  ad- 
mitted by  the  contestees  and  the  claims 
declared  null  and  void. 
United  States  v.  Ruben  J.  Garcia  et  al, 
A-28889  (July  30,  1962) 

A  holding  that  the  Government  failed  to 
make  out  a  prima  facie  case  against  the 
validity  of  sand  and  gravel  claims  merely 
because  its  witnesses  were  not  physically 
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>n  the  claims  is  erroneous  where  the  testi- 
nony  given  by  the  Government's  witnesses 
jhowed  that  they  had  observed  the  char- 
icter  of  the  land  from  roads  bordering  the 
claims,  knew  the  general  geology  of  the 
area,  and  knew  of  no  demand  for  the 
materials  observed  to  be  present  on  the 
Claims. 

United  States  v.  Fisher  Contracting  Com- 
pany, John  T.  Katsenes,  Intervenor, 
1-28779  (Aug.  21,  1962) 


_; 


The  issuance  of  a  final  certificate  on  a 


mining  claim  does  not  preclude  the  United 
States  from  inquiry  into  the  validity  of 
the  claim  at  any  time  until  patent  is  issued. 
United  States  v.  Ralph  S.  Atkinson, 
A.-29028  (Sept.  11,  1962) 

Where  in  contest  brought  to  determine 
the  validity  of  mining  claims,  the  testimony 
of  the  parties  is  vague  and  unconvincing  in 
certain  respects,  the  case  will  be  remanded 
for  a  further  hearing,  limited  to  those 
aspects  of  the  case. 

United  States  v.  Rooert  E.  Anderson,  Jr. 
et  al.,  A-28260  (Feb.  20,  1963) 

A  mining  claimant  has  the  burden  of 
proving,  in  a  contest  against  his  claim,  that 
a  discovery  has  been  made  after  the  Gov- 
ernment has  made  a  prima  facie  case  that 
the  claim  is  invalid  for  want  of  a  dis- 
covery of  a  valuable  mineral  deposit. 
United  States  v.  Kelly  Shannon  et  al., 
A-29166  (Apr.  12,  1963)  70  I.D.  136 

United  States  v.  Rooert  G.  and  Orpha  B. 
McMillan,  A-29456  (July  26,  1963) 

The  Secretary  of  the  Interior  has  clear 
authority  to  initiate  contest  proceedings  to 
determine  the  validity  of  a  mining  claim 
even  though  an  application  for  patent  has 
been  filed,  notice  of  the  application  has  been 
published,  no  adverse  claim  has  been  filed, 
and  the  purchase  price  has  been  paid. 
United  States  of  America  v.  Ross  Chamoer- 
lin,  A-29645  (Nov.  4, 1963) 

Action  by  the  Bureau  of  Land  Manage- 
ment in  rejecting  a  mineral  patent  applica- 
tion and  in  declaring  the  mining  claims  in 
the  application  null  and  void  is  proper 
when  the  claimant  fails  to  answer  a  contest 
complaint  charging  that  the  claims  are 
invalid  and  the  rules  of  practice  provide 
that  failure  to  answer  will  be  taken  as  an 
admission  of  the  charges. 


The  United  States  is  not  precluded  from 
initiating  a  contest  against  the  validity  of 
a  mining  claim  simply  because  a  patent 
application  for  the  claims,  purchase  money, 
and  certain  information  required  by  the 
Bureau  of  Land  Management  have  been 
filed  by  the  claimant. 

United  States   v.  Bradley -Turner  Mines, 
Inc.,  A-29813  (Nov.  19,  1963) 

Where  mining  claims  having  the  same 
name  but  located  on  different  dates  were 
involved  in  the  same  contest  proceeding 
and  the  claimant  stipulated  only  that  one 
of  the  claims  was  to  be  relinquished  and  a 
Departmental  decision,  basing  the  action 
taken  therein  on  the  stipulations,  declares 
a  mining  claim  of  that  name  to  be  null  and 
void  and  does  not  otherwise  identify  it, 
the  stipulations  must  govern  and  only  the 
claim  which  the  claimant  had  relinquished 
shall  be  considered  as  having  been  declared 
null  and  void. 

Everett  M.  Baumkirchner  et  al.,  A-29812 
(Feb.  12, 1964) 

When  the  invalidity  of  a  mining  claim  is 
shown  by  the  records  of  the  Bureau  of 
Land  Management,  a  contest  proceeding  is 
unnecessary  for  establishing  the  invalidity 
of  the  claim. 

R.  W.  Hamlett  et  al,  A-30019   (Feb.  27, 
1964) 

A  contest  against  a  mining  claim  chal- 
lenging the  validity  of  the  claim  for  lack 
of  a  discovery  of  a  valuable  mineral  de- 
posit is  improperly  dismissed  on  the  ground 
that  the  contestant  has  not  made  a  prima 
facie  case  when  the  uncontroverted  evi- 
dence shows  only  the  existence  of  a  per- 
sistent vein  containing  gold  in  quantities 
too  slight  to  justify  development  with  a 
reasonable  prospect  of  success  in  obtaining 
a  paying  mine  although  it  would  warrant 
further  prospecting. 

United  States  v.  Roy  Calvin  Westmoreland, 
A-30178  (Apr.  9,  1964) 

The  United  States  is  not  precluded  from 
initiating  a  contest  against  the  validity 
of  a  mining  claim  at  any  time  before  legal 
title,  as  evidenced  by  patent,  has  passed 
to  the  claimant  nor,  after  proper  notice 
and  hearing,  declaring  the  claim  null  and 
void  on  the  basis  of  the  evidence  submitted 
at  the  hearing. 
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When  an  applicant  for  a  mineral  patent, 
after  proper  notice  and  full  opportunity 
to  be  heard,  withdraws  from  a  hearing  held 
to  determine  the  validity  of  his  claim 
without  submitting  his  evidence,  it  is 
proper  for  the  hearing  examiner  to  pro- 
ceed with  the  hearing  and  to  base  his  deci- 
sion on  the  uncontroverted  evidence  sub- 
mitted against  the  claim. 
United  States  v.  John  Olson  et  ah,  United 
States  v.  Thor  W.  Paulsen  et  al.,  United 
States  v.  Patricia  Lemoge  Eudelson, 
A-29953,  A-29958,  A-29969  (Apr.  13,  1964) 

A  decision  declaring  a  mining  claim  null 
and  void  is  conclusive  and  will  not  be  re- 
opened and  vacated  in  the  absence  of  a 
strong  legal  or  equitable  basis  warranting 
reconsideration  even  though  the  basis  for 
the  cancellation  has  been  found,  in  other 
proceedings,  to  be  erroneous,  where  the 
claimant,  who  received  notice  of  adverse 
charges  against  his  claim,  fails  to  answer 
the  charges  as  required  and  fails  to  appeal 
or  otherwise  attack  the  decision  declaring 
his  claim  invalid  and  takes  no  action  with 
respect  to  the  claim  for  many  years. 
Union  Oil  Company  of  California  et  ah, 
A-29560  (Apr.  17,  1964)  71  I.D.  169 

Where  after  a  hearing  held  to  determine 
the  validity  of  mining  claims  both  parties 
submit  evidence  consisting  of  assays  of 
samples  of  ore  taken  after  the  hearing  and 
affidavits  of  mining  experts  describing  the 
samples  or  the  claims  which  is  pertinent  to 
a  resolution  of  the  appeal,  the  new  offer- 
ings may  not  be  considered  in  the  disposi- 
tion of  the  appeal  on  its  merits  but  may  be 
examined  to  determine  whether  a  new 
hearing  is  warranted  and,  if  it  is,  the  case 
is  to  be  remanded  to  hold  one. 
United  States  v.  Kenneth  O.  Watkins  and 
Harold  E.  L.  Barton,  A-29862  (Apr.  24, 
1964) 

Where  a  contest  is  brought  against  a 
mining  claim  on  the  ground  of  lack  of  dis- 
covery, after  the  Government  has  made  a 
prima  facie  showing  that  there  has  not 
been  a  discovery,  the  burden  of  proof  is 
upon  the  contestees  to  show  by  a  prepon- 
derance of  the  evidence  that  a  discovery 
has  been  made. 

Where  a  mining  claim  is  located  in  a  na- 
tional forest  the  mining  claimants  are  re- 
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quired  to  show  the  mineral  values  tht 
claim  by  clear  and  unequivocal  evidem 
United  States  v.  Richard  C.  Porter  et 
A-29882  (Apr.  24,  1964) 

The  fact  that  a  mining  claim  may  at  oi 
time  have  been  found  to  be  a  valid  clai 
does  not  estop  the  Department,  under 
principle  of  res  judicata,  from  bringing  a 
verse  proceedings  against  the  claim  wh<; 
an  application  for  patent  to  the  claim 
filed. 

United    States    v.    LaFortuna    Uraniul 
Mines,  Inc.,  A-29852  (May  4, 1964) 


Where  a  contest  is  brought  against 
mining  claim  on  the  ground  of  lack  of  di 
covery  of  a  valuable  mineral,  the  burde:; 
of  proof  is  upon  the  contestee  to  show  I 
a  preponderance  of  the  evidence  that  a  di 
covery  has  been  made  after  the  Goveri 
ment  has  made  a  prima  facie  showing  ths 
there  has  not  been  a  discovery. 
United  States  v.  R.  R.  Hensler,  Sr.,  et  a  1 
A-29973  (May  14, 1964) 

Where  after  an  application  for  a  Stai  P 
exchange  is  filed  it  appears  that  the  s<! 
lected  lands  are  covered  by  apparentl 
valid  mining  claims,  the  State,  if  it  den» 
the  validity  of  the  claims,  is  to  be  allowe 
a  hearing  on  the  issue  of  whether  or  n< 
the  claims  are  valid. 

Mansell  O.  La  Fox  et  ah,  State  of  Cal 
fomia,  A-29030  (May  14, 1964) 

71  I.D.  19 

Where  Bureau  of  Land  Managemer 
decisions  declaring  mining  claims  to  b 
null  and  void  because  of  a  lack  of  dis 
covery  of  valuable  minerals  have  becom 
final  because  no  appeal  was  ever  take] 
to  the  Secretary  of  the  Interior,  they  wil 
not  be  disturbed  in  the  absence  of  fraui 
or  gross  irregularity  upon  the  request  o 
the  mining  claimant  who  alleges  proce 
dural  and  substantive  errors  involving  th 
earlier  proceedings  for  the  first  time  in  ai 
appeal  to  the  Secretary  involving  othe 
mining  claims  and  it  appears  there  wa: 
adequate  opportunity  for  the  claimant  t< 
raise  these  issues  in  the  earlier  proceed 
ings  but  failed  to  do  so. 

The  Government  is  not  barred  by  anj 
principle  of  estoppel,  abandonment,  o) 
laches  to  declare  mining  claims  null  anc 
void  because  of  the  claimant's  default  ii 


i  merely  because  some  nine  years  have 
apsed  after  the  notice  of  the  charges  was 

>  jrved  on  an  attorney  then  representing 
le  claimant,  where  it  appears  that  the 
aimant  was  aware  of  the  contest  proceed- 
lg  but  did  not  take  any  action  in  re- 
3onse  to  the  charges. 

Trace  E.  Hutchins,  A-29297  (Supp.  II), 
May  25, 1964) 

A  mining  claimant  has  the  burden  of 

I  roving  in  a  contest  against  his  claim  that 

discovery   has   been   made   within   the 

II  mits  of  the  claim. 

rnited  States  v.  Edgecumbe  Exploration 
\{ompany,  Inc.,  A-29908  (May  25,  1964) 

[  The  Secretary  of  the  Interior  has  clear 
i  uthority  to  initiate  contest  proceedings  to 
i  ietermine  the  validity  of  a  mining  claim, 
[sven  though  an  application  for  a  patent 
|  as  not  been  filed. 

-Jutted  States  v.  Dr.  Raymond  F.  Oyler, 

l-29923  (June  15, 1964) 

i  Mineral  examiners,  employed  by  the 
Jureau  of  Land  Management  to  examine 
aining  claims  prior  to  determining 
vhether  or  not  adverse  proceedings  should 
•e  initiated  against  the  claims,  are  not 
lients  of  the  attorneys  who  may  subse- 
;uently  represent  the  Government  in  such 
proceedings  and  are  not  governed  by  the 
ules  normally  applied  to  attorney-client 
relationships. 

A  mining  claimant  has  the  burden  of 
>roving  in  a  contest  against  his  claim 
|  hat  a  discovery  has  been  made  after  the 
government  has  made  a  prima  facie  case 
hat  the  claim  is  invalid  for  want  of  a 
discovery  of  a  valuable  mineral  deposit, 
:ind  where  the  land  covered  by  the  claim 
|ias  been  withdrawn  from  all  mineral  en- 
ry,  the  claimant  must  show  that  the  dis- 
covery preceded  the  effective  date  of  the 
jVithdrawal. 

jnited  States  v.  Julius  S.  Foster  and  Min- 
imis Engineering  Company,  A-29994 
(June  24, 1964) 

In  a  contest  against  a  mining  claim,  the 
claimant  has  the  burden  of  proof  under 
:he  Administrative  Procedure  Act  to 
establish  the  validity  of  his  claim. 
United  States  v.  Melvin  L.  Nevitt,  A-30030 
(July  28, 1964) 
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In  a  hearing  on  a  contest  challenging 
the  validity  of  a  mining  claim  on  the 
ground  that  a  discovery  has  not  been 
made,  it  is  proper  to  permit  the  con- 
testant's witnesses,  who  have  been  quali- 
fied as  mining  experts  and  to  whose 
qualification  and  the  line  of  questioning 
eliciting  the  testimony  the  contestee  has 
not  objected,  to  submit  their  opinions 
whether  or  not  a  prudent  man  would  be 
justified  in  spending  time  and  money 
with  a  reasonable  chance  of  success  in 
developing  a  paying  mine  on  the  claim. 
United  States  v.  Lewis  Reece  et  al., 
A-30037   (Oct.  21,  1964) 

The  Secretary  of  the  Interior  may, 
acting  through  the  Bureau  of  Land 
Management,  initiate  a  contest  proceed- 
ing to  determine  the  validity  of  a  min- 
ing claim  even  though  no  application  for 
patent  has  been  filed  by  the  claimant, 
no  other  application  for  the  land  has 
been  filed,  and  no  withdrawal  of  the 
land   for  classification   is  being  made. 

Although  the  United  States  may  ini- 
tiate a  contest  against  a  mining  claim, 
the  mining  claimant,  who  is  the  con- 
testee, has  the  burden  of  showing 
affirmatively  that  he  has  effected  com- 
pliance with  the  mining  law  which 
entitles  him  to  continued  possession  of 
the  claim,  within  the  meaning  of  the 
Administrative  Procedure  Act  which 
declares  that  the  proponent  of  a  rule  or 
order  shall  have  the  burden  of  proof. 

A  mining  claimant  who  participates 
in  a  hearing  which  is  a  part  of  contest 
proceedings  that  challenge  the  validity 
of  his  claim  and  in  an  appeal  from  a  de- 
cision of  the  hearing  examiner  on  the  va- 
lidity of  the  claim  without  registering  an 
objection  that  the  standards  of  fairness 
and  impartiality  prescribed  by  the  Ad- 
ministrative Procedure  Act  have  not 
been  observed  in  the  conduct  of  the 
hearing  is  barred  from  raising  that 
objection  in  a  subsequent  appeal  to  the 
Secretary  of  the  Interior. 

The  procedure  prescribed  by  the  In- 
terior Department's  rules  of  practice  for 
the  initiation,  prosecution,  and  decision 
of  contests  against  mining  claims  does 
not  violate  the  requirements  of  the  Ad- 
ministrative   Procedure    Act    for    separa- 


460 


tion  of  functions  and  does  not  constitute 
a  denial  of  due  process. 

In  a  hearing  on  a  contest  challenging 
the  validity  of  a  mining  claim  on  the 
ground  that  a  discovery  has  not  been 
made,  it  is  proper  to  permit  the  con- 
testant's witnesses,  who  have  been  quali- 
fied as  mining  experts  and  to  whose 
qualification  and  the  line  of  questioning 
eliciting  the  testimony  the  contestee  has 
not  objected,  to  give  their  opinions 
whether  or  not  a  prudent  man  would  be 
justified  in  spending  time  and  money 
with  a  reasonable  chance  of  success  in 
developing  a  paying  mine  on  the  claim. 
United  States  v.  Anita  E.  Spurrier  et  al., 
A-29306  (Oct.  21,  1964) 

A  determination  of  the  invalidity  of  a 
mining  claim  by  the  manager  of  a  land 
office  is  proper  in  a  private  contest  when 
the  claimant  fails  to  answer  within  the 
period  allowed  by  the  Departmental  rules 
of  practice;  it  is  no  excuse  that  the 
contestee  has  brought  an  action  in  the 
Federal  district  court  to  enjoin  the  con- 
test proceedings  and  secured  a  temporary 
restraining  order  when  thereafter  the 
restraining  order  is  dissolved  and, 
although  the  contestee  appeals  to  the  cir- 
cuit court,  he  fails  to  have  the  injunc- 
tion  restored   or  a  new  one  granted. 

The  Departmental  regulation  provid- 
ing that,  where  a  timely  answer  is  not 
filed  in  a  contest  proceeding,  the  case 
will  be  decided  on  the  basis  of  the  alle- 
gations in  the  complaint,  cannot  be 
waived  in  the  case  of  a  private  contest. 
Paradise  Irrigation  District  v.  James 
Duguid  and  Bertha  V.  Duguid,  A-30125 
(Nov.  20,  1964)  71  I.D.  442 

A  determination  of  the  invalidity  of  a 
mining  claim  by  the  manager  of  a  land 
office  is  proper  in  a  Government  contest 
when  the  claimant  fails  to  answer 
within  the  period  allowed  by  the  Depart- 
mental rules  of  practice;  it  is  no  excuse 
that  the  contestee  has  brought  an  action 
in  the  Federal  district  court  to  enjoin 
the  contest  proceedings  and  secured  a 
temporary  restraining  order  when  there- 
after the  restraining  order  is  dissolved 
and,  although  the  contestee  appeals  to 
the  circuit  court,  he  fails  to  have  the 
injunction  restored  or  a  new  one 
granted. 


Where  a  mining  contest  was  initiatec 
by  this  Department  and  the  contestee* 
did  not  file  an  answer  but  brought  ar 
action  to  enjoin  the  proceedings  in  th( 
Federal  courts  and  secured  a  temporarj 
restraining  order  against  the  proceed- 
ings, but  failed  to  obtain  a  further  staj 
after  the  district  court  dissolved  th« 
restraining  order  or  otherwise  to  relieve 
themselves  of  the  necessity  of  filing  ar 
answer  to  the  contest  complaint,  the 
Secretary  will  nonetheless  entertain  a 
petition  to  have  a  belated  answer  ac- 
cepted where  it  appears  that  the  litiga- 
tion was  continued  in  the  appellate 
courts  on  the  assumption  of  all  parties 
and  the  courts  that  the  contest  proceed- 
ings had  been  held  in  abeyance  and  nc 
rights  of  third  parties  are  affected. 
United  States  v.  Humboldt  Placer  Mini 
ing  Company  and  Del  de  Rosier,  A-30055 
(Nov.  20,   1964)  71   I.D.  434 

Assay  reports  submitted  by  a  mining 
claimant  after  a  hearing  in  a  contest 
against  his  claims  for  lack  of  discovery 
cannot  be  considered  in  determining  the 
contest  on  the  merits  but  only  for  the  pur 
pose  of  determining  whether  a  further 
hearing  is  warranted,  and  where  the  re-; 
ports  are  only  inferentially  pertinent  to 
the  issue  of  discovery  a  further  hearing 
will  not  be  ordered. 

United    States    v.    James    E.    Hubbart, 
A-30205  (Nov.  27,  1964) 

Land  office  decisions  declaring  mining 
claims  null  and  void  and  closing  contest 
proceedings  will  be  vacated,  the  contest 
proceedings  reinstated,  the  contestee' s  an- 
swer accepted  as  timely  filed,  and  further 
contest  proceedings  ordered  resumed  where ! 
the  contestees  file  a  timely  petition  request 
ing  such  action  in  accordance  with  a  De- 
partmental decision  in  the  proceedings. 
United  States  v.  Humboldt  Placer  Mining 
Company  and  Del  de  Rosier,  A-30055 
(Supp.)    (Dec.  16,  1964) 

V.  DETERMINATION  OF  VALIDITY 

Where  evidence  at  a  hearing  indicates 
that  mining  claims  which  were  located  in 
1935  are  not  supported  by  a  discovery  of 
minerals,  and  the  land  on  which  the  claims 
are  situated  was  withdrawn  from  entry 
under  the  mining  laws  on  June  29,  1936, 
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the  claims  are  properly  declared  null  and 
void ;  but  where  the  evidence  is  inconclu- 
sive as  to  whether  a  discovery  was  made 
on  one  claim  before  the  withdrawal,  that 
part  of  a  decision  holding  such  a  claim 
null  and  void  will  be  set  aside  and  the  case 
remanded  for  a  further  hearing  on  the  is- 
sue of  discovery. 

United  States  v.  Clyde  W.  Riggle  et  al., 
A-27184   (July  11,  1955) 

In  the  determination  of  the  validity  of 
mining  claims  for  sand  and  gravel  and 
other  low  grade  deposits,  the  governing  fac- 
tors must  show  that  the  deposit  can  be  re- 
moved and  marketed  at  a  profit.  The  fac- 
tors to  be  considered  include,  among  others, 
the  accessibility  of  the  deposit,  bona  fides 
in  the  development,  proximity  to  market, 
and  the  existence  of  a  present  demand. 
Use  of  Special  Criteria  to  Determine  the 
Mineral  Character  of  Alining  Claims  Lo- 
cated for  Sand  and  Gravel,  M-36295 
(Aug.  1,  1955) 

A  mining  claim  is  a  claim  to  property 
which  may  not  be  declared  invalid  without 
proper  notice  and  adequate  hearing  and  in 
accordance  with  due  process  of  law  al- 
though there  is  no  statutory  requirement 
that  a  hearing  be  held  to  determine  the 
validity  of  such  a  claim. 
United  States  v.  Keith  V.  O'Leary  et  al., 
A-27260  (Sept.  28,  1956)  63  I.D.  341 

Where  land  on  which  parts  of  several 
mining  claims  are  located  was  not  open  to 
such  location  until  after  the  locations 
were  made  so  that  the  claims  were  invalid, 
but  the  claimants  are  given  the  opportunity 
to  show  whether  a  valid  discovery  has  been 
made  after  the  date  when  the  land  did  be- 
come subject  to  mining  location  so  as  to 
show  whether  the  claims  may  have  been 
validated,  the  claims  will  be  declared  null 
and  void  where  the  showing  of  discovery 
made  by  the  claimants  is  vague,  incon- 
clusive and  insufficient  and  consists  solely 
of  a  self -serving  uncorroborated  statement 
that  a  valid  discovery  was  made. 
United  States  v.  Harry  A.  Schultz,  A-27375 
(Nov.  7, 1956). 

Where  a  deposit  of  slate  is  shown  to  be 
not  marketable,  although  it  is  of  commer- 


cial quality,  it  is  not  a  valuable  mineral 
deposit  and  it  is  not  subject  to  patent  under 
the  mining  laws. 

United  States  v.  Estate  of  Victor  E.  Hanny, 
A-27362  (Nov.  9,  1956)  63  I.D.  369 

Where  a  deposit  of  sandstone  is  shown 
not  to  have  a  present  or  prospective  mar- 
ket value,  it  is  not  a  valuable  deposit  with- 
in the  mining  law  and  a  claim  based  on 
such  a  deposit  is  properly  declared  null 
and  void. 

United  States  v.  George  W.  Black,  A-27411 
(Apr.  1,1957)  64  I.D.  9a 

A  mining  claimant  is  not  entitled  to  a 
hearing  under  the  Administrative  Proce- 
dure Act  on  the  validity  of  the  claim  where 
it  appears  on  the  face  of  the  record  that 
the  claim  is  invalid  because  the  mining 
location  was  made  at  a  time  when  the 
land  included  in  the  claim  was  embraced 
in  an  existing  oil  and  gas  lease  issued 
under  the  terms  of  the  Mineral  Leasing 
Act,  and  the  mining  claimant  had  failed 
to  comply  with  the  provisions  of  the  act  of 
Aug.  12,  1953. 

Clear  Gravel  Enterprises,  Inc.,  A-27449 
(May  31, 1957)  64  I.D.  210 

Mining  claims  are  properly  declared  null 
and  void  where  the  evidence  shows  that  no 
valuable  discovery  has  been  made  on  the 
claims. 

An  application  for  a  mineral  patent  will 
be  rejected  and  the  mining  claim  declared 
null  and  void,  where,  although  the  claim 
may  formerly  have  been  valuable  for  min- 
erals, it  is  not  shown  as  a  present  fact 
that  the  claim  is  valuable  for  minerals. 
United  States  v.  Alonzo  A.  Adams  et  al., 
A-27364  (July  1,1957) 

Insofar  as  a  protest  against  an  applica- 
tion for  patent  on  a  mineral  entry  asserts 
that  a  patent  applicant  has  not  complied 
with  the  law  in  any  manner  essential  to 
a  valid  entry,  the  protest  will  be 
considered  by  the  Department. 
Seymour  Gray  et  al.  v.  Milner  Corporation, 
A-27431  (Aug.  21,  1957)  64  I.D.  337 

No  hearing  is  necessary  to  declare  min- 
ing claims  void  a  o  initio  where  the  records 
of  the  Department  show  that  at  the  time 
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of  location  of  the  claims  the  land  was  not 
open  to  such  location. 

The       Dredge       Corporation,       A-27429 
(Sept.  23,  1957)  64  I.D.  368 

Where  it  appears  that  a  mining  claim 
previously  held  null  and  void  for  lack  of 
discovery  may  have  been  validated  by 
events  occurring  after  the  date  of  the  con- 
test hearing,  the  prior  decision  may  be 
set  aside  and  the  matter  remanded  for 
a  further  hearing  on  the  question  of 
whether  the  later  events  have  validated 
the  claim. 

United    States    v.    Estate    of    Victor    E. 
Hanny,  A-27362  (Sept.  24, 1957) 

In  determining  whether  a  mining  claim 
is  a  valid  claim,  evidence  detrimental  to 
the  contestee  produced  at  the  hearing 
through  the  examination  and  cross-exam- 
ination of  the  contestee's  witnesses  may 
be  considered. 

United   States   v.  Everett   Foster  et  al., 
A-27421  (Jan.  8,  1958)  65  I.D.  1 

Where  land  on  which  part  of  a  mining 
claim  is  situated  was  not  open  to  such 
location  because  an  oil  and  gas  lease  cov- 
ered such  land,  and  where  the  claim  was 
not  validated  under  the  act  of  Aug.  12, 
1953,  the  fact  that  the  location  notice  was 
not  recorded  until  after  the  oil  and  gas 
lease  was  canceled  does  not  validate  the 
portion  of  the  claim  which  was  not  subject 
to  mining  entry  when  the  attempted 
location  was  made. 

Alex  and  Jessie  Boyle,  A-27518  (Jan.  17, 
1958) 

The  fact  that  a  mineral  locator  has  filed 
an  application  for  patent  and  paid  the 
purchase  price  does  not  leave  the  Secretary 
of  the  Interior  with  only  the  ministerial 
function  of  issuing  the  patent,  but  the  min- 
ing claim  is  subject  to  protest  and  contest 
to  determine  its  validity. 
Union  Oil  Company  of  California,  Ramon 
P.     Colvert,    A-27532     (May    28,     1958) 

65  I.D.  245 

Where  the  evidence  clearly  shows  lack 
of  a  discovery  on  a  lode  claim  and  that 
any  possible  prior  discovery  was  made  in 
material  since  mined  out  and  the  evidence 
does  not  establish  the  existence  of  a  vein 


or  lode  on  the  claim,  not  only  should  an 
application  for  a  patent  to  the  claim  be 
rejected  but  the  claim  should  be  declared 
null  and  void. 

United  States  v.  Estate  of  Richard  R. 
Lakin,  A-27572  (June  12, 1958) 

The  Department  of  the  Interior  has 
long  recognized  a  distinction  between 
two  categories  of  cases  involving  the  de- 
termination of  validity  of  mining  claims, 
the  first  category  including  cases  where 
the  validity  of  a  claim  turns  on  the  legal 
effect  to  be  given  to  facts  of  record  (a 
question  of  law)  and  the  second  category 
consisting  of  cases  where  the  validity  of 
a  claim  depends  upon  the  resolution  of 
a  factual  issue  (a  question  of  fact).  The 
Department  has  always  held  hearings  in 
the  second  category  of  cases  but  not  in 
the  first  category. 

The  Adminstrative  Procedure  Act  does 
not  require  the  holding  of  hearings  in 
mining  cases  where  the  facts  are  not  in 
dispute  and  the  validity  of  a  claim  pre- 
sents solely  a  legal  issue ;  therefore  a  hear- 
ing is  not  required  before  holding  mining 
claims  to  be  null  and  void  because  at  the 
time  they  were  located  the  lands  were  in- 
cluded in  outstanding  small  tract  leases. 
The  Dredge  Corporation,  A-27429  (Supp.) 
(Aug.  14,  1958)  65  I.D.  336 

When  a  deposit  of  limestone  is  shown 
not  to  have  either  a  present  or  prospec- 
tive market  value,  it  is  not  a  valuable  de- 
posit within  the  mining  law  and  a  claim 
based  on  such  deposit  is  properly  declared 
null  and  void. 

United  States  v.  J.  R.  Clements,  A-27751 
(Dec.  15,  1958) 

Wherein  an  appeal  to  the  Secretary 
from  a  decision  of  the  Director,  Bureau 
of  Land  Management,  holding  certain 
mining  claims  null  and  void  and  rejecting 
application  for  patent  of  other  claims,  the 
appellants  present  assay  reports  and  other 
information  gathered  after  the  Director's 
decision  and  not  a  part  of  the  evidence 
adduced  at  a  hearing,  the  evidence  will 
be  examined  only  to  determine  if  it  forms 
a  sufficient  basis  for  ordering  a  new  hear- 
ing; it  cannot  become  a  basis  for  revere- 
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ing  the  adverse  decision  as  to  the  validity 
of  the  claims. 

United  States  v.  Albert  Basil  Capt  et  ux., 
A-27749  (Dec.  17,  1958) 

Wherein  an  appeal  to  the  Secretary  of 
the  Interior  from  a  decision  of  the  Direc- 
tor, Bureau  of  Land  Management,  hold- 
ing mining  claims  null  and  void  and  re- 
jecting patent  application  for  the  claims, 
the  appellant  presents  assay  reports  not 
a  part  of  the  evidence  adduced  at  a  hear- 
ing, the  evidence  will  be  examined  only  to 
determine  if  it  forms  a  sufficient  basis  for 
ordering  a  new  hearing ;  it  cannot  become 
a  basis  for  reversing  the  adverse  decision 
as  to  the  validity  of  the  claims. 
United  States  v.  Maurice  Constant, 
A-27779,    (Dec.   30,    1958) 

Deposits  of  gypsum  which  did  not  have 
a  market  value  during  the  times  when  the 
lands  containing  the  deposits  were  subject 
to  location  under  the  mining  law  are  not 
valuable  deposits  within  the  mining  law, 
and  claims  containing  such  deposits  are 
properly  declared  null  and  void. 
United  States  v.  G.  C.  {Tom)  Hulkern, 
A-27746  (Jan.  19,  1959) 

A  decision  declaring  a  mining  claim  null 
and  void  will  be  affirmed  where  the  deci- 
sion is  based  on  substantial  evidence  sub- 
mitted at  a  hearing  held  in  accordance 
with  the  provisions  of  the  Administrative 
Procedure  Act  and  presided  at  by  an  exam- 
iner qualified  under  the  act,  and  there  was 
no  error  in  the  conduct  of  the  proceeding 
or  in  the  decision  invalidating  the  claim. 
United  States  v.  Keith  V.  O'Leary  et  al., 
A-27791  (Jan.  21,  1959)  66  I.D.  17 

An  application  for  patent  to  a  mining 
claim  will  be  rejected  and  the  claim  de- 
clared null  and  void  when,  although  val- 
uable minerals  may  have  been  extracted 
in  the  past,  it  is  not  shown  as  a  present 
fact  that  the  claim  is  valuable  for  min- 
erals. 

Mining  claims  are  properly  declared  null 
and  void  when  the  claimant  fails  to  show 
that  a  valuable  discovery  has  been  made 
on  each  of  the  claims. 
United  States  v.  Eric  North,  A-27936 
(July  1,  1959) 

Mining  claims  are  properly  declared  null 
and  void  where  the  evidence  shows  that 


no  valuable  discovery  has  been  made  on 

the  claim. 

Alice  H.  Feighner,  A-27937  (July  1,  1959) 

United    States    v.     Reed    H.    Parkinson, 
A-28144   (Feb.  1,  1960) 

The  validation  of  a  placer  mining  claim 
will  not  be  extended  to  a  portion  of  the 
claim  which  the  evidence  shows  to  be  non- 
mineral  in  character. 

A  mining  claim  which  is  properly  found 
to  be  invalid  for  want  of  a  discovery  of 
any  valuable  mineral  deposit  is  properly 
declared  null  and  void ;  in  appropriate  in- 
stances, however,  it  is  sufficient  to  reject 
an  application  for  patent  for  want  of  dis- 
covery without  declaring  the  claim  null 
and  void. 

United  States  v.  John  R.  and  Pearl  S.  Dod~ 
son,  A-27905   (July  31,  1959) 

A  mining  claim  may  properly  be  declared 
null  and  void  when  the  evidence  supports 
a  finding  that  a  valuable  discovery  has 
not  been  made  on  the  claim. 
United  States  v.  Vestal  L.  Pearson,  A-28005 
(Aug.  17,  1959) 

The  sale  of  sand  from  a  mining  claim 
for  use  in  the  construction  of  private  roads 
and  driveways  cannot  be  used  in  determin- 
ing the  marketability  of  the  deposit  where 
ordinary  earth,  if  available,  could  be  used 
for  the  same  purpose. 

The  sale  of  sand  from  a  mining  claim 
for  use  in  making  mortar  in  the  construc- 
tion of  patios,  fireplaces,  and  rock  walls 
will  not  validate  a  mining  claim  where  the 
market  for  the  sand  is  limited  to  the  near 
vicinity  of  the  claim,  only  a  small  amount 
is  sold,  and  no  persuasive  showing  is  made 
that  a  profit  is  realized  from  the  sales. 
United  States  v.  Quenton  L.  Brewer  et  al., 
A-27908   (Dec.  29,  1959) 

A  mining  claim  is  properly  declared  null 
and  void  where  the  evidence  shows  that  no 
valuable  discovery  of  mineral,  such  as 
would  warrant  a  prudent  man  in  the 
further  expenditure  of  his  labor  and 
means  in  developing  a  valuable  mine,  has 
been  made  on  the  claim. 
United  States  v.  Herbert  T.  Bartron, 
A-28113  (Jan.  15,  1960) 

A  mining  claim  which  is  properly  found 
invalid  for  want  of  a  discovery  of  a  valua- 
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ble  mineral  deposit  is  properly  declared 
null  and  void. 

The  validation  of  a  placer  mining  claim 
will  not  be  extended  to  a  portion  of  the 
claim  which  the  evidence  shows  to  be  non- 
mineral  in  character. 

United  States  v.  Jesse  Edwards,  A-28145 
(Jan.  20,  1960) 

Mining  claims  whose  invalidity  is  demon- 
strated by  matters  of  record  are  to  be 
declared  null  and  void  by  the  manager  of 
the  land  office  without  the  necessity  of 
further  proceedings. 

Alumina  Development  Corporation  of  Utah 
et  al,  A-28171  (Feb.  29, 1960)  67  I.D.  68 
A  mining  claim  which  is  properly  found 
invalid  for  want  of  a  discovery  of  a  valua- 
ble mineral  deposit  is  properly  declared 
null  and  void. 

United  States  v.  hueetta  A.  Hunt  and  Don- 
ald B.  Hunt,  A-28189    (Feb.  29,   1960) 
United  States  v.  Jay  R.  Fogal,  A-28233 
(May  10,  1960) 

Deposits  of  a  common  variety  of  building 
stone  which  are  not  marketable  at  a  profit 
are  not  valuable  deposits  amounting  to  a 
discovery  within  the  meaning  of  the  mining 
laws,  and  a  mining  claim  located  in  July 
1952  for  such  deposits  is  properly  declared 
null  and  void  where  evidence  at  a  hearing 
shows  that  the  stone  was  not  marketable  at 
a  profit  before  July  23,  1955,  on  which  date 
the  deposits  were  withdrawn  from  location 
under  the  mining  laws  by  section  3  of  the 
act  of  July  23, 1955. 

United  States  v.  Philip  Jungert,  A-28199 
(Apr.  14, 1960) 

Where  the  Government  brings  charges 
against  a  millsite  claim  alleging  that  no 
present  use  or  occupation  of  the  claim  for 
mining  purposes  is  being  made,  and  a 
prima  facie  case  is  established  in  support 
of  the  charge,  the  burden  shifts  to  the 
claimant  to  show  compliance  with  the  pro- 
visions of  the  statute. 

United  States  v.  8.  M.  P.  Mining  Company, 
A-28220  (Apr.  19,  1960)  67  I.D.  141 

A  mining  claim  is  properly  declared  null 
and  void  when  the  evidence  supports  a 
finding  that  a  valuable  discovery  has  not 
been  made  within  the  limits  of  the  claim. 
United  States  v.  Bessie  Lee,  A-28228 
(Apr.  22,  1960) 


Mining  claims  may  be  declared  null  and 
void  if  the  claimant,  who  received  notice  of 
adverse  charges  against  his  claims,  fails  to 
answer  the  charges  as  required  and  fails  to 
appeal  from  a  decision  holding  his  claims 
null  and  void,  and  where  the  claimant 
takes  no  action  with  respect  to  the  claims 
for  25  years,  the  decision  declaring  the 
claims  null  and  void  is  conclusive  and  will 
not  be  reopened  if  the  interest  of  other 
parties  under  oil  and  gas  leases  issued  by 
the  United  States  have  intervened,  in  the 
absence  of  a  legal  or  equitable  basis  war- 
ranting reconsideration. 

This  Department  may  declare  mining 
claims  null  and  void  after  a  determination 
that  the  claims  are  abandoned  has  become 
final,  and  if,  at  that  time,  an  Executive 
Order  attaches  to  the  land  covered  by  the 
abandoned  claims  withdrawing  it  from  the 
operation  of  the  public  land  laws,  further 
assertions  of  property  rights  in  such  land, 
except  in  accordance  with  the  withdrawal 
order,  are  precluded. 

Gabbs     Exploration     Company,     A-28139 
(Apr.  25,  1960)  67  I.D.  160 

Mining  claims  may  be  declared  null  and 
void  if  the  claimants,  who  received  notice 
of  adverse  charges  against  the  claims, 
fail  to  answer  the  charges  as  required  or 
to  appeal  from  a  decision  holding  the 
claims  null  and  void ;  and  where  the 
claimants  and  their  grantees  take  no  ac- 
tion with  respect  to  the  contest  proceed- 
ings but  acquiesce  for  almost  30  years  in 
a  decision  declaring  the  claims  null  and 
void,  during  which  time  the  United  States 
exerts  exclusive  possessory  rights  over  the 
land,  the  decision  nullifying  the  claims  is 
conclusive  and  will  not  be  reopened  in  the 
absence  of  a  legal  or  equitable  basis  war- 
ranting reconsideration. 
Gabbs  Exploration  Company,  A-28213 
(May  24,  1960) 

Where  in  a  contest  brought  on  an  ap- 
plication for  a  mining  patent  it  is  deter- 
mined that  no  discovery  has  been  made 
on  the  claim,  the  necessary  result  of  this 
determination  is  that  the  mining  claim  is 
invalid,  even  though  the  Department  pur- 
ports only  to  reject  the  application  for 
patent. 

There  is  no  reasonable  or  logical  basis 
for    the    Department's    practice    in    some 
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mining  contests  involving  applications  for 
patent  to  reject  the  application  for  lack  of 
discovery  on  the  claim  but  to  regard  the 
claim  as  being  valid. 

United  States  v.  Kenneth  F.  and  George  A. 
Carlile,  A-28012  (June  10, 1960) 

67  I.D.  417 

Where  it  is  shown  in  a  contest  against 
the  validity  of  a  placer  mining  claim  lo- 
cated for  building  stone  that  the  deposits 
of  stone  are  of  a  common  variety  which 
is  not  marketable  at  a  profit,  it  is  proper 
to  conclude  that  no  discovery  has  been 
made  within  the  meaning  of  the  mining 
laws,  and  a  claim  located  for  such  de- 
posits is  properly  declared  null  and  void 
where  evidence  at  a  hearing  shows  the 
stone  was  not  marketed  at  a  profit  before 
July  23,  1955,  on  which  date  the  deposits 
were  withdrawn  from  location  under  the 
mining  laws  by  section  3  of  the  act  of 
July  23,  1955. 

United  States  v.  Jacobo  Armenta  et  al., 
A-28248  (June  22,  1960) 

Since  a  mining  claim  may  be  declared 
invalid,  if  evidence  in  a  contest  brought 
against  it  fails  to  show  a  discovery  of  a 
valuable  mineral  deposit  necessary  to  vali- 
date the  claim  whether  or  not  the  contest 
charges  asked  that  the  claim  be  held  in- 
valid, the  amendment  of  the  contest 
charges  to  include  a  prayer  that  the  claim 
be  declared  null  and  void  instead  of  only 
that  an  application  for  patents  be  rejected 
is  without  prejudice  to  the  mining  claim- 
ant. 

United  States  v.  Amcol  Mining  and  Milling 
Company,  A-28405  (June  27,  1960) 

Mining  claims  are  properly  declared  null 
and  void  when  the  claimant  fails  to  show 
that  a  discovery  of  valuable  mineral  has 
been  made  on  each  of  the  claims. 
United  States  v.  G.  0.  Magnuson,  A-28373 
(Aug.  18,  1960) 

A  mining  claim  on  which  final  certificate 
has  issued  pursuant  to  a  patent  application 
for  the  claim  may  be  declared  null  and  void 
following  default  by  the  contestee  at  a 
hearing  on  the  charge  that  the  claim  was 
fraudulently  located. 

Garfield  County  Exploration  Company, 
A-28351  (Aug.  30,  1960) 


A  mining  claim  may  properly  be  de- 
clared null  and  void  when  the  evidence 
presented  in  a  contest  instituted  after 
the  filing  of  an  application  for  patent 
fails  to  show  that  a  discovery  of  a 
valuable  mineral  deposit  has  been  made; 
proof  of  fraud  or  manifest  bad  faith  of 
the  mining  claimant  is  not  required. 
United  States  v.  Walter  A.  Woodard, 
A-28051  (Oct.  3,  1960) 

A  challenge  to  a  mining  claimant's 
right  to  patent  for  want  of  a  discovery 
of  a  valuable  mineral  deposit  within  the 
claim  requires  an  adjudication  of  the 
validity  of  the  claim  and  in  case  of  an 
adverse  decision  on  the  issue  of  dis- 
covery necessarily  results  in  a  declara- 
tion that  the  claim  is  null  and  void. 
United  States  v.  New  Park  Mining  Com- 
pany,  A-28530    (Jan.   25,   1961) 

A  mining  claimant  is  entitled  to  a 
hearing  in  a  contest  against  his  mining 
claim  but  he  loses  such  right  by  his 
failure  to  file  an  answer  denying  the 
charge  against  the  claim  within  the  time 
allowed  by  the  rules  of  practice,  and  his 
claim  may  properly  be  declared  null  and 
void. 

United  States  v.  Raymer  Garnett  et  al, 
A-28545  (Jan.  31,  1961) 

A  mining  claim  that  is  located  on  land 
subsequently  reserved  for  a  power  site 
will  not  be  forfeited  for  failure  of  the 
claimant  to  file  a  copy  of  notice  of  loca- 
tion within  the  time  specified  in  the  act 
of  Aug.  11,  1955,  nor  will  a  mining 
claim  located  after  Aug.  11,  1955,  on 
power  site  land  be  forfeited  for  that 
reason. 

James  M.  Wells  et  al.,  A-28549  (Feb.  10, 
1961) 

To  satisfy  the  requirement  for  dis- 
covery on  a  placer  mining  claim  located 
for  sand  and  gravel  before  July  23,  1955, 
it  must  be  shown  that  the  exposed 
materials  appearing  within  the  limits  of 
the  claim  could  have  been  extracted, 
removed  and  marketed  at  a  profit  prior 
to  that  date,  and  when  such  a  showing 
is  not  made  the  mining  claim  is  properly 
declared  null  and  void. 
United  States  v.  Nick  Chournos  et  al., 
A-28577    (July  14,   1961) 
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Where  a  contest  is  brought  against  a 
mining  claim  on  the  ground  of  lack  of 
discovery,  following  the  filing  of  an  ap- 
plication for  a  mineral  patent,  the 
burden  of  proof  is  upon  the  contestee 
to  show  by  a  preponderance  of  the  evi- 
dence that  a  discovery  has  been  made 
and  where  the  contestee  meets  the 
evidence  produced  by  the  Government 
with  evidence  of  equal  weight  only,  he 
is  not  entitled  to  receive  a  mineral 
patent. 

United  States  v.  Clyde  Raymond  Alt  man 
and  Charles  M.  Russell,  A-28478  (July  17, 
1961)  68  I.D.  235 

A  decision  declaring  six  lode  mining 
claims  null  and  void  for  lack  of  dis- 
covery is  proper  where  evidence  at  a 
hearing  supports  the  conclusion  that 
there  has  not  been  a  discovery  of 
minerals  of  such  a  character  that  a 
person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of 
his  labor  and  means,  with  a  reasonable 
prospect  of  success,  in  developing  valu- 
able mines,  although  he  might  be  justi- 
fied in  further  exploration  of  the  claims 
with  the  view  of  making  a  discovery. 
United  States  v.  C.  F.  Pruess,  Sr.,  et  ah, 
A-28641  (Aug.  22,  1961) 

To  satisfy  the  requirement  for  a  dis- 
covery on  a  building  stone  claim  located 
before  July  23,  1955,  it  must  be  shown 
that  the  exposed  materials,  a  common 
variety  of  stone,  appearing  within  the 
limits  of  a  claim  could  have  been  ex- 
tracted, removed,  and  marketed  at  a 
profit  prior  to  that  date,  and  where  such 
a  showing  is  not  made  the  mining  claim 
is  properly  declared  null  and  void. 
United  States  v.  Alfred  Coleman,  A-2S557 
(Mar.  27, 1962) 

Where  it  is  held  that  a  valid  discovery 
has  been  made  on  one  10-acre  portion  of  a 
placer  claim,  each  remaining  10-acre  sub- 
division must  be  shown  to  be  mineral  in 
character. 

United  States  v.  Eleanor  A.  Gray  et  al., 
A-28710  (May  18, 1962) 

A  decision  declaring  mining  claims  null 
and  void  for  lack  of  discovery  is  proper 
where  evidence  at  a  hearing  supports  the 
conclusion  that  there  has  not  been  a  dis- 
covery  of  minerals   of  such   a   character 


that  a  person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of 
his  labor  and  means,  with  a  reasonable 
prospect  of  success,  in  the  development  of 
the  claims. 

United  States  v.  Arizona  Exploration  Com- 
pany et  al,  A-28876  (June  22, 1962) 

To  sustain  the  validity  of  a  mining  claim 
it  must  be  shown  that  the  land  is  mineral 
in  character  and  valuable  for  its  mineral 
content  at  the  time  that  its  validity  is 
questioned. 

United  States  v.  Humboldt  Placer  Mining 
Company  and  Del  De  Rosier,  A-28754 
(July  31, 1962) 

The  asserted  right  or  interest  of  a  holder 
of  a  mining  claim  located  for  a  mineral 
that  is  leasable  under  the  Mineral  Leasing 
Act  is  properly  held  to  be  without  effect  or 
validity  when  in  a  proceeding  held  pur- 
suant to  section  7  of  the  act  of  Aug.  13, 
1954,  it  is  determined  that  no  discovery 
wras  made  before  Feb.  25,  1920,  when 
the  Mineral  Leasing  Act  was  adopted,  or 
that  work  leading  to  a  discovery  was  not 
being  diligently  prosecuted  at  that  time 
and  thereafter  until  discovery  was  made 
within  the  boundaries  of  the  claim. 
Leoball  Oil  Company  et  al.,  A-28940 
(Aug.  16,  1962) 

To  satisfy  the  requirement  for  discovery 
on  a  placer  mining  claim  located  for  sand, 
gravel,  or  stone  before  July  23,  1955,  it 
must  be  shown  that  the  exposed  materials 
appearing  within  the  limits  of  the  claim 
could  have  been  extracted,  removed  and 
marketed  at  a  profit  prior  to  that  date, 
and  when  such  a  showing  is  not  made  the 
mining  claim  is  properly  declared  null  and 
void. 

United  States  v.  Fisher  Contracting  Com- 
pany, John  T.  Katsenes,  Intervenor, 
A-28779  (Aug.  21, 1962) 

To  establish  the  validity  of  a  mining 
claim  which,  in  1954,  was  located  on  ac- 
count of  deposits  of  a  common  variety  of 
building  stone,  the  mining  claimant  must 
show  that  on  or  before  July  23,  1955,  the 
stone  was  marketable  at  a  profit,  and  if 
the  validity  of  such  a  claim  is  not  so 
established,  the  claim  is  subject  to  the 
limitations  of  section  4  of  the  act  of  July 
23,  1955,  restricting  the  use  of  vegetative 
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and  other  surface  resources  on  the  land 
covered  by  the  claim. 

United    States    v.     Donald    J.    Morgan* 
A-28702  (Aug.  21,  1962) 

The  issuance  of  a  final  certificate  on  a 
mining  claim  does  not  preclude  the  United 
States  from  inquiry  into  the  validity  of 
the  claim  at  any  time  until  patent  is 
issued. 

United     States     v.     Ralph     S.     Atkinson, 
A-2902S  (Sept.  11, 1962) 

When  a  nonmetallic  mineral  is  not  of 
extremely  wide  occurrence  and  when  a 
general  demand  for  that  mineral  exists, 
it  may  be  enough,  instead  of  showing  an 
actually  existing  market  for  the  products 
of  that  particular  mine,  to  show  that  a 
general  market  for  the  substance  exists  of 
a  type  which  a  reasonably  prudent  man 
would  be  justified  in  regarding  as  one  in 
which  he  could  dispose  of  those  products. 
Marketability  Rule,  M-36642  (Sept.  20, 
1962)  69  I.D.  145 

Where  the  date  on  which  a  mining  claim 
was  located  as  shown  by  a  verified  state- 
ment filed  under  the  act  of  July  23,  195".  is 
a  date  when  the  land  was  within  a  first 
form  reclamation  withdrawal  and  so  with- 
drawn from  mining  location,  and  after  the 
verified  statement  is  filed,  evidence  is  sub- 
mitted by  the  mining  claimants  tending  to 
show  that  the  claim  was  first  located  on  a 
date  when  the  land  was  open  to  mining 
entry,  the  Department  will  not  declare  the 
claim  null  and  void  for  having  been  located 
on  land  withdrawn  from  mineral  entry 
without  a  hearing  on  the  question  of  the 
date  on  which  the  claim  was  located. 
Mr.  and  Mrs.  Ted  R.  Wagner,  A-28989 
(Oct.  30,  1962)  69  I.D.  186 

Mining  claims  located  on  lands  within  a 
national  forest  after  they  have  been  appro- 
priated by  the  United  States  for  a  public 
purpose  are  null  and  void  ab  initio;  how- 
ever, where  the  record  is  not  clear  as  to  the 
extent  of  the  appropriation,  which  depends 
on  the  extent  of  the  improvements  and 
actual  use  and  occupancy  of  the  land  by 
the  Government,  the  factual  issue  should 
be  resolved  by  a  hearing. 

Whether  mining  claimants  have  any 
valid  property  rights  to  unappropriated 
lands  which  are  withdrawn  for  the  pur- 


poses of  a  Federal  agency  subsequent  to 
the  filing  of  their  mining  locations  depends 
upon  whether  the  claims  were  perfected  by 
a  discovery  thereon  of  a  valuable  mineral 
deposit  prior  to  the  segregative  date  of  the 
withdrawal,  which  is  the  date  that  the  re- 
ceipt of  the  application  for  the  withdrawal 
by  the  agency  is  noted  upon  the  appro- 
priate records  of  this  Department. 
A.  J.  Katches  &  Howard  M.  Brieket  d/b/a 
Mid -Continent  Exploration  Co.,  A-29079 
(Dec.  4, 1962) 

A  mining  claim  is  properly  declared  null 
and  void  where  evidence  supports  the  con- 
clusion that  there  has  been  no  discovery  of 
valuable  mineral  deposits  on  the  claim 
such  as  would  justify  a  person  of  ordinary 
prudence  in  the  further  expenditure  of  his 
time  and  means  in  an  effort  to  develop  a 
paying  mine. 

United    States    v.    Joe    Driear,    A-28925 
(Jan.  31, 1963)  70  I.D.  10 

Although  a  mining  claimant  may  not 
have  any  rights  based  on  a  location  or 
amended  location  made  subsequent  to  a 
withdrawal  of  the  land,  he  is  not  precluded 
from  establishing  that  he  has  possessory 
rights,  as  the  successor  in  interest  of  an 
original  locator,  based  on  mining  claims 
made  and  perfected  prior  to  the  with- 
drawal. 
J.  Everett  Nelson,  A-29174  (Feb.  4,  1963) 

It  is  proper  for  the  United  States  to 
initiate  a  contest  proceeding  to  determine 
the  validity  of  a  lode  mining  claim  subse- 
quent to  condemnation  by  State  proceed- 
ings of  the  land  included  in  the  claim. 
United  States  v.  Robert  A.  Mindte  et  at., 
A-29151  (Feb.  4, 1963) 

Mining  claims  may  be  declared  null  and 
void  if  the  claimants  fail  to  appeal  from  or 
protest  a  default  decision  after  notice  of 
hearing  on  charges  contesting  the  validity 
of  the  claims ;  and  where  the  claimants 
acquiesce  for  twenty  years  in  the  decision 
declaring  the  claims  null  and  void,  the 
decision  is  conclusive  and  will  not  be  re- 
opened in  the  absence  of  a  legal  or  equita- 
ble basis  warranting  reconsideration. 
Langdon  H.  Larivill  et  ah,  A-28697 
(May  16,  1963) 

A  determination  that  a  mining  claim  is 
void   from   its   inception   because    it   was 
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located  after  the  withdrawal  of  the  land 
from  mineral  location  does  not  determine 
the  validity  of  an  alleged  location  made 
prior  to  the  withdrawal  on  the  same  land. 
Henry  E.  Covington,  A-29495  (July  30, 
1963) 

No  hearing  is  necessary  to  declare  min- 
ing claims  void  a/b  initio  where  the  records 
of  the  Department  show  that  at  the  time 
of  location  of  the  claims  the  land  was  not 
open  to  such  location. 
Ernest  Smith,  A-29590  (Aug.  2,  1963) 

The  Secretary  of  the  Interior  has  clear 
authority  to  initiate  contest  proceedings 
to  determine  the  validity  of  a  mining 
claim  even  though  an  application  for 
patent  has  been  filed,  notice  of  the  appli- 
cation has  been  published,  no  adverse 
claim  has  been  filed,  and  the  purchase 
price  has  been  paid. 

United  States  of  America  v.  Ross  Cham- 
oerlin,  A-29645   (Nov.  4,  1963) 

The  United  States  is  not  precluded  from 
initiating  a  contest  against  the  validity  of 
a  mining  claim  simply  because  a  patent 
application  for  the  claims,  purchase 
money,  and  certain  information  required 
by  the  Bureau  of  Land  Management  have 
been  filed  by  the  claimant. 
United  States  v.  Bradley-Turner  Mines, 
Inc.,  A-29813   (Nov.  19,  1963) 

It  is  proper  to  declare  mining  claims 
null  and  void  without  a  hearing  where  as 
a  matter  of  record  it  appears  that  the 
claims  were  located  on  land  that  had  pre- 
viously been  withdrawn  for  power  pur- 
poses. 

Where  mining  claims  are  declared  null 
and  void  ah  initio  without  a  hearing  be- 
cause they  were  located  on  withdrawn 
land,  the  claimants  are  not  precluded  from 
establishing  that  the  claims  are  simply 
continuations  of  valid  claims  which  were 
located  prior  to  the  withdrawal  and  a 
hearing  is  not  essential  for  that  purpose. 
Metaline  Contact  Mines  et  al.,  A-29707 
(Dec.  11,  1963) 

A  mining  claim  is  a  claim  to  property 
which  may  not  be  declared  invalid  with- 
out proper  notice  and  adequate  hearing 
in  accordance  with  due  process  of  law. 
Dr.  and  Mrs.  A.  J.  Kafka,  A-29807  (Feb.  3, 
1964) 


Where  mining  claims  having  the  same 
name  but  located  on  different  dates  were 
involved  in  the  same  contest  proceeding 
and  the  claimant  stipulated  only  that  one 
of  the  claims  was  to  be  relinquished  and  a 
Departmental  decision,  basing  the  action 
taken  therein  on  the  stipulations,  de- 
clares a  mining  claim  of  that  name  to  be 
null  and  void  and  does  not  otherwise  iden- 
tify it,  the  stipulations  must  govern  and 
only  the  claim  which  the  claimant  had  re- 
linquished shall  be  considered  as  having 
been  declared  null  and  void. 
Everett  M.  Baumkirchner  et  ah,  A-29812 
(Feb.  12,  1964) 

A  mining  claim  on  land  open  to  the  op- 
eration of  the  mining  laws  is  a  claim  to 
property  which  may  not  be  declared  in- 
valid without  proper  notice  and  adequate 
hearing  in  accordance  with  due  process 
of  law. 

Mrs.     Marion     E.     Beresford,     A-30015 
(Apr.  6,  1964) 

A  contest  against  a  mining  claim  chal- 
lenging the  validity  of  the  claim  for  lack 
of  a  discovery  of  a  valuable  mineral  de- 
posit is  improperly  dismissed  on  the 
ground  that  the  contestant  has  not  made 
a  prima  facie  case  when  the  uncon- 
troverted  evidence  shows  only  the  exist- 
ence of  a  persistent  vein  containing  gold  in 
quantities  too  slight  to  justify  develop- 
ment with  a  reasonable  prospect  of  suc- 
cess in  obtaining  a  paying  mine  although 
it  would  warrant  further  prospecting. 
United  States  v.  Roy  Calvin  Westmore- 
land, A-30178  (Apr.  9,  1964) 

The  United  States  is  not  precluded  from 
initiating  a  contest  against  the  validity  of 
a  mining  claim  at  any  time  before  legal 
title,  as  evidenced  by  patent,  has  passed 
to  the  claimant  nor,  after  proper  notice 
and  hearing,  declaring  the  claim  null 
and  void  on  the  basis  of  the  evidence  sub- 
mitted at  the  hearing. 
United  States  v.  John  Olson  et  al.,  United 
States  v.  Thor  W.  Paulsen  et  al.,  United 
States  v.  Patricia  Lemoge  Hudclson, 
A-29953,  A-29958,  A-29969  (Apr.  13,  1964) 

A  decision  declaring  a  mining  claim  null 
and  void  is  conclusive  and  will  not  be  re- 
opened and  vacated  in  the  absence  of  a 
strong  legal  or  equitable  basis  warranting 


MINING    CLAIMS,    V 


469 


reconsideration  even  though  the  basis  for 
cancellation  has  been  found,  in  other  pro- 
ceedings, to  be  erroneous,  where  the  claim- 
ant, who  received  notice  of  adverse  charges 
against  his  claim,  fails  to  answer  the 
charges  as  required  and  fails  to  appeal  or 
otherwise  attack  the  decision  declaring  his 
claim  invalid  and  takes  no  action  with  re- 
spect to  the  claim  for  many  years. 
Union  Oil  Company  of  California  et  ah, 
A-29560  (Apr.  17, 1964)  71  I.D.  169 

Although  a  mining  claim  may  have  been 
valid  in  the  past  because  of  a  discovery  on 
the  claim  of  a  valuable  deposit  of  mineral, 
the  mining  claim  will  lose  its  validity  if 
the  mineral  deposit  ceases  to  be  valuable 
because  of  a  change  in  economic  conditions. 

Mining  claims  located  for  manganese 
must  be  declared  null  and  void  for  lack  of  a 
discovery  where,  although  manganese  was 
sold  from  some  of  the  claims  and  other 
claims  in  the  vicinity  during  World  War 
II  and  the  post-war  period  when  a  Govern- 
ment buying  program  was  in  existence, 
the  evidence  shows  that  since  the  end  of 
the  buying  program  in  1959  the  price  of 
manganese  has  dropped  50  percent  and 
sales  of  domestic  manganese  have  ceased 
and  there  is  no  reasonable  prospect  of  a 
future  market,  the  need  for  manganese 
being  supplied  by  higher  grade  imported 
manganese. 

United  States  v.  Alvis  F.  Denison  et  ah, 
A-29S84,  etc.  (Apr.  24,  1964)      71  I.D.  144 

Where  a  contest  is  brought  against  a 
mining  claim  on  the  ground  of  lack  of  dis- 
covery, after  the  Government  has  made  a 
prima  facie  showing  that  there  has  not  been 
a  discovery,  the  burden  of  proof  is  upon 
the  contestees  to  show  by  a  preponderance 
of  the  evidence  that  a  discovery  has  been 
made. 

United  States  v.  Richard  C.  Porter  et  ah, 
A-298S2   (Apr.  24,  1964) 

Where  a  contest  is  brought  against  a 
mining  claim  on  the  ground  of  lack  of  dis- 
covery of  a  valuable  mineral,  the  burden 
of  proof  is  upon  the  contestee  to  show  by 
a  preponderance  of  the  evidence  that  a  dis- 
covery has  been  made  after  the  Govern- 
ment has  made  a  prima  facie  showing  that 
there  has  not  been  a  discovery. 
United  States  v.  R.  R.  Hensler,  Sr.  et  ah, 
A-29973   (May  14,  1964) 


When  the  Government  makes  a  prima 
facie  case  in  a  contest  against  a  mining 
claim  that  there  has  not  been  a  discovery, 
the  burden  of  going  forth  shifts  to  the 
claimant  to  show  by  a  preponderance  of 
the  evidence  that  his  claim  is  valid. 

A  discovery  once  made  does  not  validate 
a  mining  claim  for  all  time;  it  must  be 
shown  at  the  time  the  application  for  pat- 
ent is  made  that  the  claim  is  mineral  in 
character  and  valuable  for  its  mineral 
content. 

United   States   v.    Fred    Gamla,    A-29948 
(June  3, 1964) 

No  hearing  is  necessary  to  declare  min- 
ing claims  void  ao  initio  where  the  records 
of  the  Department  show  that  at  the  time 
of  location  of  the  claims  the  land  was  not 
open  to  such  location. 
Robert  K.  Foster  et  ah,  A-29857  (June  15, 
1964) 

The  Secretary  of  the  Interior  has  clear 
authority  to  initiate  contest  proceedings 
to  determine  the  validity  of  a  mining  claim, 
even  though  an  application  for  a  patent 
has  not  been  filed. 

United  States  v.  Dr.  Raymond  F.  Oyler, 
A-29923  (June  15,  1964) 

Where,  after  the  location  of  a  mining 
claim,  land  in  the  claim  is  classified  for 
disposition  under  the  Small  Tract  Act  and 
patents  are  issued  under  that  act  with  a 
reservation  to  the  United  States  of  the 
mineral  rights,  the  Department  has  no 
authority  to  issue  a  patent  to  the  mining 
claimant  just  for  the  mineral  rights  when 
no  regulation  exists  which  permits  it  to 
do  so  but  this  lack  of  authority  does  not 
affect  the  validity  of  the  mining  claim. 
The  Dredge  Corporation,  A-29997 
(June  15,  1964) 

The  United  States  is  not  estopped  from 
determining  the  validity  of  a  mining  claim 
because  it  did  nothing  to  prevent  the  trans- 
fer of  the  claim  from  the  original  locator 
to  others  and  from  the  latter  to  the  pres- 
ent holder  of  the  claim  or  because  the 
United  States  did  not  institute  a  contest 
against  the  claim  at  an  earlier  date. 
United  States  v.  C.  If.  Reyes  et  ah,  A-30098 
(Aug.  18,  1964) 

The  Secretary  of  the  Interior  may,  act- 
ing through  the  Bureau  of  Land  Manage- 
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ment,  initiate  a  contest  proceeding  to 
determine  the  validity  of  a  mining  claim 
even  though  no  application  for  patent  has 
been  filed  by  the  claimant,  no  other  ap- 
plication for  the  land  has  been  filed,  and 
no  withdrawal  of  the  land  for  classification 
is  being  made. 

United  States  v.  Anita  E.  Spurrier  et  al., 
A-29306  (Oct.  21,  1964) 

To  validate  a  mining  claim  covering 
minerals  for  which  a  market  must  be 
shown,  it  must  appear  that  the  minerals 
probably  exist  on  the  claim  in  such  quan- 
tities as  will  justify  extraction. 
United  States  v.  E.  V.  Pressentin  and 
Devisees  of  the  H.  S.  Martin  Estate, 
A-30004  (Nov.  24,  1964)  71  I.D.  447 

VI.  DISCOVERY 

To  constitute  a  valid  discovery  upon  a 
lode  mining  claim  there  must  be  exposed 
within  the  limits  of  the  claim  a  vein  or 
lode  of  mineral-bearing  rock  in  place, 
possessing  in  and  of  itself  a  present  or 
prospective  value  for  mining  purposes. 

The  discovery  required  by  the  mining 
laws  means  more  than  a  showing  only  of 
isolated  bits  of  mineral  not  connected  with 
or  leading  to  substantial  values. 

It  is  not  until  minerals  have  been  found 
and  the  evidence  is  of  such  a  character 
that  a  person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of 
his  labor  and  means,  with  the  reasonable 
prospect  of  success,  in  developing  a  valu- 
able mine,  that  the  requirement  of  discov- 
ery under  the  mining  laws  have  been  met. 

Where  an  applicant  for  a  mineral  patent 
has  shown  no  more  than  that  it  is  possible 
to  detect  the  presence  of  minerals  in  ma- 
terial taken  from  veins  within  the  limits 
of  a  claim,  the  applicant  has  not  met  the 
requirements  of  the  mining  laws  to  entitle 
him  to  a  patent. 

United  States  v.  Josephine  Lode  Mining 
and  Development  Company,  A-27090 
(May  11,  1955) 

The  discovery  sufficient  to  validate  a 
mining  location  for  deposits  of  sand  and 
gravel  must  include  a  showing  that  such 
deposits  can  be  removed  and  marketed  at 
a  profit. 

Use  of  Special  Criteria  to  Determine  the 
Mineral  Character  of  Mining  Claims  Lo- 


cated   for    Sand    and    Gravel,    M-36295 
(Aug.  1,  1955) 

To  constitute  a  valid  discovery  upon  a 
lode  mining  claim  there  must  be  exposed 
within  the  limits  of  the  claim  a  vein  or 
lode  of  mineral-bearing  rock  in  place, 
possessing  in  and  of  itself  a  present  or 
prospective  value  for  mining  purposes. 

It  is  not  until  minerals  have  been 
found  and  the  evidence  is  of  such  a  char- 
acter that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expendi- 
ture of  his  labor  and  means,  with  the 
reasonable  prospect  of  success,  in  develop- 
ing a  valuable  mine,  that  the  require- 
ment of  discovery  under  the  mining  laws 
has  been  met. 

Even  though  it  is  possible  to  detect  the 
presence  of  minerals  in  samples  taken  from 
veins  or  stringers  found  within  the  limits 
of  a  lode  mining  claim,  this  does  not  con- 
stitute discovery  under  the  mining  laws. 
United  States  v.  Wilmot  D.  Everett  et  al., 
A-27010  (Supp.)  (Oct.  17,  1955) 

A  mineral  discovery  made  by  the  Geo- 
logical Survey  may  not  be  adopted  by  a 
subsequent  locator  under  the  United  States 
mining  laws  as  a  basis  for  his  location  at 
least  where  there  has  been  no  abandon- 
ment of  the  discovery  wells  by  the  Survey. 
Virgin  No.  3  Lode  Claim;  Whether  Dis- 
covery Made  by  Geological  Survey  May  be 
Adopted  by  Locator  of  a  Mining  Claim  as 
a  Discovery  to  Support  the  Locationr 
M-36424  (Mar.  4,  1957) 

Where  a  deposit  of  sandstone  is  shown 
not  to  have  a  present  or  prospective  mar- 
ket value,  it  is  not  a  valuable  deposit 
within  the  mining  law  and  a  claim  based 
on  such  a  deposit  is  properly  declared  null 
and  void. 

United     States     v.      George     W.     Blackr 
A-27411  (Apr.  1,  1957)  64  I.D.  93 

Recitals  of  discovery  in  notices  of  loca- 
tion are  not  evidence  of  discovery  nor  are 
affidavits  of  annual  assessment  work  or 
notices  of  intention  to  hold  claims  in  years 
when  assessment  work  is  not  required. 
J.  C.  Nelson  et  al.,  A-27321  (Apr.  26,  1957) 

64  I.D.  103 

To  constitute  a  valid  discovery  upon  a 
mining  claim  there  must  be  a  discovery  of 
such  a  valuable  deposit  of  mineral  within 
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the  limits  of  the  claim  as  would  warrant 
a  prudent  man  in  the  expenditure  of  his 
labor  and  means,  with  the  reasonable 
prospect  of  success,  in  developing  a  valu- 
able mine 

United  States  v.  Alonzo  A.  Adams  et  ah, 
A-27364  (July  1,1957) 

To  satisfy  the  requirement  of  discovery 
on  a  placer  mining  claim  located  for  sand 
and  gravel  prior  to  July  23, 1955,  it  must  be 
shown  that  the  deposit  can  be  extracted, 
removed,  and  marketed  at  a  profit. 

When  the  Government  charges  that  no 
discovery  has  been  made  within  a  mining 
claim  on  land  open  to  the  operation  of  the 
mining  laws,  the  contestee  may  show  that 
discovery  occurred  after  the  contest  was 
initiated,  in  the  absence  of  a  withdrawal 
of  the  land  from  the  operation  of  the  min- 
ing laws  in  the  interim. 

Where  evidence  introduced  by  the  Gov- 
ernment in  a  contest  brought  against  the 
validity  of  a  mining  claim  tends  to  show 
that  no  discovery  has  been  made  and 
where  that  evidence  is  supported  by  evi- 
dence of  the  contestee's  witnesses  and 
where  the  contestee  has  not  been  able  to 
produce  convincing  evidence  that  a  dis- 
covery has  been  made,  the  Government 
will  prevail  and  the  claim  will  be  declared 
null  and  void. 

United  States  v.  Everett  Foster  et  ah, 
A-27421  (Jan.  8,  1958)  65  I.D.  1 

Where  locators  of  a  mining  claim  fail  to 
prove  that  their  claim  is  situated  in  a 
different  position  from  that  asserted  by 
the  Government  in  adversary  proceedings 
against  the  validity  of  the  claim  and  where 
the  best  evidence  produced  at  the  hearing 
is  that  the  claim  is  situated  as  asserted  by 
the  Government  and  that  no  discovery  of 
valuable  mineral  deposits  had  been  made 
within  the  limits  of  the  claim  prior  to  the 
withdrawal  of  the  land  from  the  operation 
of  the  mining  laws,  it  is  proper  to  hold  the 
claim  to  be  null  and  void. 
United  States  v.  Willard  Christensen  et  ah, 
A-27549  (May  14. 1958) 

Where  discovery  of  oil  is  made  by  an 
individual  transferee  of  a  placer  mining 
claim  located  by  several  persons  for  more 
than  20  acres  prior  to  Mar.  2,  1911,  the 
transferee  is  not,  as  he  would  be  were  the 


discovery  made  of  another  mineral,  limited 
to  the  20  acres  surrounding  the  discovery 
point. 

Union  Oil  Company  of  California  v.  West- 
ern Drilling  and  Producing  Co.  et  ah, 
A-27588  (July  14,  1958) 

To  satisfy  the  requirement  of  discovery 
on  mining  claims  located  for  pumice,  it 
must  be  shown  that  the  deposit  can  be 
extracted,  removed,  and  marketed  at  a 
profit. 

A  showing  of  present  production  of  a 
mineral  substance  of  wide  occurrence,  such 
as  pumice,  without  a  concurrent  showing 
that  the  production  is  being  marketed  at 
a  profit  is  not  sufficient  to  validate  a 
mining  claim  located  for  that  substance. 

A  showing  of  past  production  of  a  min- 
eral substance  of  wide  occurrence,  such 
as  pumice,  without  a  showing  that  there 
is  a  present  demand  for  the  production  is 
not  sufficient  to  validate  a  mining  claim 
located  for  that  substance. 
United  States  v.  Pumice  Sales  Corporation, 
and  United  States  v.  Crystalite  Aggregates, 
A-27578  (July  28, 1958) 

To  satisfy  the  requirement  of  discovery 
on  mining  claims  located  for  sand  and 
gravel  or  limestone  it  must  be  shown  that 
the  deposits  can  be  extracted,  removed  and 
marketed  at  a  profit  and  where  such  a 
showing  is  not  made  the  claims  are 
properly  declared  null  and  void. 
United  States  v.  Francis  N.  Dlouliy  et  ah, 
A-27668  (Sept.  24, 1958) 

Where  the  alleged  discovery  in  a  min- 
ing claim  consists  only  of  an  indication 
of  tungsten  and  zirconium  which  of  them- 
selves do  not  warrant  a  reasonable  man 
in  the  further  expenditure  of  time  and 
money  with  the  reasonable  prospect  of  suc- 
cess in  an  effort  to  develop  a  valuable  mine, 
there  has  been  no  valid  discovery  of  a 
valuable  mineral  deposit  within  the 
meaning  of  the  mining  laws. 

In  the  absence  of  a  valid  discovery  with- 
in the  meaning  of  the  mining  laws,  the 
mere  hope  or  expectation  based  upon  a  gen- 
eral belief  that  values  increase  with  depth 
is  not  sufficient  to  validate  a  mining  claim. 
United  States  v.  Laura  Duvall  and  Clifford 
F.     Russell,     A-27717     (Nov.     19,     1958) 

65  I.D.  458 
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To  satisfy  the  requirement  of  discovery 
on  a  placer  mining  claim  located  for  clay, 
it  must  be  shown  that  the  deposit  can  be 
extracted,  removed  and  marketed  at  a 
profit,  and  where  the  evidence  is  to  the 
contrary  the  claim  is  properly  declared  null 
and  void. 

United  States,  Contestant  v.  John  B. 
Kathe,  Jr.,  Contestee,  A-27744  (Nov.  19, 
1958) 

To  satisfy  the  requirement  of  discovery 
on  a  placer  mining  claim  located  for  lime- 
stone, it  must  be  shown  that  the  deposit 
can  be  extracted,  removed  and  marketed 
at  a  profit  and  when  such  a  showing  is 
not  made  the  claims  are  properly  declared 
null  and  void. 

United  States  v.  J.  R.  Clements,  A-27751 
(Dec.  15,  1958) 

Deposits  of  gypsum  which  did  not  have 
a  market  value  during  the  times  when  the 
lands  containing  the  deposits  were  sub- 
ject to  location  under  the  mining  law  are 
not  valuable  deposits  within  the  mining 
law,  and  claims  containing  such  deposits 
are  properly  declared  null  and  void. 
United  States  v.  G.  C.  (Tom)  Mulkern, 
A-27746  (Jan.  19,  1959) 

To  constitute  a  valid  discovery  upon  a 
lode  mining  claim  there  must  be  exposed 
within  the  limits  of  the  claim  a  vein  or  lode 
of  mineral-bearing  rock  in  place  which  will 
warrant  a  reasonably  prudent  man  in 
spending  time  and  money  with  a  reason- 
able prospect  of  developing  a  paying  mine. 
United  States  v.  John  Giulio,  A-27842 
(Feb.  6,  1959) 

The  elements  necessary  to  achieve  a 
valid  discovery  in  a  lode  claim  under  the 
mining  laws  are  that  there  must  be  a  vein 
or  lode  of  quartz  or  other  rock  in  place, 
that  the  quartz  or  other  rock  in  place  must 
carry  some  valuable  mineral  deposit,  and 
that  the  two  preceding  elements,  when 
taken  together,  must  be  such  as  to  warrant 
a  prudent  man  in  the  expenditure  of  his 
time  and  money  in  an  effort  to  develop  a 
valuable  mine. 

Assays  of  samples  taken  from  mining 
claims  which  show  the  presence  of  valu- 
able minerals  are  proper  evidence  to  be 
considered  in  arriving  at  a  conclusion  as 
to  whether  a  prudent  man  would  be  justi- 


fied in  going  ahead  with  the  development 
of  a  mining  claim. 

It  is  not  error  to  give  weight  to  the 
opinions  expressed  at  a  hearing  on  the 
validity  of  a  mining  claim  where  those 
opinions  are  supported  by  testimony  from 
which  the  hearings  officer  could  properly 
conclude  that  a  discovery  sufficient  to  vali- 
date the  claim  has  been  made. 
United  States  v.  C.  F.  Smith,  A-27S67 
(Apr.  30,  1959)  66  I. D.  169 

To  satisfy  the  requirements  of  discovery 
on  a  placer  mining  claim  located  for  sand 
and  gravel  prior  to  July  23,  1955,  it  must 
be  shown  that  the  deposit  could  prior  to 
that  date  be  extracted,  removed  and  mar- 
keted at  a  profit,  and  where  the  evidence 
is  to  the  contrary  the  claim  is  properly 
declared  null  and  void. 
United  States  v.  P.  D.  Proctor  et  al., 
A-27899   (May  4,  1959) 

A  mere  showing  of  the  presence  of  min- 
erals within  the  limits  of  a  mining  claim 
without  a  showing  that  the  minerals  have 
value  does  not  meet  the  requirement  of 
the  mining  laws  that  to  validate  a  mining 
claim  a  discovery  of  a  valuable  mineral 
deposit  within  the  limits  of  the  claim 
must  be  made. 

Julius  R.  Guglielmetti,  A-27871   (May  13, 
1959) 

If  the  evidence  fails  to  establish  either 
the  mineral  nature  of  or  the  discovery  of 
valuable  mineral  deposits  in  land  classi- 
fied as  suitable  for  disposal  to  a  State  as 
school  indemnity  selection  there  is  no  basis 
for  denying  the  State's  right  to  acquire  the 
land  as  an  indemnity  selection. 
Augusta  G.  Stanley  v.  State  of  California, 
A-27928  (June  15,  1959) 

Mining  claims  are  properly  declared  null 
and  void  when  the  claimant  fails  to  show 
that  a  valuable  discovery  has  been  made 
on  each  of  the  claims. 

United    States    v.    Eric    North,    A-27936 
(July  1, 1959) 

To  constitute  a  valid  discovery  on  a  lode 
mining  claim  there  must  be  a  discovery  on 
the  claim  of  a  lode  or  vein  which  would 
warrant  a  prudent  man  in  the  expenditure 
of  his  labor  and  means,  with  a  reasonable 
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prospect  of  success,  in  developing  a  valu- 
able mine. 
Alice  H.  Feighner,  A-27937  (July  1,  1959) 

Discovery  of  a  valuable  mineral  deposit 
upon  a  contested  placer  mining  claim  suf- 
ficient to  justify  the  issuance  of  a  patent 
is  not  established  by  evidence  of  mineral 
values  obtained  from  samples  taken  from 
gravels  extending  into  the  claim  from  a 
worked-out  deposit  in  another  claim  or 
from  samples  taken  from  tailings  washed 
into  the  claim  from  another  claim  when 
the  extension  of  the  possible  gold-bearing 
gravels  and  the  volume  of  tailings  therein 
is  small. 

Neither  a  presumption  of  discovery 
based  upon  the  age  of  a  placer  mining 
claim  and  improvements  thereon  nor  geo- 
logical inference  of  a  valuable  mineral  de- 
posit therein  arising  from  an  assumption 
that  an  ancient  channel  containing  mineral 
deposits  similar  to  deposits  found  in  ad- 
joining claims  also  underlies  the  claim  is 
sufficient  to  establish  a  discovery  which 
will  support  an  application  for  patent. 
United  States  v.  John  R.  and  Pearl  S. 
Dodson,  A-27905  (July  31,  1959) 

The  elements  necessary  to  achieve  a 
valid  discovery  in  a  lode  claim  under  the 
mining  laws  are  that  there  must  be  a 
vein  or  lode  of  quartz  or  other  rock  in 
place,  that  the  quartz  or  other  rock  in 
place  must  carry  gold  or  some  other  valu- 
able mineral  deposit,  and  that  the  two 
preceding  elements,  when  taken  together, 
must  be  such  as  to  warrant  a  prudent 
man  in  the  expenditure  of  his  time  and 
money  in  an  effort  to  develop  a  valuable 
mine. 

United    States    v.     Vestal    L.    Pearson, 
A-28005  (Aug.  17,  1959) 

The  elements  necessary  to  achieve  a 
valid  discovery  in  a  lode  claim  under  the 
mining  laws  are  that  there  must  be  a 
vein  or  lode  of  quartz  or  other  rock  in 
place,  that  the  quartz  or  other  rock  in 
place  must  carry  some  valuable  mineral 
deposit,  and  that  the  two  preceding  ele- 
ments, when  taken  together,  must  be  such 
as  to  warrant  a  prudent  man  in  the  ex- 
penditure of  his  time  and  money  in  an 
effort  to  develop  a  valuable  mine. 

Proof  of  the  presence  of  valuable  de- 
posits of  minerals  indicated  by  successful 


mining  operations  on  lands  surrounding  a 
mining  claim  may  raise  a  geological  in- 
ference of  the  existence  of  valuable  de- 
posits on  the  claim  but  such  inference 
cannot  be  accepted  as  a  substitute  for 
proof  of  actual  discovery  on  the  claim. 
United  States  v.  Bert  Lee  Doane,  A-28094 
(Oct.  30,  1959) 

To  satisfy  the  requirements  of  dis- 
covery on  a  placer  mining  claim  located 
for  sand  and  gravel,  it  must  be  shown 
that  the  deposit  can  be  extracted, 
removed,  and  marketed  at  a  profit,  and 
where  the  evidence  is  to  the  contrary, 
the  claim  is  properly  declared  null  and 
void. 

In  a  contest  against  the  validity  of  a 
mining  claim,  the  claimant  must  show 
by  a  preponderance  of  the  evidence  that 
his  claim  is  valid  and  if  he  does  not,  his 
claim  is  properly  held  invalid. 
United  States  v.  The  Dredge  Corpora- 
tion, A-28022    (Dec.  18,  1959) 

To  satisfy  the  requirement  of  dis- 
covery on  a  placer  mining  claim  located 
for  sand  and  gravel  prior  to  July  23, 
1955,  it  must  be  shown  that  the  deposit 
can  be  extracted,  removed,  and  marketed 
at  a  profit  and  where  claimants  fail  to 
make  that  showing  the  claim  is  properly 
declared  null  and  void. 

To  hold  that  a  mining  claim  located 
for  a  common  variety  of  sand  and  gravel 
prior  to  July  23,  1955,  must  be  perfected 
by  a  discovery  (including  marketability) 
made  before  that  date  is  not  to  give 
retrospective  application  to  the  act  of 
July  23,  1955,  which  bars  locations  there- 
after made  for  common  varieties  of  sand 
and  gravel. 

Clear  Gravel  Enterprises,  Inc.,  The 
Dredge  Corporation,  Inc.,  A-27967, 
A-27970  (Dec.  29,  1959) 

To  satisfy  the  requirements  of  dis- 
covery on  a  placer  mining  claim  located 
for  sand  prior  to  July  23,  1955,  it  must 
be  shown  that  the  deposit  could  prior 
to  that  date  be  extracted,  removed,  and 
marketed  at  a  profit,  and  where  the 
claimants  fail  to  make  that  showing  the 
claim  is  properly  declared  null  and  void. 
United  States  v.  Quenton  L.  Brewer 
et  al.,  A-27908   (Dec.  29,  1959) 
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A  mining  claim  is  properly  declared 
null  and  void  where  the  evidence  shows 
that  no  valuable  discovery  of  mineral, 
such  as  would  warrant  a  prudent  man 
in  the  further  expenditure  of  his  labor 
and  means  in  developing  a  valuable 
mine,  has  been  made  on  the  claim. 
United  States  v.  Herbert  T.  Bartron, 
A-28113  (Jan.  15,  1960) 

It  is  the  duty  of  an  applicant  for  a 
mining  patent  to  keep  discovery  points 
available  for  inspection  by  Government 
mining  examiners ;  the  examiners  have 
no  duty  to  rehabilitate  discovery  points 
or  to  make  a  discovery  for  the  applicant. 

An  applicant  for  a  mining  patent  has 
the  burden  of  proving  in  a  contest 
against  his  claim  that  a  discovery  has 
been  made ;  the  Government  is  not 
obliged  to  prove  either  that  the  land  is 
nonmineral  or  that  no  discovery  of  a 
valuable  mineral  deposit  has  been  made. 

Neither  a  presumption  of  discovery 
based  upon  the  age  of  a  placer  mining 
claim  and  reported  recoveries  of  gold 
upon  it  in  the  past  nor  geological  infer- 
ence of  a  valuable  mineral  deposit 
therein  arising  from  an  assumption  that 
an  ancient  river  channel  containing 
mineral  deposits  similar  to  deposits 
found  in  an  adjoining  claim  also  under- 
lies the  claim  is  sufficient  to  establish 
a  discovery  which  will  support  an  appli- 
cation for  patent. 

United  States  v.  Jesse  Edwards,  A-28145 
(Jan.  20,  1960) 

To  satisfy  the  requirements  of  dis- 
covery on  mining  claims  located  for 
minerals  of  common  occurrence,  it  must 
be  shown  that  the  deposit  can  be  ex- 
tracted, removed,  and  marketed  at  a 
profit ;  where  the  evidence  shows  that 
there  is  no  market  for  the  limestone 
deposits  on  several  placer  mining  claims, 
the  claims  are  properly  declared  null 
and  void. 

United  States  v.   Charles  L.   Seeley   and 
Gerald  F.  Lopez,  A-28127  (Jan.  28,  1960) 

To  satisfy  the  requirement  of  dis- 
covery on  placer  mining  claims  located 
for  sand  and  gravel  prior  to  July  23, 
1955,  it  must  be  shown  that  the  deposits 
can  be  extracted,  removed,  and  marketed 
at  a  profit. 


To  constitute  a  valid  discovery  upon 
a  mining  claim  there  must  be  a  dis- 
covery of  such  a  valuable  deposit  of 
mineral  within  the  limits  of  the  claim 
as  would  warrant  a  prudent  man  in  the 
expenditure  of  his  labor  and  means,  with 
a  reasonable  prospect  of  success,  in 
developing  a  valuable  mine. 
United  States  v.  Reed  H.  Parkinson, 
A-28144  (Feb.  1,  1960) 

To  constitute  a  discovery  of  a  valuable 
mineral  there  must  be  shown  an  exposure 
within  the  limits  of  a  claim  of  minerals  of 
such  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means  with  a 
reasonable  prospect  of  success  in  develop- 
ing a  valuable  mine;  and  in  addition,  for 
widespread  nonmetalliferous  minerals  such 
as  sand  and  gravel,  it  must  be  shown  that 
the  deposits  can  be  extracted,  removed,  and 
marketed  at  a  profit. 

United  States  v.  Thomas  R.  Shuck  et  ah, 
A-27965  (Feb.  2, 1960) 

To  satisfy  the  requirements  for  discov- 
ery on  a  placer  mining  claim  located  for  a 
deposit  of  clay,  it  must  be  shown  that  the 
clay  is  not  only  marketable  at  a  profit  but 
that  it  is  not  a  common  clay  suitable  only 
for  the  manufacture  of  ordinary  brick,  tile, 
pottery,  and  similar  products. 

A  deposit  of  clay  which  contains  im- 
purities useful  as  flux  material  in  the 
manufacture  of  sewer  pipe  but  which  is  not 
of  an  unusual  or  exceptional  nature  is  a 
common  clay  where  it  is  clear  that  all 
common  clays  possess  the  same  substances 
and  in  more  or  less  the  same  degree. 
United  States  v.  Mary  A.  Mattey,  A-28009 
(Feb.  29,  1960)  67  I. D.  63 

It  is  the  duty  of  a  mining  claimant  whose 
claim  is  being  contested  to  keep  discovery 
points  available  for  inspection  by  Govern- 
ment mining  examiners;  the  examiners 
have  no  duty  to  rehabilitate  discovery 
points  or  to  make  a  discovery  for  the 
claimants. 

A   mining  claimant  has  the  burden  of 
proving  in  a  contest  against  his  claim  that 
a  discovery  has  been  made. 
United  States  v.  Lucetta  A.  Hunt  and  Don* 
aid  B.  Hunt,  A-28189  (Feb.  29,  1960) 
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To  satisfy  the  requirements  of  a  dis- 
covery on  a  placer  mining  claim  located 
for  sand,  it  must  be  shown  that  the  deposit 
can  be  extracted,  removed,  and  presently 
marketed  at  a  profit ;  when  such  showing 
is  not  made  the  claim  is  properly  declared 
null  and  void. 

United  States  v.  Eastern  Utah  Develop- 
ment Company,  A-28179  (Feb.  29,  1960) 

To  satisfy  the  requirement  for  a  dis- 
covery on  a  placer  mining  claim  located 
for  sand  and  gravel  before  July  23,  1955, 
it  must  be  shown  that  the  deposit  claimed 
to  have  been  discovered  could  have  been 
extracted,  removed,  and  marketed  at  a 
profit  prior  to  that  date. 
United  States  v.  Heirs  of  John  D.  Stack 
et  at,  A-28157  (Mar.  28,  1960) 

Deposits  of  a  common  variety  of  building 
stone  which  are  not  marketable  at  a  profit 
are  not  valuable  deposits  amounting  to  a 
discovery  within  the  meaning  of  the  mining 
laws,  and  a  mining  claim  located  in  July 
1952  for  such  deposits  is  properly  declared 
null  and  void  where  evidence  at  a  hearing 
shows  that  the  stone  was  not  marketable 
at  a  profit  before  July  23,  1955,  on  which 
date  the  deposits  were  withdrawn  from  lo- 
cation under  the  mining  laws  by  section  3 
of  the  act  of  July  23, 1955. 
United  States  v.  Philip  Jungert,  A-28199 
(Apr.  14,  1960) 

A  mining  claimant  must  sustain  her  ap- 
plication for  patent  by  showing  a  discovery 
Of  valuable  mineral  which  justifies  a  per- 
son of  ordinary  prudence  in  the  further 
expenditure  of  his  labor  and  means  with  a 
reasonable  prospect  of  success  in  develop- 
ing a  valuable  mine. 

United    States    v.    Bessie    Lee,    A-2822S 
(Apr.  22,  1960) 

It  is  the  duty  of  an  applicant  for  a  min- 
ing patent  to  keep  discovery  points  avail- 
able for  inspection  by  Government  min- 
ing examiners ;  the  examiners  have  no 
duty  to  rehabilitate  discovery  points  or 
to  make  a  discovery  for  the  applicant. 
United  States  v.  Jay  R.  Fogal,  A-28233 
(May  10,  1960) 

The  mere  presence  of  gold  on  a  placer 
mining  claim  located  for  gold  does  not 
satisfy  the  requirement  of  the  discovery  of 
a  "valuable  mineral  deposit"  under  the 


mining  laws  where  it  is  shown  that  the 
amount  of  gold  present  is  extremely  lim- 
ited and  would  not  warrant  a  man  of 
ordinary  prudence  in  the  further  expendi- 
ture of  time  and  money  with  a  reasonable 
prospect  of  success  in  developing  a  pay- 
ing mine. 

United  States  v.  Robert  W.  Carnes, 
A-28178  (May  23,  1960) 

A  mining  claim  is  properly  held  null  and 
void  in  the  absence  of  evidence  showing 
the  discovery  of  a  valuable  mineral  deposit 
which  would  justify  a  man  of  ordinary 
prudence  in  the  further  expenditure  of  his 
time  and  money  with  a  reasonable  pros- 
pect of  success  in  an  effort  to  develop  a. 
valuable  mine. 

United  States  v.  T.  C.  Middlesivart  et  al„ 
A-28286  (June  9, 1960)  67  I.D.  232 

A  discovery  of  appreciable  mineral  val- 
ues in  a  small  exposure  which  is  unrelated 
to  other  mineralization  is  insufficient  to 
constitute  a  valid  discovery  of  a  valuable 
mineral  deposit  where  other  exposures  on 
the  claim  show  no  mineral  values. 

Where  in  a  contest  brought  on  an  appli- 
cation for  a  mining  patent  it  is  determined 
that  no  discovery  has  been  made  on  the 
claim,  the  necessary  result  of  this  deter- 
mination is  that  the  mining  claim  is  in- 
valid, even  though  the  Department  pur- 
ports only  to  reject  the  application  for 
patent. 

United  States  v.  Kenneth  F.  and  George 
A.     Carl  He,     A-28012     (June     10,     1960) 

67  I.D.  417 

Where  it  is  shown  in  a  contest  against 
the  validity  of  a  placer  mining  claim  lo- 
cated for  building  stone  that  the  deposits 
of  stone  are  of  a  common  variety  which  is 
not  marketable  at  a  profit,  it  is  proper  to 
conclude  that  no  discovery  has  been  made 
within  the  meaning  of  the  mining  laws, 
and  a  claim  located  for  such  deposits 
is  properly  declared  null  and  void  where 
evidence  at  a  hearing  shows  the  stone 
was  not  marketed  at  a  profit  before  July 
23,  1955,  on  which  date  the  deposits  were 
withdrawn  from  location  under  the  min- 
ing laws  by  section  3  of  the  act  of  July 
23,  1955. 

United  States  v.  Jacobo  Armenta  et  al., 
A-28248  (June  22, 1960) 


476 


MINING    CLAIMS,    VI 


Since  a  mining  claim  may  be  declared 
invalid,  if  evidence  in  a  contest  brought 
against  it  fails  to  show  a  discovery  of  a 
valuable  mineral  deposit  necessary  to  val- 
idate the  claim  whether  or  not  the  contest 
charges  asked  that  the  claim  be  held  in- 
valid, the  amendment  of  the  contest 
charges  to  include  a  prayer  that  the  claim 
be  declared  null  and  void  instead  of  only 
that  an  application  for  patent  be  rejected 
is  without  prejudice  to  the  mining 
claimant. 

The  finding  of  mineralization  in  place 
between  walls  of  country  rock  which  may 
induce  a  prudent  person  to  undertake 
further  exploration  in  the  hope  of  un- 
covering greater  values  is  not  sufficient  to 
constitute  a  discovery  unless  the  miner- 
alization exposed  is  sufficient  to  justify 
a  person  of  ordinary  prudence  in  the  fur- 
ther expenditure  of  his  labor  and  means 
with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 

An  applicant  for  a  mining  patent  has 
the  burden  of  proving  in  a  contest  against 
his  claim  that  a  discovery  has  been  made 
within  the  limits  of  the  claim. 
United  States  v.  Amcol  Mining  and  Milling 
Company,  A-28405   (June  27,  1960) 

A  mining  claimant  must  sustain  his 
application  for  patent  by  showing  a  dis- 
covery of  valuable  mineral  which  justifies 
a  person  of  ordinary  prudence  in  the  fur- 
ther expenditure  of  labor  and  means  with 
a  reasonable  prospect  of  success  in  develop- 
ing a  valuable  mine. 

United  States  v.  Santiam  Cooper  Mines, 
Inc.,  A-28272  ( June  27, 1960 ) 

A  mining  claimant  must  sustain  his  ap- 
plication for  patent  by  showing  a  dis- 
covery of  valuable  mineral  which  justi- 
fies a  person  of  ordinary  prudence  in  the 
further  expenditure  of  labor  and  means 
with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 

Mining  claims  are  properly  declared  null 
and  void  when  the  claimant  fails  to  show 
that  a  discovery  of  valuable  mineral  has 
been  made  on  each  of  the  claims. 

United  States  v.  C.  0.  Magnuson,  A-28373 

(Aug.  18, 1960) 

To  satisfy  the  requirement  for  a  dis- 
covery on  a  placer  mining  claim  located 
for  sand  and  gravel  before  July  23,  1955,  it 


must  be  shown  that  the  exposed  materials 
appearing  within  the  limits  of  the  claims 
could  have  been  extracted,  removed  and 
marketed  at  a  profit  prior  to  that  date, 
and  where  such  a  showing  is  not  made  the 
mining  claim  is  properly  declared  null  and 
void. 

United  States  v.  E.  J.  Fife  and  Eugene  M. 
Fife,  A-28386  (Sept.  19, 1960) 

The  mining  laws  require  for  a  valid  dis- 
covery of  mineral  on  a  lode  claim  a  show- 
ing of  a  vein  or  lode  of  quartz  or  other 
rock  in  place  carrying  gold  or  some  other 
valuable  mineral  deposit  which  would 
warrant  a  prudent  man  in  the  expenditure 
of  his  time  and  money  in  an  effort  to  de- 
velop a  valuable  mine. 
United  States  v.  Walter  A.  Woodward, 
A-28051  (Oct.  3,  1960) 

Establishing  the  presence  of  low  value 
minerals  in  a  lode  claim,  which  a  prudent 
man  would  not  be  justified  in  spending 
time  and  money  to  develop,  with  a  reason- 
able prospect  of  success  in  developing  a 
valuable  mine,  is  insufficient  to  constitute 
valid  discovery  under  mining  laws.  It  is 
not  enough  that  the  showing  would  war- 
rant further  exploration  in  the  hopes  of 
finding  a  valuable  deposit. 
United  States  v.  Harold  Ahlstrom  et  al.t 
A-28490  (Dec.  16, 1960) 

An  assumption  of  mineralization  in- 
ferred from  the  results  of  geological 
mapping  and  geophysical  and  geochemical 
testing,  which  simply  invites  further  ex- 
ploration with  a  reasonable  chance  of 
finding  a  vein  or  lode  of  mineral  in  rock 
in  place,  is  not  sufficient  to  show  a  dis- 
covery of  a  valuable  mineral  deposit  which 
will  meet  the  requirement  of  the  mining 
laws. 

When  the  conclusion  sought  to  be  estab- 
lished by  geophysical  and  geochemical  evi- 
dence is  merely  that  a  geological  inference 
may  be  made  of  the  existence  of  unexposed 
mineralization  below  the  surface  which 
would  justify  further  exploration  in  the 
hope  of  exposing  a  vein  or  lode,  it  is  not 
necessary  to  determine  whether  that  evi- 
dence could  be  accepted  as  establishing  the 
discovery  of  a  vein  or  lode. 
United  States  v.  New  Park  Mining  Com- 
pany, A-28530  (Jan.  25,  1961) 
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When  the  sole  production  of  a  placer 
mining  claim  located  prior  to  July  23,  1955, 
is  "blow  sand"  that  can  be  disposed  of  in 
only  a  small  local  market  area  as  underfill 
and  for  horticultural  purposes,  a  discovery 
of  a  valuable  mineral  has  not  been  made 
and  the  claim  is  not  subject  to  patent  un- 
der the  mining  laws,  since  the  sand  so 
used  cannot  be  classified  as  sand  then  sub- 
ject to  location  under  the  mining  laws. 
United  States  v.  Abe  Jaramillo,  A-28533 
(Feb.  6. 1901) 

To  satisfy  the  requirement  for  discov- 
ery on  a  placer  mining  claim  located  for 
sand  and  gravel  before  July  23,  1955,  it 
must  be  shown  that  the  exposed  materials 
appearing  within  the  limits  of  the  claim 
could  have  been  extracted,  removed  and 
marketed  at  a  profit  prior  to  that  date, 
and  when  such  a  showing  is  not  made  the 
mining  claim  is  properly  declared  null  and 
void. 

United    States   v.    Nick    Chournos  et    ah, 
A-2S577  (July  14,  1961) 

Where  an  applicant  for  a  mineral  patent 
has  shown  no  more  than  that  there  are 
bodies  of  low-grade  minerals  on  his  claims 
and  has  not  shown  that  there  is  a  reason- 
able expectation  that  the  minerals  exposed 
on  the  claims  lead  to  minerals  of  greater 
value  or  that  they  exist  in  quantities 
which  would  cause  a  prudent  man  to  ex- 
pend his  time  and  money  in  developing  the 
claims,  the  applicant  is  not  entitled  to  a 
mineral  patent. 

A  valid  discovery  under  the  mining  laws 
requires  more  than  the  finding  of  mineral 
indications  which  would  not  warrant  de- 
velopment work  but  only  further  explor- 
atory work  to  determine  if  a  valuable 
mineral  deposit  exists  in  the  claim. 
United  States  v.  Clyde  Raymond  Altman 
and  Charles  M.  Russell,  A-28478  (July  17, 
1961)  68  I.D.  235 

In  a  contest  against  the  validity  of  a 
mining  claim  the  United  States  must  pre- 
sent a  prima  facie  case  that  the  claim  is 
(l(  invalid,  whereupon  the  claimant  must  show 
'  by  a  preponderance  of  the  evidence  that 
his  claim  is  valid,  and  if  he  does  not  his 
claim  is  properly  held  invalid. 

To  satisfy  the  requirements  of  a  discov- 

I   ery  on  a  placer  mining  claim  located  for 

sand  and  gravel,  it  must  be  shown  that 


the  deposit  can  be  extracted,  removed  and 
presently  marketed  at  a  profit  and  when 
such  showing  is  not  made  the  claim  is 
properly  declared  null  and  void. 
United  States  v.  Mary  V.  Chamberlin, 
A-28610  (July  17,  1961) 

A  valid  discovery  on  a  lode  claim  re- 
quires finding  valuable  deposits  of  mineral 
in  rock  in  place  so  located  that  the  vein 
or  mineral-bearing  body  may  be  followed 
with  reasonable  hope  and  assurance  of 
ultimately  developing  a  valuable  mine. 
Reports  of  assays  showing  that  occasional 
samples  of  material  from  lode  mining 
claims  contain  high  values  for  gold  are  not 
conclusive  evidence  of  a  valid  discovery  but 
other  relevant  factors  are  to  be  considered, 
such  as  the  extent  of  mineral  deposits  on 
the  claims  and  the  number  of  samples  of 
material  assayed  from  the  claims  showing 
only  a  trace  or  no  mineral  values,  in  de- 
termining whether  a  discovery  of  valuable 
minerals  has  been  made. 

A  decision  declaring  six  lode  mining 
claims  null  and  void  for  lack  of  discovery 
is  proper  where  evidence  at  a  hearing  sup- 
ports the  conclusion  that  there  has  not  been 
a  discovery  of  minerals  of  such  a  charac- 
ter that  a  person  of  ordinary  prudence 
would  be  justified  in  the  further  expendi- 
ture of  his  labor  and  means,  with  a  rea- 
sonable prospect  of  success,  in  developing 
valuable  mines,  although  he  might  be  justi- 
fied in  further  exploration  of  the  claims 
with  the  view  of  making  a  discovery. 
United  States  v.  C.  F.  Prucss,  Sr.  et  al., 
A-28641  (Aug.  22,  1961) 

The  finding  of  mineralization  in  place 
between  walls  of  country  rock  which  may 
induce  a  prudent  person  to  undertake 
further  exploration  in  the  hope  of  uncover- 
ing greater  values  is  not  sufficient  to  consti- 
tute a  discovery  unless  the  mineralization 
exposed  is  sufficient  to  justify  a  person  of 
ordinary  prudence  in  the  further  expendi- 
ture of  his  labor  and  means  with  a  reason- 
able prospect  of  success  in  developing  a 
valuable  mine. 

It  is  not  until  minerals  have  been  found 
and  the  evidence  is  of  such  a  character  that 
a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  his 
labor  and  means,  with  the  reasonable  pros- 
pect of  success,  in  developing  a  valuable 
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mine,  that  the  requirement  of  discovery  un- 
der the  mining  laws  has  been  met. 
United  States  v.  Richard  S.   Way  et  al., 
A-28739  (Sept.  11,  1961) 

To  constitute  a  valid  discovery  upon  a 
lode  mining  claim  there  must  be  exposed 
within  the  limits  of  the  claim  a  vein  or 
lode  of  mineral-bearing  rock  in  place  of 
such  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with 
a  reasonable  prospect  of  success,  in  de- 
veloping a  valuable  mine. 

To  constitute  a  valid  discovery  of  com- 
mon varieties  of  nonmetallic  minerals  of 
widespread  occurrence  upon  a  mining  claim 
there  must  be  exposed  within  the  limits 
of  the  claim  a  deposit  of  such  mineral  of 
such  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with 
a  reasonable  prospect  of  success,  in  de- 
veloping a  valuable  mine  for  a  present 
market ;  and,  in  addition,  it  must  be  shown 
that  the  deposits  can  be  extracted,  re- 
moved, and  marketed  at  a  profit. 
United  States  v.  Iron  Clad  Mining  Com- 
pany, A-28655  (Sept.  14,  1961) 

Mining  claims  and  mill  sites  are  properly 
declared  null  and  void  where  the  evidence 
indicates  that  a  discovery  of  valuable  min- 
erals has  not  been  made  on  the  claims  and 
that  the  mill  sites  are  neither  being  occu- 
pied or  used  for  mining  and  milling  pur- 
poses nor  intended  to  be  occupied  and  used 
for  mining  and  milling  purposes. 
United  States  v.  Charles  P.  MacKenzie, 
A-28659  (Nov.  1,  1961) 

Where  it  is  shown  in  a  proceeding  con- 
ducted pursuant  to  section  5  of  the  Sur- 
face Resources  Act  that  discovery  has  not 
been  made  on  unpatented  mining  claims 
located  prior  to  July  23,  1955,  the  claims 
may  not  be  used,  prior  to  the  issuance  of 
patents  therefor,  for  other  than  mining 
purposes  and  the  claims  are  subject  to  the 
limitations  and  restrictions  imposed  by  sec- 
tion 4  of  that  act. 

United  States  v.  Kathryne  Craghohn, 
United  States  v.  Ralph  Martin,  A-28690 
(Jan.  30,  1962) 

To  satisfy  the  requirement  for  a  discov- 
ery on  a  building  stone  claim  located  be- 


fore July  23,  1955,  it  must  be  shown  that 
the  exposed  materials,  a  common  variety 
of  stone,  appearing  within  the  limits  of  a 
claim  could  have  been  extracted,  removed, 
and  marketed  at  a  profit  prior  to  that 
date,  and  where  such  a  showing  is  not 
made  the  mining  claim  is  properly  declared 
null  and  void. 

United  States  v.  Alfred  Coleman,  A-28557 
(Mar.  27,  1962) 

A  mining  claim  is  properly  declared 
null  and  void  where  representative  samp- 
lings from  the  claim  show  insignificant 
mineral  values  on  the  claim. 

Mere  possession  of  a  mining  claim  for 
25    years    does    not    dispense    with    the 
necessity  for  a  discovery. 
United  States  v.  Essie  M.  Russell,  A-28875 
(Apr.  27,  1962) 

In  a  contest  against  the  validity  of 
placer  mining  claims,  based  on  lack  of  dis- 
covery of  a  valuable  mineral,  the  claimants 
can  prevail  only  on  the  strength  of  their 
evidence  that  affirmatively  establishes  a 
discovery  and  where  they  fail  to  establish 
the  existence  of  a  discovery  by  a  prepon- 
derance of  the  evidence  their  claims  are 
properly  declared  null  and  void. 
United  States  v.  George  J.  Patee  et  al, 
A-28731  (May  7, 1962) 

Placer  mining  claims  which  do  not  con- 
tain an  appreciable  amount  of  the  min- 
eral salts  for  which  the  claims  were  located 
are  properly  held  null  and  void. 

Where  the  mineral  salts  for  which  a 
mining  claim  is  located  exist  in  sufficient, 
quantity  on  a  claim  to  make  removal  feasi- 
ble and  the  product  resulting  from  the 
solution  of  the  salts  in  water  can  be  sold 
at  a  profit,  the  claim  is  valid. 
United  States  v.  Eleanor  A.  Gray  et  al., 
A-28710  (May  18, 1962) 

A  decision  declaring  mining  claims  null 
and  void  for  lack  of  discovery  is  proper 
where  evidence  at  a  hearing  supports  the 
conclusion  that  there  has  not  been  a  dis- 
covery of  minerals  of  such  a  character  that 
a  person  of  ordinary  prudence  would  be 
justified  in  the  further  expenditure  of  his 
labor  and  means,  with  a  reasonable  pros- 
pect of  success,  in  the  development  of  the 
claims. 

United  States  v.  Arizona  Exploration 
Company  et  al.,  A-28876  (June  22,  1962) 
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A  mere  showing  of  minerals  is  insuffici- 
ent to  constitute  a  discovery  under  the 
mining  laws. 

A  Government  mineral  examiner  inves- 
tigating a  mining  claim  prior  to  a  proceed- 
ing under  the  act  of  July  23,  1955,  has  no 
duty  to  test  a  claim  for  discovery  beyond 
examining  the  discovery  points  made  avail- 
able by  the  mining  claimant. 
United  States  v.  Spar  Mining  Company  et 
al,  A-28786  (July  30, 1962) 

A  discovery  which  will  validate  a  mining 
claim  requires  a  disclosure  of  mineral  in 
such  quantity  and  quality  as  to  justify  a 
reasonably  prudent  person  in  the  further 
expenditure  of  his  labor  and  means  with 
a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 
United  States  v.  Humboldt  Placer  Mining 
Company  and  Del  De  Rosier,  A-28754 
(July  31,  1962) 

The  finding  of  mineralization  in  place 
within  the  limits  of  a  mining  claim  which 
may  induce  a  prudent  person  to  undertake 
further  exploration  in  the  hope  of  uncov- 
ering greater  values  is  not  sufficient  to 
constitute  a  discovery  unless  the  minerali- 
zation exposed  is  sufficient  to  justify  a 
person  of  ordinary  prudence  in  the  further 
expenditure  of  his  labor  and  means 
with  a  reasonable  prospect  of  success  in 
developing  a  valuable  mine. 
United  States  v.  Jessie  Shackleford  et  al., 
A-28788  (Aug.  15, 1962) 

To  satisfy  the  requirements  for  discov- 
ery on  a  placer  mining  claim  located  for 
building  stone  before  July  23,  1955,  it  must 
be  shown  that  the  materials  within  the 
limits  of  the  claim  could  have  been  ex- 
tracted, removed,  and  marketed  at  a  profit 
prior  to  that  date,  and  when  such  showing 
is  not  made  the  mining  claim  is  properly 
declared  null  and  void. 
United  States  v.  Joe  H.  York  and  Jemina 
York,  A-28806  (Aug.  16,  1962) 

To  establish  the  validity  of  a  mining 
claim  which,  in  1954,  was  located  on  ac- 
count of  deposits  of  a  common  variety  of 
building  stone,  the  mining  claimant  must 
show  that  on  or  before  July  23,  1955,  the 
stone  was  marketable  at  a  profit,  and  if 
the  validity  of  such  a  claim  is  not  so  es- 
tablished, the  claim  is  subject  to  the  limi- 
tations of  section  4  of  the  act  of  July  23, 


1955,  restricting  the  use  of  vegetative  and 
other  surface  resources  on  the  land  covered 
by  the  claim. 

United  States  v.  Donald  J.  Morgan, 
A-28702  (Aug.  21,  1962) 

To  satisfy  the  requirements  for  discov- 
ery on  a  placer  mining  claim  located  for 
sand,  gravel,  or  stone  before  July  23,  1955, 
it  must  be  shown  that  the  exposed  mate- 
rials appearing  within  the  limits  of  the 
claim  could  have  been  extracted,  removed, 
and  marketed  at  a  profit  prior  to  that 
date,  and  when  such  a  showing  is  not  made 
the  mining  claim  is  properly  declared  null 
and  void. 

United  States  v.  Fisher  Contracting  Com- 
pany, John  T.  Katsenes,  Intervener, 
A-28779  (Aug.  21,  1962) 

A  decision  declaring  mining  claims  null 
and  void  is  proper  where  the  record  sup- 
ports the  conclusion  that  there  has  not 
been  a  discovery  of  valuable  minerals  on 
any  of  the  claims  within  the  meaning  of 
the  mining  laws  which  require  that  min- 
erals be  found  of  such  a  character  that  a 
person  of  ordinary  prudence  would  be  jus- 
tified in  the  further  expenditure  of  his 
labor  and  means  with  a  reasonable  prospect 
of  success  in  developing  a  valuable  mine. 
United  States  v.  Wonder  Mountain  Mining 
Company,  A-28936  (Sept.  11,  1962) 

To  prevail  in  a  contest  against  a  min- 
ing claim,  the  claimant  must  show  a 
discovery  of  valuable  mineral  which 
justifies  a  person  of  ordinary  prudence 
in  the  further  expenditure  of  labor  and 
means  with  a  reasonable  prospect  of 
success  in  developing  a  valuable  mine. 
United  States  v.  Ben  Fullingim  and 
John  Tinkle,  A-28850   (Sept.  18,  1962) 

A  valid  discovery  under  the  mining 
laws  requires  more  than  a  showing  of 
small  quantities  of  low-grade  minerals 
on  a  mining  claim.  There  must  be 
shown  a  basis  for  a  reasonable  expecta- 
tion that  the  minerals  exposed  on  the 
claim  will  lead  to  minerals  of  greater 
value  or  that  they  exist  in  quantities 
which  would  cause  a  prudent  man  to 
expend  his  time  and  money  in  attempt- 
ing to  develop  a  paying  mine. 
United  States  v.  C.  R.  Altman  and 
Charles  M.  Russell,  A-28787  (Sept.  19, 
1962) 
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To  satisfy  the  requirement  for  dis- 
covery on  a  mining  claim  located  for  a 
deposit  of  building  stone  which  is  locat- 
able  under  the  act  of  July  23,  1955,  it 
must  be  shown  that  the  stone  within 
the  claim  could  have  been  extracted, 
removed,  and  marketed  at  a  profit,  and 
when  such  showing  is  not  made  the 
mining  claim  is  properly  declared  null 
and  void  for  want  of  a  discovery. 
United  States  v.  D.  G.  Ligier  et  al, 
A-29011  (Oct.  8,  1962) 

In  a  proceeding  under  subsection  5(c) 
of  the  act  of  July  23,  1955,  to  determine 
the  rights  of  a  mining  claimant  to  the 
surface  resources  of  his  mining  claim; 
a  finding  that  the  claim  is  subject  to 
the  limitations  and  restrictions  of  section' 
4  of  that  act  is  proper  when  there  is 
no  evidence  that  a  discovery  of  a  valu- 
able mineral  deposit  has  been  made  on 
the  claim. 

United    States    v.    Joseph    Knox    et    al, 
A-29059  (Oct.  31.  1962) 

It  is  proper  to  reject  an  application 
for  patent  of  a  placer  mining  claim  and 
to  declare  the  claim  null  and  void  where 
the  evidence  presented  in  a  contest  pro- 
ceeding fails  to  show  a  discovery  of  a 
valuable  mineral  deposit  under  the  min- 
ing laws,  the  evidence  merely  showing 
the  presence  of  gold  in  quantities  in- 
sufficient to  warrant  a  man  of  ordinary 
prudence  to  expend  further  time  and 
money  with  a  reasonable  prospect  of 
success  in  developing  a  paying  mine. 
United  States  v.  Richard  L.  and  Nellie 
V.  Effenbeck,  A-29113   (Jan.  15,  1963) 

It  is  proper  to  declare  a  mining  claim 
null  and  void  where  the  evidence  pre- 
sented in  a  contest  proceeding  fails  to 
show  a  discovery  of  a  valuable  mineral 
deposit  under  the  mining  laws,  the  evi- 
dence merely  showing  the  presence  ofi 
uranium  in  quantities  insufficient  to  war- 
rant a  man  of  ordinary  prudence  to 
expend  further  time  and  money  with  a 
reasonable  prospect  of  success  in  develop- 
ing a  paying  mine. 

The  Department  does  not  require  the 
finding  of  a  commercial  ore  body  before 


finding  that  a  valid  discovery  under  the 
mining   laws   has   been   made. 
United  States  v.  Robert  A.  Mindte  et  al., 
A-29151  (Feb.  4,  1963) 

To  constitute  a  valid  discovery  upon 
a  lode  mining  claim  there  must  be  a 
discovery  on  the  claim  of  a  lode  or  vein 
bearing  mineral  which  would  warrant  a 
prudent  man  in  the  expenditure  of  his 
labor  and  means,  with  a  reasonable 
prospect  of  success,  in  developing  a  valu- 
able mine;  it  is  not  sufficient  that  the 
showing  might  warrant  further  explora- 
tion in  the  hope  of  finding  a  valuable 
deposit. 

United    States    v.    Estate    of    Carroll   D. 
Murphy  et  al,   A-29198    (Mar.   12,  1963) 

To  satisfy  the  requirement  for  discovery 
on  a  placer  mining  claim  located  for  dec- 
orative building  stone  and  clay  before 
July  23,  1955,  it  must  be  shown  that  the 
materials  within  the  limits  of  the  claim 
could  have  been  extracted,  removed,  and 
marketed  at  a  profit  before  that  date,  and 
when  such  showing  is  not  made  the  mining 
claim  is  properly  declared  null  and  void. 

A  mining  claimant  has  the  burden  of 
proving  in  a  contest  against  his  claim  that 
a  discovery  has  been  made  after  the  Gov- 
ernment has  made  a  prima  facie  case  that 
the  claim  is  invalid  for  want  of  a  discovery 
of  a  valuable  mineral  deposit. 
United  States  v.  Kelly  Shannon  et  al., 
A-29166  (Apr.  12, 1963)  70  I.D.  136 

In  a  contest  challenging  the  validity  of 
mining  claims  located  for  sand,  gravel, 
and  rock,  the  claims  are  properly  held  to 
be  null  and  void  on  the  basis  of  a  showing 
of  large  quantities  of  usable  sand,  gravel, 
and  rock  on  the  contested  claims  where 
there  is  no  showing  that  there  is  a  present 
market  for  the  materials  found  on  those 
claims. 

United  States  v.  Joseph  A.  Schelden  et  al, 
A-29078  (Apr.  26,  1963) 

In  a  contest  challenging  the  validity  of 
his  mining  claim  for  lack  of  a  discovery  of 
a  valuable  mineral  deposit,  a  mining  claim- 
ant must  sustain  the  validity  of  the  claim 
by  showing  a  discovery  of  valuable  min- 
eral which  is  sufficient  to  justify  a  person 
of  ordinary  prudence  in  the  further  ex- 
penditure of  labor  and  means  with  a  rea- 
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sonable  prospect  of  success  in  developing 
a  valuable  mine. 

United  States  v.  William  M.  Burnett  et  al, 
A-29157  (May  13,  1963) 

Two  sales  of  an  uncommon  variety  of 
stone  for  $260  in  a  period  of  two  years 
falls  far  short  of  establishing  that  the 
stone  constitutes  a  valuable  mineral  de- 
posit which  will  establish  the  validity  of 
a  mining  claim. 

United   States  v.  Frank  Melluzzo   et  ah, 
A-29074  (May  20,  1963)  70  I.D.  184 

Where  there  is  no  showing  that  there 
are  within  the  limits  of  a  mining  claim 
deposits  of  sand  and  gravel  in  sufficient 
quantities  to  induce  a  prudent  man  to  ex- 
pend his  labor  and  means  with  a  reason- 
able prospect  of  developing  a  valuable  op- 
eration, there  has  been  no  discovery  within 
the  meaning  of  the  mining  law. 
United  States  v.  Charles  H.  Hcnrikson 
and  Oliver  M.  Hcnrikson,  A-28763 
(June  4,  1963)  70  I.D.  212 

After  a  hearing  has  been  held  in  con- 
nection with  a  Governmental  contest  to 
establish  the  invalidity  of  certain  placer 
mining  claims,  there  is  no  basis  for  order- 
ing further  proceedings  in  the  case  when 
the  contestee  had  adequate  opportunity  to 
establish  that  there  had  been  a  discovery 
on  the  claim  but  the  evidence  at  the  hear- 
ing fails  to  show  more  than  the  presence  of 
gold  in  quantities  insufficient  to  warrant  a 
man  of  ordinary  prudence  to  expend  fur- 
ther time  and  money  with  a  reasonable 
prospect  of  success  in  developing  a  paying 
mine  and  that  there  had  been  much  mining 
done  on  one  of  the  claims  years  previous 
to  the  contest  proceeding. 
United  States  v.  Sam  Goehring,  A-29407 
(July  2,  1963) 

A  mining  claimant  has  the  burden  of 
proving,  in  a  contest  against  his  claim, 
that  a  discovery  has  been  made,  after  the 
Government  has  made  a  prima  facie  case 
that  the  claim  is  invalid  for  want  of  a  dis- 
covery of  a  valuable  mineral  deposit. 

It  is  proper  to  hold  a  placer  mining 
claim  null  and  void  where  the  evidence 
presented  in  a  contest  proceeding  fails  to 
show  a  discovery  of  a  valuable  mineral 
deposit  under  the  mining  laws,  the  evi- 
dence merely  showing  the  presence  of  gold 
in  quantities  insufficient  to  warrant  a  man 


of   ordinary  prudence  to   expend  further 
time  and  money  with  a  reasonable  prospect 
of  developing  a  valuable  mine. 
United  States  v.  Robert  G.  and  Orpha  B. 
McMillan,  A-29456  (July  26,  1963) 

The  fact  that  one  is  occupying  public 
land  and  diligently  working  toward  mak- 
ing discovery  gives  him  certain  possessory 
rights  but  not  as  against  the  United  States, 
and  the  land  that  he  is  occupying  may  be 
withdrawn  from  location  under  the  min- 
ing law  so  as  to  invalidate  any  mining 
claim  on  which  a  discovery  is  made  after 
such  withdrawal. 
Ernest  Smith,  A-29590   (Aug.  2,  1963) 

A  mining  claim  is  properly  declared  null 
and  void  when  the  evidence  supports  a 
finding  that  a  valuable  discovery  has  not 
been  made  within  the  limits  of  the  claim. 
United  States  of  America  v.  Pearl  Clarke 
et  al,  A-29639  (Oct.  17,  1963)     70  I.D.  455 

A  contest  against  a  mining  claim  chal- 
lenging the  validity  of  the  claim  for  lack 
of  a  discovery  of  a  valuable  mineral  de- 
posit is  improperly  dismissed  on  the  ground 
that  the  contestant  has  not  made  a  prima 
facie  case  when  the  uncontro verted  evi- 
dence shows  only  the  existence  of  a  per- 
sistent vein  containing  gold  in  quantities 
too  slight  to  justify  development  with  a 
reasonable  prospect  of  success  in  obtaining 
a  paying  mine  although  it  would  warrant 
further  prospecting. 

United  States  v.  Roy  Calvin  Westmore- 
land, A-30178   (Apr.  9,  1964) 

A  decision  declaring  a  mining  claim  null 
and  void  is  proper  when  the  record  sup- 
ports the  conclusion  that  there  has  not 
been  a  discovery  of  a  valuable  mineral 
deposit  within  the  meaning  of  the  rule  an- 
nounced in  Castle  v.  Womble,  19  L.D.  455, 
457  (1894). 

United  States  v.  John  Olson  et  al.,  United 
States  v.  Thor  W.  Paulsen  et  al.,  United 
States  v.  Patricia  Lemoge  Hudelson, 
A-29953,  A-29958,  A-29969  (Apr.  13,  1964) 

Although  a  mining  claim  may  have  been 
valid  in  the  past  because  of  a  discovery  on 
the  claim  of  a  valuable  deposit  of  mineral, 
the  mining  claim  will  lose  its  validity  if 
the  mineral  deposit  ceases  to  be  valuable 
because  of  a  change  in  economic  condi- 
tions. 
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Mining  claims  located  for  manganese 
must  be  declared  null  and  void  for  lack 
of  a  discovery  where,  although  manganese 
was  sold  from  some  of  the  claims  and  other 
claims  in  the  vicinity  during  World  War  II 
and  the  post-war  period  when  a  Govern- 
ment buying  program  was  in  existence,  the 
evidence  shows  that  since  the  end  of  the 
buying  program  in  1959  the  price  of  man- 
ganese has  dropped  50  percent  and  sales  of 
domestic  manganese  have  ceased  and  there 
is  no  reasonable  prospect  of  a  future  mar- 
ket, the  need  for  manganese  being  supplied 
by  higher  grade  imported  manganese. 
United  States  v.  Alvis  F.  Denison  et  al., 
A-29884,  etc.  (Apr.  24,  1964)        71  I.D.  144 

A  mining  claim  is  properly  declared  null 
and  void  where  the  evidence  shows  that 
no  valuable  discovery  of  mineral,  such  as 
would  warrant  a  prudent  man  in  the  fur- 
ther expenditure  of  his  labor  and  means 
in  developing  a  valuable  mine,  has  been 
made  on  the  claim.  A  valid  discovery 
under  the  mining  laws  requires  more  than 
the  finding  of  mineral  indications  which 
would  not  warrant  development  work  but 
only  further  exploratory  work  to  deter- 
mine if  a  valuable  mineral  deposit  exists 
in  the  claim. 

United  States  v.  Richard  C.  Porter  et  at., 
A-29882  (Apr.  24,  1904) 

An  application  for  a  mineral  patent  will 
be  rejected  and  the  mining  claim  declared 
null  and  void  where,  although  the  claim 
may  formerly  have  been  valuable  for  min- 
erals, it  is  not  shown  as  a  present  fact 
that  the  land  is  mineral  in  character  and 
is  valuable  for  its  mineral  content. 
United  States  v.  LaFortuna  Uranium 
Mines,  Inc.,  A-29852  (May  4,  1964) 

Evidence  in  administrative  record  as  to 
value,  present  demand  and  marketability 
of  mineral  salts  obtained  from  mining 
claim  located  within  the  limits  of  Rouge 
River  National  Forest  held  insufficient  to 
satisfy  the  requirements  of  the  mining 
laws. 

When  mining  claims  are  located  on  lands 
within  a  national  forest,  the  showing 
of  mineral  values  must  be  clear  and 
unequivocal. 

United  States  v.  Eleanor  A.  Gray  et  al., 
A-28710  (Supp.)  (May  7, 1964) 


To  constitute  a  valid  discovery  upon  a 
lode  mining  claim  there  must  be  a  dis- 
covery on  the  claim  of  a  lode  or  vein 
bearing  mineral  which  would  warrant  a 
prudent  man  in  the  expenditure  of  his 
labor  and  means,  with  a  reasonable  pros- 
pect of  success,  in  developing  a  valuable 
mine ;  it  is  not  sufficient  that  there  is  only 
a  showing  which  would  warrant  further 
exploration  in  the  hope  of  finding  a  valu- 
able deposit. 

A  mining  claimant  has  the  burden  of 
proving  in  a  contest  against  his  claim  that 
a  discovery  has  been  made  within  the  limits 
of  the  claim. 

United  States  v.  Edgecumbe  Exploration 
Company,  Inc.,  A-29908  (May  25,  1964) 

It  is  not  until  minerals  have  been  found 
and  the  evidence  is  of  such  a  character 
that  a  person  of  ordinary  prudence  would 
be  justified  in  the  further  expenditure  of 
his  labor  and  means  with  the  reasonable 
prospect  of  success  in  developing  a  valu- 
able mine  that  the  requirement  of  dis- 
covery under  the  mining  laws  has  been 
met. 

The  discovery  required  by  the  mining 
laws  means  more  than  a  showing  only  of 
isolated  bits  of  mineral  not  connected 
with  or  leading  to  substantial  values. 

To  constitute  a  valid  discovery  upon  a 
lode  mining  claim  there  must  be  exposed 
within  the  limits  of  the  claim  a  vein  or 
lode  of  mineral  bearing  rock  in  place  pos- 
sessing a  present  or  prospective  value  for 
mining  purposes. 

When  the  Government  makes  a  prima 
facie  case  in  a  contest  against  a  mining 
claim  that  there  has  not  been  a  discovery, 
the  burden  of  going  forth  shifts  to  the 
claimant  to  show  by  a  preponderance  of 
the  evidence  that  his  claim  is  valid. 

A  discovery  once  made  does  not  validate 
a  mining  claim  for  all  time;  it  must  be 
shown  at  the  time  the  application  for 
patent  is  made  that  the  claim  is  mineral 
in  character  and  valuable  for  its  mineral 
content. 

United   States  v.   Fred    Garula,   A-2994S 
(June  3,  1964) 

In  a  contest  challenging  the  validity  of 
his  mining  claim  for  lack  of  a  discovery  of 
a  valuable  mineral  deposit,  a  mining  claim- 
ant must  sustain  the  validity  of  the  claim 
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by  showing  a  discovery  of  a  valuable  min- 
eral which  is  sufficient  to  justify  a  person 
of  ordinary  prudence  in  the  further  ex- 
penditure of  labor  and  means  with  a  rea- 
sonable prospect  of  success  in  developing 
a  valuable  mine. 

United  States  v.  Dr.  Raymond  F.  Oyler, 
A-29923  (June  15,  1964) 

It  is  proper  to  declare  a  lode  mining 
claim  null  and  void  where  the  evidence  pre- 
sented in  a  contest  proceeding  fails  to  show 
the  existence  of  a  discovery  of  a  valuable 
mineral  deposit,  the  evidence  merely  show- 
ing that  there  is  some  mineral  enrichment 
of  the  claim  but  not  in  amounts  sufficient 
to  justify  a  man  of  ordinary  prudence  to 
expend  further  time  and  money  with  a 
reasonable  prospect  of  success  in  develop- 
ing a  paying  mine. 

United  States  v.  J.  S.  Devenny,  A-30031 
(June  19, 1964) 

A  mining  claimant  has  the  burden  of 
proving  in  a  contest  against  his  claim  that 
a  discovery  has  been  made  after  the  Gov- 
ernment has  made  a  'prima  facie  case  that 
the  claim  is  invalid  for  want  of  a  discovery 
of  a  valuable  mineral  deposit,  and  where 
the  land  covered  by  the  claim  has  been 
withdrawn  from  all  mineral  entry,  the 
claimant  must  show  that  the  discovery 
preceded  the  effective  date  of  the  with- 
drawal. 

United  States  v.  Julius  S.  Foster  and  Min- 
erals Engineering  Company,  A-29994 
(June  24,  1964) 

It  is  proper  to  reject  a  patent  application 
and  declare  a  lode  mining  claim  null  and 
void  where  the  evidence  presented  in  a 
contest  proceeding  fails  to  show  a  discov- 
ery of  a  valuable  mineral  deposit  even 
though  such  evidence  may  be  sufficient  to 
justify  further  exploration  of  the  claim. 
United  States  v.  Edwin  R.  Satirers  et  al., 
A-30097  (July  9, 1964) 

A  mining  claim  is  properly  held  null  and 
void  in  the  absence  of  evidence  showing 
the  discovery  of  a  valuable  mineral  deposit 
which  would  justify  a  prudent  man  in  the 
further  expenditure  of  time  and  money 
with  a  reasonable  prospect  of  success  in 
an  effort  to  develop  a  valuable  mine ;  mere 
willingness  to  proceed  is  insufficient  in  the 
absence  of  justification. 


In  a  contest  against  a  mining  claim,  the 
claimant  has  the  burden  of  proof  under  the 
Administrative  Procedure  Act  to  establish 
the  validity  of  his  claim. 
United  States  v.  Melvin  L.  Nevitt,  A-30030 
(July  28,  1964) 

A  mining  claim  is  properly  declared  null 
and  void  where  there  has  not  been  found 
on  the  claim  minerals  of  such  valuable 
character  that  a  person  of  ordinary  pru- 
dence would  be  justified  in  the  further  ex- 
penditure of  his  labor  and  means  with  a 
reasonable  prospect  of  success  in  develop- 
ing a  valuable  mine. 

United  States  v.  C.  M.  Keyes  et  ah,  A-30098 
(Aug.  18,  1964) 

A  discovery  may  be  lost  as  a  result  of 
changed  economic  conditions  and  a  mining 
claim  may  be  invalidated  as  a  consequence 
of  the  loss  even  though  the  changed  eco- 
nomic conditions  which  cause  the  loss  of 
discovery  are  the  result  of  the  Govern- 
ment's control  of  the  gold  market. 

Where  the  evidence  as  to  discovery  on 
mining  claims  is  unsatisfactory  and  incon- 
clusive, the  case  will  be  remanded  for  a 
further  hearing. 

Ignited  States  v.  Irving  Rand  and  John  31. 
Balliet,  A-30036  (Oct.  19,  1964) 

In  a  hearing  on  a  contest  challenging  the 
validity  of  a  mining  claim  on  the  ground 
that  a  discovery  has  not  been  made,  it  is 
proper  to  permit  the  contestant's  witnesses, 
who  have  been  qualified  as  mining  experts 
and  to  whose  qualification  and  the  line  of 
questioning  eliciting  the  testimony  the 
contestee  has  not  objected,  to  give  their 
opinions  whether  or  not  a  prudent  man 
would  be  justified  in  spending  time  and 
money  with  a  reasonable  chance  of  suc- 
cess in  developing  a  paying  mine  on  the 
claim. 

Because  the  validity  of  a  mining  claim 
must  be  supported  by  a  showing  of  a  cur- 
rently valuable  mineral  deposit,  it  is  not 
error  for  an  expert  to  base  an  opinion  upon 
a  reasonable  chance  of  developing  a  pay- 
ing mine  on  the  claim  without  considering 
a  possible  increase  in  the  price  of  gold. 
United  States  v.  Anita  E.  Spurrier  et  al., 
A-29306  (Oct.  21,  1964) 

In  stating  the  rule  of  discovery  in  a 
mining  contest,  it  is  immaterial  to  state 
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the  rule  as  being  what  "a  prudent  man" 
would  do  rather  than  what  "a  man  of  or- 
dinary prudence"  would  do ;  it  is  frivolous 
to  assume  that  reference  to  "a  prudent 
man"  imposes  a  higher  degree  of  prudence 
than  a  reference  to  "a  man  of  ordinary 
prudence." 

It  is  not  error  for  a  hearing  examiner 
to  observe  in  his  evaluation  of  the  contest- 
ee's  evidence  in  a  contest  against  a  min- 
ing claim  that  such  evidence  shows  that 
the  gold  values  are  too  low  to  yield  a  profit 
if  the  claim  were  worked  when  it  clearly 
appears  that  his  decision  holding  the 
claim  to  be  invalid  is  predicated  upon 
an  independent  conclusion  that  the  evi- 
dence of  gold  within  the  claim  is  insuffi- 
cient to  warrant  a  prudent  man  in  the  ex- 
penditure of  time  and  money  in  an  effort 
to  develop  a  valuable  mine. 
United  States  v.  Leivis  Reece  et  at, 
A-30037  (Oct.  21,  1964) 

To  validate  a  mining  claim  covering 
minerals  for  which  a  market  must  be 
shown,  it  must  appear  that  the  minerals 
probably  exist  on  the  claim  in  such  quan- 
tities as  will  justify  extraction. 

A  showing  of  the  probable  existence  of 
minerals  in  such  quantities  as  will  justify 
the  further  expenditure  of  labor  and 
money  with  a  reasonable  prospect  of  suc- 
cess in  developing  a  valuable  mine  must  be 
made  to  meet  the  test  of  discovery  under 
the  mining  laws. 

Where  mining  claimants  have  not  shown 
that  deposits  of  talc  and  silica  on  their 
claims  probably  exist  in  sufficient  quanti- 
ties to  justify  a  prudent  man  in  spending 
his  labor  and  means  with  a  reasonable 
prospect  of  developing  a  valuable  mine, 
they  have  not  made  a  discovery  of  valuable 
mineral  deposits  within  the  meaning  of  the 
mining  laws. 

United  States  v.  E.  V.  Pressentin  and  De- 
visees of  the  H.  S.  Martin  Estate, 
A-30004  (Nov.  24,  1964)  71  I.D.  447 

To  constitute  a  valid  discovery  upon  a 
lode  mining  claim  there  must  be  exposed 
within  the  limits  of  the  claim  a  vein  or 
lode  of  mineral-bearing  rock  in  place  of 
such  character  that  a  person  of  ordinary 
prudence  would  be  justified  in  the  further 
expenditure  of  his  labor  and  means  with  a 


reasonable  prospect  of  success  in  develop- 
ing a  valuable  mine,  and  a  claim  is  prop- 
erly declared  invalid  when  no  evidence  is 
submitted  of  valuable  mineral  in  a  vein  or 
lode  but  only  assays  showing  some  values 
in  a  dump  and  it  is  not  established  that 
the  material  in  the  dump  came  from  the 
claim. 

United  States  v.  James  E.  Hubbart, 
A-30205  (Nov.  27,  1964) 

In  a  contest  challenging  the  validity  of 
a  mining  claim  for  lack  of  a  discovery  of 
a  valuable  mineral  deposit,  the  mining 
claimant  must  sustain  the  validity  of  the 
claim  by  showing  a  discovery  of  valuable 
mineral  which  is  sufficient  to  justify  a 
person  of  ordinary  prudence  in  the  further 
expenditure  of  labor  and  means  with  a 
reasonable  prospect  of  success  in  develop- 
ing a  valuable  mine. 

An  application  for  a  mineral  patent  will 
be  rejected  and  the  mining  claim  declared 
null  and  void  where,  although  the  claim 
may  have  possibly  been  valuable  for  min- 
erals in  the  past,  it  is  not  shown  as  a 
present  fact  that  the  claim  is  valuable  for 
minerals. 

A  mining  claim  is  properly  declared 
null  and  void  where  the  evidence  shows 
only  nominal  gold  values  are  present  on 
the  claim. 

United  States  v.  David  L.  and  Kathryn 
King,  A-30217  (Dec.  29, 1964) 

VII.  HEARINGS 
The  submission  on  appeal  of  new  evi- 
dence purporting  to  show  discovery,  which 
is  lacking  in  probative  value,  and  evidence 
of  relocation  or  amendment  of  the  claim, 
which  has  no  relevance  to  the  issue  of 
discovery,  does  not  warrant  granting  a 
new  hearing  in  a  mining  contest. 
United  States  v.  Lucetta  A.  Hunt  and 
Donald  B.  Hunt,  A-28189  (Feb.  29,  1960) 

A  hearing  is  not  required  by  Departmen- 
tal practice  or  by  the  requirements  of  due 
process  of  the  rejection  of  an  application 
for  a  patent  on  mining  claims  which,  26 
years  before  the  application  was  filed,  were 
declared  null  and  void  by  a  default  de- 
cision after  notice  of  charges  against  the 
claims,  including  a  charge  that  the  claims 
were  abandoned,  and  an  opportunity  for 
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a  hearing  thereon  were  given  the  record- 
title  owner  of  the  claims. 
Gabbs     Exploration     Company,     A-28139 
(Apr.  25,  1960)  67  I.D.  160 

Mining  claimants  who  assert  that  placer 
claims  within  the  boundaries  of  the  Navajo 
reservation  are  not  on  Indian  land  be- 
cause they  are  relocations  of  old  locations 
which  were  excluded  from  the  reservation 
will  be  afforded  an  opportunity  to  present 
evidence  of  the  facts  upon  which  they 
rely  to  exclude  the  claims  from  the 
reservation. 

John  D.  Archer,  Stephen  P.  Smoot,  A-28174 
(May  3,  1960)  67  I.D.  181 

A  mining  claimant  is  entitled  to  a  hear- 
ing in  a  contest  against  his  mining  claim 
but  he  loses  such  right  by  his  failure  to 
file  an  answer  denying  the  charge  against 
the  claim  within  the  time  allowed  by  the 
rules  of  practice,  and  his  claim  may  prop- 
erly be  declared  null  and  void. 
United  States  v.  Raymer  Garnett  et  al., 
A-28545  (Jan.  31, 1961) 

A  request  to  produce  new  evidence  which 
would  require  reopening  a  hearing  pro- 
ceeding in  a  contest  against  mining  claims 
will  be  denied  where  there  is  no  substan- 
tial equitable  basis  for  granting  the  re- 
quest. 

United    States    v.    Arizona    Exploration 
Company  et  al,  A-28876  (June  22,  1962) 

A  mining  claimant  who  fails  to  appear 
at  a  hearing  set  to  inquire  into  the  validity 
of  his  claim  and  offers  no  evidence  in  sup- 
port of  the  validity  of  the  claim  is  not 
entitled  to  further  consideration  on  the 
plea  that  the  United  States  did  not  show 
at  the  hearing  the  absence  of  a  discovery 
of  all  possible  minerals  in  the  claim. 
United  States  v.  Frank  J.  Clement  and  0. 
N.  England,  A-28920   (Sept.  11,  1962) 

Where  the  date  on  which  a  mining  claim 
was  located  as  shown  by  a  verified  state- 
ment filed  under  the  act  of  July  23,  1955, 
is  a  date  when  the  land  was  within  a  first 
form  reclamation  withdrawal  and  so  with- 
drawn from  mining  location,  and  after  the 
verified  statement  is  filed,  evidence  is  sub- 
mitted by  the  mining  claimants  tending  to 
show  that  the  claim  was  first  located  on 
a  date  when  the  land  was  open  to  mining 


entry,  the  Department  will  not  declare  the 
claim  null  and  void  for  having  been  lo- 
cated on  land  withdrawn  from  mineral 
entry  without  a  hearing  on  the  question 
of  the  date  on  which  the  claim  was  lo- 
cated. 

Mr.  and  Mrs.  Ted  R.  Wagner,  A-28989 
(Oct.  30,  1962)  69  I.D.  186 

After  a  hearing  has  been  held  in  con- 
nection with  a  governmental  contest  to  es- 
tablish the  invalidity  of  certain  placer 
mining  claims,  there  is  no  basis  for  order- 
ing further  proceedings  in  the  case  when 
the  contestee  had  adequate  opportunity 
to  establish  that  there  had  been  a  discov- 
ery on  the  claim  but  the  evidence  at  the 
hearing  fails  to  show  more  than  the  pres- 
ence of  gold  in  quantities  insufficient  to 
warrant  a  man  of  ordinary  prudence  to 
expend  further  time  and  money  with  a 
reasonable  prospect  of  success  in  develop- 
ing a  paying  mine  and  that  there  had  been 
much  mining  done  on  one  of  the  claims 
years  previous  to  the  contest  proceeding. 
United  States  v.  Sam  Goehring,  xA-29407 
(July  2,  1963) 

A  hearing  is  not  required  to  make  the 
determination  that  a  mining  location  made 
after  the  land  is  withdrawn  from  mineral 
location  is  void  from  its  inception. 
Henry  E.  Covington,  A-29495  (July  30,. 
1963) 

No  hearing  is  necessary  to  declare  min- 
ing claims  void  a b  initio  where  the  records 
of  the  Department  show  that  at  the  time 
of  location  of  the  claims  the  land  was 
not  open  to  such  location. 

A  mining  claimant  who  is  engaged  in 
discovery  work  but  has  not  made  a  dis- 
covery prior  to  the  withdrawal  of  the  land 
is  not  entitled  to  a  hearing  to  show  the 
extent  of  his  wrork  because  such  showing 
would  serve  no  purpose. 
Ernest  Smith,  A-29590  (Aug.  2, 1963) 

A  notice  of  hearing  in  a  mining  contest 
case  which  in  effect,  incorporates  the 
charges  in  the  complaint  that  the  land 
within  the  claim  is  nonmineral  in  charac- 
ter and  that  minerals  have  not  been 
found  within  the  limits  of  the  claim  in 
sufficient  quantities  to  constitute  a  valid 
discovery  sufficiently  complies  with  the  re- 
quirement in  section  5  of  the  Administra- 
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tive  Procedure  Act  that  a  notice  of  hearing 
state  the  matters  of  fact  and  law  asserted. 
United  States  of  America  v.  Pearl  Clarke 
et  ah,  A-29639  (Oct.  17, 1963)      70  I.D.  455 

It  is  proper  to  declare  mining  claims 
null  and  void  without  a  hearing  where  as 
a  matter  of  record  it  appears  that  the 
claims  were  located  on  land  that  had  pre- 
viously been  withdrawn  for  power  pur- 
poses. 

Where  mining  claims  are  declared  null 
and  void  ao  initio  without  a  hearing  be- 
cause they  were  located  on  withdrawn 
land,  the  claimants  are  not  precluded  from 
establishing  that  the  claims  are  simply 
continuations  of  valid  claims  which  were 
located  prior  to  the  withdrawal  and  a 
hearing  is  not  essential  for  that  purpose. 
Met  aline  Contact  Mines  et  al.,  A-29707 
(Dec.  11,  1963) 

A  hearing  is  not  required  by  Depart- 
mental practice  or  by  the  requirements 
of  due  process  on  the  rejection  of  an  ap- 
plication for  a  patent  on  mining  claims 
which,  over  25  years  before  the  patent 
application  was  filed,  were  declared  null 
and  void  in  adverse  proceedings  or  by  a 
default  decision  after  notice  of  charges 
against  the  claims  and  an  opportunity  for 
a  hearing  thereon  were  given  the  record- 
title  owner  of  the  claims. 
Union  Oil  Company  of  California  et  al., 
A-29560  (Apr.  17.  1964)  71  I.D.  169 

When  the  Government  makes  a  prima 
facie  case  in  a  contest  against  a  mining 
claim  that  there  has  not  been  a  discovery, 
the  burden  of  going  forth  shifts  to  the 
claimant  to  show  by  a  preponderance  of 
the  evidence  that  his  claim  is  valid. 
United  States  v.  Fred  Garula,  A-29948 
(June  3,  1964) 

Admission  of  hearsay  evidence  in  a  hear- 
ing held  to  determine  the  validity  of  a  min- 
ing claim  is  not  cause  for  reversal  if  the 
decision  is  supported  by  substantial  evi- 
dence, including  probative  hearsay. 
United  States  v.  C.  M.  Keyes  et  al.,  A-30098 
(Aug.  18,  1964) 

Where  the  evidence  as  to  discovery  on 
mining  claims  is  unsatisfactory  and  in- 
conclusive, the  case  will  be  remanded  for 
a  further  hearing. 

United  States  v.  Irving  Rand  and  John 
M.  Balliet,  A-30036  (Oct.  19, 1964) 


Where  a  Government  contest  against 
a  mining  claim  names  four  individuals  as 
contestees,  two  of  the  contestees  file  an 
answer  requesting  a  hearing,  an  attorney 
files  an  answer  purporting  to  be  on  behalf 
of  all  the  contestees,  notice  of  the  hearing 
is  served  only  on  the  attorney  and  none 
of  the  contestees  or  the  attorney  appears 
at  the  hearing  and  the  claim  is  declared 
null  and  void,  the  decision  will  be  set 
aside  and  the  case  remanded  for  another 
hearing  where  the  two  contestees  who  filed 
an  answer  submit  affidavits  that  the  at- 
torney did  not  represent  them  and  they 
did  not  hold  him  out  as  representing  them. 
United  States  v.  Don  Brunkalla  et  al., 
A-30231  (Dec.  29, 1964) 

VIII.   LANDS  SUBJECT  TO 

Lands  which,  in  1948  and  1949,  were  in- 
cluded in  oil  and  gas  leases  or  allowable 
applications  for  such  leases  under  the 
Mineral  Leasing  Act  were  not  subject  to 
mining  location  and  in  the  absence  of  a 
showing  of  compliance  with  the  provisions 
of  the  act  of  Aug.  12,  1953,  mining  claims 
located  on  such  lands  in  those  years  are 
invalid. 
R.  L.  Greene  et  al,  A-27181  (May  11, 1955) 

Sand  and  gravel  and  other  low  grade 
rock  materials  which  are  of  such  quality 
and  quantity  that  they  can  be  used  only 
for  "filling"  purposes  are  not  subject  to 
location  and  patent  under  the  mining  laws. 
"Blow  sand"  and  other  materials  on  public 
lands  used  principally  for  agricultural  and 
horticultural  purposes  are  not  subject  to 
entry  and  patent  under  the  mining  laws. 
Use  of  Special  Criteria  to  Determine  the 
Mineral  Character  of  Mining  Claims 
Located  for  Sand  and  Gravel,  M-36295 
(Aug.  1,  1955) 

Lands  which,  in  1946,  were  included  in 
oil  and  gas  leases  issued  under  the  Mineral 
Leasing  Act  were  not  subject  to  mining 
location  and  in  the  absence  of  a  showing 
of  compliance  with  the  provisions  of  the 
act  of  Aug.  12,  1953.  mining  claims  located 
on  such  lands  are  invalid. 
Clear  Gravel  Enterprises,  Inc.,  A-27287 
(Mar.  27, 1956) 

Metalliferous  mining  locations  could  be 
made  within  petroleum  reserves  prior  to 
the  act  of  Feb.  25,  1920    (41   Stat.  437; 
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30  U.S.C.  sec.  181),  even  if  the  land  was 
then  known  to  contain  oil  or  gas.  After 
that  enactment  and  prior  to  the  enactment 
of  the  acts  of  Aug.  12,  1953  (Public  Law 
250;  67  Stat.  539),  and  Aug.  13,  1954 
(Public  Law  585  ;  68  Stat.  708) ,  lands  valu- 
able for  oil  or  gas  were  not  subject  to 
location  under  the  United  States  mining 
laws.  But  only  lands  known  to 
contain  those  minerals  were  excluded 
from  location  for  metalliferous  minerals. 
Metalliferous  Mining  Locations  Within  a 
Petroleum  Reserve,  M-36375  (May  3, 1956) 

63  I.D.  346 

Lands  acquired  for  National  forests 
under  the  General  Exchange  Act  of 
Mar.  20,  1922  (42  Stat.  465),  have  the 
status  of  public  lands  of  the  United  States 
and  are  therefore  subject  to  entry  under 
the  general  mining  laws.  Lands  acquired 
under  the  Bankhead-Jones  Farm  Tenant 
Act  (7  U.S.C.  sees.  1001  et  seq.)  whether 
or  not  embraced  within  National  forests 
are  not  subject  to  location  under  the 
mining  laws. 

Applicability  of  the  General  Mining  and 
Mineral  Leasing  Laws  to  Lands  Acquired 
for  National  Forests,  M-36421  (Feb.  18, 
1957) 

Land  which,  in  1946,  was  included  in  an 
oil  and  gas  lease  issued  under  the  Mineral 
Leasing  Act  was  not  subject  to  mining 
location  and  in  the  absence  of  a  showing 
of  compliance  with  the  provisions  of  the 
act  of  Aug.  12, 1953,  a  mining  claim  located 
on  such  land  is  invalid. 
Clear  Gravel  Enterprises,  Inc.,  A-27449 
(May  31,  1957)  64  I.D.  210 

Land  which,  in  1952,  was  included  in  an 
oil  and  gas  lease  issued  under  the  Mineral 
Leasing  Act  was  not  subject  to  mining 
location  and  in  the  absence  of  a  showing 
of  compliance  with  the  provisions  of  the 
act  of  Aug.  12, 1953,  a  mining  claim  located 
on  such  land  is  invalid. 
Edith  F.  Allen,  A-27455   (July  16,  1957) 

Land  included  in  oil  and  gas  leases  under 
the  Mineral  Leasing  Act  in  1952  was  not 
then  subject  to  mining  location  and,  in  the 
absence  of  a  showing  of  compliance  with 
the  provisions  of  the  act  of  Aug.  12, 
1953,  mining  claims  located  on  such  land 
in  that  year  are  invalid. 


Land  under  lease  or  patent  pursuant  to 
the  Small  Tract  Act  is  not  open  to  location 
under  the  mining  laws. 

A  locator  of  a  mining  claim  does  not 
acquire  any  property  right  by  virtue  of  his 
location  if  the  location  is  made  on  land 
not  subject  to  appropriation. 
The  Dredge  Corporation,  A-27429 
( Sept.  23,  1957)  64  I.D.  368 

Lands  which,  in  1952,  were  included  in 
oil  and  gas  leases  issued  under  the  Min- 
eral Leasing  Act  were  not  subject  to  mining 
location  and  in  the  absence  of  a  showing 
of  compliance  with  the  provisions  of  the 
act  of  Aug.  12,  1953.  mining  claims  located 
on  such  lands  are  invalid. 
Daniel  II.  and  Eula  Turnbaugh,  Edith  F» 
Allen,  A-27475  (Sept.  23,  1957) 

A   mineral   location   made   on  land   in- 
cluded within  a  powersite  reserve  confers 
no  rights  upon  the  locator  or  his  successor 
in  interest. 
JohnRovetto,  A-27521  (Dec.  9, 1957) 

An  oil  and  gas  lease  issued  under  the 
Mineral  Leasing  Act  on  Nov.  1, 1948,  and  in 
full  force  and  effect  on  Oct.  8,  1951,  pre- 
cluded the  location  on  that  date  of  a 
mining  claim  on  the  land  which  it  covered 
even  though  the  lessee  was  then  in  default 
and  the  lease  was  later  canceled  on  Nov.  20, 
1951 ;  and  a  mining  location  made  on  the 
land  included  in  the  lease  prior  to  the 
cancellation  of  the  lease  was  invalid  unless 
the  owners  of  the  claim  subsequently  com- 
plied with  the  requirements  of  the  act  of 
Aug.  12,  1953,  for  validating  such  a  claim. 
Alex  and  Jessie  Boyle,  A-27518  (Jan.  17, 
1958) 

Prior  to  passage  of  the  act  of  Aug.  11, 
1955,  lands  embraced  in  an  existing  power- 
site  withdrawal  were  not  open  to  mining 
location,  and  a  mining  claim  located  sub- 
sequent to  a  withdrawal  of  the  land  for 
powersite  purposes,  but  prior  to  passage  of 
the  act,  is  null  and  void  where  the  land  em- 
braced in  the  claim  had  not  been  restored 
to  entry  under  section  24  of  the  Federal 
Power  Act  at  the  time  of  location. 
Day  Mines,  Inc.,  A-27553  (Mar.  28,  1958) 

65  I.D.  145 

Neither  the  Atomic  Energy  Act  of  1946 
nor  the  Atomic  Energy  Act  of  1954  restored 
to  the  operation  of  the  mining  laws  lands 
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previously  reserved  or  withdrawn  from  the 
operation  of  those  laws. 

The  act  of  Aug.  11,  1955,  the  Mining 
Claims  Rights  Restoration  Act  of  1955, 
did  not  open  to  mining  location  land  which 
was  previously  withdrawn  or  reserved  for 
power  development  or  power  sites  and 
which,  in  addition,  was  withdrawn  for 
reclamation  purposes. 

Mining  claims  located  on  land  with- 
drawn for  powersite  purposes  are  null 
and  void  where  such  locations  were  made 
prior  to  the  act  of  Aug.  11,  1955. 
A.  W.  Kimball  et  al.,  A-27526  (Apr.  21, 
1958)  65  I.D.  166 

Prior  to  passage  of  the  act  of  Aug.  11, 
1955,  lands  embraced  in  powersite  with- 
drawals were  not  open  to  mining  location, 
and  a  mining  claim  located  subsequent  to 
a  withdrawal  of  the  land  for  powersite 
purposes  but  prior  to  passage  of  the  act 
of  Aug.  11,  1955,  is  null  and  void  unless 
the  land  embraced  in  the  claim  was  re- 
stored to  entry  under  section  24  of  the  Fed- 
eral Power  Act  at  the  time  of  location. 

A  mining  claim  is  properly  declared  null 
and  void  where  the  location  was  made  at  a 
time  when  the  land  embraced  in  the  claim 
was  included  in  a  proposed  withdrawal 
of  the  land  which  would  exclude  location 
under  the  mining  laws,  and  where  notice 
of  the  proposed  withdrawal  was  recorded 
on  the  serial  register  and  tract  books  of 
the  land  office — the  notation  having  the 
effect  of  segregating  the  lands  included 
in  the  proposed  withdrawal  from  location 
under  the  mining  laws  to  the  extent  that 
the  withdrawal,  if  effected,  would  prevent 
such  disposal. 

Mrs.   Ethel  H.   Myers,   A-27560    (May  5, 
1958)  65  I.D.  207 

Land  included  in  an  oil  and  gas  lease 
under  the  Mineral  Leasing  Act  in  1952 
was  not  then  subject  to  mining  location 
and,  in  the  absence  of  a  showing  of  com- 
pliance with  the  provisions  of  the  act  of 
Aug.  12,  1953,  mining  claims  located  on 
such  land  in  that  year  are  void. 

Where  amended  notices  of  location  of 
mining  claims,  located  in  1952  on  land 
which  at  the  time  was  included  in  an  oil 
and  gas  lease  under  the  Mineral  Leasing 
Act,    are    not    filed    until    Dec.    9,    1954, 


the  filings  are  not  timely  and  such  mining 
claims  are  not  entitled  to  the  benefits  of 
the  acts  of  Aug.  12, 1953,  and  Aug.  13, 1954. 
United  States  v.  R.  B.  Borders  et  al., 
A-27493  (May  16,  1958) 

Acquired  lands  of  the  United  States 
which  were  acquired  under  the  provi- 
sions of  the  Bankhead-Jones  Farm 
Tenant  Act  of  July  22,  1937,  are  not 
subject  to  location  under  the  mining 
laws  of  the  United  States,  and  mining 
claims  located  on  such  lands  are  null 
and  void. 

/.  B.  Griffith  et  al,  A-27615  (July  24, 
1958) 

A  material  site  permit  issued  under 
the  Federal  Highway  Act  to  the  Colo- 
rado State  Highway  Department  pre- 
cludes the  subsequent  location  of  a 
placer  mining  claim  on  the  same  land, 
and  a  mining  claim  located  on  the  land 
embraced  in  the  permit  is  properly 
declared  null  and  void. 
Gifford  Allen,  A-27641   (Aug.  11,  1958) 

Lands  in  powersite  withdrawal  were 
not  open  to  location  of  mining  claims 
until  the  adoption  of  the  Mining  Claims 
Rights  Restoration  Act  of  1955  on  Aug.  11, 
1955,  and  any  attempted  location  before 
that  time  subsequent  to  the  withdrawal  of 
the  land  for  powersite  purposes  is  null  and 
void. 

An  attempt  to  locate  a  mining  claim 
made  while  the  land  is  included  in  an 
application  to  withdraw  the  land  from 
location  or  entry  under  the  general  min- 
ing laws  for  the  use  of  a  Federal  agency 
is  invalid  since  the  notation  of  the  filing 
of  the  application  on  the  land  office 
records  segregates  the  land  from  lands 
available  for  disposal  under  the  public 
land  laws  to  the  extent  that  the  pro- 
posed withdrawal  would. 
Marion  Q.  Kaiser,  Charles  C.  Kaiser, 
A-27691    (Nov.  25,  1958)  65  I.D.  485 

Placer  mining  claims  are  properly 
declared  null  and  void  if,  at  the  time 
adverse  proceedings  are  brought  against 
the  claims,  it  is  shown  that  the  lands 
involved  are  classified  as  coal  lands  and 
were  so  classified  when  the  locations 
were    made,    in    the    absence    of   a    sub- 


stantial     showing     that     the     coal     land 
|  classification  is  erroneous. 
United    States    v.     Maurice     Constant, 
A-27779   (Dec.  -30,  1958) 

Mining  claims  located  in  1947,  at  a 
:  time  when  the  lands  applied  for  were 
embraced  in  an  outstanding  oil  and  gas 
lease  issued  pursuant  to  the  Mineral 
Leasing  Act,  are  invalid  in  the  absence 
!  of  a  showing  of  compliance  with  act  of 
Aug.  12,  1953,  and  it  is  immaterial  that 
the  lease  may  later  be  determined  to  have 
been  improperly  issued  because  at  the  time 
of  issuance  there  were  valid  mining  claims 
on  the  lands. 

A.  V.  Toolson  et  ah,  A-27595  (Feb.  18, 
1959)  66  I.D.  48 

A  mining  claim  which  is  null  and  void 
at  its  inception  because  the  land  is  em- 
braced in  an  existing  powersite  with- 
drawal cannot  subsequently  be  validated 
as  of  the  date  of  the  original  location  by 
relocation  after  the  land  is  opened  to 
mining  location  under  section  24  of  the 
Federal  Power  Act. 

The  act  of  Aug.  11,  1955,  does  not 
operate  retroactively  to  validate  mining 
claims  which  were  void  at  their  incep- 
tion nor  to  permit  retroactive  relocation 
of  claims  which  wrere  void  because  the 
lands  included  therein  were  withdrawn 
for  a  power  site  at  the  time  of  the 
original  location. 

Howard  W.  Balsley,  A-27920  (June  15, 
1959) 

Sand  and  gravel  deposits  covered  by  a 
purchase  application  filed  under  the  Ma- 
terials Act  are  subject  to  location  if  the 
deposits  are  not  common  varieties  of 
sand  and  gravel  and  a  profitable  market 
therefor  exists. 

Conflict  of  Purchase  Application  and 
Contract  Under  the  Materials  Act  With 
a  Placer  Mining  Location,  M-36581 
(Sept.  25,  1959) 

Mining  claims  are  null  and  void  where 
the  claims  were  purportedly  located  at 
various  times  between  1949  and  1953  on 
lands  which  were  included  in  oil  and 
gas  leases  or  an  application  therefor 
when  the  attempted  locations  were  made, 
and  the  requirements  of  the  acts  of 
Aug.  12,  1953,  and  Aug.  13,  1954,  under 
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which  the  claims  might  have  been  vali- 
dated, have  not  been  met. 
Mesilla     Valley     Construction     Company 
et  at,  A-28102    (Nov.  20,  1959) 

Mining  claims  are  null  and  void  where 
the  claims  are  located  after  Dec.  31,  1952, 
and  prior  to  Feb.  10,  1954,  on  lands  then 
in  outstanding  oil  and  gas  leases  and  the 
requirements  of  the  act  of  Aug.  13,  1954, 
under  which  the  claims  might  have  been 
validated,  were  not  met. 

Land  embraced  in  an  oil  and  gas  pros- 
pecting permit  becomes  subject  to  mineral 
location,  all  else  being  regular,  as  soon 
as  the  permit  expires  and  not  only  when 
the  notation  of  the  expiration  of  the  per- 
mit is  made. 

Alumina     Development     Corporation     of 
Utah  et  al.,  A-28171  (Feb.  29,  1960) 

67  I.D.  68 

A  mining  claim  located  on  land  with- 
drawn for  powersite  purposes  is  null  and 
void  where  such  location  was  made  prior 
to  the  act  of  Aug.  11,  1955. 
Frank  M.  Whitenack,  A-28206  (Mar.  29, 
1960) 

Notices  of  the  location  of  mining  claims 
on  lands  covered  by  lease  issued  under  the 
Recreation  and  Public  Purposes  Act  are 
properly  rejected  because  such  lands  are 
not  subject  to  mining  location  until  the 
Secretary  of  the  Interior  has  adopted  reg- 
ulations permitting  disposition  of  minerals 
under  the  mining  laws  on  such  lands. 
Carl  F.  Murray  and  Clinton  D.  Coker, 
A-28188  (Apr.  13,  1960)  67  I.D.  132 

In  view  of  the  Department's  regulation 
that  lands  classified  as  suitable  for  dis- 
position under  the  Small  Tract  Act  shall 
be  segregated  from  all  appropriation,  in- 
cluding locations  under  the  mining  laws, 
mining  claims  located  on  lands  earlier 
classified  as  suitable  for  disposition  as 
small  tracts  are  invalid. 
Las  Vegas  Sand  and  Gravel  Co.,  Inc., 
A-27761  (June  16,  1960)  67  I.D.  259 

Land  included  in  an  application  to  with- 
draw the  land  from  location  or  entry  under 
the  general  mining  laws  for  the  use  of  a 
Federal  agency  is  not  subject  to  mining 
location  since  the  notation  of  the  filing  of 
the  application  on  the  land  office  records 
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segregates  the  land  from  lands  available 
for  disposal  under  the  public  land  laws. 

A  mining  claim  purportedly  located  be- 
fore Aug.  11,  1955,  on  land  withdrawal  for 
power-site  purposes  is  null  and  void. 
Lyla  8.  Lofgren,  A-28358  (July  20,  1960) 

Land  which  was  reserved  from  the  State 
of  New  Mexico  by  the  United  States  and 
classified  in  1916  as  "actually  or  prospec- 
tively valuable  for  the  development  of 
water  powers"  was  not  open  to  mineral 
location  after  the  passage  of  the  Federal 
Power  Act  of  June  10,  1920,  in  the  absence 
of  restoration  of  the  land  to  entry  under 
section  24  of  the  act,  and  a  mining  claim 
located  in  1937  and  amended  in  1940  was 
void  ab  initio  where  no  such  restoration  of 
the  land  to  entry  had  taken  place. 
Beverly  ElUs  Caperton,  A-28402  (Oct.  13, 
1960) 

The  filing  of  an  amended  notice  of  loca- 
tion of  a  mining  claim  while  the  land  is 
withdrawn  from  mineral  location  does  not 
render  invalid  a  claim  located  when  the 
land  was  available  for  location  under  the 
mining  laws. 

James  M.  Wells  et  al,  A-28549  (Feb.  10, 
1961) 

Where  land  is  classified  as  suitable  for 
disposition  as  a  small  tract  pursuant  to  an 
application  filed  by  an  applicant  who  gains 
a  preference  right  to  a  lease  or  purchase  of 
the  tract  as  a  result  of  the  classification,  a 
mineral  location  made  after  the  application 
was  filed  but  before  the  land  was  classified 
becomes  invalid. 

The  fact  that  land  is  covered  by  a  small 
tract  application  or  that  the  Department  on 
its  own  initiative  is  considering  it  for  dis- 
position as  a  small  tract  does  not  remove 
it  from  mineral  location. 

Where  the  land  office  has  been  notified 
that  land  is  under  consideration  for  small 
tract  purposes  prior  to  the  filing  of  a  small 
tract  application,  the  land  remains  open  to 
mineral  location  and  a  later  small  tract 
classification  will  not  render  invalid  an 
otherwise  valid  mining  claim  located  prior 
to  that  classification. 

Harry  E.  Nichols  et  al.,  A-28463  (Feb.  27, 
1961)  68  I.D.  39 

Lands  first  temporarily  withdrawn  from 
all  forms  of  entry  and  disposal  under  the 


public  land  laws  in  aid  of  legislation  for 
restoration  to  tribal  ownership  and  later 
again  temporarily  withdrawn  from  any 
kind  of  disposal  pending  determination  of 
whether  they  should  be  restored  to  tribal 
ownership  are  not  thereafter  subject  to 
mineral  location. 

Persons  locating  and  maintaining  mining 
claims  on  lands  withdrawn  from  mineral 
entry  are  trespassing  upon  the  public  lands. 

Mining  claims  on  lands  subsequently 
withdrawn  from  mineral  entry  subject  to 
valid  existing  rights  initiated  prior  to  the 
withdrawal  are  not  subject  to  relocation 
after  the  effective  date  of  the  withdrawal 
for  failure  of  the  original  locators  to  do 
assessment  work. 

Lyman  B.  Crunk,  William  A.  Koby, 
A-28738  (July  12,  1961)  68  I.D.  190- 

Mining   claims   located   on   lands   then 
classified  as  suitable  for  disposition  under 
the  Small  Tract  Act,  are  invalid. 
J.  R.  Henderson,  A-28652  (July  18,  1961) 

Land  which  is  appropriated  and  trans- 
ferred to  a  State  highway  department  as 
a  material  site  is  not  subject  to  mining 
locations. 
J.  M.  Keeney  et  al.,  A-28856  (Aug.  6,  1962) 

Mining  claims  located  on  lands  within 
a  first-form  reclamation  withdrawal  which 
were  not  open  to  mineral  entry  are  prop- 
erly declared  null  and  void  ab  initio. 
J.  Everett  Nelson,  A-29174  (Feb.  4,  1963) 

A  mining  location  made  after  the  land  is 
withdrawn  from  mineral  location  is  void 
from  its  inception. 

A  determination  that  a  mining  claim  is 
void  from  its  inception  because  it  was 
located  after  the  withdrawal  of  the  land 
from  mineral  location  does  not  determine 
the  validity  of  an  alleged  location  made 
prior  to  the  withdrawal  on  the  same  land. 
Henry  E.  Covington,  A-29495  (July  30, 
1963) 

A  mining  claim  is  properly  declared  null 
and  void  where  the  location  was  made  at 
a  time  when  the  land  embraced  in  the 
claim  was  temporarily  withdrawn  from 
location  under  the  mining  laws. 
Ernest  Smith,  A-29590  (Aug.  2,  1963) 

The  status  of  a  mining  claim  located  on 
public  land  reserved  for  power  purposes 
should  be  determined  on  the  basis  of  the 
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location    of    relocation    upon    which    the 
claimant  asserts  his  claim. 
Duanc      U.      Gaskcll      el      al.,      A-29465 
(Sept.  13,  1963) 

Prior  to  passage  of  the  act  of  Aug.  11, 
1955,  lands  embraced  in  an  existing  power- 
site  withdrawal  were  not  open  to  mining 
location,  and  a  mining  claim  located  sub- 
sequent to  a  withdrawal  of  the  land  for 
powersite  purposes,  but  prior  to  passage 
of  the  act,  is  null  and  void  where  the  land 
embraced  in  the  claim  had  not  been  re- 
stored to  entry  under  section  24  of  the 
Federal  Power  Act  at  the  time  of  location. 
Grant  Green,  A-29771  (Sept.  18,  1963) 

A  mining  claim  located  on  land  subject 
to  the  first-form  reclamation  withdrawal 
initiates  no  rights  in  the  locator  and  is 
void  from  its  purported  inception. 
LcRoy  Otis  Nauman,  Leola  Fern  Nauman, 
A-29673  (Sept.  20,  1963) 

A  lode  mining  claim  located  on  land 
withdrawn  for  powersite  purposes  is  null 
and  void  where  such  location  was  made 
prior  to  the  act  of  Aug.  11,  1955. 
Frank  W.  Whitenack,  A-29798  (Nov.  18, 
.1963) 

A  mining  claim  located  before  Aug.  11, 
1955,  on  land  within  an  existing  powersite 
reservation  is  null  and  void  because  the 
land  was  then  unavailable  for  mining 
location. 
Wayne  England,  A-30088  (Apr.  13,  1964) 

Mining  claims  located  on  land  within  a 
first-form  reclamation  withdrawal  which 
was  not  open  to  mineral  entry  are  prop- 
erly declared  null  and  void  ab  initio. 
Robert  K.  Foster  et  ah,  A-29857  (June  15, 
1964) 

Land  which  was  reserved  from  the  State 
of  Arizona  by  the  United  States  and  classi- 
fied in  1917  as  "actually  or  prospectively 
valuable  for  the  development  of  water 
power"  was  not  open  to  mineral  location 
after  the  passage  of  the  Federal  Power  Act 
of  June  10,  1920,  in  the  absence  of  restora- 
tion of  the  land  to  entry  under  section  24 
of  the  act,  and  a  mining  claim  located  in 
1948  was  void  ab  initio  where  no  such  res- 
toration of  the  land  to  entry  had  taken 
place. 

p.    H.    Allen,    Frank    Mclluzzo,    A-30182 
(July  9, 1964) 


IX.  LOCATION 

Soil  and  Moisture  projects  for  experi- 
mental purposes  as  an  aid  to  the  adminis- 
tration of  other  lands  are  excepted  from 
mining  location  since  they  are  appropri- 
ated for  a  public  use. 

Conflict  of  Mining  Claims  with  Existing 
and  Proposed  Soil  and  Moisture  Projects, 
M-36301  (Oct.  20, 1955) 

Where  lands  within  a  reclamation  with- 
drawal are  conditionally  restored  to  min- 
eral location  under  the  act  of  Apr.  23, 
1932  (47  Stat.  136,  137;  43  U.S.C.  sec.  154 
(1952) ):,  and  one  of  the  conditions  is  that 
a  contract  if  required  by  the  United  States 
as  a  condition  precedent  to  the  vesting  of 
any  rights  in  the  locator  is  to  be  recorded 
in  the  local  county  records  office  pursuant 
to  the  act  of  Apr.  23,  1932,  supra,  that 
condition  is  in  addition  to  those  of  section 
2324,  Revised  Statutes  (1875),  and  a 
statement  that  such  a  contract  has  been 
entered  into  and  recorded  separately  may 
be  required  of  the  locator  to  be  incorpo- 
rated in  the  certificate  of  location  although 
the  particular  State  statute  defining  the 
contents  of  the  certificate  of  location  does 
not  provide  for  such  a  provision.  There 
is  no  rule  requiring  that  the  certificate  of 
location,  which  is  a  creature  of  State  law, 
be  filed  in  the  local  land  office,  but  as  a 
practical  matter,  incorporation  of  both  the 
contract  and  the  certificate  of  location  into 
one  instrument  appears  to  be  desirable  for 
the  locator. 

Legality  of  Stipulations  Required  by  the 
Bureau  of  Land  Management  Pursuant  to 
the  Act  of  April  23, 1932  (47  Stat.  136, 137; 
43  U.S.C.  sec.  15Jt  (1952)),  Upon  the  Con- 
ditional Restoration  of  Lands  Withdrawn 
Under  the  Reclamation  Laws  to  Mineral 
Location,  M-36404  (Jan.  7, 1957) 

The  fact  that  a  United  States  deputy 
mineral  surveyor  performed  the  work  of 
locating  a  claim  for  a  patent  applicant 
does  not,  in  the  absence  of  evidence  that 
at  the  time  of  location  the  surveyor  had,  or 
has  since  acquired,  an  interest  in  the  land, 
make  the  location  void  by  reason  of  sec- 
tion 452  of  the  Revised  Statutes  which  pro- 
hibits the  purchase  or  acquisition  of  in- 
terests in  the  purchase  of  public  lands  by 
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officers,  clerks,  and  employees  of  the  Gen- 
eral Land  Office. 

Seymour  Gray  et  al.  v.  Milner  Corporation, 
A-27431  (Aug.  21,  1957)  64  I.D.  337 

Where  an  association  placer  mining 
claim  for  more  than  20  acres  passes  into 
the  sole  control  of  one  locator  prior  to  dis- 
covery, the  location,  upon  later  discovery, 
is  valid  for  only  20  acres. 
United  States  v.  Estate  of  Victor  E.  Hanny, 
A-27362  (Sept.  24, 1957) 

Where  land  on  which  part  of  a  mining 
claim  is  situated  was  not  open  to  such  lo- 
cation because  an  oil  and  gas  lease  cov- 
ered such  land,  and  where  the  claim  was 
not  validated  under  the  act  of  Aug.  12, 
1953,  the  fact  that  the  location  notice  was 
not  recorded  until  after  the  oil  and  gas 
lease  was  canceled  does  not  validate  the 
portion  of  the  claim  which  was  not  sub- 
ject to  mining  entry  when  the  attempted 
location  was  made. 

Alex  and  Jessie  Boyle,  A-27518  (Jan.  17, 
1958) 

Prior  to  the  enactment  of  the  act  of  July 
23,  1955  (69  Stat.  367;  30  U.S.C.,  1952  ed., 
Supp.  IV,  sec.  601),  no  right-of-way 
across  a  valid,  unpatented  mining  claim 
which  would  continue  after  patent  could 
be  initiated  solely  through  construction  by 
the  United  States.  The  act  above  cited, 
which  reserved  to  the  United  States  the 
right  of  access  across  unpatented  mining 
claims,  was  limited  in  its  effect  to  the 
period  "prior  to  the  issuance  of  patent"  to 
the  claim  and  cannot  be  construed  to  au- 
thorize such  access  across  such  a  claim 
after  issuance  of  patent. 
Access  Road  Construction — Effect  of  Waiv- 
ers and  Determinations  Given  Under 
Public  Law  167,  84th  Congress,  M-36493 
(Apr.  23,  1958)  65  I.D.  200 

Where  locators  of  a  mining  claim  fail 
to  prove  that  their  claim  is  situated  in  a 
different  position  from  that  asserted  by 
the  Government  in  adversary  proceedings 
against  the  validity  of  the  claim  and  where 
the  best  evidence  produced  at  the  hearing 
is  that  the  claim  is  situated  as  asserted 
by  the  Government  and  that  no  discovery 
of  valuable  mineral  deposits  had  been  made 
within  the  limits  of  the  claim  prior  to  the 
withdrawal  of  the  land  from  the  operation 


of  the  mining  laws,  it  is  proper  to  hold  the 
claim  to  be  null  and  void. 
United  States  v.  Willard  Christensen  et  al.y 
A-27549  (May  14,  1958) 

A  mining  claimant  who  has  submitted 
an  application  for  patent  based  upon 
claims  located  in  1947  may  not  change  the 
date  of  the  locations  in  his  application  to 
that  of  his  alleged  predecessors  in  interest 
at  an  earlier  time,  upon  a  determination  by 
the  Government  that  the  1947  locations 
were  invalid  as  a  matter  of  law  because 
the  lands  were  not  open  to  mining  location, 
but  must  resubmit  his  application  on  the 
basis  of  the  prior  locations. 
A.  V,  Toolson  et  al,  A-27595  (Feb.  18, 
1959)  66  I.D.  48 

Consistent  with  the  rule  long  sanctioned 
by  the  Courts  and  the  Department  that 
mining  locations  may  be  made  over  right- 
of-way  easements,  such  locations  may  be 
made  over  highway  rights-of-way  acquired 
under  the  act  of  Nov.  9,  1921,  as  amended, 
which  grants  an  easement. 

A  material  site  under  that  act  is  more  in 
the  nature  of  a  profit  than  an  easement  and 
is  not  subject  to  the  same  rule,  because  it 
confers  the  rights  to  take  and  remove  a 
part  of  the  realty  which  is  inconsistent 
with  the  rights  inuring  to  the  locator  of  a 
mining  claim. 

Mining  Locations  on  Federal  Aid  Right  s- 
of-Way,  M-36554  (Mar.  24,  1959) 

Where  a  mining  claim  is  located  on  land 
which  is  subsequently  withdrawn  for 
powersite  purposes,  an  amendment  of  the 
location  following  the  withdrawal  does  not 
vitiate  the  claim. 
Harold  Dale,  A-28105  (Nov.  19,  1959) 

To  hold  that  a  mining  claim  located  for 
a  common  variety  of  sand  and  gravel  prior 
to  July  23,  1955,  must  be  perfected  by  a 
discovery  (including  marketability)  made 
before  that  date  is  not  to  give  retrospec- 
tive application  to  the  act  of  July  23,  1955, 
which  bars  locations  thereafter  made  for 
common  varieties  of  sand  and  gravel. 
Clear  Gravel  Enterprises,  Inc.,  The  Dredge 
Corporation,  Inc.,  A-27967,  A-27970 
(Dec.  29,  1959) 

The  filing  of  an  amended  notice  of  loca- 
tion of  a  mining  claim  while  the  land  is 
withdrawn    from    mineral    location    does 


MINING    CLAIMS,    IX-XI 


493 


not  render  invalid  a  claim  located  when 

the  land  was  available  for  location  under 

the  mining  laws. 

James  M.  Wells  et  ah,  A-28549  (Feb.  10, 

1961) 

A  determination  that  a  mining  claim  is 
void  from  its  inception  because  it  was  lo- 
cated after  the  withdrawal  of  the  land 
from  mineral  location  does  not  determine 
the  validity  of  an  alleged  location  made 
prior  to  the  withdrawal  on  the  same  land. 
Henry  E.  Covington,  A-29495  (July  30, 
1963) 

Because  Revised  Statute  2320  provides 
that  no  lode  mining  claim  shall  extend 
more  than  300  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  a  patent 
applicant  should  indicate  the  direction  of 
the  vein  and  adjust  his  survey  accordingly 
if  the  course  of  the  vein  diverges  from  a 
line  through  the  center  of  the  claim  and 
one  of  the  side  lines  is  more  than  300  feet 
from  the  center  of  the  vein. 
United  States  v.  Alaska  Empire  Gold 
Mining  Company,  A-30082  (July  16,  1964) 

71 1.D.  273 

X.  LODE  CLAIMS 

Where  the  evidence  clearly  shows  lack 
of  a  discovery  on  a  lode  claim  and  that 
any  possible  prior  discovery  was  made  in 
material  since  mined  out  and  the  evidence 
does  not  establish  the  existence  of  a  vein 
or  lode  on  the  claim,  not  only  should  an  ap- 
plication for  a  patent  to  the  claim  be  re- 
jected but  the  claim  should  be  declared  null 
and  void. 

United   States   v.   Estate   of   Richard   R. 
Lai- in,  A-27572  (June  12, 1958) 

A  valid  discovery  on  a  lode  claim  re- 
quires finding  valuable  deposits  of  mineral 
in  rock  in  place  so  located  that  the  vein  or 
mineral-bearing  body  may  be  followed 
with  reasonable  hope  and  assurance  of 
ultimately  developing  a  valuable  mine. 
Reports  of  assays  showing  that  occasional 
samples  of  material  from  lode  mining 
claims  contain  high  values  for  gold  are 
not  conclusive  evidence  of  a  valid  dis- 
covery but  other  relevant  factors  are  to  be 
considered,  such  as  the  extent  of  mineral 
deposits  on  the  claims  and  the  number  of 
samples  of  material  assayed  from  the 
claims  showing  only  a  trace  of  no  mineral 


values,  in  determining  whether  a  discovery 
of  valuable  minerals  has  been  made. 
United  States  v.  C.  F.  Pruess,  Sr.  et  al.r 
A-28641  (Aug.  22, 1961) 

To  constitute  a  valid  discovery  upon  a 
lode  mining  claim  there  must  be  exposed 
within  the  limits  of  the  claim  a  vein  or  lode 
of  mineral-bearing  rock  in  place  of  such 
character  that  a  person  of  ordinary  pru- 
dence would  be  justified  in  the  further 
expenditure  of  his  labor  and  means,  with 
a  reasonable  prospect  of  success,  in  de- 
veloping a  valuable  mine. 
United  States  v.  Iron  Clad  Mining  Com- 
pany, A-28655  (Sept.  14, 1961) 

Because  Revised  Statute  2320  provides 
that  no  lode  mining  claim  shall  extend 
more  than  300  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  a  patent 
applicant  should  indicate  the  direction  of 
the  vein  and  adjust  his  survey  accordingly 
if  the  course  of  the  vein  diverges  from  a 
line  through  the  center  of  the  claim  and 
one  of  the  side  lines  is  more  than  300  feet 
from  the  center  of  the  vein. 

The  Department  has  no  power  to  issue 
a  mineral  patent  to  any  surface  ground 
exceeding  300  feet  in  width  on  each  side  of 
the  middle  of  the  vein  or  lode,  and  a 
patent  so  issued  is  void  as  to  the  excess 
over  300  feet  and  is  subject  to  collateral 
attack. 

United    States    v.    Alaska    Empire    Gold 
Mining  Company,  A-30082  (July  16,  1964) 

71 1.D.  273 

To  constitute  a  valid  discovery  upon  a 
lode  mining  claim  there  must  be  exposed 
within  the  limits  of  the  claim  a  vein  or  lode 
of  mineral-bearing  rock  in  place  of  such 
character  that  a  person  of  ordinary  pru- 
dence would  be  justified  in  the  further  ex- 
penditure of  his  labor  and  means  with  a 
reasonable  prospect  of  success  in  develop- 
ing a  valuable  mine,  and  a  claim  is  properly 
declared  invalid  when  no  evidence  is  sub- 
mitted of  valuable  mineral  in  a  vein  or  lode 
but  only  assays  showing  some  values  in  a 
dump  and  it  is  not  established  that  the 
material  in  the  dump  came  from  the  claim. 
United  States  v.  James  E.  Hubbart^ 
A-30205  (Nov.  27,  1964) 

XI.  MILL  SITES 

Where  the  locators  of  a  millsite  claim 
have  not  erected  any  buildings  useful  for 
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mining  or  milling  on  the  claim  or  made  any 
other  use  of  the  claim,  except  to  remove 
tailings  left  from  previous  operations,  and 
have  held  the  claim  for  over  6  years  and 
have  only  vague  plans  for  use  years  in  the 
future,  the  land  is  not  being  used  for 
mining  and  milling  purposes  within  the 
millsite  statute  and  the  location  is  prop- 
erly held  null  and  void. 
United  States  v.  William  Herron  and  John 
Herron,  A-27414  (Mar.  18,  1957) 

Section  4  of  the  act  of  July  23,  1955  (69 
Stat.  368;  30  U.S.C.  sec.  612),  is  applicable 
to  valid  millsite  locations  made  after  the 
act.  The  restrictions  and  limitations  of 
section  4  are  applicable  to  valid  millsite 
locations  made  prior  to  the  act  only  if  in 
accordance  with  section  6  thereof  the 
owners  waive  and  relinquish  all  rights  in 
conflict  with  those  restrictions  and  limita- 
tions. The  owner  of  a  valid  millsite  loca- 
tion may  cut  and  remove  the  timber  on  the 
claim  for  the  purpose  of  constructing 
thereon  a  mill,  reduction  works,  tramway, 
or  other  accessories  required  in  the  devel- 
opment of  his  mineral  interests  but  he  may 
not  cut  the  timber  for  the  purpose  of 
selling  it. 

Effect  of  Section  4  of  the  Act  of  July  23, 
1955  {69  Stat.  368;  30  U.S.C.  sec.  612),  on 
Mill  Site  Locations — Timber  on  Mill  Sites, 
M-36451  (July  22,  1957)  64  I.D.  301 

A  mill  site  which  is  not  used  for  mining 
or  milling  purposes  in  connection  with  a 
lode  claim  and  which  does  not  contain  a 
quartz  mill  or  reduction  works  is  invalid. 

A  mill  site  which  is  used  solely  in  con- 
nection with  placer  claims  is  invalid. 
United  States  v.  Laura  Duvall  and  Clifford 
F.  Russell,  A-27717  (Nov.  19,  1958) 

65  I.D.  458 

A  millsite  claim  is  properly  declared  in- 
valid where  the  claim  is  not  occupied  or 
used  for  mining  or  milling  purposes. 

A  vague  intention  to  use  or  occupy  land 
embraced  in  a  millsite  claim  for  mining  or 
milling  purposes  at  some  time  in  the  future 
is  not  sufficient  to  comply  with  the  require- 
ments of  section  2337  of  the  Revised  Stat- 
utes for  obtaining  a  millsite. 

Where  land  located  as  a  millsite  is  not 
being  used  for  mining  and  milling  purposes 
at  the  time  a  patent  for  it  is  applied  for, 
the   applicant   must   show   occupation  by 


improvement  or  otherwise  sufficient  to  evi-  j 
dence  an  intended  use  of  the  claim  in  good 
faith  for  mining  and  milling  purposes  and  i 
where  the  only  improvement  on  a  claim  is 
an  excavation  useful  only  if  a  projected  j 
mill  is  built  on  adjoining  claim,  the  re-  j 
quirement  of  the  statute  has  not  been  met.  I 
Where  the  Government  brings  charges  | 
against  a  millsite  claim  alleging  that  no  I 
present  use  or  occupation  of  the  claim  for  j 
mining  purposes  is  being  made,  and  a  j 
prima  facie  case  is  established  in  support  j 
of  the  charge,  the  burden  shifts  to  the  J 
claimant  to  show  compliance  with  the  pro- J 
visions  of  the  statute. 

United  States  v.  S.  M.  P.  Mining  Company, 
A-28220  (Apr.  19,  1960)  67  I.D.  141 

Mining  claims  and  mill  sites  are  prop- 
erly declared  null  and  void  where  the  evi- 
dence indicates  that  a  discovery  of  valuable 
minerals  has  not  been  made  on  the  claims 
and  that  the  mill  sites  are  neither  being 
occupied  or  used  for  mining  and  milling 
purposes  nor  intended  to  be  occupied  and 
used  for  mining  and  milling  purposes. 
United  States  v.  Charles  P.  MacKenzie, 
A-28659  (Nov.  1,  1961) 

A  mining  claim  located  as  a  mill  site  on 
land   subject   to   reclamation   withdrawal 
initiates  no  rights  in  the  locator  and  is 
void  from  its  purported  inception. 
J.  P.  Hinds,  A-29239  (Mar.  8,  1962) 

Until  the  enactment  of  the  act  of  Mar. 
18,  1960,  the  location  of  a  placer  mining 
claim  did  not  establish  any  right  in  the  I 
locator  to  locate  a  mill  site  in  conjunction 
therewith ;  a  placer  mining  claim  located 
prior  to  May  29,  1928,  did  not  establish  any 
right  in  the  locator  to  locate  a  millsite 
thereafter  on  land  which  was  withdrawn 
from  location  or  entry  under  the  mining 
laws  after  that  date. 
Wiley  Virgil  Davis,  A-29717  (Oct.  31, 1963) 

A  mill  site  is  properly  declared  void  ab 
initio  when  it   is  located  on  land  with- 
drawn as  a  power  site. 
R.  W.  Hamlett  ot  al.,  A-30019   (Feb.  27, 
1964) 

Land  withdrawn  for  reclamation  pur- 
poses can  be  opened  to  location  under  the 
mining  laws  only  where  the  land  is  known 
or  believed  to  be  valuable  for  minerals; 
consequently,    nonmineral   land   in   a    re- 


MINING    CLAIMS,   XI-XIII 


495 


clamation  withdrawal  cannot,  in  the  ab- 
sence of  other  considerations,  be  opened 
for  location  of  a  mill  site,  which  is  lo- 
catable  only  on  nonmineral  land. 

In  opening  reclamation  withdrawn  land 
to  mining  location  it  is  necessary  that  each 
10-acre  subdivision  be  mineral  in  charac- 
ter but  it  is  not  required  that  every  acre 
of  the  10-acre  tract  be  mineral  in  charac- 
ter ;  consequently,  where  a  tract  of  land 
is  open  to  mining  location  and  part  of  the 
land  is  nonmineral  in  character,  that  part 
of  the  land  can  be  included  in  a  mill  site. 
Hex  N.  and  Mildred  B.  Anderson,  A-29881 
(Apr.  24,  1964)  71  I.D.  140 

The  validity  of  a  mill  site  that  is  used 
in  connection  with  mining  operations  on  a 
vein  or  lode  is  necessarily  dependent  upon 
the  validity  of  the  lode  claim  to  which  it 
is  appurtenant. 

United  States  v.  Edgecumbe  Exploration 
Company,  Inc.,  A-29908  (May  25,  1964) 

A  mill  site  claim  is  properly  declared 
invalid  where  the  claim  is  not  occupied  or 
used   for   mining    or   milling   purposes. 

The  use  of  a  rehabilitated  structure  on 
land  embraced  in  a  mill  site  claim  as  a  base 
for  occasional  prospecting  activities  on 
nearby  patented  lode  claims  and  the  inten- 
tion to  use  the  land  in  the  future  for  work- 
men's housing  and  an  assay  office  pre- 
sumably when  the  claims  are  developed 
are  not  sufficient  to  comply  with  the  re- 
quirements of  section  2337  of  the  Revised 
Statutes  for  obtaining  a  mill  site. 
United  States  v.  Gilbert  C.  Wcdcrtz, 
A.-30126  ( Oct.  1"),  1964)  71  I.D.  368 

In  a  proceeding  under  section  5(c)  of  the 
act  of  July  23.  1955,  to  determine  the  rights 
»f  a  mining  claimant  to  the  surfaces  re- 
sources of  his  millsite  claim  it  must  be 
shown  that  there  is  a  present  use  or  oc- 
cupancy of  the  mill  site  for  mining  or  raili- 
ng purposes  in  order  to  avoid  the  terms 
md  limitations  of  section  4  of  that  act. 
United  States  v.  Irving  Rand  and  John  M. 
Salliet,  A-30036  (Oct.  19,  1964) 

A  mill  site  is  properly  declared  invalid 
vhere  the  claim  is  not  occupied  or  used  for 
niiiing  or  milling  purposes. 
United  States  v.  E.  V.  Pressentin  and  Devi- 
sees of  the  H.  S.  Martin  Estate,  A-30004 
(Nov.  24,  1964)  71  I.D.  447 
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Even  though  the  Department's  position 
is  that  a  certain  purported  mill  site  is,  in 
fact,  not  a  millsite  location  but  merely  an 
application  for  a  water  right,  where  a  con- 
test is  initiated  against  a  purported  mill- 
site  with  a  different  name  embracing  the 
same  land,  it  is  proper  to  name  the  first 
mill  site  also  in  the  contest  complaint  and 
to  make  and  serve  as  contestees  all  persons 
known  to  assert  a  millsite  interest  in  the 
land  in  issue. 

United  States  of  America  v.  Grace  Martin 
Hutchins  et  al.,  Contest  No.  0170969-C-24 
(Riverside)    (Dec.  4,  1964) 

XII.  MINERAL  LANDS 

Deposits  of  common  varieties  of  sand 
and  gravel  for  which  there  is  no  market 
or  potential  market  except  for  fill  pur- 
poses do  not  constitute  valuable  deposits 
of  minerals  for  which  claims  may  be  lo- 
cated under  the  mining  laws. 
United  States  v.  Nick  Chournos  et  al., 
A-28577  (July  14,  1961) 

Where  a  10-acre  placer  claim  includes 
land  situated  within  three  regular  10-acre 
subdivisions  and  a  discovery  has  been  made 
on  the  land  in  one  10-acre  subdivision,  it 
is  not  necessary  to  show  that  the  portions 
of  the  claim  in  the  other  two  10-acre  sub- 
divisions are  mineral  in  character  in  order 
to  sustain  the  validity  of  the  entire  claim. 
United  States  v.  Charles  H.  Henrikson 
and  Oliver  M.  Henrikson,  A-28763 
(June  4,  1963)  70  I.D.  212 

XIII.  MINERAL  SURVEYS 

If  a  deputy  mineral  surveyor  of  the 
United  States  who  executed  the  survey 
for  patent  on  a  mining  claim  was  one  of 
the  two  witnesses  signing  the  affidavit  re- 
quired by  statute  and  regulation  for  proof 
of  posting  on  the  claim  of  the  plat  and 
notice  of  intention  to  apply  for  patent,  the 
patent  application  will  be  rejected,  unless 
a  supplemental  affidavit  by  a  proper  wit- 
ness is  furnished,  because  regulatory  pro- 
visions that  the  surveyor  of  a  mining  claim 
will  not  be  allowed  to  prepare  for  the 
claimant  papers  in  support  of  the  applica- 
tion and  that  the  surveyor  must  have  abso- 
lutely nothing  to  do  with  the  case  except 
in    his    official   capacity   as    surveyor   dis- 
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qualify  the  surveyor  as  a  witness  of  posting 
for  the  patent  applicant. 
Seymour  Gray  et  al.  v.  Milner  Corporation, 
A-27431   (Aug.  21,  1957)  64  I.D.  337 

Because  Revised  Statute  2320  provides 
that  no  lode  mining  claim  shall  extend 
more  than  300  feet  on  each  side  of  the 
middle  of  the  vein  at  the  surface,  a  patent 
applicant  should  indicate  the  direction  of 
the  vein  and  adjust  his  survey  accordingly 
if  the  course  of  the  vein  diverges  from  a 
line  through  the  center  of  the  claim  and 
one  of  the  side  lines  is  more  than  300  feet 
from  the  center  of  the  vein. 
United  States  v.  Alaska  Empire  Gold 
Mining  Company,  A-30082  (July  16,  1964) 

71  I.D.  273 
XIV.  PATENT 

An  application  for  a  patent  to  a  mining 
claim  must  be  rejected  where  portions  of 
the  claim,  including  the  point  of  discovery, 
comprise  part  of  a  tract  which  has  long 
since  been  patented  by  the  United  States. 
Newton's  Fork  Gold  Mining  Company, 
A-27109  (Apr.  27,  1955) 

No  patent  for  a  lode  mining  claim  may 
be  granted  until  there  has  been  a  dis- 
covery of  valuable  mineral  deposits  within 
the  limits  of  the  claim. 

Where  an  applicant  for  a  mineral  patent 
has  shown  no  more  than  that  it  is  possible 
to  detect  the  presence  of  minerals  in  ma- 
terial taken  from  veins  within  the  limits 
of  a  claim,  the  applicant  has  not  met  the 
requirements  of  the  mining  laws  to  entitle 
him  to  a  patent. 

United  States  v.  Josephine  Lode  Mining 
and  Development  Company,  A-27090 
(May  11,  1955) 

Where  a  patent  contains  a  reservation 
of  all  minerals  under  a  law  providing  for 
such  a  reservation  but  containing  no 
authorization  for  the  disposal  of  the  min- 
erals, mining  claims  cannot  be  located  for 
the  reserved  minerals  since  the  United 
States  mining  laws  apply  only  to  minerals 
in  lands  belonging  to  the  United  States. 
Applicability  of  43  CFR  19940-199.56 
Authorizing  Mineral  Disposal  in  Certain 
Lands  to  Lands  Acquired  by  the  City  and 
County  of  Denver,  Colorado,  Under  the  act 
of  August  25,  1914  (SS  Stat.  706),  M-36279 
(July  19,  1955) 


Failure  to  file  an  adverse  claim  against 
an  application  for  a  patent  on  a  mining 
claim  within  the  60-day  publication  period 
required  by  section  2325  of  the  Revised 
Statutes  amounts  to  a  waiver  of  the  ad- 
verse claim,  and  to  the  extent  that  a  pro- 
test against  issuance  of  a  patent  on  a 
mineral  entry  is  an  adverse  claim  it  will 
not  be  considered  as  an  adverse  claim  un- 
less filed  within  the  required  time. 

A  suit  pending  in  a  State  court  based 
upon  an  asserted  prior  appropriation  of  a 
mining  claim  and  amounting  to  an  ad- 
verse claim  against  an  application  for 
mineral  patent  is  not  a  judicial  proceeding 
under  section  2326  of  the  Revised  Statutes 
which  will  stay  action  of  the  Department 
on  the  application  for  patent  where  the 
adverse  claim  was  not  filed  in  the  land 
office  within  the  time  required  by  statute. 
Seymour  Gray  et  al  v.  Milner  Corporation, 
A-27431  (Aug.  21,  1957)  64  I.D.  337 

Prior  to  the  enactment  of  the  act  of 
July  23,  1955  (69  Stat.  367;  30  U.S.C., 
1952  ed.,  Supp.  IV,  sec.  601),  no  right-of- 
way  across  a  valid,  unpatented  mining 
claim  which  would  continue  after  patent 
could  be  initiated  solely  through  construc- 
tion by  the  United  States.  The  act  above 
cited,  which  reserved  to  the  United  States 
the  right  of  access  across  unpatented  min- 
ing claims,  was  limited  in  its  effect  to 
the  period  "prior  to  the  issuance  of  patent" 
to  the  claim  and  cannot  be  construed  to 
authorize  such  access  across  such  a  claim 
after  issuance  of  patent. 
Access  Road  Construction — Effect  of 
Waivers  and  Determinations  Given  Under 
Public  Law  167,  8Jtth  Congress,  M-36493 
(Apr.  23,  1958)  65  I.D.  200 

Action  on  an  application  for  patent  to 
mining  claims  will  be  suspended  where  an 
adverse  claim  is  filed  by  one  claiming  a 
prior  mining  location  on  the  same  land. 
United  States  v.  R.  B.  Borders  et  al., 
A-27493  (May  16,  1958) 

Where  the  evidence  clearly  shows  lack 
of  a  discovery  on  a  lode  claim  and  that 
any  possible  prior  discovery  was  made  in 
material  since  mined  out  and  the  evidence 
does  not  establish  the  existence  of  a  vein 
or  lode  on  the  claim,  not  only  should  an 
application  for  a  patent  to  the  claim  be 
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rejected  but  the  claim  should  be  declared 
null  and  void. 

United   States   v.   Estate   of  Richard   R. 
Lakin,  A-27572  (June  12, 1958) 

An  application  for  a  patent  to  a  lode 
mining  claim  is  properly  rejected  where 
there  is  no  evidence  of  a  valid  discovery 
of  a  valuable  mineral  on  the  claim,  but  the 
claim  need  not  be  declared  invalid  and 
the  claimant  may  remain  in  possesion  of 
the  claim  so  long  as  he  is  diligently  en- 
gaged in  seeking  a  discovery  where  there 
is  an  indication  that  there  may  be  some 
mineral  values  on  the  claim. 
United  States  v.  John  Giulio,  A-27842 
(Feb.  6,   1959) 

A  mining  claimant  who  has  submitted 
an  application  for  patent  based  upon 
claims  located  in  1947  may  not  change 
the  date  of  the  locations  in  his  applica- 
tion to  that  of  his  alleged  predecessors  in 
interest  at  an  earlier  time,  upon  a  deter- 
mination by  the  Government  that  the  1947 
locations  were  invalid  as  a  matter  of  law 
because  the  lands  were  not  open  to  mining 
location,  but  must  resubmit  his  applica- 
tion on  the  basis  of  the  prior  locations. 
A.  V.  Toolson  et  al,  A-27595  (Feb.  18, 
1959)  66  I.D.  48 

An  application  for  patent  of  lode  and 
placer  claims  is  properly  rejected  where 
the  evidence  does  not  disclose  the  exist- 
ence of  valid  discoveries  on  the  claims 
at  the  present  time  and  discloses  that 
any  possible  prior  discoveries  were  made 
in  material  since  mined  out. 

It  is  the  duty  of  an  applicant  for  a 
mining  patent  to  keep  discovery  points 
available  for  inspection  by  the  Govern- 
ment mineral  examiners. 
United  States  v.  Lent  A.  and  Elizabeth 
D.  Houston,  A-27846   (Apr.  29,  1959) 

66  I.D.  161 

No  patent  for  a  lode  mining  claim  may 
be  granted  until  there  has  been  a  dis- 
covery of  valuable  mineral  deposits 
within  the  limits  of  the  claim. 
Julius  R.  Guglielmetti,  A-27871  (May  13, 
1959) 

An  application  for  patent  to  a  mining 
claim  will  be  rejected  and  the  claim 
declared  null  and  void  when,  although 
valuable    minerals    may    have    been    ex- 


tracted in  the  past,  it  is  not  shown  as 
a  present  fact  that  the  claim  is  valuable 
for  minerals. 

United  States  v.  Erie  North,  A-27936 
(July  1, 1959) 

An  application  for  patent  for  a  placer 
claim  is  properly  rejected  where  the 
evidence  does  not  disclose  the  existence 
of  valid  discoveries  in  the  claim  at  the 
present  time. 

United  States  v.  John  R.  and  Pearl  S. 
Dodson,  A-27905  (July  31,  1959) 

An  application  for  a  mineral  patent 
should  be  rejected  for  lands  it  covers 
to  which  the  applicant  does  not  have 
full  title. 

Gabbs  Exploration  Company,  United 
States  Smelting  Refining  and  Mining 
Company,  A-27994  (Aug.  11,  1959) 

An  application  for  patent  on  a  mining 
claim  is  properly  rejected  when  the  evi- 
dence introduced  in  a  contest  hearing 
fails  to  disclose  a  present  discovery  of  a 
valuable  mineral  deposit. 
United  States  v.  Bert  Lee  Doane, 
A-28094    (Oct.  30,  1959) 

It  is  the  duty  of  an  applicant  for  a 
mining  patent  to  keep  discovery  points 
available  for  inspection  by  Government 
mining  examiners;  the  examiners  have 
no  duty  to  rehabilitate  discovery  points 
or  to  make  a  discovery  for  the  applicant. 
United  States  v.  Jesse  Edwards,  A-28145 
(Jan.  20,  1960) 

An  application  for  mineral  patent  is 
properly  rejected  where  the  claim  was 
located  on  land  which  was  withdrawn 
for  powersite  purposes  at  the  time  the 
location  was  made. 

Frank,  M.  Whitenack,  A-28206  (Mar.  29, 
1960) 

A  mining  claimant  must  sustain  her 
application  for  patent  by  showing  a  dis- 
covery of  valuable  mineral  which  justi- 
fies a  person  of  ordinary  prudence  in 
the  further  expenditure  of  his  labor  and 
means  with  a  reasonable  prospect  of 
success  in  developing  a  valuable  mine. 

United    States    v.    Bessie    Lee,    A-28228 

(Apr.  22,  1960) 

An  application  for  patent  of  a  placer 
mining  claim  is  properly  rejected  where 
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the  claimant  fails  to  prove  the  existence 
of  a  discovery  of  a  valuable  mineral  de- 
posit within  the  limits  of  the  claim. 
United    States    v.     Robert     W.     Games, 
A-28178  (May  23,  1960) 

Where  in  a  contest  brought  on  an  appli- 
cation for  a  mining  patent  it  is  determined 
that  no  discovery  has  been  made  on  the 
claim,  the  necessary  result  of  this  deter- 
mination is  that  the  mining  claim  is  in- 
valid, even  though  the  Department  pur- 
ports only  to  reject  the  application  for 
patent. 

United  States  v.  Kenneth  F.  and  George  A. 
Carlile,  A-28012  (June  10,  1960) 

67  I.D.  417 

Since  a  mining  claim  may  be  declared 
invalid,  if  evidence  in  a  contest  brought 
against  it  fails  to  show  a  discovery  of  a 
valuable  mineral  deposit  necessary  to  vali- 
date the  claim  whether  or  not  the  contest 
charges  asked  that  the  claim  be  held  in- 
valid, the  amendment  of  the  contest 
charges  to  include  a  prayer  that  the  claim 
be  declared  null  and  void  instead  of  only 
that  an  application  for  patent  be  rejected 
is  without  prejudice  to  the  mining 
claimant. 

United  States  v.  Amcol  Mining  and  Milling 
Company,  A-28405  (June  27,  1960) 

An  application  for  patent  on  a  mining 
claim  is  properly  rejected  when  the  evi- 
dence introduced  in  a  contest  hearing  fails 
to  disclose  a  present  discovery  of  a  valu- 
able mineral  deposit. 

United  States  v.  Santiam  Copper  Mines, 
Inc.,  A-28272  (June  27,  1960) 

Under  the  act  of  July  20,  1956,  the  holder 
of  a  mining  claim  is  entitled  to  a  mineral 
patent  for  minerals  reserved  to  the  United 
States  under  a  surface  patent  only  if  he 
has  a  valid  claim  at  the  time  of  applica- 
tion for  patent. 

Gabbs     Exploration     Company,     A-28213 
(Supp.)    (July  11,  1960) 

An  application  for  patent  on  a  mining 
claim  is  properly  rejected  where,  more 
than  twenty-four  years  before  the  applica- 
tion was  filed,  the  claim  was  declared  null 
and  void  by  default  decision  regularly 
rendered  after  notice  and  an  opportunity 


for    hearing   thereon    were   given    to    the 

contestee. 

Garfield    County    Exploitation    Company, 

A-28351  (Aug.  30,  1960) 

Where  a  contest  is  brought  against  a 
mining  claim  on  the  ground  of  lack  of  dis- 
covery, following  the  filing  of  an  applica- 
tion for  a  mineral  patent,  the  burden  of 
proof  is  upon  the  contestee  to  show  by  a 
preponderance  of  the  evidence  that  a  dis- 
covery has  been  made  and  where  the  con- 
testee meets  the  evidence  produced  by  the 
Government  with  evidence  of  equal  weight 
only,  he  is  not  entitled  to  receive  a  mineral 
patent. 

Where  an  applicant  for  a  mineral  patent 
has  shown  no  more  than  that  there  are 
bodies  of  low-grade  minerals  on  his  claims 
and  has  not  shown  that  there  is  a  reason- 
able expectation  that  the  minerals  exposed 
on  the  claims  lead  to  minerals  of  greater 
value  or  that  they  exist  in  quantities  which 
would  cause  a  prudent  man  to  expend  his 
time  and  money  in  developing  the  claims, 
the  applicant  is  not  entitled  to  a  mineral 
patent. 

United  States  v.  Clyde  Raymond  Altman 
and  Charles  M.  Bussell,  A-28478  (July  17, 
1961)  68  I.D.  235 

It  is  proper  to  declare  mining  claims  lo- 
cated for  sand  and  gravel  prior  to  July  23, 
1955,  to  be  null  and  void  and  to  reject  an 
application  for  a  mineral  patent  covering 
those  claims  where  the  locators  fail  to 
show  that  the  deposits  within  the  claims 
can  be  extracted,  removed,  and  marketed 
at  a  profit. 

Where  a  contest  has  been  brought 
against  a  mining  claim  later  included  in 
an  application  for  a  mineral  patent,  it  is 
not  proper  to  reject  the  application  for 
patent  covering  that  claim  in  the  absence 
of  a  final  determination  as  to  the  validity 
of  the  claim. 

United  States  v.  R.  B.  Borders  et  al., 
A-28624  (Oct.  23,  1961) 

It  is  proper  to  reject  an  application  for 
patent  of  a  placer  mining  claim  and  to 
declare  the  claim  null  and  void  where  the 
evidence  presented  in  a  contest  proceed- 
ing fails  to  show  a  discovery  of  a  valuable 
mineral  deposit  under  the  mining  laws,  the 
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evidence  merely  showing  the  presence  of 
gold  in  quantities  insufficient  to  warrant 
a  man  of  ordinary  prudence  to  expend  fur- 
ther time  and  money  with  a  reasonable 
prospect  of  success  in  developing  a  paying 
mine. 

United  States  v.  Richard  L.  and  Nellie  V. 
Effenbeck,  A-29113  (Jan.  15, 1963) 

Mining  claims  may  be  declared  null  and 
void  if  the  claimants  fail  to  appeal  from 
or  protest  a  default  decision  after  notice 
of  hearing  on  charges  contesting  the 
validity  of  the  claims;  and  where  the 
claimants  acquiesce  for  twenty  years  in 
the  decision  declaring  the  claims  null  and 
void,  the  decision  is  conclusive  and  will 
not  be  reopened  in  the  absence  of  a 
legal  or  equitable  basis  warranting 
reconsideration. 

Layujdon  II.  Lam-ill  ct  al,  A-28697 
(May  16,  1963) 

An  application  for  patent  on  a  mining 
claim  is  properly  rejected  where,  more 
than  sixteen  years  before  the  application 
is  filed,  the  claim  was  declared  null  and 
void  and  thereafter  canceled,  and  proceed- 
ings leading  to  the  cancellation  will  not 
be  reopened  many  years  after  the  decision 
became  final  in  the  absence  of  a  com- 
pelling legal  or  equitable  basis  warranting 
reopening. 

Wasatch  Development  Co.  et  al,  A-28674 
(May  16, 1963) 

Patent  to  a  mining  claim  cannot  be 
withheld  where  it  is  shown  that  the  claim 
is  still  being  worked  and  the  sand  and 
gravel  therefrom  are  still  being  removed 
and  disposed  of  at  a  profit  in  the  current 
market  upon  the  conjecture  that  very  little 
sand  and  gravel  still  remain  on  the  claim. 
United  States  v.  Charles  H.  Henrikson 
and  Oliver  M.  Henrikson,  A-28763 
(June  4,  1963)  70  I.D.  212 

It  is  proper  to  hold  a  placer  mining 
claim  null  and  void  where  the  evidence 
presented  in  a  contest  proceeding  fails  to 
show  a  discovery  of  a  valuable  mineral 
deposit  under  the  mining  laws,  the  evi- 
dence merely  showing  the  presence  of  gold 
in  quantities  insufficient  to  warrant  a  man 
of  ordinary  prudence  to  expend  further 


time  and  money  with  a  reasonable  pros- 
pect of  developing  a  valuable  mine. 
United  States  v.  Robert  G.  and  Orpha  B. 
McMillan,  A-29456  (July  26,  1963) 

A  protest  by  a  grazing  licensee  against 
allowance  of  an  application  for  a  mineral 
patent  is  properly  rejected  where  the  pro- 
test merely  makes  general  uncorroborated 
assertions  that  the  mining  claim  is  in- 
valid for  lack  of  discovery  and  that  the 
land  is  more  suitable  for  grazing  and  other 
nonmineral  uses. 

Dr.    and    Mrs.    A.    J.    Kafka,    A-29807 
(Feb.  3,  1964) 

The  proceedings  leading  to  the  cancel- 
lation of  a  mining  claim  will  not  be  re- 
opened many  years  after  the  decision  has 
become  final  in  the  absence  of  a  compelling 
legal  or  equitable  basis  warranting  recon- 
sideration and  an  application  for  patent  on 
a  mining  claim  is  properly  rejected  where, 
more  than  sixteen  years  before  the  patent 
application  was  filed,  the  claim  had  been 
declared  null  and  void  and  thereafter 
canceled. 

Union  Oil  Company  of  California  et  al, 
A-29560  (Apr.  17,  1964)  71  I.D.  169 

An  application  for  a  mineral  patent  will 
be  rejected  and  the  mining  claim  declared 
null  and  void  where,  although  the  claim 
may  formerly  have  been  valuable  for  min- 
erals, it  is  not  shown  as  a  present  fact  that 
the  land  is  mineral  in  character  and  is 
valuable  for  its  mineral  content. 
United  States  v.  LaFortuna  Uranium 
Mines,  Inc.,  A-29852  (May  4,  1964) 

Where,  after  the  location  of  a  mining 
claim,  land  in  the  claim  is  classified  for 
disposition  under  the  Small  Tract  Act 
and  patents  are  issued  under  that  act 
with  a  reservation  to  the  United  States 
of  the  mineral  rights,  the  Department 
has  no  authority  to  issue  a  patent  to 
the  mining  claimant  just  for  the  mineral 
rights  when  no  regulation  exists  which 
permits  it  to  do  so  but  this  lack  of 
authority  does  not  affect  the  validity  of 
the  mining  claim. 

The       Dredge       Corporation,       A-29997 
(June  15,  1964) 

It  is  proper  to  reject  a  patent  appli- 
cation and   declare  a  lode  mining  claim 
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null  and  void  where  the  evidence  pre- 
sented in  a  contest  proceeding  fans  to 
show  a  discovery  of  a  valuable  mineral 
deposit  even  though  such  evidence  may 
be  sufficient  to  justify  further  explora- 
tion of  the  claim. 

United  States  v.  Edwin  R.  Saurers  et  al., 
A-30097  (July  9,  1964) 

The  Department  has  no  power  to  issue 
a  mineral  patent  to  any  surface  ground 
exceeding  300  feet  in  width  on  each 
side  of  the  middle  of  the  vein  or  lode, 
and  a  patent  so  issued  is  void  as  to  the 
excess  over  300  feet  and  is  subject  to 
collateral  attack. 

United  States  v.  Alaska  Empire  Gold 
Mining  Company,  A-30082  (July  16, 
1964)  71  I.D.  273 

XV.  PATENT  IMPROVEMENTS 

Annual  assessment  work  and  accept- 
able patent  expenditures  must  be  per- 
formed for  the  benefit  of  the  claim  or 
claims  to  which  their  application  is 
sought  by  the  locator  or  by  those  in 
privity  of  title  under  section  2325,  Re- 
vised Statutes  (1875)  (30  U.S.C.  sec.  29 
(1952)). 

Where  the  failure  to  validate  or  cor- 
rect deficiencies  in  invalid  mining  loca- 
tions does  not  result  from  any  fault  of 
the  locators  but  from  inadequate  records 
in  the  Bureau  of  Land  Management, 
there  are  strong  reasons  why,  if  other- 
wise legally  possible,  the  equities  of  the 
locators  should  be  recognized  and  that 
if  the  right  to  patent  can  be  established 
under  section  2332,  Revised  Statutes 
(1875)  (30  U.S.C.  sec.  38  (1952)),  the 
annual  assessment  work  and  acceptable 
patent  expenditures  performed  for  the 
benefit  of  such  claims  during  the  time 
when  the  right  to  the  claims  accrued 
under  section  2332,  Revised  Statutes 
(1875)  are  properly  credited  thereto. 
Annual  Assessment  Work  and  Accept- 
able Patent  Improvements  Performed  for 
the  Benefit  of  Mining  Claims  During  the 
Period  of  Time  When  the  Right  to 
Patent  Accrues  Under  Section  2332,  Re- 
vised Statutes  (1875)  (30  U.S.C.  sec.  38 
(1952)),    M-36388    (Nov.    13,    1956) 

Upon  application  for  patent  a  reloca- 
tor  will  not  be  permitted   to  include  in 


his  estimate  of  the  value  of  the  im- 
provements required  by  law  to  be  made 
as  a  condition  precedent  to  patent  any 
of  the  labor  done  or  improvements  made 
by  the  original  locator. 

Roadways  and  buildings  must  be  ex- 
cluded from  the  estimated  value  of 
patent  improvements  unless  it  is  clearly 
shown  that  they  are  associated  with 
actual  excavations,  are  essential  to  the 
practical  development  of  the  claim,  and 
actually  facilitate  the  extraction  of  min- 
erals from  the  claim. 

Affidavits  and  other  statements  with 
respect  to  the  value  of  improvements 
given  by  witnesses  for  an  applicant  for 
a  mineral  patent  are  not  conclusive  on 
the  Government. 

Even  though  the  Government  does  not 
sustain  its  charge,  brought  by  way  of 
contest,  that  the  necessary  patent  im- 
provements have  not  been  placed  on  a 
claim,  patent  covering  a  relocated  min- 
ing claim  cannot  issue  until  the  appli- 
cant has  submitted  satisfactory  proof 
that  the  required  expenditure  has  been 
made  on  the  claim  since  his  relocation 
thereof. 

United  States  v.  C.  F.  Smith,  A-27867 
(Apr.  30,  1959)  66  I.D.  169 

XVI.  PLACER  CLAIMS 

Where  discovery  of  oil  is  made  by  an 
individual  transferee  of  a  placer  mining 
claim  located  by  several  persons  for  more 
than  20  acres  prior  to  Mar.  2,  1911,  the 
transferee  is  not,  as  he  would  be  were 
the  discovery  made  of  another  mineral, 
limited  to  the  20  acres  surrounding  the 
discovery  point. 

Union  Oil  Company  of  California  v.  West- 
ern Drilling  and  Producing  Co.  et  al, 
A-27588  (July  14,  1958) 

Where  it  is  held  that  a  valid  discovery 
has  been  made  on  one  10-acre  portion  of 
a  placer  claim,  each  remaining  10-acre 
subdivision  must  be  shown  to  be  mineral 
in  character. 

United  States  v.  Eleanor  A.  Gray  et  al., 
A-28710  (May  18, 1962) 

A  10-acre  placer  claim  consisting  of  a 
string  of  four  contiguous  2%-acre  tracts 
straddling  three  regular  10-acre  sub- 
divisions is  not  thereby  invalid  as  not  be- 
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ing   in   conformity   with   the  public   land 

surveys. 

United   States   v.    Charles   H.    HenriJcson 

and      Oliver     M.      HenriJcson,      A-28763 

(June  4,  1963)  70  I.D.  212 

XVII.  POSSESSORY  RIGHT 

Where  the  record  of  an  application  for 
patent  on  mining  claims  indicates  that  the 
claims  were  located  in  1948  on  lands  open 
to  mining  location  and  that  the  claims 
are  valid,  oil  and  gas  leases  issued  for 
land  included  in  the  claims  are  properly 
canceled  to  the  extent  that  they  conflict 
with  such  locations  where  the  applications 
for  the  leases  were  filed  several  years  after 
the  mining  claims  were  located. 
Marion  F.  Jensen  et  al.,  Elden  F.  Keith  et 
ah,  A-27254,  A-27256,  A-27257  (Feb.  24, 
1956)  63  I.D.  71 

Actual  possession  under  color  of  right  for 
the  complete  period  of  the  State's  statute 
of  limitations  governing  adverse  possession 
of  mining  claims,  following  a  discovery  of 
valuable  minerals,  is  sufficient  to  establish 
a  valid  mining  claim,  absent  adverse  lo- 
cators, good  against  all  but  the  United 
States  under  section  2332,  Revised  Statutes 
(1875)  (30  U.S.C.  sec.  38  (1952) ). 
Annual  Assessment  Work  and  Acceptable 
Patent  Improvements  Performed  for  the 
Benefit  of  Mining  Claims  During  the  Pe- 
riod of  Time  When  the  Right  to  Patent 
Accrues  Under  Section  2332,  Revised  Stat- 
utes (1875)  (30  U.S.C.  Sec.  38  (1952)), 
M-36388  (Nov.  13,  1956) 

Failure  to  file  an  adverse  claim  against 
an  application  for  a  patent  on  a  mining 
claim  within  the  60-day  publication  period 
required  by  section  2325  of  the  Revised 
Statutes  amounts  to  a  waiver  of  the  ad- 
verse claim,  and  to  the  extent  that  a  protest 
against  issuance  of  a  patent  on  a  mineral 
entry  is  an  adverse  claim  it  will  not  be 
considered  as  an  adverse  claim  unless  filed 
within  the  required  time. 
Seymour  Gray  et  al.  v.  Milner  Corporation, 
A-27431  (Aug.  21,  1957)  64  I.D;  337 

Where  a  mining  claim  is  invalidated  and 
rendered  null  and  void  for  failure  to  com- 
ply with  the  provisions  of  section  4  of  the 
act  of  Aug.  11,  1955  (69  Stat.  681;  30 
U.S.C.  sec.  623),  the  subsequent  action  on 
behalf  of  the  United  States  in  exercising 


active  control  over  the  land  within  the 
former  mining  claim  could  not  adversely 
affect  any  rights  of  the  former  mining 
claimant,  and  no  title  or  possessory  in- 
terest remains  in  the  former  mining  claim- 
ant which  could  serve  as  a  proper  basis  for 
a  claim  against  the  United  States  for  dam- 
ages to  improvements. 
Effect  of  the  Act  of  August  11,  1955  (69 
Stat.  681;  30  U.S.C.  Sec.  623),  M-36501 
(Jan.  23,  1958)  (Memorandum  from  Re- 
gional Solicitor,  Sacramento,  California,  to 
Regional  Director,  Bureau  of  Reclamation, 
Sacramento,    California,    Jan.    23,    1958.) 

Action  on  an  application  for  patents  to 
mining  claims  will  be  suspended  where  an 
adverse  claim  is  filed  by  one  claiming  a 
prior  mining  location  on  the  same  land. 
United  States  v.  R.  B.  Borders  et  al., 
A-27493  (May  16,  1958) 

Possession  of  the  surface  of  the  land  in- 
cluded in  an  unpatented  mining  claim  does 
not  permit  the  locator  to  use  the  mining 
claim  for  grazing  purposes  or  to  grant  this 
privilege  to  others. 

James  G.  Brown,  M.  H.  Young,  A-27635 
(Sept.  24,  1958)  65  I.D.  394 

After  location  of  a  mining  claim  but  prior 
to  discovery,  a  mining  claimant  has  no 
rights  as  against  the  United  States  but  is 
a  mere  licensee  or  tenant  at  will ;  he  ac- 
quires a  right  of  exclusive  possession  as 
against  the  United  States,  which  is  prop- 
erty in  the  fullest  sense  of  the  word,  only 
after  making  a  discovery. 
United  States  v.  Kenneth  F.  and  George  A. 
Carlilc,  A-28012  (June  10,  1960) 

67  I.D.  417 

Where  an  adverse  claim  brought  against 
an  application  for  a  mineral  patent  re- 
sults in  the  adverse  claimant  being  de- 
creed to  have  the  right  of  possession  to 
land  within  a  mining  claim,  the  mineral 
patent  application  must  be  rejected  as  to 
that  land. 

United   States   v.    R.   B.   Borders   et   al., 
A-28624  (Oct.  23,  1961) 

Although  a  mining  claimant  may  not 
have  any  rights  based  on  a  location  or 
amended  location  made  subsequent  to  a 
withdrawal  of  the  land,  he  is  not  precluded 
from  establishing  that  he  has  possessory 
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rights,  as  the  successor  in  interest  of  an 
original  locator,  based  on  mining  claims 
made   and   perfected   prior   to   the   with- 
drawal. 
J.  Everett  Nelson,  A-29174  (Feb.  4, 1963) 

The  fact  that  one  is  occupying  public 
land  and  diligently  working  toward  making 
discovery  gives  him  certain  possessory 
rights  but  not  as  against  the  United 
States,  and  the  land  that  he  is  occupying 
may  be  withdrawn  from  location  under 
the  mining  law  so  as  to  invalidate  any  min- 
ing claim  on  which  a  discovery  is  made 
after  such  withdrawal. 

A  mining  claimant  who  is  engaged  in  dis- 
covery work  but  has  not  made  a  discovery 
prior  to  the  withdrawal  of  the  land  is  not 
entitled  to  a  hearing  to  show  the  extent 
of  his  work  because  such  showing  would 
serve  no  purpose. 
Ernest  Smith,  A-29590  (Aug.  2,  1963) 

XVIII.  POWER  SITE  LANDS 

Mining  claims  located  on  lands  which  are 
later  withdrawn  or  reserved  for  power 
purposes  are  forfeited  and  properly  de- 
clared null  and  void  if  the  mining  claimant 
does  not  file  the  notice  of  location  required 
by  section  4  of  the  act  of  Aug.  11,  1955, 
within  the  time  required  by  the  act. 
United  States  v.  M.  V.  Browning,  Adminis- 
trator, A-28182  (Apr.  14,  1960) 

A  notice  of  location  of  a  placer  mining 
claim  filed  pursuant  to  section  4  of  the  Min- 
ing Claims  Rights  Restoration  Act  is  not 
to  be  rejected  because  the  person  filing  it 
has  not  submitted  proof  of  ownership  of 
the  claim  since  neither  the  statute  nor  reg- 
ulations require  that  such  proof  be  sub- 
mitted at  the  time  of  filing ;  but  before  the 
filing  is  accepted  the  person  may  be  re- 
quired to  submit  a  showing  that  he  is  the 
owner  of  the  claims  or  authorized  to  make 
the  filing  on  behalf  of  the  owner. 
John  D.  Archer,  Stephen  P.  Smoot, 
A-28174   (May  3,  1960)  67  I.D.  181 

A  mining  claimant  who  fails  to  file  the 
notice  of  location  required  by  the  act  of 
Aug.  11,  1955,  within  the  time  allowed 
by  the  act  forfeits  his  rights  to  his  claim 
and  the  claim  is  properly  declared  null 
and  void. 
B.  E.  Burnaugh,  A-28340  (July  12,  1960) 


A  mining  claim  purportedly  located  be- 
fore  Aug.    11,    1955,   on   land   withdrawn 
for  powersite  purposes  is  null  and  void. 
Lyla  S.  Lofgren,  A-28358  (July  20,  1960) 

Where  a  mining  claim  is  bisected  by  a 
forest  service  trail  which  antedates  it  and 
is,  thus,  excepted  from  the  mining  claim 
and  where  other  uses  of  the  claim  as  a 
helicopter  landing  field  and  camping  area 
are  infrequent,  mining  operations  cannot 
be  said  to  substantially  interfere  with 
other  uses  of  the  land  within  the  mining 
claim  so  as  to  warrant  a  complete  pro- 
hibition of  placer  mining  pursuant  to  sec- 
tion 2(b)  of  the  act  of  Aug.  11,  1955. 
United  States  v.  Mrs.  ReJw  Wolfe,  A-28361 
(Aug.  18,  1960) 

The  Department  accepts  the  decision  of 
the  United  States  District  Court  in  Mac- 
Donald  v.  Best  holding  that  the  Mining 
Claims  Rights  Restoration  Act  of  1955  does 
not  provide  for,  or  authorize,  the  forfeiture 
of  mining  claims  located  on  powersite 
lands  for  failure  of  the  claimant  to  file  a 
copy  of  his  notice  of  location  in  the  land 
office  within  the  time  specified  in  the  act. 
B.  E.  Burnaugh,  A-28340  (Supp.)  (Oct.  4, 
1960)  67  I.D.  366 

Land  which  was  reserved  from  the  State 
of  New  Mexico  by  the  United  States  and 
classified  in  1916  as  "actually  or  prospec- 
tively valuable  for  the  development  of 
water  powers"  was  not  open  to  mineral 
location  after  the  passage  of  the  Federal 
Power  Act  of  June  10,  1920,  in  the  absence 
of  restoration  of  the  land  to  entry  under 
section  24  of  the  act,  and  a  mining  claim 
located  in  1937  and  amended  in  1940  was 
void  ao  initio  where  no  such  restoration 
of  the  land  to  entry  had  taken  place. 
Beverly  Ellis  Caperton,  A-2S402  (Oct.  13, 
1960) 

Mining  claims  located  partially  within  a 
powersite  reserve  on  land  which  has  been 
included  in  a  project  which  is  operating 
or  being  constructed  under  a  license  or  per- 
mit issued  under  the  Federal  Power  Act 
or  other  statute  are  null  and  void  to  the 
extent  of  their  inclusion  within  the  project 
area. 
John  Henry  Jones,  A-28525  (Nov.  25, 1960) 

A   mining   claim  filed  before   Aug.   11, 
1955,  and  located  on  lands  then  unavail- 


MINING   CLAIMS,    XVIII 


503 


able  for  location  due  to  a  prior  withdrawal 
for  powersite  purposes,  is  void,  and  a  later 
attempt  to  amend  the  location  is  ineffective 
if,  on  the  date  of  filing  the  amended  notice 
of  location,  the  lands  were  withdrawn  for 
reclamation  purposes. 
Fred  Orebangh,  A-28482   (Nov.  28,  1960) 

A  mining  claim  that  is  located  on  land 
subsequently  reserved  for  a  power  site  will 
not  be  forfeited  for  failure  of  the  claimant 
to  file  a  copy  of  notice  of  location  within 
the  time  specified  in  the  act  of  Aug.  11, 
1955. 

Vernon  0.  White,  Ina  C.  White,  A-28565 
(Feb.  6,  1961) 

A  mining  claim  that  is  located  on  land 
subsequently  reserved  for  a  power  site 
will  not  be  forfeited  for  failure  of  the 
claimant  to  file  a  copy  of  notice  of  location 
within  the  time  specified  in  the  act  of 
Aug.  11,  1955,  nor  will  a  mining  claim  lo- 
cated after  Aug.  11,  1955,  on  powersite 
land  be  forfeited  for  that  reason. 
James  M.  Wells  ct  al.,  A-28549  (Feb.  10, 
1961) 

Mining  claims  located  on  lands  which 
are  under  examination  and  survey  by  a 
prospective  licensee  of  the  Federal  Power 
Commission  pursuant  to  section  2(a)  of 
the  act  of  Aug.  11,  1955,  are  not  open 
to  mineral  location  and  mining  locations 
made  on  such  lands  while  they  are  not 
open  to  location  are  properly  held  null  and 
void. 

Francis    N.    DJouhy,    A-28597     (May    18, 
1962) 

Since  lands  in  national  forests  which 
are  included  in  roads,  roadbeds,  and  rights- 
of-way  are  withdrawn  from  mineral  entry 
and  are  not  open  to  location,  mining,  and 
patenting  under  the  mining  laws,  entry  on 
such  lands  is  not  authorized  by  the  act  of 
Aug.  11,  1955,  opening  certain  lands  in 
power  withdrawals  to  mineral  entry,  and 
an  order  under  that  act  relating  to  placer 
mining  on  such  lands  is  not  authorized. 

The  fact  that  other  remedies  may  exist 
against  interference  in  the  use  of  public 
land  from  placer  mining  operations  does 
not  preclude  the  prohibition  of  placer  min- 
ing under  the  act  of  Aug.  11,  1955. 

Permission  to  carry  on  placer  mining  op- 
erations   on    condition    that    the    locator 


shall,  following  placer  operations,  restore 
the  surface  of  the  claim  to  the  condition  it 
was  in  immediately  prior  to  those  opera- 
tions may  be  granted  under  the  act  of 
Aug.  11,  1955,  where  it  appears  that  placer 
mining  would  not  substantially  interfere 
with  other  uses  of  the  land  for  recreational 
purposes  or  for  homesites  since  no  actual 
plans  for  such  other  uses  have  been  com- 
pleted and  such  uses  are  not  anticipated 
within  the  reasonably  near  future. 
United  States  v.  Paul  F.  and  Adeline  A. 
Cohan  et  al.,  A-28785  (May  20,  1963) 

70  I.D.  178 

The  status  of  a  mining  claim  located  on 
public  land  reserved  for  power  purposes 
should  be  determined  on  the  basis  of  the 
location  or  relocation  upon  which  the 
claimant  asserts  his  claim. 
Duane  U.  Gaskell  et  al,  A-29465  (Sept  13, 
1963) 

A  mill  site  is  properly  declared  void  ab 
initio  when  it  is  located  on  land  withdrawn 
as  a  power  site. 

R.  W.  Hamlett  et  al,  A-30019   (Feb.  27, 
1964) 

Land  held  under  an  uncanceled  pre- 
liminary permit  issued  under  the  Federal 
Power  Act  for  which  application  for  a 
license  under  that  act  was  made  during  the 
life  of  the  preliminary  permit  is  not  open 
to  location  under  the  mining  laws. 
C.  A.  Anderson,  A-29999  (Mar.  23,  1964 > 

A  mining  claim  located  before  Aug.  11, 
1955,  on  land  within  an  existing  powersite 
reservation  is  null  and  void  because  the 
land  was  then  unavailable  for  mining  lo- 
cation. 
Wayne  England,  A-30088  (Apr.  13,  1964) 

Land  which  was  reserved  from  the  State 
of  Arizona  by  the  United  States  and  classi- 
fied in  1917  as  "actually  or  prospectively 
valuable  for  the  development  of  water 
power"  was  not  open  to  mineral  location 
after  the  passage  of  the  Federal  Power 
Act  of  June  10,  1920,  in  the  absence  of 
restoration  of  the  land  to  entry  under  sec- 
tion 24  of  the  act,  and  a  mining  claim 
located  in  1948  was  void  ab  initio  where  no 
such  restoration  of  the  land  to  entry  had 
taken  place. 

E.    II.    Allen,    Frank    MeUuzzo,    A-30182 
(July  9, 1964) 
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XIX.  RELOCATION 

Mining  claims  on  lands  subsequently- 
withdrawn  from  mineral  entry  subject  to 
valid  existing  rights  initiated  prior  to  the 
withdrawal  are  not  subject  to  relocation 
after  the  effective  date  of  the  withdrawal 
for  failure  of  the  original  locators  to  do 
assessment  work. 

Lyman    B.     Crunk,     William     A.     Koby, 
A-28738  (July  12,  1961)  68  I.D.  190 

Where  a  verified  statement  lists  a  min- 
ing claim  which  has  been  declared  null  and 
void  and  a  mining  claim  of  the  same  name 
but  described  as  an  amended  claim,  the 
statement  is  properly  rejected  as  to  the 
original  location  but  whether  it  is  effective 
as  to  the  amended  location  depends  on 
whether  it  is  a  relocation  of  the  old  claim 
or  otherwise  a  new  claim  in  substance. 
Everett  M.  Baumkirchner  et  al.,  A-29812 
(Feb.  12,  1964) 

XX.  SPECIAL  ACTS 

Lands  which,  in  1948  and  1949,  were  in- 
cluded in  oil  and  gas  leases  or  allowable 
applications  for  such  leases  under  the 
Mineral  Leasing  Act  were  not  subject  to 
mining  location  and  in  the  absence  of  a 
showing  of  compliance  with  the  provisions 
of  the  act  of  Aug.  12,  1953,  mining  claims 
located  on  such  lands  in  those  years  are 
invalid. 
R.  L.  Greene  et  al,  A-27181  (May  11, 1955) 

Lands  which,  in  1946,  were  included  in 
oil  and  gas  leases  issued  under  the  Mineral 
Leasing  Act  were  not  subject  to  mining  lo- 
cation and  in  the  absence  of  a  showing  of 
compliance  with  the  provisions  of  the  act 
of  Aug.  12,  1953,  mining  claims  located 
on  such  lands  are  invalid. 
Clear  Gravel  Enterprises,  Inc.,  A-27287 
(Mar.  27,  1956) 

Public  Law  167,  84th  Cong.  (69  Stat. 
367),  did  not,  of  itself,  open  the  surface 
of  unpatented  mining  claims  to  the  gen- 
eral public  for  recreational  purposes, 
though,  pursuant  to  the  act,  an  agency 
having  other  authority  to  administer  lands 
of  the  United  States  for  those  purposes 
and  permit  their  use  by  the  general  pub- 
lic, may  properly  extend  its  jurisdiction 
to  such  areas. 

Public  Law  167,  84th  Cong.  (69  Stat. 
367),  did  not,  of  itself,  open  the  surface 


of  unpatented  mining  claims  to  the  general 
public  for  access  to  adjacent  lands  for 
recreational  purposes,  though  an  agency 
having  authority  to  administer  adjacent 
lands  for  recreational  or  any  other  autho- 
rized purpose  or  use,  may,  pursuant  to 
the  terms  of  the  act,  grant  access  rights 
across  any  unpatented  mining  claims  sub- 
ject to  its  limitations  to  "permittees  or 
licensees"  entitled  or  required  to  have 
such  rights. 

Effect  of  Public  Law  167,  84th  Cong.,  on 
the  Use  of  the  Surface  of  Unpatented 
Mining  Claims  for  Recreational  Purposes 
and  for  Access  to  Adjacent  Lands,  M-36389 
(Dec.  7,  1956) 

Land  which,  in  1946,  was  included  in 
an  oil  and  gas  lease  issued  under  the 
Mineral  Leasing  Act  was  not  subject  to 
mining  location  and  in  the  absence  of  a 
showing  of  compliance  with  the  provisions 
of  the  act  of  Aug.  12,  1953,  a  mining 
claim  located  on  such  land  is  invalid. 
Clear  Gravel  Enterprises,  Inc.,  A-27449 
(May  31,  1957)  64  I.D.  210 

Land  which,  in  1952,  was  included  in 
an  oil  and  gas  lease  issued  under  the 
Mineral  Leasing  Act  was  not  subject  to 
mining  location  and  in  the  absence  of  a 
showing  of  compliance  with  the  provisions 
of  the  act  of  Aug.  12,  1953,  a  mining 
claim  located  on  such  land  is  invalid. 
Edith  F.  Allen,  A-27455  (July  16,  1957) 

Land  included  in  oil  and  gas  leases  under 
the  Mineral  Leasing  Act  in  1952  was  not 
then  subject  to  mining  location  and,  in  the 
absence  of  a  showing  of  compliance  with 
the  provisions  of  the  act  of  Aug.  12,  1953, 
mining  claims  located  on  such  land  in  that 
year  are  invalid. 

The  Dredge  Corporation,  A-27429  ( Sept.  23, 
1957)  64  I.D.  368 

Lands  which,  in  1952,  were  included  in 
oil  and  gas  leases  issued  under  the  Mineral 
Leasing  Act  were  not  subject  to  mining 
location  and  in  the  absence  of  a  showing 
of  compliance  with  the  provisions  of  the 
act  of  Aug.  12,  1953,  mining  claims  located 
on  such  lands  are  invalid. 
Daniel  B.  and  Eula  Turnbaugh,  Edith  F. 
Allen,  A-27475  (Sept.  23, 1957) 

The  only  reasonable  interpretation  of 
section  2  of  Public  Law  522,  84th  Congress, 
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2d  Session  (70  Stat.  156)  insofar  as  valid 
mining  claims  are  concerned  seems  to  be 
that  "subject  to"  means  excluded  from  the 
conveyance. 

Public  Law  522,  84th  Congress,  2d  Session 
(70  Stat.  156),  and  Application  of  the 
Townsite  Laws  (43  U.S.G.  sees.  711-728; 
48  CFR  255.9-255.54),  M-36486  (Oct.  30, 
1957) 

An  oil  and  gas  lease  issued  under  the 
Mineral  Leasing  Act  on  Nov.  1,  1948, 
and  in  full  force  and  effect  on  Oct.  8, 
1951,  precluded  the  location  on  that  date  of 
a  mining  claim  on  the  land  which  it  cov- 
ered even  though  the  lessee  was  then  in 
default  and  the  lease  was  later  canceled  on 
Nov.  20,  1951 ;  and  a  mining  location 
made  on  the  land  included  in  the  lease 
prior  to  the  cancellation  of  the  lease  was 
invalid  unless  the  owners  of  the  claim  sub- 
sequently complied  with  the  requirements 
of  the  act  of  Aug.  12,  1953,  for  validating 
such  a  claim. 

Alex  and  Jessie  Boyle,  A-27518  (Jan.  17, 
1958) 

Neither  the  Atomic  Energy  Act  of  1946 
nor  the  Atomic  Energy  Act  of  1954  restored 
to  the  operation  of  the  mining  laws  lands 
previously  reserved  or  withdrawn  from  the 
operation  of  those  laws. 

The  act  of  Aug.  11,  1955,  the  Mining 
Claims  Rights  Restoration  Act  of  1955,  did 
not  open  to  mining  location  land  which  was 
previously  withdrawn  or  reserved  for 
power  development  or  power  sites  and 
which,  in  addition,  was  withdrawn  for 
reclamation  purposes. 

Mining  claims  located  on  land  with- 
drawn for  powersite  purposes  are  null  and 
void  where  such  locations  were  made  prior 
to  the  act  of  Aug.  11,  1955. 
A.  W.  Kimball  et  at,  A-27526  (Apr.  21, 
1958)  65  I.D.  166 

Land  included  in  an  oil  and  gas  lease 
under  the  Mineral  Leasing  Act  in  1952  was 
not  then  subject  to  mining  location  and, 
in  the  absence  of  a  showing  of  compliance 
with  the  provisions  of  the  act  of  Aug.  12, 
1953,  mining  claims  located  on  such  land 
in  that  year  are  void. 

Where  amended  notices  of  location  of 
mining  claims,  located  in  1952  on  land 
which  at  the  time  was  included  in  an  oil 
and  gas  lease  under  the  Mineral  Leasing 


Act,  are  not  filed  until  Dec.  9,  1954,  the 

filings    are   not   timely   and   such   mining 

claims  are  not  entitled  to  the  benefits  of 

the  acts  of  Aug.  12,  1953,   and  Aug.  13, 

1954. 

United   States   v.    R.   B.   Borders   et   ah, 

A-27493  (May  16, 1958) 

Verified  statements  required  under  the 
act  of  July  23,  1955,  are  properly  rejected 
and  the  use  of  surface  resources  denied  to 
the  mining  claimants  when  such  statements 
are  filed  after  termination  of  the  period  of 
150  days  prescribed  by  the  statute  for  filing 
such  statements. 

Bines     Gilbert     Gold     Mines     Company, 
A-27732  (Nov.  13,  1958)  65  I.D.  481 

Where  the  deposits  for  which  a  mining 
claim  has  been  located  are  a  common 
variety  of  sand  or  stone,  are  of  widespread 
occurrence,  and  are  the  country  rock  of  the 
area,  they  are  materials  which  the  act  of 
July  23,  1955,  has  removed  from  the  cate- 
gory of  valuable  mineral  deposits  locatable 
under  the  mining  laws  and  the  fact  that 
they,  in  common  with  all  similar  materials, 
may  be  of  use  and  value  for  commercial 
purposes  does  not  exempt  them  from  the 
stricture  of  the  statute. 
United  States  v.  Laura  Duval  and  Clifford 
F.  Russell,  A-27717  (Nov.  19,  1958) 

65  I.D.  458 

Where  a  mining  claimant  whose  veri- 
fied statement,  filed  pursuant  to  section  5 
of  the  act  of  July  23,  1955,  for  the  purpose 
of  asserting  rights  to  the  surface  resources 
on  his  mining  claims,  was  rejected  because 
it  was  not  timely  filed  asserts  on  appeal 
and  submits  evidence  that  the  land  cov- 
ered by  his  mining  claims  was  not  ex- 
amined prior  to  the  submission  of  the 
request  for  publication  of  notice  to  miners 
under  section  5(a)  of  the  act,  the  re- 
questing agency  will  be  called  upon  to 
determine  whether  it  desires  to  amend  its 
request  to  exclude  the  land  in  the  appel- 
lant's mining  claims. 
Ford  M.  Converse,  A-27863  (Apr.  20, 1959) 

A  statement  filed  by  a  mining  claimant 
pursuant  to  section  5  of  the  act  of  July  23, 
1955,  for  the  purpose  of  asserting  rights  to 
the  surface  resources  on  its  mining  claim 
is  properly  rejected  where  the  statement 
is  filed  more  than  150  days  from  the  first 
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date  of  publication  of  notice  to  miners 
under  section  5(a)  of  the  act,  and  the 
statement  is  not  verified. 

Personal  service  of  a  notice  to  miners 
that  a  statement  asserting  rights  to  the 
surface  of  their  claims  must  be  filed  under 
the  act  of  July  23,  1955,  is  not  required 
where  the  department  or  agency  request- 
ing publication  of  the  notice  has  complied 
with  the  terms  of  section  5(a)  of  the  act. 

It  is  not  the  function  of  the  Department 
of  the  Interior  under  the  act  of  July  23, 
1955,  to  go  behind  the  statements  con- 
tained in  a  request  for  publication,  and  if 
the  request  for  publication  on  its  face 
complies  with  requirements  of  the  act,  the 
Department's  sole  function  is  to  order  the 
publication  as  requested. 
Mena  Mining  and  Exploration  Company, 
A-27950   (June  12,  1959)  66  I.D.  228 

The  act  of  Aug.  11,  1955,  does  not 
operate  retroactively  to  validate  mining 
claims  which  were  void  at  their  inception 
nor  to  permit  retroactive  relocation  of 
claims  which  were  void  because  the  lands 
included  therein  were  withdrawn  for  a 
power  site  at  the  time  of  the  original 
location. 

Hoivard  W.  Balsley,  A-27920  (June  15, 
1959) 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
and  the  use  of  the  surface  resources  de- 
nied to  the  mining  claimant  when  such 
statement  is  filed  prior  to  the  publication 
of  any  notice  for  the  land  covered  by  the 
claim,  returned  to  the  claimant  prior  to 
publication,  and  then  refiled  after  the  end 
of  the  150-day  period  following  publication. 

Where  notice  of  publication  is  required 
hy  section  5  of  the  act  of  July  23,  1955,  to 
he  personally  delivered  to  or  to  be  mailed 
by  registered  mail  to  a  mining  claimant, 
the  requirement  is  satisfied  by  mailing  the 
notice  by  registered  mail  to  the  proper 
address  and  it  is  immaterial  that  the  mail 
is  returned  unclaimed. 
William  Kuhn,  A-27963  (July  20,  1959) 

66  I.D.  268 

The  dismissal  of  a  protest  against  the 
conditional  allowance  of  a  placer  mining 
claim  under  the  act  of  Aug.  11,  1955,  is 
proper  where  the  evidence  supports  the 
conclusion  that  placer  mining  operations 


would  not  substantially  interfere  with 
other  uses  of  the  land  included  within  the 
placer  claim. 

Where  a  river  bed  is  included  within  the 
limits  of  a  mining  claim,  query  whether 
the  effect  of  mining  operations  on  the  use 
of  the  river  bed  as  a  water  course  may  be 
properly  considered  in  determining,  under 
section  2(b)  of  the  act  of  Aug.  11,  1955, 
whether  mining  operations  substantially 
interfere  with  other  uses  of  the  land  in- 
cluded within  the  claim. 
Pacific  Gas  and  Electric  Company  et  al.f 
A-27934  (July  20,  1959)  66  I.D.  264 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
and  the  use  of  the  surface  resources  denied 
to  the  mining  claimant  when  the  statement 
is  filed  after  the  termination  of  the  period 
of  150  days  prescribed  by  the  statute  for 
filing  such  a  statement. 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  not  "filed"  until 
such  time  as  it  is  received  in  the  office 
where  the  filing  is  required,  and  where  the 
statement  is  deposited  in  the  mail  on  or 
prior  to  the  150th  day  after  publication  of 
the  notice  to  mining  claimants  that  such  a 
statement  is  required,  but  is  not  received 
until  the  151st  day,  the  statement  is  not 
timely  filed  and  must  be  rejected. 
Mary  E.  Poast,  A-27968  (July  22,  1959) 

Where  a  mining  claimant  has  failed  to 
file  the  notice  of  location  required  by  the 
act  of  Aug.  11,  1955,  within  the  time 
allowed  by  the  act,  his  rights  to  the  claim 
are  forfeited  and  the  claim  is  properly  de- 
clared null  and  void. 

Jennie  Ross  Cassity  Banks,  A-27996 
(Aug.  4,  1959) 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
and  the  use  of  the  surface  resources  denied 
to  the  mining  claimant  where  the  lands 
embraced  in  the  claims  were  included  in  a 
powersite  withdrawal  at  the  time  the 
claims  were  located,  but  it  is  error  to  re- 
ject the  statement  as  to  a  claim  which  was 
originally  located  prior  to  the  withdrawal 
for  powersite  purposes. 
Harold  Dale,  A-28105  (Nov.  19,  1959) 

Mining  claims  are  null  and  void  where 
the   claims   were   purportedly   located   at 
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various  times  between  1949  and  1953  on 
lands  which  were  included  in  oil  and  gas 
leases  or  an  application  therefor  when  the 
attempted  locations  were  made,  and  the 
requirements  of  the  acts  of  Aug.  12,  1953, 
and  Aug.  13,  1954,  under  which  the  claims 
might  have  been  validated,  have  not  been 
met. 

Mcsilla  Valley  Construction  Company  et 
al.,  A-28102  (Nov.  20,  1959) 

Mining  claims  are  null  and  void  where 
the  claims  are  located  after  Dec.  31,  1952, 
and  prior  to  Feb.  10,  1954,  on  lands  then 
in  outstanding  oil  and  gas  leases  and  the 
requirements  of  the  act  of  Aug.  13,  1954, 
under  which  the  claims  might  have  been 
validated,  were  not  met. 
Alumina  Development  Corporation  of  Utah 
et  al.,  A-28171  (Feb.  29,  1960)     67  I.D.  68 

Mining  claims  located  on  lands  which 
are  later  withdrawn  or  reserved  for  power 
purposes  are  forfeited  and  properly  de- 
clared null  and  void  if  the  mining  claim- 
ant does  not  file  the  notice  of  location 
required  by  section  4  of  the  act  of  Aug.  11, 
1955.  within  the  time  required  by  the  act. 
United  States  v.  M.  V.  Browning,  Admin- 
istrator, A-28182  (Apr.  14,  1960) 

After  repeated  acceptance  of  late  rental 
payments  on  mining  claims  within  the 
Papago  Indian  Reservation,  the  Depart- 
ment need  not  and  should  not  declare  the 
claims  null  and  void  for  a  payment  only 
1  or  2  days  late  under  a  regulation  which 
permits  but  does  not  require  invalidation 
of  claims  for  failure  to  pay  rental  on  or 
before  the  due  date. 

Mrs.  Frances  S.  Warner,  A-2S265  (June  2, 
1960) 

A  mining  claimant  who  fails  to  file  the 
notice  of  location  required  by  the  act  of 
Aug.  11,  1955,  within  the  time  allowed 
by  the  act  forfeits  his  rights  to  his  claim 
and  the  claim  is  properly  declared  null  and 
void. 
B.  E.  Burnaugh,  A-28340   (July  12,  1960) 

The  Department  accepts  the  decision  of 
the  United  States  District  Court  in  Mac- 
Donald  v.  Best  holding  that  the  Mining 
Claims  Rights  Restoration  Act  of  1955  does 
not  provide  for,  or  authorize,  the  forfeiture 
of  mining  claims  located  on  powersite  lands 


for  failure  of  the  claimant  to  file  a  copy 
of  his  notice  of  location  in  the  land  office 
within  the  time  specified  in  the  act. 
B.  E.  Burnaugh,  A-28340  (Supp.)    (Oct.  4, 
1960)  67  I.D.  366 

The  United  States  has  the  right  to  use 
the  surface  of  mining  claims  subject  to 
section  4  of  the  act  of  July  23,  1955,  for  the 
purpose  of  managing  all  nonmineral  sur- 
face resources  so  long  as  such  use  will  not 
materially  interfere  with  legitimate  mining 
operations. 

Construction  and  occupancy  of  a  house 
on  a  mining  claim  subject  to  section  4  of 
the  act  of  July  23,  1955,  would  not  be 
authorized  unless  the  construction  and  oc- 
cupancy of  the  house  is  in  furtherance  of 
bona  fide  mining  activity.  Occupancy  not 
connected  with  bona  fide  mining  operations 
would  be  in  conflict  with  the  right  of  the 
United  States  to  manage  the  surface  re- 
sources of  the  claim  in  the  public  interest. 
Interpretation  of  Section  4 — Public  Law 
167  (Act  of  July  23,  1955),  M-36610 
(Feb.  23,  1961) 

Mining  claims  located  on  former  contro- 
verted revested  O&C  grant  lands  now  ad- 
ministered by  the  Secretary  of  Agriculture 
pursuant  to  the  act  of  June  24,  1954  (68 
Stat.  270),  are  subject  to  the  limitations 
and  reservations  of  the  special  O&C  Mining 
Act  of  Apr.  8,  1948  (62  Stat.  162).  The 
general  mining  laws  do  not  apply  to  such 
lands  except  to  the  extent  provided  in  the 
1948  Act. 

Applicability  of  the  Special  Mining  Act  of 
April  28,  19Jt8  (62  Stat.  162)  to  Former 
Controverted  Oregon  and  California  Grant 
Lands  Now  Administered  by  the  Secretary 
of  Agriculture  Under  the  Act  of  June  21h 
19 5 4  (68  Stat.  270),  M-36623  (Aug.  14, 
1961) 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  sur- 
face resources  of  his  mining  claim,  it  must 
be  shown  that  there  has  been  a  valid  dis- 
covery within  the  meaning  of  the  mining 
laws  made  within  the  limits  of  his  claim 
to  prevent  its  being  subjected  to  the  terms 
and  limitations  of  section  4  of  that  act. 
United  States  v.  Clarence  E.  Payne, 
A-28653  (Aug.  30,  1961)  68  I.D.  250 
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To  satisfy  the  requirements  for  a  dis- 
covery on  a  mining  claim  located  for  lime- 
stone or  silica  which  will  free  that  claim 
from  the  restrictions  of  section  4  of  the 
act  of  July  23,  1955,  it  must  be  shown  that 
the  exposed  materials  appearing  within 
the  limits  of  the  claim  could  have  been 
extracted,  removed,  and  marketed  at  a 
profit  before  the  adoption  of  the  act. 
United  States  v.  Iron  Clad  Mining  Com- 
pany, A-28655  (Sept.  14, 1961) 

To  satisfy  the  requirement  for  a  dis- 
covery on  a  mining  claim  located  for  scoria 
which  will  free  that  claim  from  the  re- 
strictions of  section  4  of  the  act  of  July 
23,  1955,  it  must  be  shown  that  the  ex- 
posed materials  appearing  within  the 
limits  of  the  claim  could  have  been  ex- 
tracted, removed,  and  marketed  at  a  profit 
before  the  adoption  of  the  act. 
United  States  v.  Elmer  J.  Gustafson, 
A-2S665  (Jan.  30,  1962) 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  sur- 
face resources  of  his  mining  claim  it  must 
be  shown  that  there  has  been  a  valid  dis- 
covery within  the  meaning  of  the  mining 
laws  made  within  the  limits  of  his  claim 
to  prevent  the  claim  from  being  subjected 
to  the  terms  and  limitations  of  section  4 
of  that  act. 

United  States  v.  Spar  Mining  Company 
et  al,  A-28786  (July  30, 1962) 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  sur- 
face resources  of  a  mining  claim,  a  valid 
discovery  must  be  shown  within  the  limits 
of  the  claim  by  the  same  evidence  which 
establishes  the  validity  of  a  mining  claim 
under  the  mining  laws  in  order  to  pre- 
vent subjection  of  the  claim  to  the  limi- 
tations and  restrictions  of  section  4  of 
the  act. 

United  States  v.  Sam  Thompson  et  at., 
A-28727  (Aug.  1,  1962) 

In  a  proceeding  under  subsection  5(c) 
of  the  act  of  July  23,  1955,  to  determine 
the  rights  of  a  mining  claimant  to  the 
surface  resources  of  his  mining  claim,  a 
finding  that  the  claim  is  subject  to  the 
limitations  and  restrictions  of  section  4 
of  that  act  is  proper  when  there  is  no  evi- 


dence that  a  discovery  of  a  valuable  min- 
eral deposit  has  been  made  on  the  claim. 
United    States    v.    Joseph    Knox    et    al., 
A-29059  (Oct.  31,  1962) 

Since  lands  in  national  forests  which  are 
included  in  roads,  roadbeds,  and  rights-of- 
way  are  withdrawn  from  mineral  entry 
and  are  not  open  to  location,  mining,  and 
patenting  under  the  mining  laws,  entry 
on  such  lands  is  not  authorized  by  the  act 
of  Aug.  11,  1955,  opening  certain  lands  in 
power  withdrawals  to  mineral  entry,  and 
an  order  under  that  act  relating  to  placer 
mining  on  such  lands  is  not  authorized. 

The  fact  that  other  remedies  may  exist 
against  interference  in  the  use  of  public 
land  from  placer  mining  operations  does 
not  preclude  the  prohibition  of  placer  min- 
ing under  the  act  of  Aug.  11,  1955. 

Permission  to  carry  on  placer  mining 
operations  on  condition  that  the  locator 
shall,  following  placer  operations,  restore 
the  surface  of  the  claim  to  the  condition 
it  was  in  immediately  prior  to  those  opera- 
tions may  be  granted  under  the  act  of  Aug. 
11,  1955,  where  it  appears  that  placer  min- 
ing would  not  substantially  interfere  with 
other  uses  of  the  land  for  recreational 
purposes  or  for  homesites  since  no  actual 
plans  for  such  other  uses  have  been  com- 
pleted and  such  uses  are  not  anticipated 
within  the  reasonably  near  future. 
United  States  v.  Paul  F.  and  Adeline  A. 
Cohan    et    ah,    A-28785    (May   20,    1963) 

70  I.D.  178 

The  purchaser  under  a  contract  of  sale 
of  an  undivided  two-thirds  interest  in  a 
mining  claim  may  file  the  verified  state- 
ment required  of  a  mining  claimant  by 
section  5(a)  of  the  act  of  July  23,  1955. 
United  States  Department  of  Agriculture, 
Utah  Construction  and  Mining  Co., 
A-29722   (Jan.  28,  1964)  71  I.D.  3 

An  application  for  an  interest  in  a  min- 
ing claim  under  the  act  of  Oct.  23,  1962, 
is  properly  rejected  where  the  mining 
claim  has  not  been  declared  invalid  or  has 
not  been  relinquished  after  notification  by 
an  officer  of  the  United  States  that  the 
claim  is  believed  to  be  invalid. 
Ray  D.  Warner,  A-30271  (Aug.  4,  1964) 

In  a  proceeding  under  section  5(c)  of  the 
act  of  July  23, 1955,  to  determine  the  rights 
of  a  mineral  claimant  to  the  surface  re- 
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sources  of  his  mining  claims  it  must  be 
shown  that  there  have  been  valid  discov- 
eries within  the  meaning  of  the  mining 
laws  made  within  the  limits  of  each  of 
his  claims  to  prevent  the  claims  from 
being  subjected  to  the  terms  and  limita- 
tions of  section  4  of  that  act. 
United  States  v.  Irving  Rand  and  John  M. 
Ballict,  A-30036   (Oct.  19,  1964) 

XXI.  SURFACE  USES 

Verified  statements  required  under  the 
act  of  July  23,  1955,  are  properly  rejected 
and  the  use  of  surface  resources  denied  to 
the  mining  claimants  when  such  statements 
are  filed  after  termination  of  the  period 
of  150  days  prescribed  by  the  statute  for 
filing  such  statements. 
Hines  Gilbert  Gold  Mines  Company, 
A-27732  (Nov.  13,  1958)  65  I.D.  481 

Where  a  mining  claimant  whose  verified 
statement,  filed  pursuant  to  section  5  of 
the  act  of  July  23,  1955,  for  the  purpose 
of  asserting  rights  to  the  surface  resources 
on  his  mining  claims,  was  rejected  because 
it  was  not  timely  filed  asserts  on  appeal 
and  submits  evidence  that  the  land  cov- 
ered by  his  mining  claims  was  not  exam- 
ined prior  to  the  submission  of  the  request 
for  publication  of  notice  to  miners  under 
section  5(a)  of  the  act,  the  requesting 
agency  will  be  called  upon  to  determine 
whether  it  desires  to  amend  its  request 
to  exclude  the  land  in  the  appellant's 
mining  claims. 
Ford  H.  Converse,  A-27863  (Apr.  20,  1959) 

A  statement  filed  by  a  mining  claimant 
pursuant  to  section  5  of  the  act  of  July  23, 
1955,  for  the  purpose  of  asserting  rights 
to  the  surface  resources  on  its  mining 
claim  is  properly  rejected  where  the  state- 
ment is  filed  more  than  150  days  from  the 
first  date  of  publication  of  notice  to  miners 
under  section  5(a)  of  the  act,  and  the 
statement  is  not  verified. 
Mena  Mining  and  Exploration  Company, 
A-27950  (June  12,  1959)  66  I.D.  228 

The  dismissal  of  a  protest  against  the 
conditional  allowance  of  a  placer  mining 
claim  under  the  act  of  Aug.  11,  1955, 
is  proper  where  the  evidence  supports  the 
conclusion  that  placer  mining  operations 
would    not    substantially    interfere    with 


other  uses  of  the  land  included  within  the 
placer  claim. 

Pacific  Gas  and  Electric  Company  et  al., 
A-27934   (July  20,  1959)  66  I.D.  264 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
and  the  use  of  the  surface  resources  denied 
to  the  mining  claimant  when  such  state- 
ment is  filed  prior  to  the  publication  of 
any  notice  for  the  land  covered  by  the 
claim,  returned  to  the  claimant  prior  to 
publication,  and  then  refiled  after  the  end 
of  the  150-day  period  following  publication. 

Where  notice  of  publication  is  required 
by  section  5  of  the  act  of  July  23,  1955, 
to  be  personally  delivered  to  or  to  be  mailed 
by  registered  mail  to  a  mining  claimant, 
the  requirement  is  satisfied  by  mailing  the 
notice  by  registered  mail  to  the  proper 
address  and  it  is  immaterial  that  the  mail 
is  returned  unclaimed. 
William  Kuhn,  A-27963    (July  20,  1959) 

66  I.D.  268 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
and  the  use  of  the  surface  resources  denied 
to  the  mining  claimant  when  the  statement 
is  filed  after  the  termination  of  the  period 
of  150  days  prescribed  by  the  statute  for 
filing  such  a  statement. 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  not  "filed"  until 
such  time  as  it  is  received  in  the  office 
where  the  filing  is  required,  and  where  the 
statement  is  deposited  in  the  mail  on  or 
prior  to  the  150th  day  after  publication  of 
the  notice  to  mining  claimants  that  such 
a  statement  is  required,  but  is  not  received 
until  the  151st  day,  the  statement  is  not 
timely  filed  and  must  be  rejected. 
Mary  E.  Poast,  A-27968  (July  22,  1959) 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
and  the  use  of  the  surface  resources  denied 
to  a  mining  claimant  who  files  such  state- 
ment after  the  termination  of  the  period 
of  150  days  prescribed  by  the  statute  for 
such  filing. 
James  H.  Marsh,  A-28322  (June  13,  1960) 

Libby  Gold  Corporation,  A-28800  (Aug.  15, 
1962) 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
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and  the  use  of  the  surface  resources  denied 
to  a  mining  claimant  who  files  such  state- 
ment after  the  termination  of  the  period 
of  150  days  prescribed  by  the  statute  for 
such  filing. 

The  statutory  requirement  for  mailing 
by  registered  mail  of  a  copy  of  the  pub- 
lished notice  described  in  section  5  of  the 
act  of  July  23,  1955,  to  a  mining  claimant 
is  met  by  the  mailing  of  the  notice  by 
registered  mail  to  his  address  of  record 
and  it  is  immaterial  that  he  may  not  have 
personally  received  the  notice  because  he 
did  not  live  at  the  address. 
Paul  J.  Hinkey,  A-28345   (July  12,  1960) 

67  I.D.  2S8 

Where  a  mining  claim  is  bisected  by  a 
forest  service  trail  which  antedates  it  and 
is,  thus,  excepted  from  the  mining  claim 
and  where  other  uses  of  the  claim  as  a 
helicopter  landing  field  and  camping  area 
are  infrequent,  mining  operations  cannot 
be  said  to  substantially  interfere  with 
other  uses  of  the  land  within  the  mining 
claim  so  as  to  warrant  a  complete  pro- 
hibition of  placer  mining  pursuant  to  sec- 
tion 2(b)  of  the  act  of  Aug.  11,  1955. 
United  States  v.  Mrs.  Relio  Wolfe,  A-28361 
(Aug.  18,  1960) 

The  United  States  has  the  right  to  use 
the  surface  of  mining  claims  subject  to 
section  4  of  the  act  of  July  23,  1955,  for 
the  purpose  of  managing  all  nonmineral 
surface  resources  so  long  as  such  use  will 
not  materially  interfere  with  legitimate 
mining  operations. 

Construction  and  occupancy  of  a  house 
on  a  mining  claim  subject  to  section  4  of 
the  act  of  July  23,  1955,  would  not  be 
authorized  unless  the  construction  and 
occupancy  of  the  house  is  in  furtherance 
of  bona  fide  mining  activity.  Occupancy 
not  connected  with  bona  fide  mining  op- 
erations wrould  be  in  conflict  with  the  right 
of  the  United  States  to  manage  the  sur- 
face resources  of  the  claim  in  the  public 
interest. 

Interpretation  of  Section  4 — Public  Law 
167  (Act  of  July  23,  1955),  M-36610 
(Feb.  23,  1961) 

Where  a  mining  claimant  who  has  re- 
ceived a  notice  of  publication  pursuant  to 
section  5  of  the  act  of  July  23,  1955,  sub- 
mits a  statement  in  which  she  describes 


the  land  as  not  being  within  the  area  of 
publication,  her  statement  is  properly  re- 
jected and  she  may  not  file  an  amended 
statement  two  years  later  in  an  attempt  to 
preserve  her  rights  to  the  surface  resources 
of  the  mining  claims  which  are  in  fact 
within  the  published  area. 
Grace  H.  Sparkes,  A-28606  (Mar.  28, 1901) 

68  I.D.  90 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  surface 
resources  of  his  mining  claim,  it  must  be 
shown  that  there  has  been  a  valid  discov- 
ery within  the  meaning  of  the  mining  laws 
made  within  the  limits  of  his  claim  to  pre- 
vent its  being  subjected  to  the  terms  and 
limitations  of  section  4  of  that  act. 
United  States  v.  Clarence  E.  Payne, 
A-28653  (Aug.  30,  1961)  68  I.D.  250 

To  satisfy  the  requirement  for  a  discov- 
ery on  a  mining  claim  located  for  scoria 
which  will  free  that  claim  from  the  restric- 
tions of  section  4  of  the  act  of  July  23, 
1955,  it  must  be  shown  that  the  exposed 
materials  appearing  within  the  limits  of 
the  claim  could  have  been  extracted,  re- 
moved, and  marketed  at  a  profit  before  the 
adoption  of  the  act. 

United  States  v.  Elmer  J.  Gustafson, 
A-28665  (Jan.  30, 1962) 

Unpatented  mining  claims  are  subject  to 
the  paramount  title  of  the  United  States 
which  owns  both  the  lands  embraced  within 
the  claims  and  the  timber  thereon,  and  the 
mining  claimants'  rights  therein  are  lim- 
ited to  use  of  the  land  and  timber  for 
mining  purposes. 

Emergency  Salvage  Operations  On  Un- 
patented Mining  Claims,  M-36636  (Apr.  5, 
1962) 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  surface 
resources  of  his  mining  claim  it  must  be 
shown  that  there  has  been  a  valid  discov- 
ery within  the  meaning  of  the  mining  laws 
made  within  the  limits  of  his  claim  to  pre- 
vent the  claim  from  being  subjected  to  the 
terms  and  limitations  of  section  4  of  that 
act. 

United  States  v.  Spar  Mining  Company  et 
at,  A-28786  (July  30, 1962) 
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In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  surface 
resources  of  a  mining  claim,  a  valid  discov- 
ery must  be  shown  within  the  limits  of  the 
claim  by  the  same  evidence  which  estab- 
lishes the  validity  of  a  mining  claim  under 
the  mining  laws  in  order  to  prevent  subjec- 
tion of  the  claim  to  the  limitations  and 
restrictions  of  section  4  of  the  act. 
United  States  v.  Sam  Thompson  et  al., 
A-28727  (Aug.  1, 1962) 

To  establish  the  validity  of  a  mining 
claim  which,  in  1954,  was  located  on  ac- 
count of  deposits  of  a  common  variety  of 
building  stone,  the  mining  claimant  must 
show  that  on  or  before  July  23,  1955,  the 
stone  was  marketable  at  a  profit,  and  if 
the  validity  of  such  a  claim  is  not  so  estab- 
lished, the  claim  is  subject  to  the  limita- 
tions of  section  4  of  the  act  of  July  23, 
1955,  restricting  the  use  of  vegetative  and 
other  surface  resources  on  the  land  covered 
by  the  claim. 

United    States    v.     Donald    J.     Morgan, 
A-28702  (Aug.  21, 1962) 

The  requirement  of  section  5  of  the  act 
of  July  23, 1955,  that  a  copy  of  a  published 
notice  be  personally  delivered  or  mailed  by 
registered  mail  to  certain  mining  claim- 
ants is  satisfied  by  mailing  the  notice  by 
registered  mail  to  the  proper  address  and 
it  is  immaterial  that  the  addressee  may  not 
have  personally  received  the  notice  from 
the  person  who  signed  for  it. 
James  W.  Harmon,  A-28983  (Sept.  20, 
1962) 

Where,  within  the  150  days  required  by 
the  act  of  July  23,  1955,  a  verified  state- 
ment was  timely  filed  setting  forth  the  in- 
formation required  by  the  act  in  connec- 
tion with  determining  rights  to  surface  re- 
sources on  unpatented  mining  claims,  the 
determination  as  to  whether  an  allegedly 
mistaken  reply  on  the  verified  statement 
may  be  corrected  after  the  150-day  period 
has  elapsed  is  a  matter  of  administrative 
discretion. 

Mr.    and   Mrs.    Ted   R.    Wagner.    A-28989 
(Oct.  30,  1962)  69  I.D.  186 

A  verified  statement  filed  pursuant  to 
section  5  of  the  act  of  July  23,  1955,  assert- 
ing surface  rights  in  mining  claims  which 


does  not  designate  the  section  or  sections 
of  the  public  land  survey  which  embrace 
most  of  the  claims  and  contains  only  metes 
and  bounds  descriptions  of  such  claims  ties 
to  points  on  the  boundaries  of  certain  sec- 
tions fails  to  meet  the  statutory  require- 
ment that  it  "shall  set  forth  *  *  *  [t]he 
section  or  sections"  which  embrace  the 
claims  and  must  be  rejected  as  an  incom- 
plete statement  as  to  such  claims. 
R.  D.  Compton,  A-2S927   (Jan.  31,  1963) 

70  I.D.  12 

A  verified  statement  which  shows  min- 
ing claims  located  prior  to  an  administra- 
tive decision  declaring  the  claims  null  and 
void  is  properly  rejected  as  to  such  claims. 
Everett  M.  Banmlcirchner  et  al.,  A-29812 
(Feb.  12,  1964) 

A  verified  statement  filed  pursuant  to 
section  5  of  the  act  of  July  23,  1955,  assert- 
ing surface  rights  in  mining  claims  which 
does  not  designate  the  section  or  sections 
of  the  public  land  survey  which  embrace 
the  claims  is  properly  rejected  as  an  incom- 
plete statement  and  it  is  improper  to  allow 
additional  time  after  the  expiration  of  the 
150-day  period  allowed  by  statute  for  filing 
such  statement  to  permit  the  mining  claim- 
ant to  furnish  information  that  was  lack- 
ing in  the  statement  as  originally  filed. 
R.  D.  Compton,  Edna  A.  Compton,  A-30206 
(July  2,  1964) 

An  application  for  an  interest  in  a  min- 
ing claim  under  the  act  of  Oct.  23,  1962,  is 
properly;  rejected  where  the  mining  claim 
has  not  been  declared  invalid  or  has  not 
been  relinquished  after  notification  by  an 
officer  of  the  United  States  that  the  claim 
is  believed  to  be  invalid. 
Ray  D.  Warner,  A-30271  (Aug.  4,  1964) 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  surface 
resources  of  his  mining  claims  it  must  be 
shown  that  there  have  been  valid  discov- 
eries within  the  meaning  of  the  mining 
laws  made  within  the  limits  of  each  of  his 
claims  to  prevent  the  claims  from  being 
subjected  to  the  terms  and  limitations  of 
section  4  of  that  act. 
United  States  v.  Irving  Rand  and  John  M. 
Ballict,  A-30036  (Oct.  19,  1964) 
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XXII.  TITLE 

The  possessory  title  of  a  mining  claim- 
ant is  such  that  he  can  cut  timber  on  the 
claim  for  mining  purposes  but  not  for  other 
purposes  nor  for  sale. 
Authority  of  the  Bureau  of  Land  Manage- 
ment to  Sell  Timber  on  an  Unpatented 
Alining  Claim,  M-36265  (Mar.  11,  1955) 

The  general  rule  that  a  statute  may  not 
be  retroactively  construed  so  as  to  affect 
vested  possessory  rights  or  titles  is  not 
applicable  to  recording  statutes  provided  a 
reasonable  time  is  allowed  for  recording. 
Construction  of  Recording  Requirement  of 
Section  Jh  Act  of  August  11,  1955  (69  Stat. 
681;  30  U.S.C.  sec.  623),  M-36429  (Oct.  30, 
1957)  64  I.D.  393 

An  applicant  for  patent  to  mining  claims 
can  hardly  claim  to  be  a  bona  fide  pur- 
chaser for  value  of  the  claims  when  prior 
to  and  at  the  time  of  his  purchase  the 
public  records  of  the  Department  show 
that  the  claims  had  been  declared  null  and 
void  and  the  applicant's  own  abstract  of 
title  shows  entries  on  the  county  records  of 
issuance  by  the  United  States  of  an  oil  and 
gas  lease  on  part  of  the  land  in  the  claims 
and  of  a  patent  on  another  part  of  the  land. 
Gabbs  Exploration  Company,  A-28139 
(Apr.  25,  1960)  67  I.D.  160 

Unpatented  mining  claims  are  subject 
to  the  paramount  title  of  the  United  States 
which  owns  both  the  lands  embraced  with- 
in the  claims  and  the  timber  thereon,  and 
the  mining  claimants'  rights  therein  are 
limited  to  use  of  the  land  and  timber  for 
mining  purposes. 

Emergency  Salvage  Operations  On  Un- 
patented Mining  Claims,  M-36636  (Apr.  5, 
1962) 

XXIII.    WITHDRAWN   LAND 

Where  withdrawn  public  lands  which 
had  been  declared  surplus  under  the  1944 
Surplus  Property  Act  were  transferred  by 
the  War  Assets  Administration  to  a  State 
for  wildlife  purposes  pursuant  to  16  U.S.C. 
sec.  667b  and  the  reserved  minerals  trans- 
ferred to  the  Interior  Department  for  ad- 
ministration under  the  public  land  laws, 
the  surface  is  no  longer  withdrawn  public 
land.     The  reserved  nonlea sable  minerals 


are  not  subject  to  location  under  the  min- 
ing laws  because  of  the  unavailability  of 
the  surface. 

Availability  of  a  Non-Leasable  Mineral 
{Tungsten)  in  Former  Ft.  Huachuca  Mili- 
tary Reservation,  Arizona,  M-36256 
(Jan.  18,  1955) 

Mining  claims  which  are  made  on  land 
withdrawn  from  mineral  entry  are  void 
ab  initio. 

United  States  v.  Clyde  W.  Riggle  et  al. 
A-27184  (July  11,  1955) 

A  mining  claim  initiated  at  a  time  when 
the  land  was  subject  to  the  operation  of 
the  mining  laws  is  not  a  valid  claim  unless 
there  has  been  a  discovery  of  minerals 
within  the  limits  of  the  claim  prior  to  the 
withdrawal  of  the  land  from  the  opera- 
tion of  the  mining  laws. 
United  States  v.  Wilmot  D.  Everett  et  al., 
A-27010  (Supp.)    (Oct.  17,  1955) 

A  mining  claim  located  on  land  subject 
to  a  first-form  reclamation  withdrawal  ini- 
tiates no  rights  in  the  locator  and  is 
invalid. 

A  mining  claim  for  a  nonmetalliferous 
mineral  located  on  land  withdrawn  from 
lease  or  other  disposition  except  under  the 
mining  laws  for  metalliferous  minerals 
confers  no  rights  upon  the  locator. 
R.  J.  Walter  et  al.,  A-27243  (Mar.  15, 
1956) 

A  petroleum  reserve  created  by  a  with- 
drawal made  under  and  pursuant  to  the 
provisions  of  the  act  of  June  25,  1910  (36 
Stat.  847),  as  amended  by  the  act  of 
Aug.  24,  1912  (37  Stat.  497;  43  U.S.C.  sees. 
141,  142),  is  a  temporary  withdrawal 
which,  in  and  of  itself,  does  not  prevent  the 
location  of  mining  claims  for  metalliferous 
minerals. 

Metalliferous  Mining  Locations  Within  a 
Petroleum  Reserve,  M-36375  (May  3, 1956) 

63  I.D.  346 

Lands  withdrawn  from  mining  location 
cannot  be  made  subject  to  location  by 
modifying  the  withdrawal  where,  after 
the  lands  were  withdrawn  the  Fish  and 
Wildlife  Service  had,  pursuant  to  statu- 
tory authority,  granted  the  use  and  control 
of  the  land  to  a  State  for  use  in  a  wildlife 
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project  unless  or  until  the  land  is  released 
hy  the  State. 

Application  of  Mining  Laws  to  Withdrawn 
Lands  Used  by  a  State  for  Wildlife  Pur- 
poses, M-36407  (Jan.  25,  1957) 

Land  within  a  mining  claim  not  vali- 
dated by  a  discovery  before  the  land  is 
withdrawn  from  location  may  be  leased  by 
the  Atomic  Energy  Commission  for  the 
development  of  the  minerals. 
Virgin,  No.  3  Lode  Claim;  Whether  Dis- 
covery Made  by  Geological  Survey  May  be 
Adopted  by  Locator  of  a  Mining  Claim  as 
a  Discovery  to  Support  the  Location, 
M-36424  (Mar.  4,  1957) 

By  the  provisions  of  the  act  of  Aug.  11, 
1955  (69  Stat.  681;  30  U.S.C.  sec.  623), 
as  construed  by  the  Solicitor  in  his  opinion 
dated  Oct.  30,  1957  (M-36429,  64  I.D.  393), 
the  owner  of  a  mining  claim  located  prior 
to  the  date  of  the  act,  upon  lands  within 
a  power  site  which  had  been  restored  to 
mining  location  subject  to  section  24  of 
the  Federal  Power  Act,  is  required  to  file 
&  copy  of  the  location  notice  in  the  appro- 
priate land  office  within  1  year  after  the 
date  of  the  act  and  failure  to  record  the 
notice  in  the  land  office  within  the  required 
time  constitutes  an  invalidation  of  the 
claim  and  renders  it  null  and  void. 
Effect  of  the  Act  of  August  11,  1955  (69 
Stat.  681;  30  U.S.C.  Sec.  623),  M-36501 
(Jan.  23,  1958)  (Memorandum  from  Re- 
gional Solicitor.  Sacramento,  California, 
to  Regional  Director,  Bureau  of  Reclama- 
tion, Sacramento,  California,  January  23, 
1958.) 

The  act  of  Aug.  11,  1955  (69  Stat.  681 ; 
50  U.S.C.  sees.  621-625),  requiring  that  a 
copy  of  a  location  notice  be  filed  for  record 
in  the  land  office,  contemplates  an  instru- 
ment which  describes  the  land  and  where 
under  State  law  the  location  notice  is  not 
required  to  do  so  but  the  location  certificate 
is  required  to  do  so,  a  copy  of  the  location 
certificate,  duly  filed,  meets  the  intent  of 
the  law. 

Where  an  act.  in  apparently  mandatory 
language,  requires  the  filing  of  a  location 
notice  for  record  within  60  days  after  the 
date  of  location  of  land  in  a  powersite 
reserve,  it  is  competent  to  examine  the 
legislative  history  to  see  if  it  supports  the 
conclusion  that  it  was  intended  to  make 


the  requirement  a  mandatory  one.  The 
acceptance  by  Congress  of  the  administra- 
tive determination  of  language  by  the 
agency  designated  to  administer  the  law 
if  enacted  and  the  enactment  of  the  bill 
without  change  in  the  language  or  evidence 
of  an  intent  to  have  the  language  con- 
strued otherwise  is  persuasive  that  it 
should  be  construed  as  mandatory. 
Mineral  Locations  on  Power  Site  With- 
drawals— Act  of  August  11,  1955  (69  Stat. 
681;  30  U.S.C.  Sees.  621-625),  M-36468 
(Mar.  6, 1958) 

Prior  to  passage  of  the  act  of  Aug.  11, 
1955,  lands  embraced  in  an  existing  power- 
site  withdrawal  were  not  open  to  mining 
location,  and  a  mining  claim  located  sub- 
sequent to  a  withdrawal  of  the  land  for 
powersite  purposes,  but  prior  to  passage 
of  the  act,  is  null  and  void  where  the  land 
embraced  in  the  claim  had  not  been  re- 
stored to  entry  under  section  24  of  the 
Federal  Power  Act  at  the  time  of  location. 
Day  Mines,  Inc.,  A-27553  (Mar.  28,  1958) 

65  I.D.  145 

Grant  Green,  A-29771  (Sept.  18,  1963) 

Neither  the  Atomic  Energy  Act  of  1946 
nor  the  Atomic  Energy  Act  of  1954  re- 
stored to  the  operation  of  the  mining  laws 
lands  previously  reserved  or  withdrawn 
from  the  operation  of  those  laws. 

The  act  of  Aug.  11,  1955,  the  Mining 
Claims  Rights  Restoration  Act  of  1955, 
did  not  open  to  mining  location  land  which 
was  previously  withdrawn  or  reserved  for 
power  development  or  power  sites  and 
which,  in  addition,  was  withdrawn  for 
reclamation  purposes. 

Mining  claims  located  on  land  withdrawn 
for  powersite  purposes  are  null  and  void 
where  such  locations  were  made  prior  to 
the  act  of  Aug.  11,  1955. 
A.  W.  Kimball  et  al.,  A-27526  (Apr.  21, 
1958)  65  I.D.  166 

Where  locators  of  a  mining  claim  fail 
to  prove  that  their  claim  is  situated  in  a 
different  position  from  that  asserted  by 
the  Government  in  adversary  proceedings 
against  the  validity  of  the  claim  and  where 
the  best  evidence  produced  at  the  hearing 
is  that  the  claim  is  situated  as  asserted  by 
the  Government  and  that  no  discovery  of 
valuable  mineral  deposits  had  been  made 
within  the  limits  of  the  claim  prior  to  the 
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withdrawal  of  the  land  from  the  operation 
of  the  mining  laws,  it  is  proper  to  hold 
the  claim  to  be  null  and  void. 
United  States  v.  Willard  Christensen  et  al., 
A-27549  (May  14, 1958) 

The  location  of  a  mining  claim  for  a 
nonmetalliferous  mineral  on  land  with- 
drawn from  disposition  under  the  public 
land  laws  except  under  the  mining  laws 
for  metalliferous  minerals  confers  no 
rights  upon  the  locator  and  the  claim  is 
properly  declared  null  and  void. 
Walter  Pedersen,  A-27734  (Dec.  17,  1958) 

A  mining  claim  located  on  land  subject 
to    a    first-form    reclamation    withdrawal 
initiates  no  rights  in  the  locator  and  is 
void  from  its  purported  inception. 
Ralph  M.  Bostrom,  A-27806  (Dec.  23, 1958) 

LeRoy  Otis  Nauman,  Leola  Fern  Nauman, 
A-29673  (Sept.  20, 1963) 

A  mining  claim  which  is  null  and  void 
at  its  inception  because  the  land  is  em- 
braced in  an  existing  powersite  with- 
drawal cannot  subsequently  be  validated 
as  of  the  date  of  the  orginal  location  by 
relocation  after  the  land  is  opened  to  min- 
ing location  under  section  24  of  the  Fed- 
eral Power  Act. 

The  act  of  Aug.  11, 1955,  does  not  operate 
retroactively  to  validate  mining  claims 
which  wTere  void  at  their  inception  nor  to 
permit  retroactive  relocation  of  claims 
which  were  void  because  the  lands  included 
therein  were  withdrawn  for  a  power  site 
at  the  time  of  the  original  location. 
Howard  W.  Balsley,  A-27920  (June  15, 
1959) 

The  dismissal  of  a  protest  against  the 
conditional  allowance  of  a  placer  mining 
claim  under  the  act  of  Aug.  11,  1955,  is 
proper  wThere  the  evidence  supports  the 
conclusion  that  placer  mining  operations 
would  not  substantially  interfere  with 
other  uses  of  the  land  included  within  the 
placer  claim. 

Pacifio  Gas  and  Electric  Company  et  ah, 
A-27934  (July  20,  1959)  66  I.D.  264 

Where  a  mining  claimant  has  failed  to 
file  the  notice  of  location  required  by  the 
act  of  Aug.  11,  1955,  within  the  time  al- 
lowed by  the  act,  his  rights  to  the  claim 


are  forfeited   and  the  claim  is  properly 
declared  null  and  void. 

Jennie     Ross     Cassity     Banks,     A-27996 
(Aug.  4,  1959) 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
and  the  use  of  the  surface  resources  denied 
to  the  mining  claimant  where  the  lands 
embraced  in  the  claims  were  included  in  a 
powersite  withdrawal  at  the  time  the 
claims  were  located,  but  it  is  error  to 
reject  the  statement  as  to  a  claim  which 
was  originally  located  prior  to  the  with- 
drawal for  powersite  purposes. 

Where  a  mining  claim  is  located  on  land 
which  is  subsequently  withdrawn  for 
powersite  purposes,  an  amendment  of  the 
location  following  the  withdrawal  does  not 
vitiate  the  claim. 
Harold  Dale,  A-28105  (Nov.  19,  1959) 

A  mining  claim  located  on  land  when  it 
was  open  to  mineral  location  but  on  which 
no  discovery  was  made  prior  to  the  with- 
drawal of  the  land  from  the  operation  of 
the  mining  laws  is  not  a  valid  existing 
right  which  will  be  saved  from  the 
operation  of  the  withdrawal. 
United  States  v.  Charles  L.  Seeley  and 
Gerald  F.  Lopez,  A-28127  (Jan.  28,  1960) 

Since  the  effect  of  a  withdrawal  of  pub- 
lic land  is  to  prevent  the  further  acquisi- 
tion of  private  rights  in  such  land,  a 
mining  claim  on  such  land  not  already 
validated  by  discovery  of  a  valuable  min- 
eral deposit  at  the  time  of  withdrawal  is 
null  and  void. 

United  States  v.  Heirs  of  John  D.  Stack 
et  al.,  A-28157  (Mar.  28,  1960) 

A  mining  claim  located  on  revested  Ore- 
gon and  California  railroad  grant  land 
withdrawn  from  all  forms  of  appropria- 
tion, including  the  mining  laws,  confers  no 
rights  on  the  locator  and  the  claim  is  prop- 
erly declared  null  and  void,  despite  the 
fact  that  the  land  is  later  restored  from 
the  withdrawal. 
Flora  B.  Petersen,  A-28193  (Mar.  28,  1960) 

A  mining  claim  located  on  land  with- 
drawn for  powersite  purposes  is  null  and 
void  where  such  location  was  made  prior 
to  the  act  of  Aug.  11,  1955. 

An  application  for  mineral  patent  is 
properly   rejected    where    the    claim    was 
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located  on  land  which  was  withdrawn  for 

powersite  purposes  at  the  time  the  location 

was  made. 

Frank  M.   Whitcnack,  A-28206   (Mar.  29, 

1960) 

This  Department  may  declare  mining 
claims  null  and  void  after  a  determination 
that  the  claims  are  abandoned  has  become 
final,  and  if,  at  that  time,  an  Executive 
Order  attaches  to  the  land  covered  by  the 
abandoned  claims  withdrawing  it  from  the 
operation  of  the  public  land  laws,  further 
assertions  of  property  rights  in  such  land, 
except  in  accordance  with  the  withdrawal 
order,  are  precluded. 

Gabbs     Exploration     Company,     A-28139 
(Apr.  25,  1960)  67  I.D.  160 

Mining  claimants  who  assert  that  placer 
claims  within  the  boundaries  of  the  Navajo 
reservation  are  not  on  Indian  land  because 
they  are  relocations  of  old  locations  which 
were  excluded  from  the  reservation  will  be 
afforded  an  opportunity  to  present  evidence 
of  the  facts  upon  which  they  rely  to  ex- 
clude the  claims  from  the  reservation. 
John  D.  Archer,  Stephen  P.  Smoot,  A-28174 
(May  3,  1960)  67  I.D.  181 

Lands  withdrawn  by  public  land  orders 
from  all  forms  of  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  for  use  in  the  Pine  Flat  Dam  and 
Reservoir  Project,  under  the  supervision 
of  the  Department  of  the  Army,  cannot  be 
opened  to  mining  location  where  the  De- 
partment of  the  Army  does  not  give  its 
approval  or  consent  to  such  action. 
Francis  N.  Dlouhy,  A-28479  (Nov.  22, 1960) 

A  mining  claim  filed  before  Aug.  11, 
1955,  and  located  on  lands  then  unavail- 
able for  location  due  to  a  prior  withdrawal 
for  powersite  purposes,  is  void,  and  a  later 
attempt  to  amend  the  location  is  ineffec- 
tive if,  on  the  date  of  filing  the  amended 
notice  of  location,  the  lands  were  with- 
drawn for  reclamation  purposes. 
Fred  Orebaugh,  A-28482   (Nov.  28,  1960) 

Lands  first  temporarily  withdrawn  from 
all  forms  of  entry  and  disposal  under  the 
public  land  laws  in  aid  of  legislation  for 
restoration  to  tribal  ownership  and  later 
again  temporarily  withdrawn  from  any 
kind  of  disposal  pending  determination  of 


whether  they  should  be  restored  to  tribal 
ownership  are  not  thereafter  subject  to 
mineral  location. 

Mining  claims  on  lands  subsequently 
withdrawn  from  mineral  entry  subject  to 
valid  existing  rights  initiated  prior  to  the 
withdrawal  are  not  subject  to  relocation 
after  the  effective  date  of  the  withdrawal 
for  failure  of  the  original  locators  to  do 
assessment  work. 

Lyman  B.  Crunk,  William  A.  Koby,  A-28738 
(July  12,  1961)  68  I.D.  190 

A  mining  claim  located  as  a  mill  site 
on  land  subject  to  reclamation  withdrawal 
initiates  no  rights  in  the  locator  and  is 
void  from  its  purported  inception. 
J.  P.  Hinds,  A-29239   (Mar.  8,  1962) 

Mining  claims  located  on  lands  within  a 
national  forest  after  they  have  been  appro- 
priated by  the  United  States  for  a  public 
purpose  are  null  and  void  ab  initio;  how- 
ever, where  the  record  is  not  clear  as  to 
the  extent  of  the  appropriation,  which  de- 
pends on  the  extent  of  the  improvements 
and  actual  use  and  occupancy  of  the  land 
by  the  Government,  the  factual  issue  should 
be  resolved  by  a  hearing. 

Whether  mining  claimants  have  any 
valid  property  rights  to  unappropriated 
lands  which  are  withdrawn  for  the  pur- 
poses of  a  Federal  agency  subsequent  to 
the  filing  of  their  mining  locations  depends 
upon  whether  the  claims  were  perfected 
by  a  discovery  thereon  of  a  valuable  min- 
eral deposit  prior  to  the  segregative  date 
of  the  withdrawal,  which  is  the  date  that 
the  receipt  of  the  application  for  the  with- 
drawal by  the  agency  is  noted  upon  the 
appropriate  records  of  this  Department. 
A.  J.  Katches  &  Howard  M.  Brickel  d/b/a 
Mid-Continent  Exploration  Co.,  A-29079 
(Dec.  4, 1962) 

Mining  claims  located  on  lands  within 
a  first-form  reclamation  withdrawal  which 
were  not  open  to  mineral  entry  are  properly 
declared  null  and  void  ab  initio. 

Although  a  mining  claimant  may  not 
have  any  rights  based  on  a  location  or 
amended  location  made  subsequent  to  a 
withdrawal  of  the  land,  he  is  not  precluded 
from  establishing  that  he  has  possessory 
rights,  as  the  successor  in  interest  of  an 
original  locator,  based  on  mining  claims 
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made   and   perfected  prior   to  the   with- 
drawal. 
J.  Everett  Nelson,  A-29174  (Feb.  4,  1963) 

Mining  claims  located  within  the  bound- 
aries of  the  Colville  Indian  Reservation 
subsequent  to  withdrawal  of  the  reserva- 
tion from  all  forms  of  entry  or  disposal 
under  the  public  land  laws,  including  the 
mining  laws,  by  Order  No.  19157,  issued  on 
Sept.  19,  1934,  are  properly  declared  void 
a o  initio. 
Marion  Judd,  A-29237  (Mar.  1,  1963) 

Since  lands  in  national  forests  which  are 
included  in  roads,  roadbeds,  and  rights-of- 
way  are  withdrawn  from  mineral  entry 
and  are  not  open  to  location,  mining,  and 
patenting  under  the  mining  laws,  entry  on 
such  lands  is  not  authorized  by  the  act  of 
Aug.  11,  1955,  opening  certain  lands  in 
power  withdrawals  to  mineral  entry,  and 
an  order  under  that  act  relating  to  placer 
mining  on  such  lands  is  not  authorized. 
United  States  v.  Paul  F.  and  Adeline  A. 
Cohan  et  al.,  A-28785  (May  20,  1963) 

70  I.D.  178 

A  mining  location  made  after  the  land  is 
withdrawn  from  mineral  location  is  void 
from  its  inception. 

Henry  E.   Covington,   A-29495    (July  30, 
1963) 

Mining  claims  located  on  land  with- 
drawn from  mineral  location  are  properly 
declared  null  and  void,  and  a  petition  for 
restoration  of  the  land  from  the  with- 
drawal cannot  be  granted  after  title  to  all 
mineral  deposits  in  the  land  has  been  re- 
stored to  the  Indian  tribe  for  which  the 
land  was  formerly  reserved. 
Edgar  Rundle,  A-29593  (Aug.  2,  1963) 

A  mining  claim  is  properly  declared  null 
and  void  where  the  location  was  made  at  a 
time  when  the  land  embraced  in  the  claim 
was  temporarily  withdrawn  from  location 
under  the  mining  laws. 
Ernest  Smith,  A-29590  (Aug.  2,  1963) 

A  mining  claim  located  on  land  with- 
drawn from  all  forms  of  appropriation 
under  the  public  land  laws,  including  the 
mining  laws,  confers  no  rights  on  the  lo- 
cator and  is  properly  declared  null  and 
void;  a  restoration  of  the  land  from  the 
withdrawal  will  permit  location  of  a  new 


mining  claim  but  will  not  give  validity  to 
a  void  claim. 

California    Alluvial   Mining    Corporation, 
A-29806  (Nov.  13,  1963) 

A  lode  mining  claim  located  on  land 
withdrawn  for  powersite  purposes  is  null 
and  void  where  such  location  was  made 
prior  to  the  act  of  Aug.  11,  1955. 
Frank  W.  Whitenack,  A-29798  (Nov.  18, 
1963) 

An  application  for  the  restoration  to 
mineral  location  and  entry  of  public  land 
withdrawn  for  reclamation  purposes  is 
properly  rejected  when  the  Bureau  of  Rec- 
lamation has  recommended  against  such 
action. 

Walker  Engineering  Corporation,  A-29833 
(Nov.  26,  1963) 

It  is  proper  to  declare  mining  claims 
null  and  void  without  a  hearing  where  as 
a  matter  of  record  it  appears  that  the 
claims  were  located  on  land  that  had 
previously  been  withdrawn  for  power 
purposes. 

Where  mining  claims  are  declared  null 
and  void  ao  initio  without  a  hearing  be- 
cause they  were  located  on  withdrawn 
land,  the  claimants  are  not  precluded  from 
establishing  that  the  claims  are  simply 
continuations  of  valid  claims  which  were 
located  prior  to  the  withdrawal  and  a  hear- 
ing is  not  essential  for  that  purpose. 
Metaline  Contact  Mines  et  al,,  A-29707 
(Dec.  11,  1963) 

A  mining  claim  located  on  land  subject 
to    reclamation    withdrawal    initiates    no 
rights  in  the  locator  and  is  void  from  its 
purported  inception. 
Ted  W.  Fay  et  al.,  A-29781  (Jan.  30.  1964) 

A  mining  claim  located  before  Aug.  11, 
1955,  on  land  within  an  existing  powersite 
reservation  is  null  and  void  because  the 
land  was  then  unavailable  for  mining 
location. 
Wayne  England,  A-300S8  (Apr.  13.  1964) 

Land  withdrawn  for  reclamation  pur- 
poses can  be  opened  to  location  under  the 
mining  laws  only  where  the  land  is  known 
or  believed  to  be  valuable  for  minerals ; 
consequently,  nonmineral  land  in  a  re- 
clamation withdrawal  cannot,  in  the  ab- 
sence of  other  considerations,  be  opened 
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for  location  of  a  mill  site,  which  is  locat- 
able  only  on  nonmineral  land. 

In  opening  reclamation  withdrawn  land 
to  mining  location  it  is  necessary  that  each 
10-acre  subdivision  be  mineral  in  character 
but  it  is  not  required  that  every  acre  of 
the  10-acre  tract  be  mineral  in  character ; 
consequently,  where  a  tract  of  land  is  open 
to  mining  location  and  part  of  the  land  is 
nonmineral  in  character,  that  part  of  the 
land  can  be  included  in  a  mill  site. 
Rex  N.  and  Mildred  B.  Anderson,  A-29881 
(Apr.  24,  1964)  71  I. D.  140 

Mining  claims  located  on  land  within  a 
first-form  reclamation  withdrawal  which 
was  not  open  to  mineral  entry  are  properly 
declared  null  and  void  ab  initio. 
Robert  K.  Foster  et  al.,  A-29857  (June  15, 
1964) 

A  mining  claim  made  on  land  withdrawn 
from  mineral  entry  is  void  ab  initio  and 
will  not  be  validated  by  any  modification 
of  the  withdrawal  to  permit  mining  loca- 
tions. 

Betty     J.     Fuller,     Luella     M.     Strother, 
A-30218  (July  13, 1964) 

MULTIPLE   MINERAL   DEVELOPMENT 
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I.  GENERALLY 

The  asserted  right  or  interest  of  a  holder 
of  a  mining  claim  located  for  a  mineral 
that  is  leasable  under  the  Mineral  Leasing 
Act  is  properly  held  to  be  without  effect  or 
validity  when  in  a  proceeding  held  pur- 
suant to  section  7  of  the  act  of  Aug.  13, 
1954,  it  is  determined  that  no  discovery 
was  made  before  Feb.  25,  1920,  when 
the  Mineral  Leasing  Act  was  adopted,  or 
that  work  leading  to  a  discovery  was  not 
being  diligently  prosecuted  at  that  time 
and  thereafter  until  discovery  was  made 
within  the  boundaries  of  the  claim. 
Lcoball  Oil  Company  et  al.,  A-28940 
(Aug.  16,  1962) 

The  1954  Multiple  Mineral  Development 
Act  will  not  be  construed  as  amending  the 
provision  of  the  Mineral  Leasing  Act  for 
Acquired  Lands  excepting  lands  acquired 


for  their  mineral  deposits  from  lease  under 
that  Act. 

Arnold  R.   Gilbert,  Belco  Petroleum  Cor- 
poration, A-29123  (Jan.  14,  1963) 

II.  VERIFIED  STATEMENT 

The  verified  statement  filed  by  a  mining 
claimant  pursuant  to  section  7  of  the  act 
of  Aug.  13,  1954,  must  be  under  oath. 

Where  an  officer  of  a  corporation  filing 
a  statement  pursuant  to  section  7  of  the  act 
of  Aug.  13,  1954,  subscribes  his  signa- 
ture to  a  statement  that  he  is  making 
the  statement  under  oath  and  a  notary  pub- 
lic signs  and  seals  an  acknowledgement 
of  the  officer's  signature,  the  statement  is 
considered  to  have  been  made  under  oath 
and  thus  verified. 

Where  a  statement  filed  pursuant  to 
section  7  of  the  act  of  Aug.  13,  1954,  does 
not  on  its  face  show  that  it  was  sworn 
to,  yet  in  fact  it  was  sworn  to,  the  fact 
that  the  oath  was  administered  may  be 
shown  by  evidence  outside  the  record. 

The  signature  of  a  corporate  officer  to 
a  verification  of  a  statement  filed  pursuant 
to  section  7  of  the  act  of  Aug.  13,  1954, 
or  the  corporate  seal  stamped  on  each  page 
of  the  statement  is  a  sufficient  signature 
to  the  statement,  if  a  signature  is 
necessary. 

Alumina  Development  Corporation  of  Utah 
et  al.,  A-28171  (Feb.  29,  1960)      67  I.D.  68 
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I.  GENERALLY 

A  visitor  to  an  area  forming  part  of  the 
National  Park  system  is,  under  ordinary 
circumstances,  a  licensee  by  invitation  or 
permission,  but  is  not  a  business  visitor, 
even  though  the  park  is  one  where  a  fee 
is  charged. 

Claim  of  Mrs.  Kathryn  L.  Rogers,  TA-125 
(May  31,  1956)  63  I.D.  150 
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II.  CONCESSION  CONTRACTS 

Generally 

Modification  of  language  in  provision  for 
settling,  by  arbitration,  disputes  as  to  the 
character  and  amount  of  a  readjusted 
franchise  fee  under  concession  contracts 
of  the  National  Park  Service  which  in- 
cludes appropriate  criteria  for  the  guid- 
ance of  the  arbitrators  in  determining  the 
amount  and  character  of  the  fee. 
Inclusion  in  Concession  Contracts  of  Pro- 
vision for  Arbitration,  M-36440  (June  3, 
1957) 

III.  JURISDICTION  OVER  LANDS  WITHIN 

The  rights  and  duties  of  private  persons 
within  a  National  Park  Service  area  over 
which  the  United  States  has  acquired  ex- 
clusive jurisdiction  are  governed  solely  by 
Federal  law,  but  the  law  in  force  within 
the  area  immediately  prior  to  the  transfer 
of  jurisdiction  is  considered  to  have  been 
adopted  by  the  Federal  Government  to  the 
extent  that  it  is  not  inconsistent  with  the 
changed  legal  situation  brought  about  by 
the  transfer  or  with  any  Federal  enact- 
ment or  purpose,  whether  existing  at  the 
time  or  subsequently  adopted. 
Claim  of  Mrs.  Eathryn  L.  Rogers,  TA-125 
(May  31,  1956)  63  I.D.  150 

The  Federal  law,  by  which  the  rights  and 
duties  of  private  persons  within  a  National 
Park  Service  area  over  which  the  United 
States  has  acquired  exclusive  jurisdiction 
are  solely  governed,  encompasses  State 
Laws  that  have  been  made  applicable  to 
such  area  by  act  of  Congress.  Conse- 
quently, tort  claims  arising  out  of  acci- 
dents within  a  National  Park  Service  area 
over  which  the  United  States  has  acquired 
exclusive  jurisdiction  are  to  be  determined 
in  accordance  with  State  laws  if  the  sub- 
ject matter  of  the  claim  is  covered  by  a 
statute,  such  as  the  act  of  Feb.  1,  1928 
(45  Stat.  54;  16  U.S.C.  sec.  457),  that 
adopts  State  laws  as  the  Federal  rule  of 
decision. 

Application  of  State  Laics  to  Accidents 
Within  Areas  Over  'Which  the  United 
States  has  Acquired,  Exclusive  Jurisdiction, 
M-36414  (Feb.  1,  1957) 


IV.  LAND 

Generally 

When  a  statute  simply  provides  that  the 
mining  laws  are  extended  to  a  national 
park  or  national  monument,  the  land  with- 
in that  park  or  monument  is  subject  to 
withdrawal  from  mining  to  the  same  ex- 
tent and  on  the  same  basis  as  similar  land 
subject  to  the  mining  laws  outside  a  park 
or  monument. 

Proposed  Withdrawal  of  Land  in  Death 
Valley  National  Monument  From  Mining 
Location  For  Various  Public  Purposes, 
M-36585  (Apr.  12,  1962) 

Acquisition 

The  language  of  the  current  legislation 
(act  of  Aug.  31,  1954;  68  Stat.  1037), 
authorizing  acceptance  of  donated  funds 
to  be  matched  by  appropriated  funds  for 
acquisition  of  non-Federal  lands  within  the 
existing  boundaries  of  any  national  park  is 
clear  and  unambiguous  and  it  was  the  in- 
tent of  the  Congress  to  require  that  dona- 
tions be  made  in  cash  in  order  to  be  eligi- 
ble for  such  matching.  Accordingly,  a 
donation  of  an  equivalent  in  land  value 
could  not  be  accepted  in  lieu  of  a  cash 
donation. 

Use  of  "50-50"  Land  Acquisition  Funds  for 
the  Possible  Acquisition  of  Tract  No.  317-B 
(Marie  Schuler) ,  Rocky  Mountain  National 
Park,  M-36384  (Oct.  19,  1956) 

A  contract  to  purchase  non-Federal  land 
in  a  national  park  subject  to  a  reservation 
by  the  vendor  of  a  life  estate,  if  coupled 
with  a  prior  agreement  by  the  landowner 
to  "donate"  funds  to  the  National  Park 
Trust  Fund  if  and  when  the  purchase  is 
completed,  on  condition  that  the  funds  are 
to  be  used  to  construct  a  road  from  which 
the  life  tenant  will  benefit,  is  unauthorized. 

An  agreement  by  a  landowner  to  donate 
funds  to  the  National  Park  Trust  Fund, 
conditioned  upon  the  purchased  of  the 
land  for  national  park  purposes  and  the 
use  of  the  funds  to  construct  a  road  from 
which  the  landowner  will  benefit  as  life 
tenant  of  the  land,  is  invalid  and  unenforce- 
able since  a  donation  upon  these  condi- 
tions will  not  result  in  a  "voluntary  trans- 
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fer  of  property  without  any  consideration 
or  compensation  therefor." 
Authority  to  Enter  Into  a  Contract  to 
Purchase  Land  if  Coupled  with  an  Agree- 
ment by  the  Landowner  to  Donate  Funds 
to  the  United  States  for  Specified  Pur- 
poses, When  the  Purchase  is  Completed; 
Eileen  M.  Hunter  Property,  Grand  Teton 
National  Park,  M-36402    (Jan.  14,  1957) 

Use 

In  determining  the  question  of  delay, 
or  excuse  for  delay,  by  the  City  and  County 
of  San  Francisco  in  its  construction  of  the 
waterpower  system  permitted  by  the 
Raker  Act  in  Yosemite  National  Park  and 
Stanislaus  National  Forest,  the  City's  oper- 
ations since  the  passage  of  the  Act  must 
be  examined  because  the  United  States  is 
not  bound  by  laches  or  neglect  of  duty  on 
the  part  of  its  officers  and  agents. 
City  and  County  of  San  Francisco — Raker 
Act  Application  for  Change  in  Location  of 
Right-of-Way,  M-36603    (Sept.  8,  1960) 

67  I.D.  322 

V.  RULES  AND  REGULATIONS 

The  Shadow  Mountain  National  Recrea- 
tion Area  is  located  primarily  on  acquired 
lands.  Its  administration  has  been  as- 
signed to  the  National  Park  Service  pursu- 
ant to  a  cooperative  agreement  with  the 
Bureau  of  Reclamation.  It  is  a  reserva- 
tion within  the  meaning  of  the  act  of 
Aug.  25,  1916,  as  amended.  By  the  act 
of  Aug.  7,  1946  (60  Stat.  885;  16  IJ.S.C. 
sec.  17j — 2(b)  such  reservations  were 
placed  under  the  jurisdiction  of  the  Na- 
tional Park  Service,  thereby  vesting  the 
Secretary  of  the  Interior  with  authority  to 
promulgate  reasonable  rules  and  regula- 
tions for  the  protection  and  use  of  the 
areas,  including  the  imposition  of  criminal 
sanctions. 

Regulation  of  National  Recreation  Areas, 
36  CFR,  Part  2,  M-36614  (Aug.  24,  1961) 

68  I.D.  273 

NAVIGABLE  WATERS 

The  bed  of  a  navigable  river  does  not 
pass  to  a  State  in  its  entirety  upon  the 
State's  admission  to  the  Union  where  prior 
to  that  time  a  portion  of  the  bed  was  in- 
cluded in  an  Indian  reservation. 
Mrs.  Grace  F.  Holbeck  et  al.,  A-27361 
(Oct.  31,  1956) 


Navigability  to  fix  ownership  of  a  water 
bed  is  determined  as  of  the  date  of  admis- 
sion of  the  State  into  the  Union. 

Susceptibility  of  use  of  a  water  body  for 
navigation  is  sufficient  whether  it  has  been 
used  for  that  purpose  or  not.  However, 
the  use,  actual  or  prospective,  must  be  for 
useful  commerce  not  intermittently  or  regu- 
larly for  pleasure,  although  the  latter  type 
of  use  may  be  considered  in  determining 
whether  useful  commerce  can  be  conducted. 

Lakes  may  be  navigable  because  their 
size  or  location  makes  them  adaptable  to 
useful  commerce,  but  unless  they  form  links 
in  a  chain  of  navigable  waters  or  are  so  sit- 
uated as  to  be  usable  for  useful  trade  and 
travel  in  the  ordinary  and  usual  manner, 
size  alone  is  no  criterion  even  though  the 
depth  of  the  water  may  be  sufficient  for 
purposes  of  navigation. 

The  same  rule  applies  to  the  character  of 
use  to  fix  the  navigability  of  waters  by 
natives  of  Alaska  as  to  such  use  by  the  gen- 
eral public. 

Navigable  Waters  in  Alaska,  M-36596 
(Mar.  15,  1960) 

NOTICE 

A  statement  by  the  Acting  Director,  Bu- 
reau of  Land  Management,  in  a  decision 
approving  an  application  for  public  sale 
of  an  isolated  tract,  that  the  grazing  lessee 
on  that  tract  would  be  given  personal  notice 
of  the  time  and  place  of  the  sale  (apart 
from  the  usual  general  notice  by  publica- 
tion and  posting)  was  properly  construed 
as  the  extension  of  a  courtesy  and  not  as 
the  conferring  of  a  right,  there  being  no 
law  or  regulation  requiring  such  personal 
notice. 

Henry  Petz,  Mary  B.  Wilson,  Administra- 
trix of  the  Estate  of  Frank  H.  Wilson. 
A-27017  (Feb.  11, 1955)  62  I.D.  33 

Where  notice  of  a  public  sale  of  an 
isolated  tract  has  been  given  by  publication 
and  posting,  the  sale  will  not  be  set  aside 
because  one  of  several  applicants  for  the 
sale  did  not  receive  personal  notice  of  the 
sale. 
James  J.  Kendrew,  A-27145  (Apr.  8,  1955) 

The  publication  in  the  Federal  Register 
of  an  Executive  order  which  in  terms 
merely  transfers  lands  from  one  land  dis- 
trict to  another  is  not  necessarily  notice 
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to  a  lessee  under  an  oil  and  gas  lease  that 
an  application  for  the  extension  of  his 
lease  must  be  filed  in  the  land  district  to 
which  the  lands  covered  by  his  lease  have 
been  transferred. 

Donald  C.  Ingersoll,  A-27306  (Dec.  5, 1956) 

63  I.D.  397 

In  proceedings  to  probate  the  restricted 
estate  of  a  deceased  Indian  of  the  Five 
Civilized  Tribes  in  Oklahoma,  substantial 
compliance  must  be  had  with  the  notice 
provisions  of  section  3(b)  of  the  act  of 
Aug.  4,  1947  (61  Stat.  731). 
Distribution  of  Restricted  Indian  Estate, 
M-36426  ( Jan.  4, 1957 )  64  I.D.  17 

Notwithstanding  the  provisions  of  43 
CFR  221.62  with  regard  to  publication  of 
notice,  where  a  statute  prescribes  a  differ- 
ent method  of  effecting  such  notice  it  must 
be  complied  with. 

Forms  for  Service  by  Publication,  M-36497 
(Jan.  21,  1958)  (Memorandum  from  Re- 
gional Solicitor,  Denver,  Colorado,  to  State 
Supervisor,  Bureau  of  Land  Management, 
Cheyenne,  Wyoming.) 

"Newspaper  of  general  circulation"  de- 
fined and  language  of  opinion  M-36497  of 
Jan.  21,  1958,  explained. 
Forms  for  Service  by  Publication,  M-36497 
(Supp.)   (June  11,  1958) 

The  omission  of  the  designation  of  the 
range  in  the  description  of  lands  offered 
for  sales  as  an  isolated  tract  can  be  re- 
garded as  immaterial  when  all  of  the  bid- 
ders correctly  identified  the  offered  lands 
in  their  bids  or  proofs  of  their  preference 
right  to  purchase  and  there  is  no  showing 
that  any  one  interested  in  the  sale  was 
misled  by  the  omission  of  the  range  des- 
ignation. 

Redd  &  Summers,  Mabel  Marie  McComb, 
Jewell  L.  Gardner,  A-27692  (July  31, 1958) 

A  decision  sent  by  registered  letter  by 
the  land  office  to  an  applicant  for  a  small 
tract,  requiring  him  to  fill  out  his  applica- 
tion on  new  forms  and  remit  within  30 
days  after  receipt  of  the  letter,  constitutes 
notice  to  the  applicant  even  though  the  let- 
ter was  not  received  because  the  applicant 
had  changed  his  address  without  notifying 
the  land  office  so  that  rejection  of  the  ap- 


plication is  proper  for  want  of  response 
from  the  applicant. 

John  W.  Southard,  Clarence  H.  Pittman, 
A-27627  (Aug.  15, 1958) 

Section  31  of  the  Mineral  Leasing  Act, 
authorizing  cancellation  of  a  noncompeti- 
tive oil  and  gas  lease  for  failure  to  comply 
with  the  terms  of  the  lease  after  30  days' 
notice  sent  by  registered  mail  to  the  record 
address  of  the  lease  owner,  is  fully  com- 
plied with  when  the  default  notice  was  sent 
to  a  person  representing  himself  as  attor- 
ney for  the  lease  owners,  and  where  all 
previous  notices  had  been  addressed  in  care 
of  such  attorney  and  the  lease  owners  had 
never  indicated  any  other  address  to  which 
notices  and  communications  concerning  the 
lease  should  be  sent. 
S.  M.  Covey  et  ah,  A-27639  (Aug.  21, 1958) 

65  I.D.  361 

Where  notice  of  publication  is  required 
by  section  5  of  the  act  of  July  23,  1955,  to 
be  personally  delivered  to  or  to  be  mailed 
by  registered  mail  to  a  mining  claimant, 
the  requirement  is  satisfied  by  mailing  the 
notice  by  registered  mail  to  the  proper  ad- 
dress and  it  is  immaterial  that  the  mail  is 
returned  unclaimed. 
William  Kuhn,  A-27963   (July  20,  1959) 

66  I.D.  268 
The  language  of  an  oil  and  gas  lease 

wnich  explicitly  authorizes  the  lessee  to  go 
upon  the  leased  land  to  drill  for  and  re- 
move oil  therefrom  constitutes  written  no- 
tice of  such  authorization  which  nullifies 
an  earlier  notice  in  a  receipt  issued  for  ad- 
vance payment  of  the  rental  required  to 
be  paid  when  the  lease  offer  is  filed  that 
entry  upon  the  land  included  in  the  lease 
offer  is  not  permitted  until  notice  is  given 
in  writing. 
Duncan  Miller,  A-28001  (Aug.  5,  1959) 

A  presumptive  heir  who  did  not  receive 
the  notice  of  hearing  required  by  25  CFR 
15.4  is  entitled  to  a  new  hearing  in  special 
circumstances  where  none  of  the  presump- 
tive heirs  was  present  at  the  original  hear- 
ing and  the  record  fails  to  disclose  a 
definite  attempt  to  locate  them  for  notifi- 
cation. 

Estate  of  Alphonse  Guie,  also  known  as 
Gwen  or  Gua,  IA-1030  (Dec.  2,  1959) 

The  statutory  requirement  for  mailing 
by  registered  mail  of  a  copy  of  the  pub- 


NOTICE 


521 


lished  notice  described  in  section  5  of  the 
act  of  July  23,  1955,  to  a  mining  claimant 
is  met  by  the  mailing  of  the  notice  by  reg- 
istered mail  to  his  address  of  record  and 
it  is  immaterial  that  he  may  not  have  per- 
sonally received  the  notice  because  he  did 
not  live  at  the  address. 
Paul  J.  Hinkey,  A-28345  (July  12,  1960) 

67  I.D.  288 

A  junior  offeror  for  an  oil  and  gas  lease 
is  not  entitled  as  a  matter  of  right  to  notice 
of  actions  taken  on  a  prior  offer. 
Sim  Oil  Company,  A-28354  (July  22,  1960) 

67  I.D.  298 

An  interpretation  of  a  requirement  for 
filing  oil  and  gas  lease  offers  which  is  con- 
tained in  instructions  to  Bureau  employ- 
ees and  distributed  as  a  part  of  the  Bureau 
of  Land  Management  Manual  does  not 
constitute  notice  to  the  public  of  the  con- 
tents of  the  interpretation. 
Barbara  Rubenstein,  A-28508  (Dec.  28, 
1960) 

A  decision  sent  by  certified  mail  by  the 
land  office  to  an  applicant  for  public  land 
to  his  address  of  record  in  the  land  office 
and  forwarded  by  the  post  office  in  the  city 
of  his  residence,  pursuant  to  instructions 
of  the  addressee,  to  a  hotel  in  another  city 
and  accepted  by  the  hotel  while  the  appli- 
cant was  a  guest  in  the  hotel  is  regarded 
as  served  upon  the  applicant  so  that  the 
period  for  appeal  commences  to  run  from 
the  date  of  receipt  by  the  hotel,  and  it  is 
proper  to  refuse  consideration  of  an  appeal 
transmitted  to  the  land  office  more  than 
30  days  after  that  date. 
Theodore  Pilger,  A-28984  (Nov.  21,  1961) 

A  finding  by  the  Geological  Survey  that 
land  in  Alaska  is  prospectively  valuable 
for  oil  and  gas  need  not  be  published  in 
the  Federal  Register  under  the  provisions 
of  section  5(a)  of  the  Federal  Register 
Act. 

A  decision  directed  to  an  individual  re- 
quiring him  to  perform  certain  acts  or  suf- 
fer cancellation  of  his  entry  need  not  be 
published  under  the  provisions  of  section 
5(a)  of  the  Federal  Register  Act. 
Milton  H.  Lichtenwalner  et  ah,  A-28825 
ct  al  (May  31,  1962)  69  I.D.  71 

There  can  be  no  notice  of  cessation  of 
the  need  of  a  State  highway  department 


for  a  material  site  where  such  a  notice 
asserted  to  have  been  mailed,  is  never 
received  by  the  Bureau  of  Land  Man- 
agement. 

J.  M.  Keeney  et  al.,  A-28856  (Aug.  6, 
1962) 

The  requirement  of  section  5  of  the  act 
of  July  23,  1955,  that  a  copy  of  a  pub- 
lished notice  be  personally  delivered  or 
mailed  by  registered  mail  to  certain  min- 
ing claimants  is  satisfied  by  mailing  the 
notice  by  registered  mail  to  the  proper 
address  and  it  is  immaterial  that  the  ad- 
dressee may  not  have  personally  received 
the  notice  from  the  person  who  signed 
for  it. 

James  W.  Harmon,  A-28983  (Sept.  20, 
1962) 

The  publication  of  an  Executive  order 
in  the  Federal  Register  is  constructive 
notice  to  the  public  of  the  contents  thereof. 
G.  Scott  Hammonds,  A-29733  (Mar.  20, 
1963) 

But  see  Dec.  Comp.  Gen.  B-151145 
(June  17,  1963) 

When  notice  of  a  public  sale  of  a  rough, 
mountainous  tract  has  been  given  by  pub- 
lication and  posting,  the  sale  will  not  be 
set  aside  because  one  interested  in  the 
sale  did  not  receive  personal  notice  of  it. 

Notice  of  an  impending  public  sale  by 
publication  in  a  newspaper  is  adequate 
notice  when  the  newspaper  is  one  in  cir- 
culation in  the  area  in  which  part  of  the 
tract  is  located. 

A  statement  by  a  Bureau  employee  that 
personal  notice  of  a  proposed  public  sale 
will  be  given  to  one  is  merely  an  exten- 
sion of  a  courtesy  and  not  the  conferring 
of  a  right,  since  no  law  or  regulation 
requires  such  personal  notice. 
Joseph  Garcia  Gholame  Township  Sports- 
men's Association,  A-29324  (Nov.  26,  1963) 

In  considering  whether  an  assignee  of 
an  oil  and  gas  lease  was  a  bona  fide  pur- 
chaser and  entitled  to  protection  in  ac- 
cordance with  the  bona  fide  purchaser 
provisions  of  the  Mineral  Leasing  Act,  as 
amended,  the  basic  question  is  whether  he 
in  good  faith  and  for  value  acquired  his 
interest  without  notice  of  a  superior  right 
to  the  lease;  he  will  not  be  considered  as 
having  constructive  or  imputed  notice  that 
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an  offeror  whose  offer  was  junior  to  that 
for  which  the  lease  issued  had  a  right  to 
the  lease  superior  to  the  lessee,  if  he  acted 
prudently,  even  though  an  extremely  cau- 
tious person  might  have  ascertained  that 
the  junior  offeror  might  have  a  right  to 
have  the  voidable  lease  canceled. 
Southwestern  Petroleum  Corporation, 
A-29834  (May  26,  1964)  71  I.D.  206 

OATHS 

A  quitclaim  deed  evidencing  the  assign- 
ment of  a  desert  land  entry  which  was 
acknowledged  outside  the  State  in  which 
the  land  in  the  entry  is  located  is  properly 
rejected. 

Fred  E.   Trowbridge,  A-29814    (Feb.    11, 
1964) 

OIL  AND  GAS 

The  act  of  May  11,  1938,  repealed  only 
those  parts  of  the  act  of  Mar.  3,  1927, 
which  were  inconsistent  therewith,  and  did 
not  affect  the  authority  established  in  the 
earlier  act  to  lease,  for  oil  and  gas  de- 
velopment, lands  withdrawn  by  Executive 
order  for  Indian  purposes  or  for  the  use 
and  occupancy  of  Indians. 
Oil  and  Gas  Leasing  on  Lands  Withdrawn 
by  Executive  Order  for  Indian  Purposes 
in  Alaska,  M-36652  (May  14,  1963) 

70  I.D.  166 
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I.  GENERALLY 

Although  an  extension  of  an  oil  and  gas 
lease  is  unauthorized  and  is  subject  to  can- 
cellation, it  serves  to  segregate  the  land 
and  prevent  other  filings  until  the  cancel- 
lation is  effected  and  noted  on  the  land 
office  records. 

John  J.  Farrelly  et  al.,  A-27068   (Jan.  7, 
1955)  62  I.D.  1 

The  last  sentence  of  the  fourth  para- 
graph of  section  17(b)  of  the  Mineral  Leas- 
ing Act,  as  amended,  relating  to  the  exten- 
sion of  unitized  oil  and  gas  leases  upon 
their  elimination  from  a  unit  agreement 
or  the  termination  of  the  unit  agreement 
applies  to  all  such  leases  without  the  neces- 
sity of  the  lessee  filing  the  notice  of  elec- 
tion provided  for  by  section  15  of  the  act 
of  Aug.  8,  1946. 

S.  Leslie  Parker,  M.  N.  Wheeler,  A-2T066 
(Mar.  18,  1955)  62  I.D.  88 
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The  provisions  of  18  U.S.C.  sec.  431,  and 
of  section  9  of  noncompetitive  oil  and  gas 
leases  make  unlawful  the  holding  of  an  oil 
and  gas  lease  by  a  Member  of  Congress 
even  though  the  lease  was  issued  at  a  time 
when  the  lessee  was  not  a  Member  of 
Congress. 

John  E.  Allies,  A-27075,  A-27144  (Apr.  11, 
1955)  62  I.D.  135 

Under  item  (1)  of  section  12  of  the  act 
of  Aug.  8,  1946,  definitions  of  the  produc- 
tive limits  of  oil  and  gas  deposits  found  to 
exist  on  that  date  cannot  later  be  changed 
on  the  basis  of  information  developed  after 
that  date. 

Richfield       Oil       Corporation,       A-27083 
(July  18,  1955)  62  I.D.  269 

Where  an  oil  and  gas  lease  is  issued  for 
land  part  of  which  is  already  included  in 
an  outstanding  lease,  the  lessee  is  not  en- 
titled to  a  cancellation  of  his  lease  and  the 
issuance  of  a  new  lease  bearing  a  current 
date  covering  only  the  land  available  for 
leasing. 
Noel  Teuscher,  A-27195  (Dec.  19,  1955) 

62  I.D.  470 

Where  the  pertinent  regulation  requires 
the  payment  of  a  fee  upon  the  tiling  of  an 
assignment  of  a  royalty  interest  in  an  oil 

I  and  gas  lease,  there  is  no  reason  to  return 
a  fee  so  paid  because,  contrary  to  the  as- 

|  signee's  expectation,  no  approval  of  the 
assignment  was  given  because  there  was 
no  discovery   upon   the  lands   covered   by 

!  the  lease. 
Weil  F.  Stull,  A-27220  (Feb.  15,  1956) 

An  applicant  who  furnishes  the  Depart- 
ment with  information  which  leads  to  the 
cancellation  of  an  outstanding  oil  and  gas 
lease  does  not  thereby  acquire  a  preference 
fight  to  a  lease  when  the  land  becomes 
available  for  leasing. 

Woyoe  A.  Cabot,  Allen  B.  Cabot.  Walter  G. 
Davis  et  ah,  A-27270  (May  7,  1956) 

63  I.D.  122 

Although  an  oil  and  gas  lease  may  be  a 
nullity  insofar  as  it  purports  to  convey  an 
interest  in  oil  and  gas  deposits  already 
under  lease,  it  nevertheless  serves  to  segre- 
gate the  land  and  makes  it  unavailable  for 
further  leasing  until  such  time  as  its  revo- 
cation is  noted  on  the  records  of  the  local 
land  office  and  an  oil  and  gas  lease  issued 


to  another  for  the  same  land  prior  to  such 
notation  must  be  canceled. 
R.  B.  Whitaker,  Mrs.  Jacqueline  Anderson, 
A-272S4  (May  7,  1956)  (J3  I.D.  124 

An  extension  of  an  oil  and  gas  lease  will 
not  be  questioned  upon  the  basis  of  un- 
supported charges  that  the  unit  agree- 
ment to  which  it  is  committed  "may  be 
illegal  under  the  law  including  the  anti- 
trust laws"  and  that  the  lessee  has  tres- 
passed on  another  oil  and  gas  lease. 
D.  Miller,  Continental  Oil  Company, 
A-27366  (Sept.  27,  1956) 

State  community  property  laws  should 
not  be  considered  in  determining  the 
acreage  chargeable  to  a  holder  of  oil  and 
gas  leases  because  (1)  they  are  governed 
exclusively  by  Federal  law  (2)  since  their 
applicability  has  not  been  authorized  by 
Congress  their  application  would  be  con- 
trary to  the  Constitution  of  the  United 
States,  and  (3)  the  lessee's  obligation  is 
in  the  nature  of  a  contractual  obligation 
which  can  only  be  transferred  with  the 
approval  of  the  Secretary  of  the  Interior. 

The  State  laws  applicable  to  Federal  oil 
and  gas  leases  are  limited  to  those  classes 
of  laws  authorized  or  recognized  by  sec- 
tion 32  of  the  Mineral  Leasing  Act  (41 
Stat.  437:  30  U.S.C,  sec.  181  et  seq.),  as 
amended. 

Applicability  of  .State  Communiti/  Property 
Lairs  to  Federal  Oil  and  Gas  Leases  With 
Respect  to  Acreage  Limitations.  M-30410 
(Feb.  27,  1957)  64  I.D.  44 

Under  the  terms  of  an  oil  and  gas  lease 
issued  pursuant  to  the  provisions  of  the 
Mineral  Leasing  Act,  as  amended,  and  un- 
der the  regulations  of  the  Department 
which  are  a  part  of  such  a  lease,  there  is  a 
duty  on  the  part  of  the  lessee  to  market 
the  gas  from  an  oil  well  and  this  obliga- 
tion is  not  discharged  until  the  gas  is  in 
such  a  condition  that  it  can  enter  the 
market  for  oil  well  gas  in  the  field  in  which 
the  oil  well  is  located. 

The  Texas  Company,  A-27427  (Apr.  1, 
1957)  64  I.D.  76 

Where  apparent  administrative  con- 
struction of  a  bill  contained  in  a  report  to 
the  congressional  committee  in  charge  of 
the  bill  is  accompanied  by  a  proposed 
clarifying   and  limiting  amendment   upon 
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which  Congress  takes  no  action  and  the 
law  considered  as  a  whole  reasonably 
warrants  a  different  construction  more 
consistent  with  the  apparent  intent  of 
Congress  the  latter  will  be  adopted  par- 
ticularly when  subsequent  administrative 
practice  conforms  to  it  rather  than  to 
the  prior  administrative  construction. 
Authority  to  Extend  a  Segregated  Lease 
for  2  Years  From  the  Date  of  Discovery  of 
Oil  or  Gas  in  Paying  Quantities  During  an 
Extended  Term  on  any  Other  Segregated 
Portion  of  the  Lands,  Originally  Subject 
to  the  Same  Lease,  M-36472  (Nov.  20, 1957) 

A  remote  assignee  of  an  oil  and  gas 
lease  has  no  standing,  in  the  absence  of 
supporting  evidence,  to  claim  that  the 
original  lessee  did  not  consent  to  the  terms 
of  the  lease  as  it  was  issued. 
United  Manufacturing  Company  ct  ah, 
A-27608  (Mar.  5,  1958)  65  I.D.  106 

As  41  Stat.  1239  does  not  authorize  the 
assignment  by  the  United  States  of  its 
lessor's  interest  or  by  the  Secretary  of  his 
jurisdiction,  there  can  be  no  conveyance 
pursuant  to  said  act  subject  to  an  out- 
standing oil  and  gas  lease,  and  the  Govern- 
ment cannot  convey  its  interest  as  lessor, 
but  the  land  should  be  conveyed  exclu- 
sive of  the  oil  and  gas  lease  or  leases,  thus 
leaving  the  title  to  the  oil  and  gas  in  the 
United  States  for  the  duration  of  the  lease 
or  leases. 

Authority  of  the  Secretary  of  the  Interior 
to  Assign  His  Jurisdiction  Over  An  Oil  And 
Gas  Lease  or  the  Lessor's  Interest  Therein, 
M-36436  (Supp.)   (Apr.  14,  1958) 

Where  by  mistake  an  oil  and  gas  lease 
is  issued  for  lands  embraced  in  an  existing 
lease,  and  upon  discovery  of  the  error  the 
second  lease  is  canceled,  the  holder  of  the 
prior  lease  is  not  entitled  to  have  his  lease 
canceled  and  a  new  lease  issued  to  him  and 
a  refund  made  of  the  annual  rentals  paid 
on  the  lease. 
D.  Miller,  A-27591  (June  23,  1958) 

The  requirements  contained  in  original 
sections  13  and  14  of  the  act  of  Feb.  25, 
1920  (41  Stat.  437,  441  and  442),  do  not 
apply  to  noncompetitive  oil  and  gas  leases 
to  be  issued  under  section  17  of  the  act  of 
Feb.    25,    1920    (41    Stat.    437,    443),    as 


amended  by  the  act  of  Aug.  21,  1935  (49 
Stat.  674,  676  and  677),  and  as  further 
amended  by  section  3  of  the  act  of  Aug.  8, 
1946  (60  Stat.  950,  951;  30  U.S.C.  sec. 
226).  Section  17  has  never  contained 
authority  for  conforming  unsurveyed 
leased  lands  to  public  survey. 

A  lease  describing  unsurveyed  lands  by 
metes  and  bounds  is  not  subject  to  adjust- 
ment (enlarged,  diminshed,  floated  or 
shifted)  to  the  nearest  subdi visional  lines 
when  the  lands  are  surveyed  and  the  lease 
describing  the  lands  by  metes  and  bounds 
is  fixed  to  the  location  and  area  of  land 
within  the  lease  as  described  by  metes  r  id  i 
bounds. 

It  would  be  improper  to  incorporate  into 
a  noncompetitive  oil  and  gas  lease  describ- 
ing lands  by  metes  and  bounds  a  provision  i 
to  the  effect  that  the  lease  will  be  con- 
formed to  the  nearest  legal  subdivisions ! 
upon  public  survey  of  the  land  and  that  the 
lease  will  be  canceled  as  to  lands  in  con-i 
flict  with  prior  leases. 

Noncompetitive  Oil  and  Gas  Lease  Appli- 
cations and  Leases  on  Unsurveyed  Public 
Lands  Within  the  United  States  Under  the 
Mineral  Leasing  Act  of  February  25,  1920, 
as  Amended,  M-36542  (Aug.  8,  1958) 
(Memorandum  from  Regional  Solicitor, 
Denver,  Colorado,  to  Area  Administrator, 
Area  3,  Bureau  of  Land  Management,  Den- 
ver, Colorado,  August  8,  1958. ) 

Where  all  the  oil  and  gas  lease  offerors 
are  maintaining  both  public  domain  and 
acquired  lands  offers  for  the  same  tracts 
of  land,  where  no  one  of  them  is  insisting 
that  a  lease  must  be  issued  only  under  one  i 
type  of  offer  to  the  exclusion  of  the  other 
but  each  is  willing  to  accept  either  type  of 
lease,  where  the  Director  in  a  carefully 
considered  opinion  found  the  lands  to  be 
leasable  only  as  public  domain,  and  where 
there  is  no  obvious  error  in  the  Director's 
determination,  there  is  no  necessity  to  dis- 
turb the  Director's  determination. 
Henry  S.  Morgan  et  al,  A-27529  (Aug.  27, 
1958)  65  I.D.  369 

The  Mineral  Leasing  Act  of  Feb.  25, 
1920  (41  Stat.  437;  30  U.S.C.  sec.  181  et 
seq.),  as  amended,  prescribes  in  terms 
those  to  whom  mineral  leases  may  be  is- 
sued and,   therefore,  excludes  all  others. 
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It  does  not  provide  for  the  issuance  of 
leases  to  tenancies  as  such. 
May  Oil  and  Gas  Leases  Be  Owned  by  Two 
or  More  Persons  With  Right  of  Survivor- 
ship ?    M-36434  ( Sept.  12, 1958 ) 

An  oil  and  gas  lease  is  properly  dated 
the  first  day  of  the  month  following  the 
date  it  is  signed  on  behalf  of  the  United 
States ;  and  the  fact  that  a  substitute  lease 
containing  an  adjusted  description  of  un- 
surveyed  lands  is,  solely  at  the  request 
of  the  lessee,  executed  on  a  form  which 
differs  in  immaterial  ways  from  the  form 
on  which  the  original  lease  was  executed 
is  no  basis  for  redating  the  lease  as  if  it 
were  a  new  lease,  the  terms  of  issuance  of 
the  substitute  lease  being  the  same  as 
those  of  the  original  lease. 
D.  Miller,  A-27722   (Nov.  12,  1958) 

Where  a  mineral  claimant  applies  for  a 
patent  for  land  included  within  a  prima 
facie  valid  oil  and  gas  lease,  the  mineral 
entry  cannot  be  allowed  until  the  mineral 
applicant  has  established  the  validity  of 
his  claim  either  in  a  contest  brought 
against  the  oil  and  gas  lease  or  at  a  hear- 
ing ordered  by  the  Department  at  which 
the  mineral  claimant  will  have  the 
burden  of  proof. 

When  the  United  States  issues  an  oil 
and  gas  lease,  it  makes  no  warranty  as 
to  its  title  to  the  oil  and  gas  deposits  and 
is  under  no  obligation  to  the  lessee  to 
defend  the  lease  against  other  claims  to 
the  oil  and  gas  deposits. 
Duncan  Miller,  Union  Oil  Company  of 
California,  A.-21121  (Dec.  9,  1958) 

Where  a  State  swampland  selection  con- 
flicts with  a  prima  facie  valid  oil  and  gas 
lease,  the  swampland  application  will  not 
be  allowed  until  the  State  has  established 
the  swamp  character  of  the  land  either  in 
a  contest  brought  against  the  oil  and  gas 
lease  or  at  a  hearing  ordered  by  the  De- 
partment at  which  the  State  will  have  the 
burden  of  proof. 

State    of    Louisiana,     Thomas     Connell, 
A-27817  (Jan.  30,  1959) 

Thomas  Connell,  A-29036  (Oct.  16,  1962) 

Upon  the  admission  of  Alaska  into  the 
Union,  the  authority  granted  to  the  Secre- 
tary of  the  Interior  by  the  act  of  July  3, 


1958,    to    lease    lands    beneath    nontidal 
navigable  waters  terminated. 
Pexco,  Inc.  et  al.,  A-27868  (Apr.  7,  1959) 

66  I.D.  152 

The  language  of  an  oil  and  gas  lease 
which  explicitly  authorizes  the  lessee  to 
go  upon  the  leased  land  to  drill  for  and 
remove  oil  therefrom  constitutes  written 
notice  of  such  authorization  which  nulli- 
fies an  earlier  notice  in  a  receipt  issued 
for  advance  payment  of  the  rental  required 
to  be  paid  when  the  lease  offer  is  filed  that 
entry  upon  the  land  included  in  the  lease- 
offer  is  not  permitted  until  notice  is  given 
in  writing. 
Duncan  Miller,  A-28001  (Aug.  5,  1959) 

An  oil  and  gas  lessee  is  not  entitled  by 
virtue  of  his  leasehold  interest  to  take 
and  use  mineral  materials,  other  than  oil 
and  gas,  from  the  leased  lands  for  the* 
purpose  of  operations  under  the  lease.  The 
Materials  Act  of  July  31,  1947  (61  Stat. 
681 ;  as  amended,  30  U.S.C.,  1952  ed.,  Supp. 
V,  sec.  601),  limits  disposal  of  such  ma- 
terials to  disposals  under  that  act  and, 
absent  other  authority  of  law,  that  act 
governs. 

The  supervision  of  oil  and  gas  develop- 
ment and  producing  operations  on  Federal, 
public  and  acquired  land  oil  and  gas  leases 
is  a  function  of  the  Geological  Survey 
and  reports  of  violations  of  the  relevant 
lease  terms  and  operating  regulations 
should  be  referred  to  the  appropriate 
official  of  that  Bureau. 
Rights  of  an  Oil  and  Gas  Lessee  to  the  Use 
of  the  Surface  of  the  Land  and  Surface 
Materials  in  His  Lease,  and  With  Respect 
to  Injury  to  the  Land  and  Vegetation  by 
Reason  of  Operations  Under  the  Lease, 
M-36575  (Aug.  26,  1959) 

Where  a  document  purports  to  be  both 
a  power  of  attorney  and  an  assignment 
and  the  person  given  the  power  or  the 
assignment  acts  under  the  document  as 
attorney  in  fact  in  making  a  number  of 
assignments  on  behalf  of  his  principal, 
which  assignments  are  approved,  he  will 
not  be  allowed  later  to  treat  the  document 
as  an  assignment  to  him. 
John  Wight,  A-28230    (Apr.  14,  1960) 

The  owner  of  an  oil  and  gas  lease  on 
public  land  has  the  implied  right  to  drill 
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and  use  a  water  well  upon  his  lease  where 
it  is  reasonably  necessary  to  do  so  in  order 
to  develop  the  lease  under  its  terms.  He 
may  not,  however,  drill  such  a  well  for  the 
purpose  of  using  the  water  elsewhere  than 
on  the  lease  without  acquiring  a  right-of- 
way  for  transporting  the  water.  The  same 
right  exists  upon  acquired  lands  subject 
to  the  consent  of  the  agency  using  the 
surface. 

Whether  an  Oil  and  Gas  Lessee  May  Drill 
Water  Wells  to  Procure  Water  Necessary 
to  the  Development  of  His  Lease,  M-36591 
(May  9,  1960) 

One  who  fails  to  appeal  from  a  rejec- 
tion of  his  oil  and  gas  lease  application 
loses  any  rights  he  might  have  had  in  the 
issuance  of  a  lease  and  has  no  standing 
to  complain  thereafter. 
Duncan  Miller,  A-28267   (June  8,  1960) 

A  junior  offeror  for  an  oil  and  gas  lease 
is  not  entitled  as  a  matter  of  right  to  notice 
of  actions  taken  on  a  prior  offer. 
Sun  Oil  Company,  A-28354  (July  22,  1960) 

67  I.D.  298 

An  applicant  for  an  oil  and  gas  lease 
has  the  duty  of  keeping  the  Department 
informed  of  an  address  at  which  com- 
munications from  the  Department  concern- 
ing the  offer  will  reach  him  and  if  he 
fails  to  do  so,  rendering  it  impossible  for 
the  Department  to  send  him  a  lease,  he 
will  be  considered  to  have  abandoned  his 
offer. 

Kewanee  Oil  Company,  A-28325  (July  28, 
1960)  67  I.D.  305 

Although  the  term  "primary  term"  used 
in  the  Mineral  Leasing  Act  to  apply  to  a 
noncompetitive  oil  and  gas  lease  ordinarily 
means  the  initial  term  of  years  as  set  forth 
in  the  lease,  the  legislative  history  of  sec- 
tion 4(d)  of  the  Mineral  Leasing  Act  Revi- 
sion of  1960,  is  such  as  to  require  the  con- 
clusion that,  as  there  used,  it  means  all 
periods  in  the  life  of  the  lease  prior  to  its 
extension  by  reason  of  the  production  of 
oil  and  gas  in  paying  quantities. 
"Primary  Term'"  as  Used  in  the  Mineral 
Leasing  Act  Revision  of  1960,  Defined, 
M-36605    (Sept.  23,  1960)  67  I.D.  357 

Under  the  Department's  regulations  re- 
lating to  grants  to  the  State  of  Alaska  :  an 
oil  and  gas  lease  offer  must  be  rejected 


when  approval  is  given  to  a  subsequently 

filed  selection  of  land  for  the  University  of 

Alaska. 

J.  L.  McCarrey,  Jr.,  Juliana  D.  Wilson, 

A-2S436   (Nov.  14,  1960) 

There  appears  to  be  no  requirement  un- 
der the  Federal  Reports  Act  of  1942  for 
Budget  Bureau  approval  of  forms  of  stipu- 
lation required  by  the  Forest  Service  as  a 
condition  to  the  issuance  of  acquired  land 
leases  in  national  forests. 
Mrs.  Nettie  M.  Lewis,  Dr.  Monroe  J.  Ro- 
mansky,  A-28535  (Jan.  27,  1961) 

The  bona  fide  purchaser  provisions  of 
section  27  of  the  Mineral  Leasing  Act  may 
not  be  involved  where  a  lease  has  termi- 
nated automatically  by  operation  of  law. 
Rental  Rate  on  Lands  Within  the  Known 
Geologic  Structure  of  a  Producing  Oil  or 
Gas  Field  Which  are  Committed  to  a  Non- 
productive Unit  Plan,  M-36627  (Oct.  9, 
1961) 

The  cancellation  of  an  oil  and  gas  lease 
pending  on  appeal  after  the  passage  of  the 
act  of  Sept.  21,  1959,  protecting  the 
rights  of  bona  fide  purchasers  of  oil  and 
gas  leases  must  be  set  aside  where  the 
record  shows  that  there  is  pending  an  as- 
signment of  the  lease  to  a  person  who  the 
lessee  asserts  is  a  bona  fide  purchaser, 
until  the  validity  of  the  assignment,  the 
status  of  the  assignee  as  a  bona  fide  pur- 
chaser, and  the  applicability  of  the  act  of 
Sept.  21,  1959,  as  amended  by  the 
act  of  Sept.  2.  1960,  have  been  determined. 
J.  Penrod  Toles,  A-28534   (Oct.  16,  1961) 

68  I.D.  285 

In  computing  the  two-year  period  pro- 
vided for  in  43  CFR  192.122(c),  192.123, 
and  192.144(a),  no  distinction  should  be 
made  between  the  words  "from"  and 
"after"  because,  whichever  word  is  used, 
the  day  of  the  act  or  event  causing  the 
period  of  time  to  run  is  not  to  be  included 
when  computing  the  period  of  time. 
Computation  of  Time  in  Federal  Oil  and 
Gas  Leasing,  M-36633  (Dec.  8,  1961) 

Where  a  determination  has  been  made 
under  section  40  of  the  Mineral  Leasing 
Act  that  water  struck  while  drilling  for 
oil  under  an  oil  and  gas  lease  is  not 
presently  valuable  and  usable  at  a  reason- 
able cost  and  where  additional  information 
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is  submitted  tending  to  show  otherwise, 
the  case  will  be  remanded  for  a  recon- 
sideration of  the  determination. 

When  water  struck  while  drilling  for 
oil  under  an  oil  and  gas  lease  issued 
pursuant  to  the  Mineral  Leasing  Act  is 
determined  to  be  valuable  and  usable  at  a 
reasonable  cost  for  agricultural,  domestic, 
or  other  purposes,  the  land  on  which  the 
well  is  located  will  be  reserved  as  a  water 
hole  and  the  well  operated  or  leased  to 
accomplish  the  purposes  of  section  40  of 
the  Mineral  Leasing  Act. 

When  water  struck  while  drilling  for 
oil  under  an  oil  and  gas  lease  issued 
pursuant  to  the  Mineral  Leasing  Act  is 
determined  not  to  be  valuable  and  usable 
at  a  reasonable  cost  for  agricultural, 
domestic,  or  other  purposes,  the  well  is  to 
be  plugged  and  abandoned  by  the  oil  and 
gas  lessee. 

Otis  A.  Roberts,  A-29020  (June  12,  1962) 

69  I.D.  91 

It  is  proper  to  vacate  a  drawing  held  to 
determine  the  priority  of  consideration  of 
conflicting  oil  and  gas  lease  offers  simul- 
taneously filed  where  it  is  determined  that 
some  offers  entitled  to  inclusion  in  the 
drawing  were  omitted  therefrom. 
Morris  Lav  hie,  A-28955  (Aug.  3,  1962) 

The  Department  adheres  to  its  previous 
decision  in  Nettie  M.  Lewis  et  al.,  A-28535 
(Jan.  27,  1961),  that  there  appears  to  be 
no  requirement  for  approval  by  the  Bu- 
reau of  the  Budget  of  stipulations  required 
by  the  Forest  Service  as  a  condition  to  the 
issuance  of  acquired  land  oil  and  gas  leases 
on  national  forest  land. 
Celia  R.  Kammerman,  A-28827  (Aug.  3, 
1962) 

The  administrative  practice  of  rejecting 
applications  for  oil  and  gas  leases  where 
the  lands  applied  for  are  included  within 
outstanding  leases  does  not  prevent  the 
Director,  Bureau  of  Land  Management, 
from  inquiring  into  the  validity  of  the 
outstanding  leases. 

Arkansas  Louisiana  Gas  Company,  A-28751 
(Aug.  15,  1962) 

The  Department  adheres  to  its  previous 
decisions  in  Nettie  M.  Lewis  et  al.,  A-28535 
(Jan.  27,  1961),  and  Celia  R.  Kammerman, 
A-2S827  (Aug.  3,  1962),  that  there  appears 
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to  be  no  requirement  for  approval  by  the 
Bureau  of  the  Budget  of  stipulations  re- 
quired by  the  Forest  Service  as  a  condition 
to  the  issuance  of  acquired  land  oil  and 
gas  leases  on  national  forest  land. 
Jacob  N.  Wasserman,  A-28880  (Sept  21, 
1962) 

Where  a  junior  oil  and  gas  lease  offeror 
appeals  from  the  rejection  of  his  offer 
because  of  the  award  of  a  lease  to  a  senior 
offeror  on  the  ground  that  the  senior  offer 
was  filed  after  his  offer,  the  rejection  will 
be  affirmed  where  he  furnishes  no  evidence 
in  support  of  his  allegation  ;  it  is  not  in- 
cumbent upon  the  Department  to  prove  to 
him  that  the  senior  offer  was  filed  prior 
to  his  offer. 
Floyd  Blaine,  A-29097  (Oct.  16,  1962) 

An  oil  and  gas  lessee  is  properly  required 
to  consent  to  the  amendment  of  her  oil  and 
gas  lease  to  conform  to  the  requirements 
of  the  Mineral  Leasing  Act  Revision  of 
1960  which  was  adopted  on  the  same  day 
that  the  lease  was  issued  where  there  is  no 
record  as  to  the  time  of  the  day  on  which 
the  President  signed  the  act ;  consequently 
the  presumption  applies  that  the  act  be- 
came effective  from  the  first  minute  of  the 
day  and  prior  to  acceptance  of  the  lease 
offer. 
Bette  M.  Snyder,  A-29046  (Oct.  22,  1962) 

An  applicant  for  an  oil  and  gas  lease  on 
acquired  land  of  the  United  States  is  not 
disqualified  for  the  award  of  a  lease  be- 
cause his  attorney  writes  to  a  United 
States  Senator  concerning  an  appeal  from 
a  land  office  decision  on  the  availability  of 
the  land  for  leasing  and  the  Senator 
routinely  refers  the  letter  to  the  Bureau 
of  Land  Management  for  such  favorable 
consideration  as  it  may  warrant  and  for  a 
report. 
Duncan  Miller,  A-29155  (Jan.  24,  1963) 

In  order  for  an  oil  and  gas  lessee  to  be 
entitled  to  the  extension  or  suspension 
benefits  provided  by  the  act  of  Sept.  21, 
1959,  or  section  27(j)  of  the  Mineral  Leas- 
ing Act  Revision  of  1960,  respectively,  as 
to  a  given  lease,  the  lease  must  have  been 
included  in  a  '"proceeding"  within  the 
meaning  of  those  acts,  which  entails  at 
least  some  specific,  direct  action  against  the 
lease  discernible  from   the  Departmental 
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records,  and  there  must  have  been  a  sus- 
pension by  the  Secretary  of  the  lessee's 
rights  under  the  lease  pending  a  decision 
in  the  proceeding  or  a  waiver  of  such  rights 
by  the  lessee ;  a  mere  failure  to  take  action 
to  approve  or  deny  a  pending  assignment 
of  the  lease  prior  to  the  expiration  of  its 
term  is  not  sufficient  to  entitle  the  lessee 
to  the  extension  benefits. 
Martha  Feather  stone,  A-29138  (Jan.  31, 
1963)  70  I.D.  19 

The  Department  adheres  to  its  previous 
decisions  in  Nettie  M.  Lewis  et  at,  A-28535 
(Jan.  27,  1961),  Celia  R.  Kammerman,  A- 
28827  (Aug.  3,  1962),  and  Jacob  N.  Was- 
serman,  A-28880  (Sept.  21,  1962),  that 
there  appears  to  be  no  requirement  for 
approval  by  the  Bureau  of  the  Budget  of 
stipulations  required  by  the  Forest  Service 
as  a  condition  to  the  issuance  of  acquired 
land  oil  and  gas  leases  on  national  forest 
land. 

Rita  Wasserman  et  al.,  A-29240,  A-29266, 
A-29598  (Mar.  11,  1963) 

An  oil  and  gas  offer  is  properly  rejected 
where  the  land  applied  for  has  been  leased 
to  a  prior  offeror  and  where  the  junior 
offeror  charges  that  the  senior  offeror  is 
disqualified  for  holding  excess  acreage  but 
fails  to  substantiate  the  charge  or  to  show 
enough  to  warrant  the  Department  to  in- 
vestigate the  charge. 

Miriam    Kvetensky,    A-29241    (Mar.    13, 
1963) 

Under  the  Department's  regulations  re- 
lating to  grants  to  the  State  of  Alaska,  an 
oil  and  gas  lease  offer  must  be  rejected 
when  approval  is  given  to  a  subsequently 
filed  selection  of  land  for  the  University  of 
Alaska. 

Violet  Goresen  et  al.,  A-29268    (Apr.  24, 
1963) 

The  extension  provided  for  in  section 
4(d)  of  the  Mineral  Leasing  Act  Revision 
of  1960  applies  to  oil  and  gas  leases  ex- 
tended beyond  the  five-year  extended  pe- 
riod by  reason  of  a  partial  assignment, 
since  the  words  "primary  term,"  as  used 
in  that  section,  have  been  interpreted  to 
mean  all  periods  in  the  life  of  the  lease 
prior  to  its  extension  by  reason  of  the 
production  of  oil  and  gas  in  paying  quan- 
tities, and  an  oil  and  gas  offer  filed  when 


the  lease  has  been  extended  pursuant  to 

that  section  is  properly  rejected. 

Dona  M.  Mohan,  A-29304  (May  3,  1963) 

When  a  Departmental  regulation  is  in- 
consistent with,  and  without  the  provisions 
of,  the  law,  it  is  invalid  and  will  not  be 
followed. 

Continental   Oil    Company,    Reversal   Ap- 
proved by  Secretary  {May  15,  1963) 

70  I.D.  473 

The  inclusion  of  an  oil  and  gas  lease 
offer  in  a  drawing  to  determine  the  first 
qualified  offer  does  not  signify  the  validity 
of  the  offer. 
Duncan  Miller,  A-29521  (Aug.  29,  1963) 

When  a  drawing  held  to  determine  the 
priority  of  conflicting,  simultaneously  filed 
offers  erroneously  omits  some  of  these  of- 
fers, the  drawing  is  properly  declared  null 
and  void  and  the  priority  determined 
therein  is  of  no  effect  and  the  priority  of 
all  offers  is  to  be  determined  by  another 
drawing  including  all  the  eligible  offers. 
Max  H.  Christensen,  A-29703  (Sept.  17, 
1963) 

A  drawing  to  determine  the  priority  of 
conflicting,  simultaneously  filed  noncom- 
petitive oil  and  gas  lease  offers  is  properly 
vacated  and  a  new  drawing  held  when  it  is 
ascertained  that  one  such  offer  was  im- 
properly excluded  from  the  drawing. 
Leonard  II .  Treiman,  A-29579  (Oct.  4, 
1963) 

A  time  limit  imposed  upon  an  oil  and  gas 
lease  offeror  for  furnishing  a  bond  to  pro- 
tect the  owner  of  surface  rights  to  the  land 
which  time  limit  is  not  required  by  statute 
or  regulation  may  be  waived  even  though 
there  is  pending  a  junior  offer  for  the  land. 

Where  the  30-day  period  for  filing  a 
bond  in  connection  with  an  oil  and  gas  of- 
fer expires  on  a  Saturday  and  the  offeror 
has  by  regulation  until  the  following  Mon- 
day to  file  the  bond,  and  a  letter  written 
by  the  land  office  on  Monday  modifying 
the  time  requirement  refers  to  the  fact 
that  the  30-day  period  has  expired,  it  is 
more  reasonable  to  assume  that  the  letter 
was  written  on  the  assumption  that  the 
30-day  period  had  expired  on  Saturday 
than  to  assume  that  it  was  written  after 
3  p.m.  on  Monday  in  awareness  of  the  fact 
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that  the  30-day  period  had  expired  at  that 

time. 

Halvor  F.  Holbeck,  A-29595  (Oct.  9,  1963) 

Where  a  junior  offeror  insinuates  that 
a  lease  issued  to  a  senior  offeror  is  invalid 
because  the  offeror-lessee  was  not  the  sole 
party  in  interest  in  the  offer  and  lease  but 
the  junior  offeror  presents  nothing  more 
than  innuendo  or  inference  to  support  his 
allegation,  he  will  not  be  granted  a  hearing 
for  the  purpose  of  attempting  to  develop 
evidence  to  support  his  allegation. 
Tom  Hoover,  A-29777  (Feb.  3,  1964) 

It  is  proper  to  reject  an  oil  and  gas  lease 
offer  for  Alaskan  land  to  the  extent  of  con- 
flict with  an  Alaskan  selection  application 
after  the  application  has  been  tentatively 
approved  even  though  the  offer  was  filed 
before  the  selection  application. 
Union  Oil  Company  of  California  et  al., 
A-29907  (Feb.  20, 1964) 

When  after  an  appeal  to  the  Secretary 
has  been  taken  from  a  Bureau  of  Land 
Management  decision  rejecting  an  oil  and 
gas  lease  offer  new  facts  which  were  not 
available  when  the  Bureau's  decision  was 
rendered  have  been  ascertained  by  the  Bu- 
reau which  may  warrant  a  change  in  its 
decision,  the  case  will  be  remanded  to  let 
the  Bureau  reconsider  its  decision  in  light 
of  those  facts. 

Halvor   F.    Holbeck,   A-30052    (Mar.    10, 
1964) 

When  the  United  States  issues  an  oil 
and  gas  lease,  it  makes  no  warranty  as  to 
its  title  to  the  oil  and  gas  deposits  and  is 
under  no  obligation  to  the  lessee  either  to 
discover  and  dispose  of  any  other  claims 
to  the  oil  and  gas  deposits,  not  reflected 
by  the  records  of  the  Bureau  of  Land  Man- 
agement, prior  to  issuance  of  the  lease,  or 
to  defend  the  lease  thereafter  against  such 
claims. 
Duncan  Miller,  A-30005   (Mar.  11,  1964) 

Duncan  Miller,  A-30122  (Sept  23,  1964) 

Where  land  in  Alaska  is  restored  from 
a  withdrawal  and  the  State  of  Alaska  does 
not  exercise  its  statutory  preference  right 
to  apply  for  the  land  within  the  90-day 
period  thereafter  but  does  apply  to  select 
the  land  at  a  later  time  after  an  interven- 
ing offer  for  an  oil  and  gas  lease  is  filed, 


it  is  proper  to  give  the  State  selection  pri- 
ority of  consideration  and  to  suspend  ac- 
tion on  the  offer  pending  approval  of  the 
selection. 

Union  Oil  Company  of  California,  A-29905 
(Mar.  30,  1964) 

A  protest  by  a  junior  offeror  in  a  draw- 
ing of  simultaneously  filed  oil  and  gas 
lease  offers,  which  charges  disqualifica- 
tion of  a  senior  offeror  because  the  senior 
offeror  is  married  to  another  offeror  so 
that  neither  was  actually  the  sole  party  in 
interest  in  the  separate  offers  filed  is  prop- 
erly dismissed  in  the  absence  of  any  proof 
that  either  of  the  two  offerors  in  question, 
was  not  acting  in  his  own  behalf  and  that 
under  the  law  of  the  State  in  which  the 
land  applied  for  lies  a  married  person,  can- 
not hold  or  acquire  property  for  his  sole 
benefit  without  the  other  spouse's  consent. 
Duncan  Miller,  Samuel  W.  Mcintosh, 
A-30071,  A-30081,  A-30106  (Apr.  2,  1964) 

71 1.D.  121 

When  a  protest  against  the  issuance  of 
an  oil  and  gas  lease  to  a  prior  offeror  has 
been  found  to  be  without  merit  by  the  De- 
partment and  when,  thereafter,  an  appeal 
is  taken  from  the  rejection  of  the  protes- 
tant's  junior  oil  and  gas  lease  offer  because 
of  the  issuance  of  a  lease  to  the  prior  of- 
feror, a  decision  of  the  Bureau  of  Land 
Management  which  refers  to  the  Depart- 
mental decision  on  the  protest  is  a  suffi- 
cient answer  to  the  appellant's  objections 
to  the  rejection  of  his  offer. 
Duncan  Miller,  A-30147  (Apr.  8,  1964) 

A  noncompetitive  oil  and  gas  lease  for 
unsurveyed  land  which  covers  all  the  land 
described  in  the  offer  cannot  be  amended 
to  include  a  narrow  strip  of  land  later  de- 
termined to  be  adjacent  to  the  leased  land. 
Richfield  Oil  Corporation,  A-29067 
(May  26,  1964) 

Although  a  junior  offeror  may  have  been 
the  first  qualified  applicant  for  an  oil  and 
gas  lease,  if  a  lease  was  mistakenly  issued 
to  the  senior  offeror  and  it  is  assigned  to 
a  bona  fide  purchaser  and  the  assignment 
is  filed  before  the  land  office  records  show 
any  action  taken  against  the  lease,  the  in- 
terests of  the  bona  fide  purchaser  will  be 
protected  in  accordance  with  the  1959  and 
1960  amendments  of  the  Mineral  Leasing 
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Act  and  the  junior  offeror's  offer  must  be 
rejected. 

In  considering  whether  an  assignee  of 
an  oil  and  gas  lease  was  a  bona  fide  pur- 
chaser and  entitled  to  protection  in  accord- 
ance with  the  bona  fide  purchaser  provi- 
sions of  the  Mineral  Leasing  Act,  as 
amended,  the  basic  question  is  whether  he 
in  good  faith  and  for  value  acquired  his 
interest  without  notice  of  a  superior  right 
to  the  lease ;  he  will  not  be  considered  as 
having  constructive  or  imputed  notice  that 
an  offeror  whose  offer  was  junior  to  that 
for  which  the  lease  issued  had  a  right  to 
the  lease  superior  to  the  lessee,  if  he  acted 
prudently,  even  though  an  extremely  cau- 
tious person  might  have  ascertained  that 
the  junior  offeror  might  have  a  right  to 
have  the  voidable  lease  canceled. 

An  assignee  of  an  oil  and  gas  lease,  if 
the  assignment  is  otherwise  valid,  is  en- 
titled to  protection  in  accordance  with  the 
bona  fi(bj  purchaser  provisions  of  the  Min- 
eral Leasing  Act  if  his  assignment  is  filed 
before  any  adverse  action  or  protest  has 
been  made  against  the  lease  even  though 
the  assignment  had  not  been  approved  be- 
fore such  action  or  protest  is  made. 
Southwestern  Petroleum  Corporation,  A- 
29S34  (May  26,  1964)  71 1.D.  206 

II.  ACQUIRED  LANDS  LEASES 

It  was  proper,  prior  to  Aug.  5,  1955,  to 
offer  a  present  interest  lease  to  an  appli- 
cant for  a  future  interest  lease  who  had 
met  all  of  the  mandatory  requirements  of 
the  regulations  governing  the  issuance  of 
future  interest  leases  and  whose  applica- 
tion had  not  been  acted  upon  prior  to  the 
vesting  of  the  present  interest  in  the  min- 
erals in  the  United  States. 
J.  J.  Newman  Lumber  Company,  Alfred  S. 
Black,  A-27205  (Oct.  10, 1955) 

If  the  Department  determines  that  a 
tract  of  acquired  land  which  is  not  within 
any  known  geological  structure  of  a  pro- 
ducing oil  or  gas  field  will  be  made  avail- 
able for  oil  and  gas  development,  the  De- 
partment is  under  a  mandatory  duty, 
imposed  by  statute,  to  lease  the  land  to  the 
qualified  person  who  first  submits  a  proper 
application  for  it. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  on  acquired  lands  is 
signed  for  the  offeror  by  an  attorney-in- 


fact,  and  the  offeror  does  not  submit  a 
statement  as  to  his  citizenship  over  his  own 
signature  until  later,  the  application  is 
entitled  to  priority  only  from  the  date  on 
which  the  statement  is  filed. 

A  noncompetitive  offer  for  an  oil  and 
gas  lease  on  acquired  lands  filed  after  the 
effective  date  of  the  Oct.  28,  1954,  amend- 
ment of  the  pertinent  regulation  is  re- 
quired to  state  only  that  the  offeror's  inter- 
est in  other  such  applications  and  leases 
does  not  exceed  the  maximum  acreage 
permitted  by  law. 

Pearl  C.  Baggett,  W.  M.  Vaughey,  A-27188 
(Dec.  13,  1955) 

Where  land  and  the  mineral  deposits 
therein  have  been  acquired  by  the  United 
States  in  condemnation  proceedings  and 
jurisdiction  over  the  oil  and  gas  deposits 
is  transferred  to  this  Department  for  tak- 
ing action  to  protect  the  United  States 
from  loss  because  of  drainage  of  the  oil 
and  gas  by  wells  on  adjacent  private  lands, 
a  protest  by  the  former  landowners  against 
the  issuance  of  competitive  oil  and  gas 
leases  covering  the  deposits  will  be  dis- 
missed where  the  protest  is  based  upon 
unfounded  assertions  that  the  condemna- 
tion proceedings  were  invalid  and  that  the 
protestants  have  a  right  to  the  reconvey- 
ance of  the  property  or  the  minerals 
therein. 

Albert  J.  DcLange  et  ah,  A-27277  (Jan.  4, 
1956) 

Where  an  acquired  lands  oil  and  gas 
lease  application  containing  a  description 
which  does  not  identify  the  land  applied 
for  was  filed  after  the  effective  date  of  the 
regulation  providing  that  if  the  descrip- 
tion in  a  lease  application  for  public  lands 
is  insufficient  to  identify  the  land,  the  ap- 
plication will  be  rejected  without  priority, 
the  acquired  lands  lease  application  must 
be  rejected. 

Where  an  acquired  lands  lease  is  issued 
containing  an  insufficient  description  of 
the  land  included  in  the  lease  and  there  are 
no  intervening  proper  applications  for  the 
land,  the  lessee  will  be  allowed  a  reasonable 
time  in  which  to  furnish  an  adequate 
description. 

Columbian  Carbon  Company,  Merwin  E. 
Liss,  A-27294  (June  11, 1956)      63  I.D.  166 
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If  the  Department  determines  that  a 
tract  of  acquired  land  which  is  not  within 
any  known  geological  structure  of  a  pro- 
ducing oil  or  gas  field  will  be  made  avail- 
able for  oil  and  gas  leasing,  the  Depart- 
ment is  under  a  mandatory  duty,  imposed 
by  statute,  to  lease  the  land  to  the  quali- 
fied person  who  first  submits  a  proper  ap- 
plication for  it. 

W.  M.  Vaughey,  George  W.  May,  A-27389 
(Oct.  31,  1956) 

If  the  Department  determines  that  a 
tract  of  acquired  land  which  is  not  within 
any  known  geological  structure  of  a 
producing  oil  or  gas  field  will  be  made 
available  for  oil  and  gas  leasing,  the  De- 
partment is  under  a  mandatory  duty,  im- 
posed by  statute,  to  lease  the  land  to  the 
qualified  person  who  first  submits  a  proper 
application  for  it. 

Where  the  United  States  acquires  lands 
subject  to  a  mineral  reservation,  the  min- 
eral deposits  in  such  lands  are  subject  to 
lease  only  under  the  Mineral  Leasing  Act 
for  Acquired  Lands,  whether  the  United 
States  mineral  interest  is  future  or  has 
vested. 
Stanley  C.  Woods,  A-27382  (Nov.  6,  1956) 

AVhere  lands  are  conveyed  to  the  United 
States  subject  to  outstanding  oil  and  gas 
leases  and  the  grantor  makes  no  reserva- 
tion, the  United  States  becomes  the  owner 
of  the  lessor's  interest  in  the  unexpired 
leases,  and  the  lessee  becomes  the  lessee  of 
the  United  States  so  that  the  United  States 
can  enforce  covenants  and  agreements  on 
the  part  of  the  lessee.  The  said  lands  are 
not  subject  to  noncompetitive  oil  and  gas 
leasing  under  the  Mineral  Leasing  Act  for 
Acquired  Lands  of  Aug.  7,  1947  (61  Stat. 
913;  30  U.S.C.  sec.  351  et  seq.) ,  until  it 
has  been  determined  that  the  outstanding 
oil  and  gas  leases  are  terminated.  As  the 
lands  were  acquired  under  the  provisions 
of  Title  III  of  the  Bankhead-Jones  Farm 
Tenant  Act  and  the  outstanding  leases 
were  due  to  expire  automatically  by  their 
own  terms  in  1944,  the  records  of  the  De- 
partment of  Agriculture  can  be  turned  to 
for  guidance  in  determining  whether  the 
outstanding  oil  and  gas  leases  are 
terminated. 

LeasablUty  as  to  Noncompetitive  Oil  and 
Gas  Leasing   Under  the  Mineral  Leasing 


Act  for  Acquired  Lands  of  August  7,  191ft, 
of  Certain  Lands  Conveyed  to  the  United 
States  Under  the  Provisions  of  Title  III 
of  the  Bankhead-Jones  Farm  Tenant  Act 
Subject  to  Outstanding  Oil  and  Gas  Leases, 
M-36430  (Mar.  29,  1957) 

The  Executive  branch  of  the  Govern- 
ment has  implied  authority  to  lease 
acquired  lands  to  protect  them  from  drain- 
age in  the  absence  of  any  express  authority 
to  lease  such  lands,  and  such  implied  au- 
thority is  not  circumscribed  by  the  require- 
ment that  where  the  lands  have  not  been 
determined  to  be  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field  they  must  be  leased  to  the  first  quali- 
fied applicant. 

Donald  C.  Ingcrsoll,  A-27536  (Jan.  23, 
1958) 

An  acquired  lands  oil  and  gas  lease  offer 
is  properly  rejected  where  the  land  descrip- 
tion  is   insufficient  to  identify  the  lands 
applied  for. 
Duncan  Miller,  A-27566  (Apr.  29,  1958) 

Where  the  United  States  quitclaims  to 
private  persons  the  mineral  rights  (ex- 
cepting and  reserving  only  coal)  in 
acquired  lands  on  which  oil  and  gas  leases 
are  outstanding  and  the  quitclaim  deed 
does  not  except  or  reserve  to  the  United 
States  any  right  or  interest  as  lessor  under 
the  oil  and  gas  leases,  the  Department 
retains  no  jurisdiction  over  the  mineral 
interests  covered  by  the  leases  and  after 
execution  and  delivery  of  the  deed,  the 
grantees  of  the  United  States  become  the 
lessors  of  the  oil  and  gas  leaseholds. 
Godfrey  Nordmark,  A-27602  (July  21, 
1958)  65  I.D.  299 

An  applicant  for  a  noncompetitive  lease 
of  acquired  lands  being  administered  by 
the  Forest  Service  is  properly  required  to 
file  written  consent  to  stipulations  imposed 
by  that  agency  as  a  condition  precedent  to 
issuance  of  the  lease,  or  face  rejection  of 
his  offer. 
Merwin  E.  Liss,  A-27888  (Apr.  13,  1959) 

A  description  in  an  acquired  lands  oil 
and  gas  lease  offer  for  a  tract  of  unsur- 
veyed  land  which  uses  as  part  of  the 
boundary  a  line  drawn  on  a  map  prepared 
by  the  acquiring  agency,  but  which  does 
not  give  the  course  or  distance  for  such 
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line,  is  incomplete  and  is  not  a  complete 
and  accurate  description  of  the  land  ap- 
plied for. 

An  acquired  lands  oil  and  gas  lease  offer 
which  described  a  tract  of  unsurveyed  land 
in  terms  of  the  tract  number  given  it 
when  it  was  acquired  by  the  United  States, 
the  outside  boundary  of  the  tract,  as  sur- 
veyed by  the  acquiring  agency,  and  lines 
run  from  points  on  the  outside  boundary 
to  other  points  on  the  outside  boundary  by 
courses  and  distances,  and  which  had,  as 
part  of  the  description,  a  map  used  by  the 
agency  administering  the  land  on  which 
the  parts  of  the  tracts  desired  are  marked 
out,  complied  with  the  regulation  in  effect 
at  the  time  the  offer  was  filed. 

An  acquired  lands  lease  offer  for  lands 
in  which  the  United  States  owns  only  a 
fractional  interest  in  the  minerals  must 
be  rejected  if  it  is  not  accompanied  by  a 
statement  as  to  ownership  of  operating 
rights  in  the  interest  not  owned  by  the 
United  States. 

Celia  R.  Kammerman  et  al.,  A-27768 
(July  17,  1959)  66  I.D.  255 

The  limitation  upon  the  Secretary's 
authority  to  refuse  to  approve  an  assign- 
ment of  all  or  part  of  an  oil  and  gas  lease 
contained  in  section  30(a)  of  the  act  of 
Feb.  25,  1920  (41  Stat.  437 ;  30  U.S.C.  sec. 
187(a)),  as  amended,  is  as  regards  as- 
signments of  fractional  interest  leases  for 
acquired  lands,  subject  to  the  provisions  of 
section  5  of  the  act  of  Aug.  7,  1947  (61 
Stat.  913;  30  U.S.C.  sec.  354),  which  re- 
sults in  the  imposition  of  a  qualification 
upon  lessees  of  fractional  interests  addi- 
tional to  those  prescribed  in  the  act  of 
Feb.  25,  1920.  However,  the  right  given  to 
one  who  makes  an  offer  to  lease  such  a 
fractional  interest  to  show  his  qualifica- 
tions is  equally  available  to  an  assignee, 
whose  assignment  covers  less  than  a  ma- 
jority interest  in  the  whole  deposit. 
Assignment  of  Federally  Owned  Frac- 
tional Interest  in  Oil  and  Oas  Lease  by 
Lessee  Who  Also  Owns  but  Does  Not  Assign 
the  Privately  Owned  Remaining  Fraction, 
M-36570(Aug.l0,1959) 

An  acquired  lands  oil  and  gas  lease 
offer  which  described  a  tract  of  unsur- 
veyed land  in  terms  of  the  tract  number 
given    it   when   it   was    acquired   by   the 


United  States,  the  outside  boundary  of  the 
tract,  as  surveyed  by  the  acquiring  agency, 
and  a  line  run  from  a  point  on  the  out- 
side boundary  to  another  point  on  the  out- 
side boundary  by  course  and  distance,  and 
which  had,  as  part  of  the  description,  a 
map  used  by  the  agency  administering  the 
land  on  which  the  part  of  the  tract  de- 
sired was  marked  out,  complied  with  the 
regulation  in  effect  at  the  time  the  offer 
was  filed. 

A  description  in  an  acquired  lands  oil 
and  gas  lease  offer  for  a  tract  of  unsur- 
veyed land  which  uses  as  part  of  the 
boundary  a  line  drawn  on  a  map  prepared 
by  the  acquiring  agency,  but  which  does 
not  give  the  course  or  distance  for  such 
line,  is  incomplete  and  is  not  a  complete 
and  accurate  description  of  the  land  ap- 
plied for. 

Merwin  E.  Liss,  A-27924,  A-27940 
(Aug.  31,  1959) 

An  acquired  lands  oil  and  gas  lease 
offer  for  lands  in  which  the  United  States 
owns  only  a  fractional  mineral  interest 
does  not  earn  the  offeror  priority  until  a 
statement  as  to  ownership  of  operating 
rights  in  the  mineral  interest  not  owned 
by  the  United  States  is  filed. 
Merwin  E.  Liss,  A-28038  (Oct.  30,  1959) 

An  acquired  lands  lease  offer  for  land  in 
which  the  United  States  owns  only  a  frac- 
tional interest  in  the  minerals  must  be 
rejected  if  it  is  not  accompanied  by  a  state- 
ment as  to  ownership  of  operating  rights 
in  the  interest  not  owned  by  the  United 
States. 
Duncan  Miller,  A-28168  (Feb.  2, 1960) 

Acquired  lands  oil  and  gas  lease  applica- 
tions will  not  be  rejected  for  failure  to 
comply  with  a  requirement  added  to  the 
public  land  leasing  regulations  if  it  is 
doubtful  whether  the  amendment  of  the 
public  land  leasing  regulations  which 
added  to  the  requirement  also  applied  to  ac- 
quired lands  applications. 

An  application  for  an  acquired  lands  oil 
and  gas  lease  is  improperly  rejected  where 
the  applicant  does  not  accompany  his  ap- 
plication with  a  statement  as  to  whether 
he  is  the  sole  party  in  interest,  as  re- 
quired for  a  public  land  lease  offer. 
Bert  Wheeler,  A-28253  (May  23,  1960) 

67  I.D.  203 
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An  acquired  lands  oil  and  gas  lease  ap- 
plication will  not  be  rejected  for  failure 
to  comply  with  a  requirement  added  to  the 
public  land  leasing  regulations  if  it  is 
doubtful  whether  the  amendment  of  the 
public  land  leasing  regulations  which  add- 
ed the  requirement  also  applied  to  ac- 
quired lands  applications. 

An  application  for  an  acquired  lands  oil 
and  gas  lease  is  improperly  rejected  where 
the  applicant  does  not  accompany  his  ap- 
plication with  a  statement  as  to  whether 
he  is  the  sole  party  in  interest,  as  required 
for  a  public  land  lease  offer. 
Arthur  J.  Boeve,  A-28445  (Oct  13,  1960) 

An  acquired  lands  lease  offer  for  land 
in  which  the  United  States  owns  only  a 
fractional  interest  in  the  minerals  is  de- 
fective if  it  is  not  accompanied  by  a  state- 
ment as  to  ownership  of  operating  rights 
in  the  interest  not  owned  by  the  United 
States,  and  the  offer  confers  no  priority 
upon  the  applicant  until  such  time  as  the 
statement  is  filed. 

An  acquired  lands  lease  offer  for  land  in 
which  the  United  States  owns  only  a  frac- 
tional interest  in  the  minerals  may  be  al- 
lowed where  the  acreage  applied  for  ex- 
ceeds 2,560  acres  but  the  excess  is  not  more 
than  10  percent  over  2,560  acres. 

An  offer  to  lease  lands  for  oil  and  gas 
which  covers  lands  in  excess  of  2,560  acres 
by  less  than  10  percent  will  not  be  rejected 
with  loss  of  priority  where  the  offeror  mis- 
takenly thought  that  his  offer  was  within 
the  acreage  limitation  because  the  United 
States  owned  only  a  75  percent  interest  in 
the  oil  and  gas. 

Merwin  E.  Liss,  Cumberland  and  Alle- 
gheny Gas  Company,  A-28393  (Oct.  19, 
I960)  67  I.D.  385 

An  oil  and  gas  lease  offer  for  acquired 
lands  will  not  be  rejected  for  insufficiency 
of  description  where  the  pertinent  regula- 
tion required  that  the  lands  be  described 
in  a  manner  consistent  with  the  descrip- 
tion in  the  deed  to  the  United  States  and 
where  the  description  in  the  offer  cover- 
ing a  portion  of  an  acquired  tract  follows 
successive  monuments  by  courses  and  dis- 
tances along  the  outside  boundary  of  the 


tract,  as  shown  by  the  survey  of  the  land 
by  the  acquiring  agency,  except  that  one 
boundary  dividing  the  tract  is  a  line  along 
a  water  course  described  by  courses  and 
distances  from  one  point  on  the  outside 
boundary  to  another  point  on  the  outside 
boundary. 
Jane  R.  Carter,  A-28394  (Nov.  30,  1960) 

An  acquired  lands  oil  and  gas  lease  offer 
filed   on   Jan.   28,   1955,   describing  lands 
which  cannot  be  encompassed  within  a  6- 
mile  square  limit  must  be  rejected. 
Merwin  E.  Liss,  A-28576  (Mar.  28,  1961) 

68  I.D.  86 

An  acquired  land  oil  and  gas  lease  offer 
which  describes  a  tract  of  unsurveyed  land 
in  terms  of  the  calls  given  to  describe  the 
boundaries  of  a  portion  of  the  land  in  a 
deed  conveying  a  certain  tract  to  the  United 
States  and  an  additional  line  designated 
by  courses  and  distances  run  from  a  point 
on  the  outside  boundary  to  another  point 
on  the  outside  boundary  of  that  tract 
complies  with  the  regulation  in  effect  at 
the  time  the  offer  was  filed  even  though 
the  independent  line  cuts  through  an  addi- 
tional tract  separately  acquired  by  the 
United  States  which  is  located  wholly 
within  the  boundaries  of  the  tract  which 
forms  the  basis  for  the  description  in  the 
offer  and  even  though  the  offer  describes 
the  land  applied  for  only  as  being  a  part 
of  the  latter  tract. 

An  offer  to  lease  acquired  land  in  which 
the  United  States  owns  only  a  fractional 
interest  in  the  minerals  is  defective  if  it 
is  not  accompanied  by  a  statement  desig- 
nating the  owner  of  operating  rights  in  the 
mineral  interest  not  owned  by  the  United 
States  and  the  offer  confers  no  priority 
upon  the  offeror  until  such  statement  is 
filed. 

Where  an  acquired  lands  lease  offer 
describes  the  land  applied  for  in  terms  of 
a  deed  from  the  United  States  conveying 
the  surface  and  25  percent  of  the  mineral 
rights  rather  than  in  terms  of  the  deed  by 
which  the  United  States  acquired  the 
land,  and  the  boundary  the  former  de- 
scribes is  not  congruent  with  the  boundary 
of  the  latter,  the  description  nevertheless 
is  "consistent  with"  the  description  in  the 
deed  to  the  United  States  so  long  as  it  is 
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in    substantial    harmony    and    agreement 

with  it. 

New  York  State  Natural  Gas  Corporation, 

Jacob  N.  Wasserman,  A-28687    (July  19, 

1962) 

An  oil  and  gas  lease  offer  is  properly 
rejected  where  the  land  applied  for  con- 
sists of  accretion  to  land  acquired  by  and 
under  the  jurisdiction  of  the  Department  of 
the  Army  and  that  Department  does  not 
consent  to  the  issuance  of  a  lease  on  the 
accreted  lands  because  of  its  uncertainty  as 
to  whether  title  to  the  lands  is  in  the  United 
States  or  the  State  of  Louisiana. 
The  California  Company,  A-28753 
(July  30,  1962) 

An  applicant's  assertion  that  an  agency 
administering  acquired  lands  is  uncertain 
about  the  correct  metes  and  bounds  de- 
scription of  a  tract  of  acquired  land  within 
its  jurisdiction,  which  land  is  not  within 
the  area  of  the  public  land  surveys,  does 
not  warrant  allowance  of  an  application 
which  contains  a  defective  description  of 
the  land  included  in  the  application,  and 
the  application  is  properly  rejected. 
Ernest  F.  Brackmier,  A-28911  (Sept.  20, 
1962) 

Where  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  de- 
clare by  regulation  that  lands  in  a  wildlife 
refuge  will  be  closed  to  oil  and  gas  leas- 
ing, it  is  proper  to  reject  oil  and  gas  lease 
offers  covering  such  land,  even  though  the 
land  applied  for  may  have  been  open  to 
oil  and  gas  leasing  when  the  offers  were 
filed. 
Duncan  Miller,  A-28937    (Sept.  25,  1962) 

Duncan  Miller,  A-29041    (Nov.  7,  1962) 

The  limitation  of  2,560  acres  which  may 
be  included  in  an  acquired  lands  oil  and 
gas  lease  offer  is  imposed  for  the  purpose 
of  confining  the  physical  extent  of  a  lease 
and  that  acreage  may  not  be  exceeded  in 
an  offer  even  though  the  United  States 
owns  less  than  the  entire  interest  in  the 
oil  and  gas  deposits  so  that  the  net  acreage 
chargeable  to  the  offeror  and  for  which  he 
must  pay  rental  is  less  than  2,560  acres. 
Bruce  Anderson,  A-28696  (Oct.  10,  1962) 

69  I.D.  169 

The  Secretary  of  the  Interior  has  im- 


plied authority  to  lease  acquired  lands  ex- 
cepted from  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands  to  protect 
them  from  drainage  where  the  mineral  de- 
posits are  under  the  jurisdiction  of  this 
Department,  but  such  lands  will  be  leased 
by  competitive  bidding  and  noncompetitive 
offers  for  such  lands  are  properly  rejected. 
Arnold  R.  Gilbert,  Belco  Petroleum  Corpo- 
ration, A-29123    (Jan.  14.  1963) 

An  offer  to  lease  acquired  land  for  oil 
and  gas  purposes  is  properly  rejected  when 
in  the  description  of  the  land  contained 
in  such  offer,  a  deviation  of  a  portion  of 
the  boundary  which  does  not  conform  to 
the  public  land  survey  is  tied  to  a  quarter- 
quarter  section  corner  and  not  to  an  estab- 
lished survey  corner,  which  term  includes 
township  corners,  section  corners,  quarter- 
section  corners  and  meander  corners. 
Jack  S.  Stanley,  A-29148   (Jan.  24,  1963) 

An  oil  and  gas  lease  offer,  whether  for 
public  land  or  acquired  land,  which  was 
filed  before  the  amendment  of  the  Mineral 
Leasing  Act  on  Sept.  2,  1960,  and  which 
was  still  pending  at  that  time  became  sub- 
ject to  the  act  of  Sept.  2,  1960,  so  that  the 
offeror  is  properly  required  to  consent  to 
the  issuance  of  a  lease  subject  to  the  terms 
prescribed  by  the  amendatory  act. 
Lucille  S.  West,  Duncan  Miller  et  al, 
A-29242  et  al.  (Feb.  25,  1963) 

A  noncompetitive  offer  to  lease  acquired 
land  of  the  United  States  for  oil  or  gas 
purposes  which  does  not  include  a  metes 
and  bounds  description  of  the  land  to  the 
extent  that  the  boundaries  of  the  land 
sought  for  leasing  do  not  conform  to  the 
public  land  survey  is  properly  rejected. 
Jack  J.  Spielberg,  A-29203  (Mar.  18,  1963) 

An  acquired  lands  lease  offer  filed  for 
lands  leasable  only  under  the  Mineral 
Leasing  Act  of  1920  must  be  rejected. 
Ruth  G.  Strom,  Administratrix  of  the 
Estate  of  Ted  R.  Strom,  T.  Miller  Gordon. 
A-29120,  A-29179    (Mar.  21,  1963) 

Under  Louisiana  law,  the  reservation  by 
a  donor  of  mineral  rights  in  land  donated 
to  the  United  States  creates  only  a  servi- 
tude in  the  land  which  is  extinguished  if 
not  exercised  by  the  donor  within  ten 
years,  even  though  the  reservation  is  made 
for  a  period  in  excess  of  ten  years,  pro- 
vided that  the  mineral  rights  have  vested 
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in  the  United  States  prior  to  the  applica- 
bility of  Act  315,  La.  Stat.  (1940). 
When  mineral  rights  on  acquired 
Louisiana  land  vest  in  the  United  States 
by  nonuser,  the  rights  are  subject  to  an 
oil  and  gas  lease  offer. 

Estate  of  Edwin  W.  Stockmeyer,  Deceased, 
Charles  J.  Babington,  A-29233  (Mar.  26, 
1963) 

An  oil  and  gas  lease  offer  for  unsurveyed, 
acquired  land  which  fails  to  include  a 
metes  and  bounds  description  of  the  land 
sought  for  leasing  but  describes  the  land 
by  tract  numbers  is  not  defective  for  fail- 
ure to  include  a  metes  and  bounds  de- 
scription, with  the  courses  and  distances 
between  successive  angle  points  on  the 
boundary,  unless  the  deed  under  which  the 
land  was  acquired  fails  to  include  such 
a  description. 

An  oil  and  gas  lease  offer  for  unsur- 
veyed, acquired  land  is  not  defective  be- 
cause it  is  not  accompanied  by  a  map 
or  plat  showing  the  location  of  the  land 
applied  for  within  the  administrative  unit 
or  project  of  which  it  is  a  part,  but  the 
offeror  may  be  required  to  submit  a  sat- 
isfactory showing  of  such  a  map  or  plat. 
Hope  Natural  Gas  Company,  A-29371 
(June  25,  1963)  70  I.D.  228 

Where  a  partial  assignment  of  an 
acquired  lands  oil  and  gas  lease  is  timely 
filed  but  is  not  accompanied  by  the  state- 
ment of  the  assignee  as  to  whether  he  is 
the  sole  party  in  interest  in  the  assign- 
ment, as  required  by  regulation,  and  such 
statement  is  not  filed  until  after  the  expira- 
tion of  the  lease,  approval  of  the  assign- 
ment is  properly  refused. 
Robert  L.  Smart  et  al.,  A-29677  (July  26, 
1963)  70  I.D.  383 

An  oil  and  gas  lease  offer  for  acquired 
land  is  properly  rejected  when  the  file 
contains  only  six  copies  of  the  offer  and 
the  offeror  is  unable  to  prove  that  she 
filed  seven  copies  as  required  by  the 
applicable  regulation  and  lease  form. 
Joan  Witmer,  A-29542   (July  31,  1963) 

An  oil  and  gas  lease  offer  for  acquired 
land  which  was  filed  before  the  amendment 
of  the  Mineral  Leasing  Act  of  Sept.  2, 
1960,  and  which  was  still  pending  at  that 
time  became  subject  to  the  act  of  Sept.  2, 


1960,   so   that  the  offeror  is  properly  re- 
quired to  consent  to  the  issuance  of  a  lease 
subject    to    the   terms   prescribed   by   the 
amendatory  act. 
Duncan  Miller,  A-29633  (Sept.  5,  1963) 

Section  6  of  the  act  of  Feb.  28,  1958, 
does  not  give  the  Secretary  of  the  Interior 
authority  to  issue  oil  and  gas  leases,  with 
the  concurrence  of  the  Secretary  of  De- 
fense, on  acquired  land  set  apart  for  naval 
purposes. 
J.  D.  Simmons,  A-29681  (Sept.  25,  1963) 

An  oil  and  gas  lease  offer  for  unsurveyed 
acquired  land  is  not  defective  because  it 
is  not  accompanied  by  a  map  or  plat  show- 
ing the  location  of  the  land  applied  for 
within  the  administrative  unit  or  project 
of  which  it  is  a  part,  nor  need  the  offeror 
submit  a  satisfactory  showing  of  such  a 
map  or  plat  when  maps  are  on  file  in  For- 
est Service  offices. 

Mrs.  Rita  Wasserman,  A-29668  (Sept.  30, 
1963) 

Oil  and  gas  lease  offers  for  public  or  ac- 
quired lands  which  were  filed  before  the 
amendment  of  the  Mineral  Leasing  Act  by 
the  act  of  Sept.  2,  1960,  and  which  are 
still  pending  are  subject  to  the  act  of  Sept. 
2,  1960,  and  offerors  thereunder  are  prop- 
erly required  to  consent  to  leases  subject 
to  the  terms  of  the  act  of  Sept.  2,  1960. 
Duncan  Miller,  A-29921,  A-29922  (Nov.  26, 
1963) 

An  oil  and  gas  lease  offer  for  acquired 
land  filed  before  the  amendment  of  the 
Mineral  Leasing  Act  on  Sept.  2, 1960,  which 
was  still  pending  at  that  time,  became  sub- 
ject to  the  act  of  Sept.  2,  1960,  so  that  the 
offeror  is  properly  required  to  consent  to 
the  issuance  of  a  lease  subject  to  the  terms 
prescribed  by  the  amendatory  act. 
Duncan  Miller,  A-29697   (Dec.  4,  1963) 

70  I.D.  512 

Duncan  Miller,  A-29791  (Dec.  11,  1963) 

Duncan  Miller,  A-30192  (Apr.  9,  1964) 

An  acquired  lands  lease  offer  for  a  tract 
of  land  consisting  of  portions  of  several 
irregularly  shaped  surveyed  tracts  of  land 
no  part  of  the  boundaries  of  which  coincide 
with  any  part  of  the  boundary  of  the  tract 
applied  for  need  not,  in  addition  to  giving  a 
complete  metes  and  bounds  description  of 
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the  tract  tied  to  a  corner  of  the  public  land 
surveys,  give  the  section  numbers  of  the 
surveyed  tracts  portions  of  which  are  in- 
cluded in  the  tract  applied  for. 
Carolyn  C.  Stockmeyer,  Executrix,  A-29737 
(Feb.  7,  1964)  71  I.D.  45 

An  oil  and  gas  offer  for  acquired  land  is 
not  defective  because  it  is  not  accompanied 
by  a  map  or  plat  showing  the  location  of 
the  land  within  the  administrative  unit  or 
project  of  which  it  is  a  part,  but  the  offeror 
may  be  required  to  submit  a  satisfactory 
showing  of  such  a  map  or  plat. 
Tidewater  Oil  Company,  A-30087  (July  22, 
1964)  71  I.D.  277 

An  oil  and  gas  lease  offer  for  acquired 
land  is  properly  rejected  when  the  offeror 
files  only  one  copy  of  the  offer  and  fails 
to  file  the  additional  six  copies  required 
by  the  applicable  regulation  within  the  30- 
day  period  allowed  for  that  purpose,  and 
the  offeror  is  not  relieved  from  filing  the 
additional  copies  because,  within  the  30- 
day  period,  his  offer  is  conditionally  re- 
jected because  it  did  not  receive  first 
priority  at  a  drawing  of  simultaneously 
filed  offers. 
Grace  B.  Moss,  A-30203  (Dec.  4,  1964) 

III.  ACREAGE  LIMITATIONS 

An  offeror  for  a  noncompetitive  oil  and 
gas  lease  has  30  days  within  which  to  re- 
duce his  acreage  holdings  to  the  limita- 
tions prescribed  by  the  Mineral  Leasing 
Act  without  the  loss  of  priority  of  his 
offer  but  in  order  to  qualify  to  receive  a 
lease  on  the  acreage  covered  by  his  offer 
it  must  be  shown  that  the  offeror  has  been 
divested  of  his  excess  acreage  within  the 
prescribed  period. 

As  the  first  day  of  the  lease  month  fol- 
lowing the  filing  of  an  assignment  of  an  oil 
and  gas  lease  is  the  earliest  date  upon 
which  an  assignment  can  take  effect,  an 
assignor  is  not  divested  of  his  interest  in 
the  assigned  acreage  at  least  until  that 
date. 

Where  approval  of  an  assignment  of  an 
oil  and  gas  lease  is  not  given  until  after 
the  first  day  of  the  lease  month  following 
the  filing  of  the  assignment  the  acreage 
covered  by  the  assignment  remains  charged 
to  the  acreage  account  of  the  assignor  until 
the  approval  date. 


Acreage  included  in  pending  assignments 
of  oil  and  gas  leases  in  favor  of  an  offeror 
must  be  charged  to  the  acreage  account  of 
the  offeror  in  determining  the  offeror's 
qualifications  to  receive  a  lease. 
Albert  C.  Massa  et  al.,  A-27158  (Sept.  6, 

1955)  62.  I.D.  339 

Where  an  agent  for  numerous  oil  and 
gas  offerors  is  chargeable  with  the  acreage 
in  the  lease  offers  because  of  arrangements 
he  has  with  the  offerors  and  such  charge- 
able acreage  exceeds  the  maximum  acreage 
holding  permitted  by  regulation,  the  agent 
is  entitled  to  30  days  in  which  to  reduce 
his  excess  acreage  holdings. 

Where  an  agent  for  lease  offerors  is 
chargeable  with  the  acreage  in  the  lease 
offers  because  of  powers  granted  to  him  by 
the  offerors  to  control  the  offers  and  any 
leases  to  be  issued  and  such  chargeable 
acreage  exceeds  the  maximum  permitted 
to  be  held,  the  filing  of  a  release  of  practi- 
cally all  the  powers  vested  in  the  agent 
will  relieve  the  agent  of  the  acreage 
charges  and  permit  the  issuance  of  leases 
to  the  offerors. 

Yakutat  Development  Company,  Develop- 
ment Contract  for  Icy  Bay — Cape  Fair- 
weather  Area,  Alaska,  A-27067  (Apr.  10, 

1956)  63  I.D.  97 

Where  an  assignment  of  an  oil  and  gas 
lease  is  not  approved  during  the  month  in 
which  the  assignment  is  filed,  the  acreage 
covered  by  the  assignment  remains  charged 
to  the  assignor's  acreage  account  only  until 
the  subsequent  approval  date.  To  charge 
the  assignor's  acreage  account  with  that 
acreage  after  that  approval  date  is  error. 

Acreage  included  in  assignments  of  inter- 
ests in  oil  and  gas  leases  not  yet  issued 
remains  charged  to  the  acreage  account  of 
the  assignor  until  the  leases  are  issued  and 
the  assignments  are  approved. 

Where  the  manager,  on  the  assumption 
that,  for  the  purpose  of  computing  charge- 
able acreage,  assignments  of  oil  and  gas 
leases  were  effective  when  filed,  deter- 
mined that  an  offeror  did  not  hold  in  leases 
plus  lease  offers  more  than  the  prescribed 
limitation  and  where,  after  the  issuance 
of  the  lease,  the  Department  determined 
that  for  the  purpose  of  computing  acreage 
holdings  assignments  filed  but  not  yet  ap- 
proved remain  charged  to  the  assignor's 
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acreage  account  and  that  the  offeror  did 
in  fact  hold  more  than  the  prescribed 
limitation  in  leases  plus  lease  offers  when 
his  offer  was  filed,  the  offeror  will  be 
granted  the  30-day  grace  period  accorded 
by  43  OFR  192.3(c)  within  which  to  show 
his  qualifications  as  an  offeror. 
Albert  C.  Massa  et  al.,  A-27158  (Supp.) 
(Aug.  28,  1956)  63  I.D.  279 

A  husband  and  wife  may  each  hold  the 
maximum  acreage  permitted  by  section  27 
of  the  Mineral  Leasing  Act  (41  Stat.  437; 
30  U.S.C.  sec.  181  et  seq.)  as  amended,  to 
a  single  lessee.  They  may  hold  together, 
as  an  association,  such  maximum  acreage. 
Where  either  holds  the  maximum  acreage 
he  (or  she)  may  not  hold  additional  acre- 
age as  trustee  for  minor  children  but  where 
both  hold  the  maximum  acreage  as  an  asso- 
ciation either  may  hold  in  his  (or  her) 
own  name  or  as  trustee  a  total  combined 
additional  acreage  equal  to  one-half  the 
maximum. 

May  a  Husband  and  Wife,  or  Either  of 
Them,  Hold  the  Maximum  Permissible 
Acreage  in  Oil  and  Gas  Leases  in  a  State 
and  Also  Hold  Additional  Acreage  as 
Trustee  or  Trustees  for  Their  Minor  Chil- 
dren, M-36418  (Mar.  11,  1957)      64  I.D.  51 

An  option  to  acquire  an  undivided  frac- 
tional interest  in  an  oil  and  gas  lease  which 
carries  with  it  either  the  right  to  prospect 
the  entire  lease  or  to  control  the  dis- 
position of  the  whole  lease,  is  chargeable 
as  an  option  holding  for  the  entire  acreage 
in  the  lease. 

An  option  to  acquire  an  oil  and  gas  lease 
which  by  its  terms,  and  without  the  prior 
approval  of  the  Secretary  of  the  Interior, 
is  to  run  for  more  than  3  years  of  the  life 
of  the  lease  is  not  authorized  by  section 
27  of  the  Mineral  Leasing  Act,  as  amended, 
and,  therefore,  it  is  not  included  in  the 
exception  from  lease  acreage  charge  con- 
tained in  that  section.  Hence,  such  an 
option  is  chargeable  against  the  46,120- 
acre  lease  acreage  limitation  and  not 
against  the  200,000-acre  option  holding 
limitation. 

Options  on  unitized  leases  are  not  ex- 
cepted from  option  acreage  charge.  The 
exception  in  section  17b  of  the  act  [Min- 
eral Leasing  Act]  of  unitized  leases  from 
such  charge  is  limited  to  holdings  or  con- 


trol of  leases  and  an  option  is  not  a  lease 
holding  or  control  since  as  provided  in 
section  27  it  shall  not  be  "a  taking  or 
holding  or  control"  of  a  lease  under  any 
provision  of  the  act. 

Oil  and  Gas  Lease  Option  Reports  (80 
U.S.C.,  1952  ed.,  Supp.  V.  sec.  184), 
M-36555  (May  18,  1959) 

Where  the  exact  acreage  covered  by  an 
oil  and  gas  lease  offer  cannot  be  deter- 
mined because  certain  unsurveyed  lands 
included  in  the  offer  cannot  be  identified 
as  a  result  of  the  indefinite  description 
of  such  lands,  but  other  lands  covered 
by  the  offer  are  properly  described,  and 
where  it  cannot  probably  be  said  that  the 
total  acreage  in  the  offer  exceeds  2,560 
acres,  the  offer  is  not  subject  to  rejection 
for  violation  of  the  2,560-acre  rule. 
Duncan  Miller,  A-28035    (Oct.  30,  1959) 

66  I.D.  370 

Under  the  former  Departmental  regula- 
tion governing  acreage  limitations,  an  of- 
fer or  holding  excess  acreage  at  the  time 
of  filing  an  offer  was  entitled  to  30  days 
within  which  to  reduce  his  holdings  and 
if  he  did  so  within  that  time  his  offer  did 
not  lose  priority  as  of  the  time  of  filing. 
John  H.  Anderson,  T.  K.  and  Evelyn  H. 
Sterling,  A-28218  (May  23,  1960) 

67  I.D.  209 

An  acquired  lands  lease  offer  for  land 
in  which  the  United  States  owns  only  a 
fractional  interest  in  the  minerals  may  be 
allowed  where  the  acreage  applied  for  ex- 
ceeds 2,560  acres  but,  the  acreage  ap- 
plied for  exceeds  2,560  acres  but  the  ex- 
cess is  not  more  than  10  percent  over  2,560 
acres. 

Merwin  E.  Liss,  Cumberland  and  Alle- 
gheny Gas  Company,  A-28393  (Oct.  19, 
1960)  67  I.D.  385 

In  a  computation  of  chargeable  acreage 
under  the  acreage  limitation  provisions 
of  the  Mineral  Leasing  Act,  an  operator 
of  federal  land  leased  for  oil  and  gas  pur- 
poses is  chargeable  with  an  acreage  com- 
mensurate with  its  ownership  of  leases 
subject  to  the  operating  agreement  and 
with  the  portion  of  the  acreage  of  other 
leases  which  corresponds  to  its  interest 
in  such  leases  measured  by  its  proportion- 
ate  share   of  the   production   from   such 
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leases,  if  it  does  not  have  such  effective 
direct  control  over  the  development  of 
the  leased  lands  that  it  must  be  charged 
with  the  acreage  therein  as  the  real  party 
in  interest. 

An  operator  under  an  oil  and  gas  lease 
whose  rights  to  develop  the  land  and  dis- 
pose of  the  oil  and  gas  produced  are  de- 
pendent upon  the  consent  of  the  record 
title  holder,  does  not  have  such  effective 
direct  control  over  the  leases  that  it  must 
be  charged  with  the  acreage  therein  as 
the  real  party  in  interest. 
Columbian  Carbon  Company,  A-28632 
(Oct.  17,  1961)  68  I.D.  314 

In  the  absence  of  a  withdrawal  of  an 
oil  and  gas  lease  offer,  the  offeror  is 
charged  with  the  acreage  of  his  offer  or 
simultaneously  filed  offers  until  the  deci- 
sion of  the  land  office  rejecting  the  offer 
or  offers  becomes  effective  at  the  end  of  the 
period  for  taking  an  appeal. 

Where  oil  and  gas  offers  are  rejected 
because  they  did  not  draw  top  priority 
at  a  drawing  of  offers  simultaneously  tiled 
and  new  offers  are  filed  before  the  first 
offers  are  withdrawn  or  the  time  period 
has  run  for  appealing  from  the  rejection 
of  the  first  offers,  the  new  offers  must  be 
rejected  if  they  together  with  the  first 
offers  exceed  the  acreage  limitation  pre- 
scribed by  regulation. 
Edwin  G.  Gibbs,  A-28716  (Nov.  2,  1961) 

68  I.D.  325 

The  regulation  calling  for  the  rejection 
of  oil  and  gas  lease  offers  where  the  acre- 
age in  those  offers,  when  added  to  the 
acreage  in  outstanding  leases  and  pending 
lease  offers  of  the  offerors,  would  exceed 
the  maximum  acreage  limitation  on  leases 
set  forth  in  the  Mineral  Leasing  Act  is 
designed  to  insure  the  proper  administra- 
tion of  the  act  and  is  well  within  the 
authority  of  the  Secretary  of  the  Interior 
as  the  administrator  of  that  act. 

In  computing  an  offeror's  chargeable 
acreage,  it  is  proper  to  include  all  his 
pending  offers,  even  though  such  offers 
may  not  have  received  top  priority  in 
drawings  of  simultaneously  filed  offers 
already  held. 

Melvin  A.  Brown,  A-28923  (Aug.  31,  1962) 

69  I.D.  131 


The  limitation  of  2,560  acres  which  may 
be  included  in  an  acquired  lands  oil  and 
gas  lease  offer  is  imposed  for  the  purpose 
of  confining  the  physical  extent  of  a  lease 
and  that  acreage  may  not  be  exceeded  in 
an  offer  even  though  the  United  States 
owns  less  than  the  entire  interest  in  the 
oil  and  gas  deposits  so  that  the  net  acreage 
chargeable  to  the  offeror  and  for  which 
he  must  pay  rental  is  less  than  2,560  acres. 
Bruce  Anderson,  A-28696  (Oct.  10,  1962) 

69  I.D.  169 

An  oil  and  gas  offer  is  properly  rejected 
where  the  land  applied  for  has  been  leased 
to  a  prior  offeror  and  where  the  junior 
offeror  charges  that  the  senior  offeror  is 
disqualified  for  holding  excess  acreage  but 
fails  to  substantiate  the  charge  or  to  show 
enough  to  warrant  the  Department  to  in- 
vestigate the  charge. 

Miriam    Kvetensky,    A-29241     (Mar.    13, 
1963) 

Acreage  embraced  in  a  lease  offer  which 
is  subject  to  drawing  to  determine  priority 
will  not  be  charged  against  the  offeror 
until  the  offer  has  been  successfully  drawn. 
Chargeability  of  Acreage  Embraced  in  Oil 
and  Gas  Lease  Offers,  M-36670  (Sept.  17, 
1964)  71  I.D.  337 

IV.  APPLICATIONS 
Generally 

Where  an  applicant  whose  application 
for  a  public  land  oil  and  gas  lease  is  re- 
jected on  the  grounds  that  the  United 
States  has  patented  the  lands  without  a 
reservation  of  the  oil  and  gas,  when,  in 
fact,  the  United  States  has  reacquired  title 
to  the  surface  and  to  the  oil  and  gas  de- 
posits, fails  to  appeal  from  the  rejection 
of  his  application,  he  does  not  have  a  pref- 
erence right  to  an  oil  and  gas  lease  upon 
the  later  filing  of  an  acquired  land  applica- 
tion as  against  an  intervening  applicant 
who  has  filed  a  proper  acquired  land 
application. 
William  II.  Reed,  A-27064  (Jan.  24,  1955) 

Where  an  applicant  for  an  oil  and  gas 
lease  which  contains  both  lands  leasable 
as  public  domain  and  as  acquired  lands 
first  indicates  that  he  desires  the  applica- 
tion to  be  treated  as  one  for  acquired 
lands  and  is  informed  that  it  will  be  so 
treated,  and  then  notifies  the  Department 
that  he  desires  the  application  to  be  con- 
sidered as  one  for  public  lands,  he  does  not 
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earn  a  preference  right  to  a  public  land  oil 
and  gas  lease  as  against  an  applicant  who 
files  an  intervening  conflicting  proper  pub- 
lic land  application. 

If  the  Department  determines  that  a 
tract  of  public  land  which  is  not  within 
any  known  geological  structure  of  a  pro- 
ducing oil  or  gas  field  will  be  made  avail- 
able for  oil  and  gas  development,  the 
Department  is  under  a  mandatory  duty, 
imposed  by  statute,  to  lease  the  land  to  the 
qualified  person  who  first  submits  a  proper 
application  for  it. 
John  Snyder  et  al,  A-27035  (Feb.  11, 1955) 

An  application  for  a  present  interest  oil 
and  gas  lease  on  acquired  lands  is  properly 
rejected  where  at  the  time  when  the  appli- 
cation was  filed  the  United  States  owned 
only  a  future  interest  in  the  oil  and  gas 
deposits. 

A  defective  application  for  a  future  in- 
terest oil  and  gas  lease  on  acquired  lands 
which  are  subject  only  to  future  interest 
leasing  when  the  application  is  filed  cannot 
support  the  issuance  of  a  present  interest 
lease  following  the  vesting  of  the  present 
mineral  rights  in  the  United  States. 
Henry  8.  Morgan,  A-26997  (Mar.  4,  1955) 

62  I.D.  68 

The  first  qualified  applicant  for  land 
available  for  oil  and  gas  leasing  has  a 
statutory  preference  right  to  a  lease,  if  a 
lease  is  to  be  issued  for  the  land,  which 
must  be  honored. 

C.  T.  Hegwer  et  al.,  A-27002  (Mar.  11, 
1955)  62  I.D.  77 

Where  some  members  of  a  partnership 
which  is  engaged  in  the  development  of  oil 
and  mineral  properties  and  their  wives  file 
simultaneous  individual  offers  for  oil  and 
gas  leases  and  the  rental  and  filing  fees 
are  paid  from  partnership  funds,  the  offers 
are  not  to  be  rejected  as  an  attempt  to 
defeat  the  fairness  of  a  drawing  without 
a  further  investigation  into  the  circum- 
stances surrounding  the  simultaneous  of- 
fers and  the  financial  arrangements 
involved. 

Victoria  Cuccia  et  al.,  A-27074  (Apr.  5, 
1955) 

An  oil  and  gas  lease  application  which 
is  filed  for  lands  included  in  prior  applica- 
tions should  be  suspended  rather  than  re- 


jected pending  determination  of  whether 
any  of  the  prior  applicants  are  entitled  to 
a  lease. 

John,  E.  Miles,  A-27075,  A-27144  (Apr.  11, 
1955)  62  I.D.  135 

An  application  for  a  5-year  extension  of 
an  acquired  lands  oil  and  gas  lease  which 
is  filed  after  the  expiration  of  the  primary 
term  of  the  lease  cannot  be  regarded  as 
an  application  for  a  new  lease  where  it 
fails  to  meet  the  requirements  of  an  appli- 
cation for  a  new  lease. 
W.  P.  Clements,  Jr.,  A-27073  (Apr.  27, 
1955) 

An  application  for  an  oil  and  gas  lease 
must  be  rejected  when  at  the  time  it  was 
filed  the  Mineral  Leasing  Act  excluded  the 
land  applied  for  from  leasing,  although  sub- 
sequently the  act  was  amended  to  permit 
the  leasing  of  such  land. 
Noel  Teuscher  et  al.,  A-27099,  A-27104, 
A-27192  (May  31,  1955)  62  I.D.  210 

Where  three  or  more  oil  and  gas  lease 
offers  wholly  or  partially  covering  the 
same  lands  are  filed  simultaneously,  neces- 
sitating a  public  drawing  to  determine  the 
priority  of  preference,  fraud  on  the  part 
of  one  or  more  of  the  offerors,  or  collu- 
sion on  the  part  of  two  or  more  of  the 
offerors,  aimed  at  unfairly  enhancing  the 
mathematical  probabilities  of  success  in 
the  drawing  for  those  offerors,  will  result 
in  the  total  rejection  of  the  offers  involved 
in  the  fraud  or  collusion. 

Where  several  oil  and  gas  lease  offers 
wholly  or  partially  covering  the  same  lands 
are  filed  simultaneously,  necessitating  a 
public  drawing  to  determine  the  priority 
of  preference,  a  partial  duplication  of  land 
in  two  offers  by  the  same  offeror  will  not 
result  in  the  total  rejection  of  either  offer 
if  there  is  no  evidence  that  the  duplica- 
tion was  the  result  of  a  deliberate  effort  on 
the  part  of  that  offeror  to  enhance  the 
mathematical  probabilities  of  his  success 
in  the  drawing. 

The  Departmental  regulation  establish- 
ing a  minimum  acreage  requirement  of  640 
acres  for  each  oil  and  gas  lease  offer  has 
reference  to  land  which  is  available  for  oil 
and  gas  leasing  at  the  time  of  the  offer ; 
therefore,  such  an  offer,  if  otherwise  valid, 
may  be  accepted  for  an  area  of  less  than  640 
acres  so  long  as  it  embraced,  at  the  mo- 
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ment  of  filing,  at  least  640  acres  of  avail- 
able land. 

Quaere:  Whether,  where  there  is  a  par- 
tial duplication  of  land  in  two  oil  and  gas 
lease  offers  filed  simultaneously  by  the 
same  individual,  such  offers  being  among 
several  which  others  had  likewise  filed 
simultaneously,  it  is  proper,  in  the  absence 
of  any  evidence  of  fraud  or  bad  faith,  to 
eliminate  the  duplicated  parcel  from  both 
of  the  aforesaid  two  offers  prior  to  the  hold- 
ing of  a  public  drawing  to  determine  the 
priority  of  preference  among  all  the  simul- 
taneously filed  offers. 

Eugene  J.  Bemardini,  Albert  Chester 
Travis,  A-27093  (June  20, 1955) 

62 1.D.  231 

A  regulation  which  requires  that,  with 
certain  exceptions,  an  offer  for  a  noncom- 
petitive oil  and  gas  lease  under  the  Min- 
eral Leasing  Act  must  include  640  acres 
of  land  is  a  reasonable  exercise  of  the 
discretion  vested  in  the  Secretary  of  the 
Interior  by  the  Mineral  Leasing  Act,  and 
an  offer  which  includes  less  than  640  acres 
and  does  not  come  within  the  exceptions  is 
properly  rejected. 

Annie  Dell  Wheatley,  The  Superior  Oil 
Company,  Intervener,  A-27142  (July  27, 
1955)  62  I.D.  292 

Where  a  regulation  in  effect  at  the  time 
an  application  for  an  oil  and  gas  lease  is 
filed  provides  that  no  lease  offers  for  less 
than  640  acres  will  be  considered,  an  offer 
for  less  than  640  acres  will  be  rejected. 
August  A.  Frymark,  A-27162  (Sept.  12, 
1955) 

The  first  qualified  applicant  for  land 
available  for  oil  and  gas  leasing  has  a 
statutory  preference  right  to  a  lease,  if  a 
lease  is  to  be  issued  for  the  land,  which 
must  be  honored. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  filed  after  the  cancellation  of 
a  former  lease  on  the  same  lands  and  the 
notation  of  the  cancellation  of  the  for- 
mer lease  on  the  tract  books  is  not  pre- 
maturely filed  even  though  filed  prior 
to  the  expiration  of  the  lease  year  of  the 
canceled  lease  for  which  the  rent  had  been 
paid. 

Zion  Oil  Company  et  al.f  A-27152 
(Sept.  20,  1955)  62  I.D.  369 


An  amendment  of  a  regulation  govern- 
ing applications  for  oil  and  gas  leases  will 
not  be  applied  retroactively  to  the  detri- 
ment of  an  application  which  was  filed 
prior  to  the  amendment  and  which  was  in 
accord  with  the  regulations  in  effect  at  the 
time  of  filing. 

A  defective  application  for  an  oil  and 
gas  lease  on  acquired  lands  affords  the 
applicant  no  priority  until  the  defect  is 
cured. 

J.  J.  Newman  Lumber  Company,  Alfred 
S.  Black,  A-27205   (Oct.  10,  1955) 

Where  an  application  for  an  oil  and  gas 
lease  covers  unsurveyed  land  in  the  bed 
of  a  nonnavigable  lake  and  the  United 
States  is  only  one  of  several  owners  of  the 
upland,  it  is  proper  to  require  the  appli- 
cant to  submit  an  agreement  with  the 
owners  of  the  upland  adjoining  the  fed- 
erally owned  uplands  as  to  the  boundaries 
of  the  land  applied  for  or  to  demonstrate 
exactly  what  portions  of  the  lakebed  be- 
long to  the  United  States. 

In  describing  a  tract  of  unsurveyed  land 
in  a  lakebed  by  metes  and  bounds  in  an 
oil  and  gas  application,  it  is  sufficient  to 
use  the  meandered  lakeshore  as  a  part  of 
the  description  without  giving  bearings 
and  distances. 

Halvor   F.    Holbeck,    A-27200    (Nov.    14, 
1955)  62  I.D.  411 

The  fact  that  public  land  is  covered  by 
an  outstanding  application  for  an  oil  and 
gas  lease  does  not  render  it  not  available 
for  leasing  within  the  meaning  of  the  regu- 
lation requiring  that,  with  certain  excep- 
tions, an  application  for  an  oil  and  gas 
lease  include  not  less  than  640  acres. 

Where  an  application  for  an  oil  and  gas 
lease  covers  less  than  640  acres  and  the 
land  applied  for  adjoins  land  available  for 
leasing,  it  will  be  deemed  to  be  for  the 
equivalent  of  a  section  and  therefore 
proper  so  long  as  the  amount  by  which  it 
is  under  640  acres  is  less  than  the  amount 
that  the  inclusion  of  the  smallest  of  the 
adjoining  subdivisions  available  for  leas- 
ing would  put  it  in  excess  of  640  acres. 
Natalie  Z.  Shell,  A-27214  (Nov.  17,  1955) 

62  I.D.  417 

Where  an  applicant  executed  lease  forms 
which  did  not  include  part  of  the  land 
for  which  he  applied  and  did  not  protest 
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the  omission  which  was  apparent  on  the 
face  of  the  lease,  but  acquiesced  for  nearly 
3  years  in  the  lease  as  it  was  issued  and 
where  in  the  meantime,  a  lease  on  the  tract 
was  issued  to  another  person,  the  prior 
applicant  is  deemed  to  have  abandoned 
his  preferential  right  as  the  first  qualified 
applicant  to  lease  the  land  omitted  from 
his  lease  and  his  application  will  not  be 
reinstated  to  the  detriment  of  intervening 
rights. 
R.  J.  McGrath,  A-27187  (Nov.  29,  1955) 

If  the  Department  determines  that  a 
tract  of  acquired  land  which  is  not  within 
any  known  geological  structure  of  a  pro- 
ducing oil  or  gas  field  will  be  made  avail- 
able for  oil  and  gas  development,  the  De- 
partment is  under  a  mandatory  duty,  im- 
posed by  statute,  to  lease  the  land  to  the 
qualified  person  who  first  submits  a  proper 
application  for  it. 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  on  acquired  lands  is 
signed  for  the  offeror  by  an  attorney-in- 
fact,  and  the  offeror  does  not  submit  a 
statement  as  to  his  citizenship  over  his 
own  signature  until  later,  the  application 
is  entitled  to  priority  only  from  the  date 
on  which  the  statement  is  filed. 

A  noncompetitive  offer  for  an  oil  and 
gas  lease  on  acquired  lands  filed  after  the 
effective  date  of  the  Oct.  28,  1954,  amend- 
ment of  the  pertinent  regulation  is  required 
to  state  only  that  the  offeror's  interest  in 
other  such  applications  and  leases  does  not 
exceed  the  maximum  acreage  permitted  by 
law. 

Pearl  C.  Baggett,  W.  M.  Vaughey,  A-27188 
(Dec.  13, 1955) 

The  mandatory  requirement  that  an  ap- 
plication for  an  oil  and  gas  lease  on  ac- 
quired lands  of  the  United  States  must 
contain  a  statement  of  the  applicant's  in- 
terests in  oil  and  gas  leases  or  applications 
therefor  on  acquired  lands  in  the  same 
State  was  not  violated  by  one  who,  having 
no  interests  in  oil  or  gas  leases  or  lease 
applications  on  acquired  lands  in  a  State 
at  the  time  he  filed  simultaneous  appli- 
cations, failed  to  indicate  on  each  applica- 
tion that  other  applications  for  similar 
leases  were  being  filed  at  the  same  time. 
Madison  Oils,  Inc.,  T.  F.  Hodge,  A-27163 
(Dec.  28,  1955)  62  I.D.  478 


One  who  files  an  offer  for  an  oil  and  gas 
lease  on  land  which  is  opened  to  disposi- 
tion under  the  public  land  laws  by  an  order 
which  specifies  a  future  date  on  which  the 
land  shall  become  subject  to  such  offers 
and  which  provides  that  applications  filed 
before  such  future  date  shall  be  treated 
as  simultaneously  filed  as  of  that  date, 
does  not  acquire  priority  for  his  offer  by 
filing  it  prior  to  the  future  date  specified 
in  the  order. 

Rachacl  8.  Preston,  A-27174  (Feb.  6,  1956) 

63  I.D.  40 

An  applicant  for  a  noncompetitive 
acquired  lands  lease  who  corrects  his  de- 
fective application  within  the  period  al- 
lowed by  the  Secretary  to  all  similarly  sit- 
uated persons  to  make  such  correction 
without  loss  of  priority,  has  priority  in  the 
issuance  of  a  lease  over  a  junior  applicant 
who  filed  a  proper  application. 
John  C.  de  Armas,  Jr.,  P.  A.  McKenna, 
A-27232   (Mar.  19,  1956)  63  I.D.  82 

An  application  for  a  noncompetitive  oil 
and  gas  lease  filed  in  the  interim  between 
the  relinquishment  of  a  prior  lease  and 
the  notation  of  the  relinquishment  on  the 
tract  book  must  be  rejected. 
Ralph  J.  Fuchs,  A-27295  (Mar.  27,  1956) 

Although  a  relinquishment  of  an 
acquired  lands  noncompetitive  oil  and  gas 
lease  may  become  effective  to  terminate  the 
lease  as  of  the  day  the  relinquishment  is 
filed,  the  lands  embraced  in  the  former 
lease  are  not  open  to  further  filing  until 
such  time  as  the  relinquishment  is  noted 
on  the  acquired  lands  plat  records,  and 
lease  offers  filed  before  such  notation  is 
made  must  be  rejected. 
E.  A.  Vaughey,  A-27291   (Mar.  28,  1956) 

63  I.D.  85 

Where  an  offeror  for  an  oil  and  gas 
lease  enters  into  an  agreement  with  an 
agent  and  grants  an  irrevocable  power 
of  attorney  to  the  agent,  under  which  the 
agent  is  granted  extensive  powers  of  con- 
trol over  the  lease  offer  and  any  lease  to 
be  issued  pursuant  to  the  offer  and  the 
agent  is  to  derive  a  substantial  beneficial 
interest  in  any  proceeds  to  be  obtained 
under  the  lease,  the  agent  is  chargeable 
with  the  acreage  in  the  lease  offer. 

Where  an  agent  for  lease  offerors  is 
chargeable  with  the  acreage  in  the  lease 
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offers  because  of  powers  granted  to  him 
by  the  offerors  to  control  the  offers  and 
any  leases  to  be  issued  and  such  charge- 
able acreage  exceeds  the  maximum  per- 
mitted to  be  held,  the  filing  of  a  release 
of  practically  all  the  powers  vested  in  the 
agent  will  relieve  the  agent  of  the  acre- 
age charges  and  permit  the  issuance  of 
leases  to  the  offerors. 

Yakutat  Development  Company,  Develop- 
ment Contract  for  Icy  Bay — Cape  Fair- 
weather  Area,  Alaska,  A-27067  (Apr.  10. 
1956)  63  I.D.  97 

Where  an  offer  for  oil  and  gas  lease 
is  filed  for  640  acres  or  more  and  the  offer 
is  then  voluntarily  withdrawn  as  to  part 
of  the  acreage  so  as  to  bring  the  remain- 
ing acreage  in  the  offer  below  640  acres 
the  offer  is  properly  rejected  as  being  in 
violation  of  the  Departmental  regulation 
requiring  that  an  offer  be  for  not  less  than 
640  acres. 

Halvor  F.  Holbeck,  A-27330  (Apr.  11, 
1956)  63  I.D.   102 

Duncan  Miller,  A-27279    (Apr.   19,  1956) 

Lands  included  within  an  outstanding 
oil  and  gas  lease,  whether  such  lease  is 
void,  voidable,  or  valid,  are  not  available 
for  leasing  and  applications  filed  for  such 
lands  must  be  rejected. 
Joyce  A.  Cabot,  Allen  B.  Cabot,  Walter 
G.   Davis  et   ah,   A-27270    (May   7,   1956) 

63  I.D.  122 

An  oil  and  gas  lease  application  is  cor- 
rectly rejected  where  the  land  applied  for 
was  not  available  for  leasing  because  it 
was  included  in  a  prior  lease  which  was 
relinquished  before  the  expiration  of  its 
5-year  term,  but  the  relinquishment  and 
cancellation  thereof  had  not  been  noted 
on  the  tract  book  when  the  application 
was  filed. 

Halvor  F.  Holbeck,  A-27300  (May  14, 
1956) 

An  application  to  lease  land  filed  prior  to 
the  notation  on  the  appropriate  tract  book 
of  the  relinquishment  of  a  prior  lease  on 
the  same  land  must  be  rejected  because 
the  land  is  not  available  for  further  leasing 
until  such  notation  is  made. 

A  regulation  which  provides  that  where 
a  noncompetitive  oil  and  gas  lease  is  re- 
linquished the  land  shall  become  available 
for   the   filing   of   new    lease   offers   upon 


the  notation  of  the  relinquishment  on  the 
appropriate  tract  book  is  applicable  even 
where  the  notation  does  not  take  place 
until  after  the  end  of  what  would  have 
been  the  5-year  term  of  the  lease  in  the 
absence  of  the  relinquishment,  and  an  ap- 
plication filed  after  that  time  but  prior  to 
the  notation  is  prematurely  filed  and  must 
be  rejected. 

M.  A.  Machris,  Melvin  A.  Brown,  A-27278 
(June  11,  1956)  63  I.D.  161 

Where  an  acquired  lands  oil  and  gas 
lease  application  containing  a  description 
which  does  not  identify  the  land  applied 
for  was  filed  after  the  effective  date  of 
the  regulation  providing  that  if  the  de- 
scription in  a  lease  application  for  public 
lands  is  insufficient  to  identify  the  land,  the 
application  will  be  rejected  without  prior- 
ity, the  acquired  lands  lease  application 
must  be  rejected. 

Columbian  Carbon  Company,  Merwin  E. 
Liss,  A-27294  (June  11, 1956)      63  I.D.  166 

Where  a  regulation  of  the  Department 
provides  that  no  oil  and  gas  lease  offer  for 
less  than  640  acres  will  be  considered,  ex- 
cept in  certain  specific  instances,  an  oil  and 
gas  offer  to  lease  less  than  640  acres  which 
does  not  come  within  the  exceptions  stated 
in  the  regulation  will  be  rejected. 
Blanche  W.  Sweeney,  A-27339  (July  16, 
1956) 

Where  a  regulation  of  the  Department 
provides  that  no  oil  and  gas  lease  offer  for 
less  than  640  acres  will  be  considered,  ex- 
cept in  certain  specific  instances,  an  oil 
and  gas  lease  offer  to  lease  less  than  640 
acres  which  does  not  come  within  the  ex- 
ceptions will  be  rejected. 
D.  Miller,  A-27348  (Aug.  7, 1956) 

Where  an  oil  and  gas  lease  application 
covers  an  island  which  at  best  is  partly 
ceded  Indian  land  and  partly  public  do- 
main, and  the  extent  of  which  cannot  be 
determined  without  further  investigation, 
and  there  is  no  indication  that  leasing  is 
necessary  to  protect  the  interests  of  the 
United  States,  the  application  may  be  re- 
jected. 
Grace  F.  Holbeck,  A-27357  (Aug.  20,  1956) 

Lands  included  within  an  outstanding 
oil  and  gas  lease,  whether  such  lease  is 
void,  voidable,  or  valid,  are  not  available 
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for  leasing  to  others  and  applications  filed 
for  such  lands  must  be  rejected. 
Albert  C.  Massa  et  al,,  A-27158    (Supp.) 
(Aug.  28,  1956)  63  I.D.  279 

An  application  for  a  noncompetitive 
lease  filed  in  the  interim  between  the  re- 
linquishment of  a  prior  lease  and  the  no- 
tation of  the  relinquishment  on  the  tract 
book  must  be  rejected  even  though  the  land 
office  manager  informed  the  applicant  that 
a  notation  of  the  relinquishment  on  the 
serial  register  page  was  sufficient  to  restore 
the  land  to  oil  and  gas  leasing. 

An  application  filed  prior  to  the  notation 
on  the  tract  book  of  the  relinquishment  of 
a  prior  lease  must  be  rejected  because  the 
land  is  not  available  for  leasing  until  such 
notation  is  made  and  the  land  does  not 
become  available  for  leasing  merely  be- 
cause of  the  passage  of  the  date  on  which 
the  relinquished  lease  would  otherwise 
have  expired  by  operation  of  law. 
Edgar  C.  Hormk,  A-27340  (Sept.  19,  1956) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  lands  applied  for 
are  included  in  outstanding  oil  and  gas 
leases,  regardless  of  whether  the  outstand- 
ing leases  are  void,  voidable,  or  valid. 
Mary  Sue  Davis,  A-27381  (Oct.  31,  1956) 

Where  descriptions  of  unsurveyed  land 
in  oil  and  gas  lease  applications  refer  to 
the  banks  of  a  river  as  parts  of  the  bound- 
aries of  the  land  applied  for,  without  giv- 
ing bearings  and  distances,  and  the  banks 
of  the  river  are  continually  changing  so 
that  it  is  impossible  to  identify  the  land 
applied  for  or  to  calculate  the  acreage 
from  the  metes  and  bounds  descriptions, 
the  applications  are  properly  rejected. 
Mrs.  Grace  F.  Holbeck  et  ah,  A-27361 
(Oct.  31,  1956) 

Where  an  attorney  in  fact  has  been  au- 
thorized to  act  on  behalf  of  the  offeror 
with  respect  to  the  offer  or  lease,  a  state- 
ment concerning  any  possible  interest  the 
offeror  may  have  in  the  lease  must  be  filed 
with  the  offer  and  the  offer  is  entitled  to 
priority  only  from  the  date  on  which  such 
a  statement  is  filed. 

W.  M.  Vaughey,  George  W.  May.  A-27389 
(Oct.  31, 1956) 

It  is  error  to  hold  that  land  in  an  oil  and 
gas  lease  became  available  for  filing  art  th^ 
218-107—69— S6 


expiration  of  the  primary  term  of  the  lease 
when  in  fact  the  lease  was  extended  for 
another  5  years. 

An  application  for  an  oil  and  gas  lease 
filed  after  a  relinquishment  of  an  existing 
lease  has  been  filed  but  before  notation  of 
the  relinquishment  is  made  in  the  tract 
book  is  prematurely  filed  and  is  properly 
rejected. 

Where  an  oil  and  gas  lease  is  in  its  ex- 
tended term,  no  application  can  be  filed  for 
the  leased  land  regardless  of  whether  the 
extension  of  the  lease  was  valid  or  invalid. 

Where  an  oil  and  gas  application  was 
stamped  as  filed  2  minutes  prior  to  the  no- 
tation of  cancellation  of  a  prior  lease 
covering  the  land  and  it  is  contended  that 
the  application  was  not  prematurely  filed 
because  the  stamping  device  was  more 
than  2  minutes  slower  than  the  clock  used 
in  noting  the  cancellation,  the  official 
times  noted  on  the  application  and  in  the 
tract  book  must  be  accepted  as  conclusive 
in  the  absence  of  positive  evidence  show- 
ing the  times  to  be  wrong. 
Margaret  A.  Anflreivs,  Charles  B.  Gonsales. 
A-27328  (Feb.  4,  1957)  64  I.D.  9 

A  regulation  which  provides  that  wrhere 
a  noncompetitive  oil  and  gas  lease  is  re- 
linquished the  land  shall  become  available 
for  the  filing  of  new  lease  offers  upon  the 
notation  of  the  relinquishment  on  the  ap- 
propriate tract  book  is  applicable  even 
where  the  notation  does  not  take  place 
until  after  the  end  of  what  would  have 
been  the  5-year  term  of  the  lease  in  the 
absence  of  the  relinquishment,  and  an  ap- 
plication filed  after  that  time  but  prior  to 
the  notation  is  prematurely  filed  and  must 
be  rejected. 

An  application  to  lease  land  filed  prior 
to  the  notation  on  the  appropriate  tract 
book  of  the  relinquishment  of  a  prior  lease 
on  the  same  land  must  be  rejected  because 
the  land  is  not  available  for  further  leas- 
ing until  such  notation  is  made. 
Edward  A.  Grihi,  Jr.,  Melrin  A.  Brown, 
A-27420  (Mar.  4,  1957) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  properly  rejected  where 
the  lands  applied  for  are  embraced  in  an 
existing  oil  and  gas  lease  at  the  time  the 
application  is  filed. 
Robert  Robinson,  A-27422  (Mar.  19,  1957) 
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In  the  absence  of  anything  to  the  con- 
trary appearing  in  an  offer  for  an  oil  and 
gas  lease,  it  is  proper  to  assume  that  an 
offer  describing  lands  according  to  the 
official  plat  of  survey  is  an  offer  to  lease 
the  described  lands  as  shown  by  that  plat. 

An  offer  to  lease  lands  for  oil  and  gas 
purposes  accompanied  by  insufficient  rent 
to  cover  the  lands  described  in  the  offer 
may  not  be  rejected  as  to  part  of  the  lands 
described  in  the  offer  in  order  that  the 
rental  payment  submitted  with  the  offer 
will  be  sufficient  to  cover  the  remaining 
lands. 

Where  an  oil  and  gas  lease  offer  is  re- 
jected because  sufficient  rent  did  not  ac- 
company the  offer  and  the  offeror  appeals 
on  the  ground  that  the  lands  described  in 
the  offer  are  not  the  lands  sought  by  the 
applicant,  the  appeal  constitutes,  in  effect, 
an  amendment  of  the  offer. 

It  is  proper  to  reject  an  application  for 
an  oil  and  gas  lease  where  the  land  sought 
is  not  described  with  sufficient  clarity  to 
identify  it. 

Sidney  A.  Martin,  C.  C.  Thomas,  A-27410 
(Apr.  1,  1957)  64  I.D.  81 

An  application  for  a  noncompetitive  oil 
and  gas  lease  filed  in  the  interim  between 
the  relinquishment  of  a  prior  lease  of  the 
same  land  and  the  notation  of  the  relin- 
quishment on  the  tract  book  is  prematurely 
filed  and  must  be  rejected. 

A  regulation  which  provides  that  where 
a  noncompetitive  oil  and  gas  lease  is  re- 
linquished the  land  shall  become  available 
for  the  filing  of  new  lease  offers  upon  the 
notation  of  the  relinquishment  on  the  ap- 
propriate tract  book  is  applicable  even 
where  the  notation  does  not  take  place 
until  after  the  end  of  what  would  have 
been  the  5-year  term  of  the  lease  in  the 
absence  of  the  relinquishment,  and  an  ap- 
plication filed  after  that  time  but  prior  to 
the  notation  is  prematurely  filed  and  must 
be  rejected. 

A  regulation  which  provides  that  where 
a  noncompetitive  oil  and  gas  lease  is  re- 
linquished the  land  shall  become  available 
for  the  filing  of  new  lease  offers  upon  the 
notation  of  the  relinquishment  on  the  ap- 
propriate tract  book  is  not  complied  with 
by  notation  of  the  relinquishment  on  the 
serial  register  and  oil  and  gas  plat  records 
of  the  land  office  and  an  application  filed 


after  notation  on  these  records  but  before 
notation  is  made  on  the  tract  book  is  pre- 
maturely filed  and  must  be  rejected. 
Willie    M.    Cortes,    Carl    Dry,    A-27438 
(June  10,  1957) 

Where  an  oil  and  gas  lease  application 
is  filed  jointly  by  two  persons,  one  signing 
on  his  own  behalf  and  as  attorney  in  fact 
for  the  other,  and  the  application  is  not, 
as  to  the  asserted  principal  only,  in  com- 
pliance with  the  regulations  and  instruc- 
tions in  a  matter  that  requires  it  to  be 
rejected  and  returned  without  affording 
the  applicants  priority,  it  will  not  be  con- 
sidered as  the  sole  application  of  the  other 
applicant,  but  will  be  rejected  in  its  en- 
tirety and  will  not  earn  any  of  the 
applicants  any  priority. 
W.  H.  Burnett  et  al.,  A-27453  (June  24, 
1957)  64  I.D.  230 

An  oil  and  gas  lease  offer  under  the  act 
of  Feb.  25,  1920  (30  U.S.C.  sec  181), 
filed  subsequent  to  the  filing  of  a  proper 
reservoir  site  application  under  the  act 
of  Mar.  3,  1891  (43  U.S.C.  sec  946),  or 
to  the  construction  of  a  reservoir,  must 
be  rejected  as  to  the  land  in  the  site  and 
the  lease  when  issued  should  exclude  that 
land.  The  oil  and  gas  in  the  area  so  ex- 
cluded may  be  leased  only  under  the  act 
of  May  21,  1930  (30  U.S.C.  sees.  301-306), 
to  the  holder  of  the  site. 
Whether  Either  an  Application  Under 
Section  18  of  the  Act  of  March  8, 1891  (26 
Stat.  1101;  43  U.S.C.  sec.  946),  for  a 
Reservoir  Site  or  the  Construction  of  a 
Reservoir  on  Unsurvcyed  Lands  Bars  Is- 
suance of  an  Oil  and  Gas  Lease  Under  the 
Act  of  1920  (30  U.S.C.  sec.  181  et  seq.), 
M-36446  (June  25,  1957)  64  I.D.  251 

The  fact  that  an  application  for  an  oil 
and  gas  lease  is  filed  minutes  after  the 
cancellation  of  a  prior  lease  is  noted  upon 
the  tract  book  does  not  by  itself  warrant 
any  conclusion  that  the  filing  is  the  result 
of  illegitimate  prearrangement,  scheme  or 
artifice. 

The  fact  that  a  husband  withdraws  an 
oil  and  gas  lease  offer  only  after  his  wife 
has  filed  an  offer,  in  her  own  name,  cover- 
ing the  same  land  does  not  of  itself  require 
that  her  offer  be  rejected. 
Duncan  Miller  et  al.,  A-27457  (June  26, 
1957) 
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A  partnership  as  such  cannot  take  and 
hold  oil  and  gas  leases  under  the  mineral 
leasing  laws  of  the  United  States.  An 
application  (offer)  filed  by  a  partnership 
should  be  considered  and  treated  as  an 
application  (offer)  by  an  association  of 
citizens. 

"Associations  of  such  persons"  as  used 
in  section  1  of  the  Mineral  Leasing  Act  of 
Feb.  25,  1920  (41  Stat.  437;  30  U.S.C.  sec. 
181),  means  a  plurality  of  persons  acting 
in  association  rather  than  associations  as 
entities. 

A  minor  may  not  take  and  hold  a  lease 
in  his  own  right  except  through  a  guardian 
or  trustee  and  this  limitation  of  right  ap- 
plies equally  whether  the  minor  is  a  mem- 
ber of  an  association  or  is  an  individual 
applicant  (offeror). 

Can  a  Partnership  Composed  Partly  of 
Minors  Be  a  Recognized  Applicant  for  Oil 
and  Gas  Leases?    M-36463  (Aug.  30, 1957) 

64  I.D.  351 

It  is  proper  to  reject  an  application  for 
a  noncompetitive  oil  and  gas  lease  after 
it  has  been  determined  that  a  prior  ap- 
plication for  a  lease  on  the  same  land  is 
an  allowable  application  and  that  the  first 
applicant  is  qualified  to  hold  a  lease. 

Where  one  appeals  from  the  rejection  of 
his  oil  and  gas  lease  offer  and  subsequently 
files  a  withdrawal  of  his  appeal  with  a 
request  that  a  lease  be  issued  to  him,  the 
withdrawal  will  not  be  considered  to  be  an 
abandonment  of  the  appeal  and  acquies- 
cence in  the  rejection  of  the  offer  where 
the  circumstances  show  that  such  was  not 
the  intention  of  the  offeror. 
B.  M.  ShotMn,  A-27469   (Sept.  24,  1957) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  filed  in  the  interim  between 
the  relinquishment  of  a  prior  lease  of  the 
same  land  and  the  notation  of  the  re- 
linquishment on  the  tract  book  is  prema- 
turely filed  and  must  be  rejected. 

A  regulation  which  provides  that  where 
a  noncompetitive  oil  and  gas  lease  is  re- 
linquished the  land  shall  become  available 
for  the  filing  of  new  lease  offers  upon  the 
notation  of  the  relinquishment  on  the  ap- 
propriate tract  book  is  applicable  even 
where  the  notation  does  not  take  place 
until  after  the  end  of  what  would  have 
been  the  5-year  term  of  the  lease  in  the 


absence  of  the  relinquishment,  and  an  ap- 
plication filed  after  that  time  but  prior  to 
the  notation  is  prematurely  filed  and  must 
be  rejected. 

Lily  L.  Pearson  et  al.,  A-27505  (Nov.  15, 
1957) 

Where  an  oil  and  gas  lease  is  automat- 
ically terminated  because  of  the  lessee's 
failure  to  pay  the  annual  rental  when  due, 
the  land  in  the  lease  is  not  available  for 
the  filing  of  offers  to  lease  until  the  termi- 
nation is  noted  on  the  tract  book. 
W.  V.  Moore,  A-27497  (Nov.  19,  1957) 

64  I.D.  419 

In  order  to  have  segregative  effect  so  as 
to  prevent  land  from  being  open  to  filing, 
an  application  for  a  5-year  extension  of  an 
oil  and  gas  lease  covering  the  land  must 
be  filed  by  the  record  titleholder  of  the 
lease,  an  assignee  whose  assignment  has 
been  filed  for  approval,  an  operator  whose 
operating  agreement  has  been  filed  for  ap- 
proval, or  one  who  purports  to  act  as  agent 
for  any  of  these  persons. 
Earl  C.  Hartley  et  ah,  A-27437,  A-27446, 
A-27447  (Jan.  13,  1958)  65  I.D.  12 

An  applicant  for  an  oil  and  gas  lease 
acquires  no  vested  right  to  have  a  lease 
issued  but  only  an  inchoate  right  to  re- 
ceive a  lease  over  a  later  applicant  if  a 
lease  is  issued. 

An  applicant  for  a  noncompetitive  oil 
and  gas  lease  who  filed  his  offer  prior  to 
the  amendment  of  the  Mineral  Leasing  Act 
by  the  act  of  July  29,  1954,  had  no  right  to 
have  a  lease  issued  to  him  after  that  date 
subject  only  to  the  provisions  of  the  Min- 
eral Leasing  Act  as  it  existed  prior  to  the 
amendments  of  that  date,  and  the  Secre- 
tary of  the  Interior  had  no  authority  to 
issue  a  lease  after  July  29,  1954,  free  from 
the  amendments  made  on  that  date  merely 
because  the  offer  for  the  lease  was  filed 
prior  to  that  date. 

United   Manufacturing    Company    et    at, 
A-27608  (Mar.  5,  1958)  65  I.D.  106 

An  oil  and  gas  lease  application  for  un- 
surveyed  land  which  purports  to  tie  the 
metes  and  bounds  description  to  a  monu- 
ment of  the  public  land  survey  on  a  non- 
existent corner  is  defective  and  is  properly 
rejected. 

The  fact  that  in  a  prior  decision  reject- 
ing an   oil  and  gas  application  to  lease 
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unsurveyed  land  the  manager  assumed  the 
location  for  an  improperly  described  cor- 
ner to  be  in  the  position  the  applicant 
intended  does  not  correct  the  defect  and 
the  application  remains  subject  to  rejec- 
tion at  any  time  the  defect  is  discovered. 
Duncan  Miller,  A-27535    (Mar.   10,   1958) 

An  acquired  lands  oil  and  gas  lease  offer 
is  properly  rejected  where  the  land  descrip- 
tion is  insufficient  to  identify  the  lands 
applied  for. 
Duncan  Miller,  A-27566  (Apr.  29,  1958) 

Where  land  is  shown  in  the  tract  book 
as  being  included  in  an  outstanding  oil  and 
gas  lease  and  the  lease  in  fact  has  been 
relinquished  and  a  second  lease  has  been 
issued  for  the  land  and  also  terminated,  all 
without  any  notation  in  the  tract  book  of 
the  termination  of  the  first  lease  and  of 
the  issuance  and  termination  of  the  second 
lease,  the  land  does  not  become  available 
for  filing  subsequent  to  the  termination  of 
the  second  lease. 

Where  land  is  shown  in  the  tract  book  as 
being  included  in  an  outstanding  oil  and 
gas  lease  and  the  lease  in  fact  has  been 
relinquished  and  a  second  lease  has  been 
issued  for  the  land  and  also  terminated, 
and  the  tract  book  shows  the  termination 
of  the  second  lease  but  not  the  termination 
of  the  first  lease,  the  land  does  not  become 
available  for  filing  subsequent  to  the  nota- 
tion of  termination  of  the  second  lease. 
Max  L.  Krueger,  Vaughan  B.  Connelly. 
A-27522  (Apr.  30,  1958)  65  I.D.  185 

An  oil  and  gas  application  filed  prior  to 
the  notation  on  the  appropriate  tract  book 
of  the  relinquishment  of  a  prior  lease  on 
the  land  applied  for  must  be  rejected  be- 
cause the  land  is  not  available  for  further 
leasing  until  such  notation  is  made. 

A  regulation  which  provides  that  where 
a  noncompetitive  oil  and  gas  lease  is  re- 
linquished the  land  shall  become  available 
for  the  filing  of  new  lease  offers  upon  the 
notation  of  the  relinquishment  on  the  ap- 
propriate tract  book  is  applicable  even 
though  the  notation  on  the  tract  book  of 
the  existence  of  a  prior  lease  may  not  have 
been  made  until  the  same  date  that  a  re- 
linquishment of  the  lease  was  noted,  and 
an  application  filed  prior  to  the  notation 


of  the  relinquishment  is  prematurely  filed 
and  must  be  rejected. 

William  T\  Moore,  A-27540  (May  13,  1958) 

65  I.D.  227 

A  noncompetitive  oil  and  gas  lease  appli- 
cation for  unsurveyed  land  in  Alaska  is 
properly  rejected  where  the  land  descrip- 
tion is  not  given  in  relation  to  true  cardi- 
nal directions  and  is  insufficient  to  identify 
the  lands  applied  for. 
George  Sabolsice,  A-27548  (May  23,  1958) 

Where  a  lease  is  offered  to  an  applicant 
subject  to  a  restricted  drilling  provision, 
whether  the  applicant  will  be  able  to  op- 
erate the  lease  in  accordance  with  the 
restriction  is  a  matter  pertaining  to  per- 
formance of  lease  obligations  and  not  to  his 
qualifications  as  an  applicant  for  the  lease. 
Humble  Oil  and  Refining  Company, 
A-27568  (May  29.  1958)  65  I.D.  257 

An  offer  for  oil  and  gas  lease  covering 
less  than  640  acres  is  properly  rejected 
as  being  in  violation  of  the  Departmental 
regulation  requiring  that  an  offer  be  for 
not  less  than  640  acres  even  though  the 
offeror  states  his  willingness  to  amend  the 
offer  to  include  any  adjacent  lands  avail- 
able for  leasing. 
Duncan  Miller,  A-27598  (June  23,  1958) 

A  regulation  of  the  Department  which 
provided  that  where  a  tract  of  land  of  less 
than  640  acres  was  isolated  as  the  result 
of  a  partial  relinquishment  of  a  lease  no 
lease  offer  for  the  relinquished  land  would 
be  received  for  a  period  of  60  days  from 
the  date  the  partial  relinquishment  was 
filed,  did  not  apply  where  the  tract  was 
isolated  by  virtue  of  the  fact  that  it  was 
surrounded  by  lands  patented  without  a 
mineral  reservation  to  the  United  States 
before  the  partial  relinquishment  was  filed. 

A  noncompetitive  oil  and  gas  lease  ap- 
plication is  properly  rejected  where  it  is 
determined  that  a  lease  issued  on  a  prior 
application  for  the  same  land  was  properly 
issued. 

Melvin  A.   Broivn,  Blanche   W.  Sweeney, 
A-27580  (June  27, 1958) 

43  CFR  192.42(d)(2),  which  formerly 
provided  that  where  a  tract  of  less  than 
640  acres  was  isolated  as  a  result  of  the 
partial  relinquishment  of  a  lease,  no  lease 
offer  would  be  received  for  the  relinquished 
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land  for  60  days  after  the  date  of  tiling 
the  partial  relinquishment,  does  not  bar 
the  inclusion  of  such  isolated  tracts  in  an 
offer  covering  over  640  acres  which  is  filed 
prior  to  the  end  of  the  60-day  period. 
Edward  G.  Donohue,  A-27543  (June  27, 
1958) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  of  lands  patented  under  a 
railroad  land  grant  must  be  rejected  be- 
cause the  United  States  does  not  own  such 
lands  or  the  mineral  deposits  in  the  lands. 
Patricia  T.  Zebal  et  al.,  A-27616  (July  18, 
1958)  65  I.D.  293 

A  lessee  of  an  oil  and  gas  lease  in  its 
final  extended  term  who  relinquishes  his 
lease  is  not  thereby  disqualified  from  ap- 
plying for  a  new  lease  of  the  same  lands. 
Duncan  Miller,  A-27620  (July  2S,  195S) 

The  regulation  (43  CFR  192.42(d)  (2) ), 
which  fixes  a  minimum  area  of  640  acres 
for  oil  and  gas  lease  offers  unless  a  less 
area  is  surrounded  by  lands  not  available 
for  leasing  does  not  apply  to  submerged 
lands  excluded  from  the  upland  by 
meander  lines  of  the  public  survey  unless 
such  submerged  lands  have  been  deter- 
mined to  be  beneath  waters  that  are  not 
navigable.    • 

Applicability  of  43  CFR  19242(d)(2)  to 
Beds  of  Non-Navigable  Waters  Adjacent  to 
Public  Lands,  M-36512  (July  29,  1958) 

A  lessee  of  an  oil  and  gas  lease  who 
relinquishes  his  lease  is  not  thereby  dis- 
qualified from  applying  for  a  new  lease  of 
the  same  lands. 

Duncan  Miller,  A-27649,  A-27653,  A-27665, 
A-27713,  A-27760,  A-27764  (Aug.  6,  1958) 

An  applicant  applying  for  noncompeti- 
tive oil  and  gas  leases  on  lands  subject  to 
leasing  under  the  Mineral  Leasing  Act  of 
Feb.  25,  1920,  as  amended,  need  only 
describe  the  lands  within  the  United  States 
in  accordance  with  the  regulations  con- 
tained in  43  CFR  192.42(d),  Circular  No. 
2002. 

If  an  oil  and  gas  lease  describing  lands 
by  metes  and  bounds  description  does  not 
embrace  all  the  lands  in  a  subdivision  that 
is  established  by  a  subsequent  official  sur- 
vey, the  unleased  lands  within  that  sub- 
division may  be  considered  available  for 
leasing  provided  that  the  Department  de- 


termines that  the  leasing  of  the  unleased 
lands  will  be  in  the  public  interest. 
Noncompetitive  Oil  and  Gas  Lease  Appli- 
cations and  Leases  on  Unsurveyed  Public 
Lands  Within  the  United  States  Under 
the  Mineral  Leasing  Act  of  February  25, 
1920,  as  Amended,  M-36542  (Aug.  8,  1958) 

(Memorandum  from  Regional  Solicitor, 
Denver,  Colorado,  to  Area  Administrator, 
Area  3,  Bureau  of  Land  Management, 
Denver,  Colorado,  August  8,  1958.) 

An  oil  and  gas  lease  offer  which  was  filed 
in  1953  for  lands  included  in  prior  leases 
which  were  relinquished  is  properly  re- 
jected where  the  offer  was  filed  before  the 
relinquishments  were  noted  on  the  tract 
books  even  though  the  offer  was  not  filed 
until  after  the  date  on  which  the  relin- 
quished leases  would  have  expired  by  op- 
eration of  law  if  they  had  not  previously 
been  relinquished. 

The  fact  that  relinquished  leases  were 
issued  before  section  30(b)  was  added  to 
the  Mineral  Leasing  Act  by  the  act  of 
Aug.  8,  1946,  and  that  the  lessees  under 
the  relinquished  leases  may  not  have  filed 
an  election  to  have  their  leases  governed 
by  the  1946  act  provides  no  basis  for  hold- 
ing that  the  relinquished  lands  automati- 
cally became  available  for  further  filing 
at  the  expiration  of  the  lease  terms  where 
the  relinquishments  had  not  been  noted  on 
the  tract  books  by  that  time. 
Eugene  G.  Paine,  A-27632  (Aug.  21,  1958) 

Where  an  offeror  describes  a  tract  of 
unsurveyed  land  by  reference  to  nonex- 
istent corners  of  an  unofficial  survey  cre- 
ated by  projection  on  an  1898  map  whose 
topographical  features  have  been  greatly 
altered  by  time  and  by  words  referring  to 
existing  features  and  it  is  not  possible  to 
identify  the  land  applied  for  without  con- 
sulting other  maps  and  records,  which  have 
not  been  filed  with  the  offer  and  are  not 
part  of  the  record  in  the  case,  the  offer 
must  be  rejected  for  failure  to  identify  the 
land  applied  for  when  a  proper  intervening 
offer  has  been  filed. 

An  oil  and  gas  offer  for  unsurveyed  pub- 
lic land  which  does  not  tie  the  metes  and 
bounds  description  to  a  corner  of  a  public 
land  survey,  as  required  by  the  pertinent 
regulations,  is  defective  and  earns  the  of- 
feror no  priority. 
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Where  a  metes  and  bounds  description 
of  an  unsurveyed  tract  in  an  oil  and  gas 
lease  offer  is  tied  to  the  corner  of  an  ap- 
proved public  land  survey  and  where  it  is 
possible  to  identify  the  area  applied  for 
accurately  from  the  words  of  description 
in  the  offer  and  an  accompanying  map 
which  is  part  of  the  offer,  the  fact  that  the 
corner  used  as  a  tie  may  no  longer  be 
existent  does  not  render  the  offer  invalid. 

Where  an  oil  and  gas  lease  offer  for  an 
unsurveyed  tract  of  land  contains  a  metes 
and  bounds  description  consisting  partly  of 
references  to  natural  features  of  topog- 
raphy and  partly  to  the  lines  of  unofficial 
sections  created  by  projection,  but  the  offer 
is  accompanied  by  an  up-to-date  map  on 
which  is  shown  in  great  detail  natural  and 
artificial  structures,  contour  lines,  degrees 
of  latitude  and  longitude,  and  other  items, 
and  on  which  the  areas  applied  for  are 
clearly  demarcated  and  where  the  area 
applied  for  can  be  accurately  located  on 
the  earth's  surface,  the  metes  and  bounds 
description  is  not  defective  because  it  is  not 
limited  solely  to  lines  connecting  natural 
and  artificial  monuments. 
Henry  S.  Morgan  et  al.,  A-27529  (Aug.  27, 
1958)  65  I.D.  369 

Land  included  in  an  oil  and  gas  lease 
which  is  automatically  terminated  because 
of  the  lessee's  failure  to  pay  the  annual 
rental  within  the  time  allowed  does  not 
become  available  for  further  leasing  until 
the  termination  of  the  lease  is  noted  on 
the  tract  book. 

Wilma  Elliott  Donohue,  A-27652  (Sept.  11. 
1958) 

Where  a  group  of  leases  has  been  issued 
which  covers  practically  all  of  an  unsur- 
veyed island,  it  is  proper  to  refuse  to  issue 
leases  for  isolated  tracts  which  may  have 
been  omitted  from  the  original  leases, 
whose  existence  and  size  cannot  be  deter- 
mined until  after  survey  and  adjustment 
of  the  boundaries  of  the  existing  leases, 
especially  when  there  is  no  compelling  pub- 
lic interest  in  issuing  other  leases. 
Richfield  Oil  Corporation,  A-27697 
(Oct.  23,  1958) 

An  offer  to  lease  two  islands,  the  com- 
bined acreage  of  which  is  less  than  640 
acres,  is  acceptable  where  it  is  shown  that 
the  islands  are  completely  surrounded  by 


tide  lands  not  subject  to  lease  under  the 
terms  of  the  Mineral  Leasing  Act. 

An  offer  to  lease  unsurveyed  islands  in 
Alaska  which  are  not  within  2  miles  of 
an  approved  public  survey  corner,  which 
offer  identifies  the  islands  by  name  and 
further  fixes  their  location  by  naming  the 
surrounding  waters,  is  a  sufficient  identifi- 
cation of  the  lands  sought  to  warrant  the 
issuance  of  an  oil  and  gas  lease  thereon 
where  the  islands,  by  name,  and  the  sur- 
rounding waters  are  shown  on  charts  of 
governmental  agencies  available  to  the  land 
office. 

Lay  ton  A.  Bennett  et  al,  A-27659  (Nov.  3, 
1958) 

An  offer  for  oil  and  gas  lease  covering 
160  acres  of  land  entirely  surrounded  by 
land  in  private  ownership  in  which  the 
United  States  has  not  reserved  the  min- 
erals is  not  in  violation  of  the  Depart- 
mental regulation  requiring  an  offer  to  be 
for  not  less  than  640  acres  of  land  except 
where  the  land  is  surrounded  by  lands  not 
available  for  leasing. 
Duncan  Miller,  A-27718  (Nov.  7,  1958) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  of  unsurveyed  public  lands 
is  properly  rejected  where  the  applicant 
fails  to  describe  the  lands  applied  for  by 
metes  and  bounds. 

Roy   W.   Cook,   Duncan   Miller,   A-27720 
(Nov.  7,1958) 

Where  an  oil  and  gas  offeror  accepts  an 
erroneous  refund  of  the  advance  first 
year's  rental  while  he  has  pending  an 
appeal  from  the  rejection  of  his  offer,  his 
offer  is  not  thereafter  in  good  standing 
and  cannot  earn  him  priority  over  other 
proper  applications  filed  before  he  tenders 
repayment  of  the  rentals. 
Duncan  Miller,  A-27683  (Nov.  10.  1958) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  properly  rejected  where 
the  lands  applied  for  are  embraced  in  an 
existing  oil  and  gas  lease  at  the  time 
the  application  is  filed. 
Duncan  Miller,  A-27728   (Nov.  12,  1958) 

An  oil  and  gas  lease  offer  for  less  than 
640  acres  is  properly  rejected  pursuant  to 
a  regulation  of  the  Department  which  re- 
quires an  oil  and  gas  lease  offer  to  include 
at  least  640  acres  unless  certain  conditions 
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recognized  as  exceptions  prevail  and  the 
offer  does  not  come  within  the  exceptions. 
Halvor  F.  Holbeck  et  al.,  A-27704 
(Nov.  18,  1958) 

Indian  trust  patents  or  fee  patents  of 
record,  even  if  they  are  invalid  or  void, 
segregate  the  land  so  as  to  make  it  not 
available  for  oil  and  gas  leasing,  and  ap- 
plications filed  for  such  lands  must  be 
rejected. 

Availability  of  Lands  for  Oil  and  Gas 
Leasing — Boundaries  of  the  Fort  Peck  In- 
dian Reservation,  M-36539  (Nov.  19, 1958) 

Where  an  oil  and  gas  applicant  accepts 
a  refund  of  the  first  year's  rental,  his  ap- 
plication is  not  thereafter  in  good  stand- 
ing and  cannot  earn  him  priority  over 
other  proper  applications  filed  before  he 
tenders  repayment  of  the  rental. 
Duncan  Miller,  A-27693  (Dec.  3,  1958) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  of  unsurveyed  land  is  prop- 
erly rejected  where  the  metes  and  bounds 
description  of  the  land  sought  to  be  leased 
is  insufficient  to  identify  the  lands  be- 
cause the  description  does  not  close. 
Duncan  Miller,  A-27784  (Dec.  22,  1958) 

A  lessee  of  an  oil  and  gas  lease  who  relin- 
quishes his  lease  is  not  thereby  disqualified 
from  applying  for  a  new  lease  of  the  same 
land. 
Duncan  Miller,  A-27810  (Jan.  16,  1959) 

The  fact  that  public  land  is  covered  by 
an  outstanding  application  for  an  oil  and 
gas  lease  does  not  render  it  not  available 
for  leasing  within  the  meaning  of  the 
regulation  requiring  that,  with  certain  ex- 
ceptions, an  application  for  an  oil  and  gas 
lease  include  not  less  than  640  acres. 

Lands  embraced  within  an  oil  and  gas 
lease  offer  cease  to  be  lands  available  for 
leasing  within  the  meaning  of  43  CFR 
192.  42(d)  on  the  date  the  offer  is  signed 
by  an  authorized  officer  of  the  United 
States  even  though  the  lease  does  not  be- 
come effective  until  the  first  of  the  fol- 
lowing month. 
R.  S.  Prows,  A-27726  (Jan.  26,  1959) 

66  I.D.  19 

Where  the  regulation  in  effect  at  the 
time  an  amendment  to  a  defective  applica- 
tion is  filed  requires  that  an  oil  and  gas 


lease  be  issued  on  a  specific  form,  it  is 
proper  to  require  the  lessee  to  accept  a 
lease  on  that  form  even  though  the  regu- 
lation in  effect  when  the  application  was 
first  filed  and  which  would  have  been  con- 
trolling if  the  application  were  not  de- 
fective, required  the  use  of  another  form. 
D.  Miller,  A-27794  (Jan.  29,  1959) 

An  offer  to  lease  for  oil  and  gas  lands 
in  which  the  United  States  does  not  have 
any  interest  in  the  mineral  deposits  must 
be  rejected. 

A  noncompetitive  offer  to  lease  for  oil 
and  gas  lands  patented  under  a  railroad 
grant  in  which  the  United  States  has  no 
interest  in  the  lands  or  mineral  deposits 
in  them  must  be  rejected. 
B.  8.  Davis  et  al.,  A-27758,  A-27849, 
A-27858  (Jan.  30,  1959) 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  application  filed  for  such 
land  must  be  rejected  regardless  of  wheth- 
er the  outstanding  lease  was  or  was  not 
properly  extended. 

R.  M.  Young,  Jr.,  Mary  R.  Sivley,  A-27640 
(Jan.  30,  1959) 

Where  an  oil  and  gas  lease  offer  filed 
for  land  claimed  to  be  in  a  relinquished 
railroad  right-of-way  is  rejected  for  the 
reason  that  no  notation  has  been  made 
in  the  tract  book  of  the  relinquishment, 
the  rejection  will  be  suspended  where  the 
offeror  shows  that  there  is  a  notation  of 
a  relinquishment  apparently  in  connection 
with  the  right-of-way  and  the  case  will 
be  remanded  for  a  determination  of  the 
facts  respecting  the  apparent  relinquish- 
ment and  the  status  of  the  land. 
Frank  M.  Gallivan,  A-27830  (Feb.  4,  1959) 

Where  the  pertinent  regulation  states 
that  offers  to  lease  for  oil  and  gas  will  be 
rejected  if  filed  prior  to  the  notation  in 
the  tract  book  of  the  termination  of  a 
former  lease  covering  the  same  lands,  an 
offer  which  the  records  show  to  have  been 
filed  at  the  same  time  as  the  notation  of 
termination  was  made  in  the  tract  book 
will  not  be  rejected. 

Eugenia  Bate  et  al,  A-27861  (Mar.  3, 
1959) 

As  a  matter  of  administrative  practice 
the  Department  may,  subject  to  valid  in- 
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tervening  applications,  permit  oil  and  gas 
lease  applications  for  acquired  lands  which 
were  defective  when  filed  to  be  processed 
as  though  the  defect  had  been  corrected 
by  the  applicant  when,  by  reason  of  the 
amendment  of  a  regulation  after  the  appli- 
cation was  filed,  the  application  is  no 
longer  defective. 

Nettie  M.  Lewis  et  al.,  A-27848  (Mar.  3, 
1959) 

A  noncompetitive  oil  and  gas  lease  offer 
is  properly  rejected  as  to  lands  applied 
for  which  are  included  in  an  existing  oil 
and  gas  lease. 
Bruce  Stveeney,  A-27854  (Mar.  4,  1959) 

Where  lessees  timely  filed  applications 
for  extension  of  their  leases  and,  there- 
after, before  the  end  of  the  primary  lease 
terms,  relinquished  the  leases,  as  a  con- 
sequence of  which  no  right  to  an  extension 
of  the  leases  survived,  the  lands  nonethe- 
less remained  unavailable  for  further  leas- 
ing until  after  the  notation  of  the  tract 
books  showing  the  final  action  taken  on 
the  extension  applications. 
Elmer  F.  Garrett,  A-27819  (Mar.  24,  1959) 

66  I.D.  92 

A  lessee  of  an  oil  and  gas  lease  who 
relinquishes  his  lease  is  not  thereby  dis- 
qualified from  applying  for  a  new  lease 
of  the  same  lands. 

Duncan  Miller,  A-27897,  A-27914,  A-27923, 
A-27930,  A-28003,  A-28014  (Mar.  31,  1959) 

Where  there  is  an  approved  corner  of  the 
public  land  survey  within  two  miles,  an 
offer  for  a  noncompetitive  lease  of  unsur- 
veyed  lands  in  Alaska  which  is  not  con- 
nected to  that  corner  is  defective  and  earns 
the  offeror  no  priority. 

An  offer  for  a  noncompetitive  oil  and  gas 
lease  is  properly  rejected  where  the  lands 
applied  for  are  embraced  in  an  existing 
oil  and  gas  lease. 

Stephen  P.  Dillon,  Martha  M.  Roderick, 
A-27880    (Apr.  7,  1959)  66  I.D.  148 

Oil  and  gas  lease  applications  pending 
when  the  plats  of  survey  of  school  sec- 
tions are  accepted  do  not  prevent  attach- 
ment of  the  grant  to  the  State  of  such 
school  sections  under  the  act  of  Jan.  25, 
1927,  as  amended  by  the  acts  of  Apr.  22, 
1954,  and  July  11,  1956,  even  though  the 


applications  are  filed  3   days  before  the 
acceptance  of  the  plats  of  survey. 
Mrs.    Virginia  E.   Lewis,  Max  B.   Lewis, 
A-27902  (May  8, 1959)  66  I.D.  204 

Where  a  lease  offer  is  received  in  the 
land  office  over  the  counter  prior  to  the 
time  the  land  office  opens  for  official  busi- 
ness and  is  not  returned  to  the  offeror,  it  is 
to  be  considered  as  simultaneously  filed  at 
the  time  the  land  office  opens  with  another 
lease  offer  for  the  same  land,  even  though 
the  latter  offer  is  stamped  as  received  one 
minute  before  the  first  offer,  and  a  draw- 
ing must  be  held  to  determine  the  priority 
of  the  two  offers. 
P.  A.  McKenna,  A-27909   (May  18,  1959) 

The  fact  that  public  land  is  covered  by 
an  oil  and  gas  lease  offer  does  not  make 
such  land  unavailable  for  leasing  within 
the  meaning  of  the  regulation  which  re- 
quires that,  with  certain  exceptions,  an 
oil  and  gas  lease  offer  must  include  not 
less  than  640  acres. 

An  oil  and  gas  lease  offer  which  includes 
less  than  640  acres  is  properly  rejected  as 
a  Violation  of  the  Departmental  regulation 
requiring  that  an  offer  be  for  not  less  than 
640  acres. 

Frank   Perew,   Jr.,   Josephine  E.   Perew, 
A-27915  (May  19,  1959) 

Where  the  regulation  governing  the 
availability  of  lands  for  further  leasing 
provided  that,  subject  to  certain  excep- 
tions, lands  included  in  a  relinquished 
lease  become  available  for  new  lease  offers 
immediately  upon  the  notation  of  the  re- 
linquishment of  the  prior  lease  on  the  tract 
book,  an  offer  for  lands  relinquished  from 
prior  leases  was  not  prematurely  filed 
where  the  records  indicate  that  the  nota- 
tion of  the  relinquishments  on  the  tract 
book  and  the  filing  of  the  offer  occurred 
simultaneously. 
Duncan  Miller,  A-27911  (May  21,  1959) 

A  noncompetitive  oil  and  gas  lease  appli- 
cation for  lands  embraced  in  an  outstand- 
ing oil  and  gas  lease  is  properly  rejected 
whether  the  lease  is  valid,  void,  or  voidable. 
Allan  A.  Stramler,  Jr.,  A-27949  (June  15, 
1959) 

An  application  for  an  oil  and  gas  lease 
of  unsurveyed  land  is  properly  rejected  be- 
cause of  an  outstanding  lease  issued  in 
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response  to  an  offer  to  lease  the  same  land 
even  though  the  metes  and  bounds  descrip- 
tion of  the  leased  land  does  not  cover  the 
land  in  the  subsequent  offer  but  is  followed 
by  a  reference  to  the  legal  subdivision  of 
land  to  result  from  survey  which  is  the 
same  as  that  shown  by  both  the  metes 
and  bounds  description  and  the  reference 
to  a  future  subdivision  in  the  lease  offer 
preceding  issuance  of  such  lease. 

A  noncompetitive  oil  and  gas  lease  offer 
Is  properly  rejected  where  it  is  determined 
that  a  lease  issued  on  a  prior  offer  for  the 
same  land  was  properly  issued. 
Andrew  Ronald  Nerland  et  al.,  A-27962 
(June  29,  1959) 

A  public  land  survey  corner  which  has 
never  been  surveyed,  but  whose  position 
may  be  established  by  protraction,  is  not 
a  "permanent  monument"  to  which  a  metes 
and  bounds  description  in  an  oil  and  gas 
lease  application  for  unsurveyed  land  in 
Alaska  can  be  tied. 

Albert  Stevenson,  Alexander  8.  Dunham, 
A-27953  (June  30,  1959) 

A  description  in  an  acquired  lands  oil 
and  gas  lease  offer  for  a  tract  of  unsur- 
veyed land  which  uses  as  part  of  the 
boundary  a  line  drawn  on  a  map  prepared 
by  the  acquiring  agency,  but  which  does 
not  give  the  course  or  distance  for  such 
line,  is  incomplete  and  is  not  a  complete 
and  accurate  description  of  the  land  ap- 
plied for. 

An  acquired  lands  oil  and  gas  lease 
offer  which  described  a  tract  of  unsur- 
veyed land  in  terms  of  the  tract  number 
given  it  when  it  was  acquired  by  the 
United  States,  the  outside  boundary  of  the 
tract,  as  surveyed  by  the  acquiring  agency, 
and  lines  run  from  points  on  the  outside 
boundary  to  other  points  on  the  outside 
boundary  by  courses  and  distances,  and 
which  had,  as  part  of  the  description,  a 
map  used  by  the  agency  administering  the 
land  on  which  the  parts  of  the  tracts  de- 
sired are  marked  out,  complied  with  the 
regulation  in  effect  at  the  time  the  offer 
was  filed. 

An  oil  and  gas  lease  offer  must  be  re- 
jected with  loss  of  priority  when  it  fails 
to  comply  with  a  mandatory  requirement 


of  the  regulations  unless  such  failure  is 
specifically  excused  by  the  regulations. 
Celia    R.    Kammerman    et    al.,    A-27768 
(July  17,  1959)  66  I.D.  255 

A  regulation  providing  that,  to  deter- 
mine the  order  in  which  simultaneously 
filed  applications  will  be  processed,  all  such 
applications  which  conflict  in  whole 
or  in  part  will  be  included  in  a  drawing 
does  not  authorize  a  drawing  of  simul- 
taneously filed  oil  and  gas  lease  offers, 
some  of  which  are  and  some  of  which  are 
not  in  conflict  in  whole  or  in  part  as  to 
the  lands  described  in  the  applications. 

A  drawing  is  properly  set  aside  where  it 
included  simultaneously  filed  offers  for  oil 
and  gas  leases  some  of  which  were  and 
some  of  which  were  not  in  conflict  in  whole 
or  in  part. 

Henry  8.  Morgan,  Edwin  W.  Stockmeyer, 
A-28004  (July  30,  1959)  66  I.D.  278 

The  regulation  which  provides  that  a 
document  required  to  be  filed  within  a 
stated  period,  the  last  day  of  which  falls 
on  a  nonbusiness  day,  is  timely  filed  if  it 
is  filed  on  the  next  business  day  the 
office  is  open  to  the  public,  permits  addi- 
tional time  for  filing  an  application  for 
extension  of  a  noncompetitive  oil  and  gas 
lease  when  the  expiration  of  the  primary 
term  of  the  lease  falls  on  a  nonbusiness 
day,  but  during  that  additional  time,  the 
land  formerly  covered  by  the  lease  is  not 
segregated  solely  because  an  application 
for  extension  may  be  filed;  if  an  applica- 
tion for  extension  is  not  timely  filed,  the 
land  is  available  for  new  offers  on  the 
first  day  following  the  expiration  date  of 
the  primary  term  of  the  lease  even  though 
the  expiration  date  fell  on  a  nonbusiness 
day. 

Malcolm  C.  Petrie,  A-28006  (July  31.  1959) 

66  I.D.  288 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  properly  rejected  where 
the  lands  applied  for  are  later  leased  to 
a  prior  applicant  for  the  lands. 
Duncan  Miller,  A-27959  (Aug.  3,  1959) 

One  who  applies  for  land  in  a  relin- 
quished lease  is  not  disqualified  to  do  so 
simply  because  he  knew  that  the  prior 
lease  was  to  be  relinquished. 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  properly  rejected  where 
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the  land  applied  for  is  later  leased  to  a 

prior  applicant  for  the  land. 

Duncan  Miller,  A-27959-A  (Aug.  3,  1959) 

An   oil  and  gas  lease  offer  for  lands 
covered  by  an  outstanding  lease  must  be 
rejected. 
Duncan  Miller,  A-27986  (Aug.  4,  1959) 

An  offer  for  a  noncompetitive  oil  and 
gas  lease  is  properly  rejected  where  the 
offeror  fails  to  tender  the  full  first  year's 
rental  with  the  application  and  the  amount 
of  rental  tendered  is  deficient  by  more  than 
10  percent  of  the  proper  amount  due. 
William  Dittman,  A-27972  (Aug.  4,  1959) 

An  oil  and  gas  lease  is  properly  held  for 
cancellation  where  it  was  issued  pursuant 
to  an  application  for  less  than  640  acres 
which  did  not  include  adjoining  lands 
available  for  leasing  at  the  time  when  the 
application  was  filed,  as  required  by  regu- 
lation, and  where  a  subsequent,  acceptable 
application  was  pending  when  the  lease 
was  issued. 
F.  W.  C.  Boesche,  A-27997  (Aug.  5,  1959) 

An  offer  to  lease  public  land  for  oil  and 
gas  purposes  is  converted  into  a  lease 
when  signed  on  behalf  of  the  United  States 
and  the  rental  payment  for  the  first  year 
of  the  lease  submitted  with  the  lease  offer 
is  fully  earned  so  that  withdrawal  of  the 
offer  and  refund  of  the  rental  payment 
is  not  permissible. 
Duncan  Miller,  A-28001  (Aug.  5,  1959) 

Lands  included  in  desert  land  entries 
not  impressed  with  a  reservation  of  oil  and 
gas  are  subject  to  filing  of  offers  for  oil 
and  gas  leases  and  where  the  lands  are 
determined  to  be  prospectively  valuable 
for  oil  and  gas  as  the  result  of  such  an 
offer  a  lease  may  properly  be  issued  to  the 
offeror  and  subsequent  applications  are 
properly  rejected. 

Joseph  8.  Rose,  Jr.,    Thomas   C.  Moran, 
A-27929   (Aug.  10,  1959) 

An  oil  and  gas  lease  offer  which  fails  to 
comply  with  the  Departmental  regulation 
requiring  that  leased  lands  not  exceed  an 
area  6  miles  square  is  entitled  to  priority 
only  from  the  time  that  the  defect  is 
remedied  by  relinquishment  of  land  out- 
side a  6-mile  square  area. 
Cecil  R.  Fuller,  Executor  of  the  Estate  of 
Aileen  8.  Fuller,  A-28020  (Aug.  11,  1969) 


An  oil  and  gas  lease  offer  which  in- 
cludes less  than  640  acres  is  properly  re- 
jected as  in  violation  of  the  Departmental 
regulation  requiring  that  an  offer  be  for 
not  less  than  640  acres. 

A  regulation  which  requires  that,  with 
certain  exceptions,  an  offer  for  a  non- 
competitive oil  and  gas  lease  under  the 
Mineral  Leasing  Act  must  include  not  less 
than  640  acres  is  a  reasonable  exercise  of 
the  discretion  vested  in  the  Secretary  of 
the  Interior  by  the  Mineral  Leasing  Act. 

The  manager  of  a  land  office  has  no  duty 
or  authority  to  correct  an  erroneous  de- 
scription of  land  in  an  oil  and  gas  offer  so 
as  to  make  the  offer  a  valid  one. 
W.  H.  Burnett,  William  Weinberg,  A-28037 
(Aug.  20,  1959) 

An  oil  and  gas  lease  offer  which  includes 
less  than  640  acres  of  land  is  properly  re- 
jected as  in  violation  of  the  Departmental 
regulation  requiring  that  an  offer  be  for 
not  less  than  640  acres. 

A  regulation  which  requires  that,  with 
certain  exceptions,  an  offer  for  a  noncom- 
petitive oil  and  gas  lease  under  the  Mineral 
Leasing  Act  must  include  not  less  than 
640  acres  is  a  reasonable  exercise  of  the 
discretion  vested  in  the  Secretary  of  the 
Interior  by  the  Mineral  Leasing  Act. 
W.  H.  Burnett,  William  Weinberg,  A-28046 
(Aug.  31, 1959) 

A  description  in  an  acquired  lands  oil 
and  gas  lease  offer  for  a  tract  of  unsur- 
veyed  land  which  uses  as  part  of  the 
boundary  a  line  drawn  on  a  map  prepared 
by  the  acquiring  agency,  but  which  does 
not  give  the  course  or  distance  for  such 
line,  is  incomplete  and  is  not  a  complete 
and  accurate  description  of  the  land  ap- 
plied for. 

An  acquired  lands  oil  and  gas  lease  offer 
which  described  a  tract  of  unsurveyed 
land  in  terms  of  the  tract  number  given  it 
when  it  was  acquired  by  the  United  States, 
the  outside  boundary  of  the  tract,  as  sur- 
veyed by  the  acquiring  agency,  and  a  line 
run  from  a  point  on  the  outside  boundary 
to  another  point  on  the  outside  boundary 
by  course  and  distance,  and  which  had,  as 
part  of  the  description,  a  map  used  by  the 
agency  administering  the  land  on  which  the 
part  of  the  tract  desired  was  marked  out, 
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complied  with  the  regulation  in  effect  at 
the  time  the  offer  was  filed. 

An  offer  to  lease  for  oil  and  gas  which 
does  not  contain  a  description  sufficient  to 
identify  the  land  is  properly  rejected  with 
loss  of  priority. 

Merwin      E.      Liss,      A-27924,      A-27940 
(Aug.  31,  1959) 

A  request  for  reinstatement  of  an  offer 
for  an  oil  and  gas  lease  which  the  offeror 
has  withdrawn  constitutes  a  new  filing 
which  must  comply  with  the  requirements 
of  the  regulations,  including  the  payment 
of  a  filing  fee,  to  earn  the  offeror  priority. 
Paul  D.  Haynes,  A-28043  (Sept.  21,  1959) 

66  I.D.  332 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  properly  rejected  where 
the  land  applied  for  has  been  leased  to  a 
prior  applicant  for  the  land. 

One  who  applies  for  land  in   a   relin- 
quished lease  is  not  disqualified  to  do  so 
simply   because  he  knew  that  the  prior 
lease  was  to  be  relinquished. 
Duncan  Miller,  A-28057    (Oct.   16,  1959) 

Under  the  regulations  in  effect  in  1957 
offers  for  unsurveyed  land  in  Alaska  were 
required  to  connect  the  description  of  the 
land  applied  for  to  an  approved  public 
land  survey  corner  only  if  the  land  was 
within  2  miles  of  a  public  land  survey  cor- 
ner and  where  the  land  was  not  within 
2  miles  of  an  approved  public  survey  cor- 
ner it  had  to  be  connected  with  such  perma- 
nent monument  as  would  enable  the  Bu- 
reau of  Land  Management  to  identify  its 
location  from  the  Bureau's  maps  and 
records. 

A  monumented  triangulation  station 
identified  as  a  "VABM  'Flat'  253"  "west  of 
and  in  the  vicinity  of  Iliamna  Lake"  is  a 
sufficient  description  of  a  permanent  monu- 
ment within  the  meaning  of  43  CFR,  1954 
Rev.,  71.2 (a) 2. 

Where  an  offer  for  a  noncompetitive  oil 
and  gas  lease  for  unsurveyed  lands  ties  the 
land  applied  for  to  two  separate  permanent 
monuments  in  such  a  way  that  the  points 
of  beginning  computed  from  each  do  not 
coincide,  and  the  second  tie  is  stated  in 
parentheses  as  a  further  identification  of 
the  first  point  of  beginning,  the  offer  is  to 


be  considered  on  the  basis  of  the  first  tie, 
the  second  being  disregarded  as  surplusage. 
Edgar  Paul  Boyko,  Milton  H.  Lightwood, 
Jr.,  A-28049  (Oct.  30, 1959) 

A  lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  or  permits  it  to  be  can- 
celed is  not  thereby  disqualified  from  apply- 
ing for  a  new  lease  of  the  same  lands,  nor 
is  a  person  disqualified  from  filing  simply 
because  he  knew  a  prior  lease  on  the  land 
was  to  be  relinquished. 
Duncan  Miller,  A-28114,  A-28136,  A-28137, 
A-28164,  A-28192,  A-28223,  A-28224 
(Oct.  30,  1959) 

Oil  and  gas  lease  offers  for  unsurveyed 
unnamed  islands  in  Alaska  are  properly 
rejected  where  the  description  in  the  offers 
states  only  that  the  islands  are  located 
between  named  unsurveyed  islands,  named 
bodies  of  water,  and  the  shoreline,  such  a 
description  being  too  indefinite  to  identify 
the  islands  included  in  the  offer;  and  oil 
and  gas  lease  offers  for  portions  of  unsur- 
veyed named  islands  in  Alaska  are  properly 
rejected  where  the  portion  of  the  island 
desired  is  described  only  by  quantity  of 
land  and  by  stating  the  direction  of  the 
land  applied  for  from  one  outside  bound- 
ary. 

Where  an  offer  contains  an  indefinite 
description  as  to  certain  unsurveyed  lands 
applied  for,  but  other  lands  in  the  offer 
are  properly  described,  the  offer  may  be 
accepted  as  to  the  properly  described  lands, 
all  else  being  regular. 

Where  an  oil  and  gas  lease  offer  includes 
certain  lands  which  are  properly  described 
and  others  which  are  indefinitely  described 
and  the  indefiniteness  of  the  description  of 
part  of  the  land  makes  impossible  a  deter- 
mination whether  the  entire  offer  describes 
land  which  can  be  contained  in  a  6-mile 
square  area,  and  the  description  in  the 
offer  does  not  violate  the  6-mile  square 
requirement,  the  offer  is  not  subject  to 
rejection  for  violation  of  the  6-mile  square 
rule. 

Where  the  exact  acreage  covered  by  an 
oil  and  gas  lease  offer  cannot  be  determined 
because  certain  unsurveyed  lands  included 
in  the  offer  cannot  be  identified  as  a  result 
of  the  indefinite  description  of  such  lands, 
but  other  lands  covered  by  the  offer  are 
properly  described,  and  where  it  cannot 
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probably  be  said  that  the  total  acreage  in 
the  offer  exceeds  2,560  acres,  the  offer  is 
not  subject  to  rejection  for  violation  of  the 
2,560-acre  rule. 

Where  the  amount  of  rental  submitted 
with  an  offer  appears  to  be  sufficient,  but 
this  cannot  be  positively  determined  be- 
cause a  part  of  the  land  covered  by  the 
offer  is  inadequately  described,  and  the 
rental  submitted  is  more  than  sufficient  for 
land  included  in  the  offer  which  is  properly 
described  and  cannot  be  said  to  be  insuffi- 
cient for  all  the  land  included  in  the  offer, 
the  offer  is  not  subject  to  rejection  on  the 
ground  that  insufficient  rental  was  sub- 
mitted. 
Duncan  Miller,  A-2S035  (Oct.  30,  1959) 

66  I.D.  370 

Land  included  in  an  outstanding  oil  and 
gas  lease  which  has  been  extended  by  the 
manager  is  not  available  for  leasing  to 
others  and  an  application  filed  for  such 
land  must  be  rejected  regardless  of 
whether  the  outstanding  lease  was  or  was 
not  properly  extended. 
Duncan  Miller  et  al.,  A-28120  (Nov.  9, 
1959)  66  I.D.  380 

The  fact  that  public  land  is  covered  by 
an  oustanding  application  for  an  oil  and 
gas  lease  does  not  render  it  not  available 
for  leasing  within  the  meaning  of  the  reg- 
ulation requiring  that,  with  certain  excep- 
tions, an  application  for  an  oil  and  gas 
lease  include  not  less  than  640  acres. 

A  noncompetitive  oil  and  gas  lease  offer 
for  2,560  acres  is  properly  rejected  in  its 
entirety  where  2.240  acres  of  the  land  ap- 
plied for  are  withdrawn  from  mineral 
leasing  and  other  land  adjoining  the  re- 
maining 320  acres  was  available  for  leas- 
ing at  the  time  the  application  was  filed. 
Janis  M.  Koslosky,  A-28103  (Nov.  10, 1959) 

66  I.D.  384 

Where  the  Geological  Survey  reports  to 
the  manager  that  a  lease  is  extended  by 
reason  of  production  and  the  manager  so 
notes  the  serial  register  page,  the  lands 
covered  by  the  lease  are  not  available  for 
further  leasing  until  the  termination  of  the 
lease  is  noted  in  the  tract  books,  even 
though  in  fact  production  on  the  lease  had 
ceased  prior  to  the  termination  of  the  pri- 
mary term  of  the  lease. 


Offers  to  lease  for  oil  and  gas  for  lands 
covered  by  an  oil  and  gas  lease  in  its  ex- 
tended term  must  be  rejected,  whether  the 
extension  is  valid  or  not,  because  such 
lands  are  not  open  to  filing  until  the  can- 
cellation or  termination  of  the  lease  has 
been  noted  on  the  tract  book. 
Duncan  Miller,  Louise  Cuccia,  A-28059 
(Nov.  17,  1959)  66  I.D.  388 

An  oil  and  gas  lease  offer  is  properly  re- 
jected as  to  surveyed  lands  which  are  not 
described  in  conformity  with  the  most 
recent  plat  of  survey. 

Doris  L.  Ervin  et  al,,  A-28106   (Nov.  20, 
1959)  66  I.D.  393 

Land  included  in  an  outstanding  oil  and 
gas  lease  which  has  been  extended  by  the 
manager  is  not  available  for  leasing  to  oth- 
ers and  an  application  filed  for  such  land 
must  be  rejected  regardless  of  whether 
the  outstanding  lease  was  or  was  not  prop- 
erly extended. 

M.    Blaine   Peterson,    A-28111    (Nov.    23, 
1959) 

An  offer  to  lease  for  oil  and  gas  which 
does  not  contain  a  description  sufficient 
to  identify  the  land  is  properly  rejected 
with  loss  of  priority. 
Merwin  E.  Liss,  A-28142  (Jan.  19,  1960) 

One  who  fails  to  appeal  from  the  rejec- 
tion of  an  oil  and  gas  lease  offer  is  not  en- 
titled to  reinstatement  of  the  application 
with  priority  over  an  intervening  appli- 
cant, even  though  the  rejection  was  er- 
roneous. 

Betty  Ketchum,  A-28132   (Jan.  21,  1960) 

67  I.D.  40 

The  Departmental  ruling  that  land  in- 
cluded in  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  to  others  and 
that  an  application  filed  for  such  land 
must  be  rejected  regardless  of  whether 
the  outstanding  lease  was  or  was  not 
properly  extended  is  adhered  to. 
Duncan  Miller  et  al.,  A-28258  et  al. 
(Feb.  10.  1960) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  lands  applied 
for  are  included  in  an  outstanding  oil 
and  gas  lease  issued  pursuant  to  a  prior 
application. 
Duncan  Miller,  A-28172  (Feb.  11,  1960) 
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It  is  proper  to  reject  offers  to  lease 
unsurveyecl  land  in  Alaska  under  the  Min- 
eral Leasing  Act  where  the  description 
given  in  one  offer  does  not  close  and 
where  the  probable  acreage  included  in  the 
other  offer  is  in  excess  of  the  limitation 
prescribed  by  Departmental  regulation. 
Wayland  B.  Lipscomb,  Charles  M.  Carruth- 
crs,  A-28159  (Feb.  24, 1960) 

Where  an  oil  and  gas  lease  offer  is  filed 
by  the  offeror  as  agent  for  a  corporation, 
the  offer  is  defective  and  must  be  rejected 
where  the  statements  required  by  the  oil 
and  gas  regulations  to  accompany  the  offer 
are  not  filed  with  the  offer. 
Roy  M.  Johnson,  A-28173  (Feb.  29,  1960) 

The  Secretary  of  the  Interior  has  juris- 
diction to  determine  what  is  public  land 
belonging  to  the  United  States  and  what 
incidents  or  rights  attach  to  such  land.  In 
the  exercise  of  that  authority  it  is  his 
right  and  duty  to  determine  whether  wa- 
ters overlying  areas  included  in  oil  and  gas 
lease  offers  are  navigable  or  nonnavigable. 
Navigable  Waters  in  Alaska,  M-36596 
(Mar.  15,  1960) 

An  oil  and  gas  lease  offer  is  properly 
rejected  where  the  land  applied  for  is 
covered  by  outstanding  leases  even  though 
such  leases  may  have  been  improperly 
extended. 

Blanche   W.   Sweeney,  A-28202    (Apr.   14, 
1960)  67   I.D.   139 

Acquired  lands  oil  and  gas  lease  appli- 
cations will  not  be  rejected  for  failure 
to  comply  with  a  requirement  added  to  the 
public  land  leasing  regulations  if  it  is 
doubtful  whether  the  amendment  of  the 
public  land  leasing  regulations  which 
added  the  requirement  also  applied  to 
acquired  lands  applications. 

An  application  for  an  acquired  lands 
oil  and  gas  lease  is  improperly  rejected 
where  the  applicant  does  not  accompany 
his  application  with  a  statement  as  to 
whether  he  is  the  sole  party  in  interest, 
as  required  for  a  public  land  lease  offer. 
Bert    Wheeler,    A-28253    (May    23,    1960) 

67  ID.  203 

When  an  oil  and  gas  lease  offer  is  im- 
properly excluded  from  a  drawing  to 
determine     the     priority     of     conflicting, 


simultaneously  filed  offers,  a  new  drawing 
must  be  held. 

Under  the  former  Departmental  regula- 
tion governing  acreage  limitations,  an 
offeror  holding  excess  acreage  at  the  time 
of  filing  an  offer  was  entitled  to  30  days 
within  which  to  reduce  his  holdings  and 
if  he  did  so  within  that  time  his  offer 
did  not  lose  priority  as  of  the  time  of 
filing. 

An  offeror  who  files  less  than  the  re- 
quired 5  copies  of  his  offer  retains  priority 
of  filing  if  he  files  the  requisite  number 
of  copies  within  30  days. 
John  H.  Anderson,  1\  K.  and  Evelyn  H. 
Sterling,  A-28218  (May  23,  1960) 

67  I.D.  209 

A  suspension  of  an  oil  and  gas  lease 
term  during  military  service  of  the  lessee 
granted  by  a  competent  official  of  the  De- 
partment of  the  Interior,  though  based 
upon  an  error  of  law,  segregates  the  land 
embraced  in  the  lease  and  prevents  initia- 
tion of  rights  by  other  lease  offerors  until 
termination  of  the  erroneous  suspension  is 
noted  in  the  tract  book. 

E.     B.     Todhunter,     Victoria-    L.     Cuccia, 
A-28197  (May  23,  1960) 

A  joint  oil  and  gas  lease  offer  signed  by 
only  one  of  the  offerors  is  incomplete  and 
must  be  rejected  in  its  entirety ;  it  cannot 
be  considered  as  the  individual  offer  of  the 
one  signing. 

The  manager  of  a  land  office  has  no  duty 
or  authority  to  ignore  any  portion  of  an 
oil  and  gas  lease  offer  in  order  to  regard 
it  as  a  valid  offer. 

Al  Warden,  Laivrence  T.  Eastes,  A-28262 
(May  31,  1960)  67  I.D.  223 

The  time  indicated  by  the  official  time 
stamp  on  an  oil  and  gas  lease  offer  must 
be  accepted  as  conclusively  establishing  the 
time  the  offer  was  filed  in  the  absence  of 
positive  evidence  showing  that  the  stamp- 
ing is  erroneous. 

An  oil  and  gas  lease  offer  is  properly  re- 
jected  when  the  offeror  fails  to  file  the 
necessary  number  of  copies  within  the  time 
permitted. 
C.  A.  Elect  wood,  A-28250   (June  3,  1960) 

A  lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  is  not  thereby  disquali- 
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fied  from  applying  for  a  new  lease  of  the 

same  lands. 

Duncan  Miller,  A-28293,  A-28456  (June  7, 

1960) 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  application  for  such  land 
must  be  rejected. 

Edwin  G.  Gibbs  et  ah,  A-28261   (June  8, 
1960)  67  I.D.  229 

One  who  files  a  public  land  oil  and  gas 
application   for    acquired   land   gains   no 
rights  to  the  land. 
Duncan  Miller,  A-28267  (June  8,  1960) 

The  partial  rejection  of  an  oil  and  gas 
lease  application  and  the  partial  cancella- 
tion of  oil  and  gas  leases  are  proper  as 
to  unsurveyed  lands  which,  according  to 
determinations  of  the  cadastral  engineer- 
ing officer  based  upon  the  applicants'  de- 
scriptions of  the  land,  conflict  with  leases 
issued  pursuant  to  prior  offers. 

Where  a  lease  is  issued  on  unsurveyed 
land  pursuant  to  an  application  which 
partially  conflicted  with  a  prior  lease  and 
the  subsequent  lease  omitted  part  of  the 
land  applied  for  which  did  not  conflict 
with  the  prior  lease,  thus  creating  a  hiatus 
between  the  two  leases,  and  where  the 
hiatus  can  be  closed  by  adding  to  the  de- 
scription in  the  subsequent  lease  a  metes 
and  bounds  description  of  the  land  in  the 
hiatus,  the  subsequent  lease  will  be  so 
amended.  Where  leases  for  unsurveyed 
land  partially  conflict  with  outstanding 
leases  based  upon  prior  offers  and  the  con- 
flicts can  be  eliminated  by  excepting  the 
areas  in  conflict  from  the  descriptions  in 
the  subsequent  leases,  the  subsequent  leases 
are  properly  canceled  as  to  the  area  in 
conflict  by  excepting  that  area  from  the 
lands  included  in  the  subsequent  leases. 

Oil  and  gas  lease  applications  for  unsur- 
veyed lands  will  not  be  suspended  pending 
actual  survey  to  establish  whether  a  por- 
tion of  the  lands  applied  for  conflicts  with 
prior  offers  where  determinations  based 
upon  the  applicants'  descriptions  of  the 
land  show  such  conflict  and  there  is  no  evi- 
dence that  the  conflict  does  not  exist 
Waring  Bradley,  James  M.  Snowden, 
A-28294,  A-28318  (June  28, 1960) 

67  I.D.  241 


An  offer  to  lease  for  oil  and  gas  for 
lands  covered  by  an  oil  and  gas  lease  in 
its  extended  term  must  be  rejected,  whether 
the  extension  is  valid  or  not,  because  such 
lands  are  not  open  to  filing  until  the  can- 
cellation or  termination  of  the  lease  has 
been  noted  on  the  tract  book. 
W.  W.  Priest,  A-28319  (June  28,  1960) 

Offers  for  oil  and  gas  leases  under  the 
Mineral  Leasing  Act  for  lands  in  the  north 
half  of  the  bed  of  the  San  Juan  River  from 
the  Utah-Colorado  border  to  the  mouth  of 
Chinle  Creek  are  properly  rejected  in  view 
of  the  pendency  of  litigation  between  the 
United  States  and  Utah  over  title  to  the 
bed  of  the  river  and  the  uncertainty  of 
any  determination  that  the  land  does  not 
fall  within  the  Navajo  Indian  Reservation. 
Pexco,  Inc.  et  ah,  A-28017  (July  11,  1960) 

A  person  otherwise  qualified  to  hold  a 
noncompetitive  oil  and  gas  lease  is  not 
disqualified  from  filing  an  offer  simply 
because  he  knew  a  prior  lease  of  the  land 
was  to  be  relinquished  and  filed  his  offer  in 
reliance  on  such  relinquishment. 
Duncan  Miller,  A-28359  (July  18,  1960) 

An  applicant  for  an  oil  and  gas  lease 
has  the  duty  of  keeping  the  Department 
informed  of  an  address  at  which  communi- 
cations from  the  Department  concerning 
the  offer  will  reach  him  and  if  he  fails 
to  do  so,  rendering  it  impossible  for  the 
Department  to  send  him  a  lease,  he  will 
be  considered  to  have  abandoned  his  offer. 
Kewanee  Oil  Company,  A-28325  (July  28, 
1960)  67  I.D.  305 

An  offer  to  lease  for  oil  and  gas  lands 
covered  by  an  oil  and  gas  lease  in  its  ex- 
tended term  because  of  partial  assignments 
must  be  rejected,  whether  the  extension 
is  valid  or  not,  because  such  lands  are  not 
open  to  filing  until  the  cancellation  or  ter- 
mination of  the  lease  has  been  noted  on  the 
tract  book. 
Bette  M.  Snyder,  A-28362  (July  28,  1960) 

An  oil  and  gas  lease  offer  for  lands  in- 
cluded   in    outstanding    leases    must    be 
rejected. 
Duncan  Miller,  A-28378  (Aug.  5,  1960) 

The  first  applicant  for  an  oil  and  gas 
lease  acquires  no  vested  right  to  have  a 
lease  issued  to  him  but  only  a  right  to  be 
preferred  over  other  applicants  if  a  lease 
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is  to  be  issued,  and  his  offer  is  properly 
rejected  if  the  land  applied  for  is  subse- 
quently withdrawn  from  mineral  leasing. 
Denver  R.  Williams,  A-28162  (Aug.  9, 
1960)  67  I.D.  315 

A  lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his   lease   is   not   thereby   dis- 
qualified from  applying  for  a  new  lease  of 
the  same  lands. 
Duncan  Miller,  A-28433  (Aug.  30,  1960) 

A  person  otherwise  qualified  to  hold  a 
noncompetitive  oil  and  gas  lease  is  not 
disqualified  from  filing  an  offer  because  he 
relinquished  a  lease  on  the  same  land  or 
because  he  knew  that  a  lease  of  the  land 
was  to  be  relinquished  and  filed  his  offer 
in  reliance  on  such  relinquishment. 
Duncan  Miller,  A-28398  (Aug.  31,  1960) 

A  withdrawal  of  an  oil  and  gas  lease 
offer  received  over  the  signature  of  the 
applicant  takes  effect  from  the  moment  it 
is  filed  and  all  rights  and  obligations  un- 
der the  offer  are  at  an  end  eo  instante  and 
this  is  so  even  though  the  withdrawal 
might  have  been  filed  by  mistake. 
Lauren  W.  Gibbs,  A-28384  (Sept.  21,  1960) 

67 1.  D.  350 

Where  an  offeror  appeals  from  the  re- 
jection of  his  noncompetitive  offer  to  lease 
for  oil  and  gas  and  it  appears  that  the 
land  it  describes  is  covered  by  a  prior  offer, 
action  on  the  appeal  of  the  junior  offeror 
should  await  final  action  on  the  senior 
offer. 

Oaylord  O.  Mickelson,  A-28238  (Sept.  26, 
1960) 

Oil  and  gas  offers  describing  strips  of 
unsurveyed  land  which  are  surrounded  by 
other  public  land  oil  and  gas  leases  are 
improperly  rejected  where  there  is  no 
doubt  that  the  strips  exist  and  they  are 
more  than  10  chains  wide  or  abut  other 
lands  leased  or  optioned  by  the  offeror. 

Union  Oil  Company  of  California,  A-28241 

(Sept.  26,  1960) 

An  acquired  lands  oil  and  gas  lease  ap- 
plication will  not  be  rejected  for  failure 
to  comply  with  a  requirement  added  to  the 
public  land  leasing  regulations  if  it  is 
doubtful  whether  the  amendment  of  the 
public    land    leasing    regulations    which 


added  the  requirement  also  applied  to  ac- 
quired lands  applications. 

An  application  for  an  acquired  lands  oil 
and  gas  lease  is  improperly  rejected  where 
the  applicant  does  not  accompany  his  ap- 
plication with  a  statement  as  to  whether 
he  is  the  sole  party  in  interest,  as  required 
for  a  public  land  lease  offer. 
Arthur  J.  Boeve,  A-28445  (Oct.  13,  1960) 

An  offeror  who  first  approaches  a  coun- 
ter for  the  purpose  of  filing  an  offer  to 
lease  and  who  thereupon  makes  an  oral 
declaration  to  the  clerk  that  he  wants  to 
file  an  application  shall  be  considered  to' 
have  made  a  proper  first  offer  and  will  be 
granted  priority  over  an  offeror  who  sec- 
ondly approaches  the  counter  and,  subse- 
quent to  the  oral  declaration,  physically 
tenders  his  application. 
Robert  L.  Bunnel,  R.  M.  Young,  Jr., 
A-28462  (Oct.  18,  1960) 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  application  to  lease  such 
land  must  be  rejected. 

M.  Finell  et  al,  A-28544,  A-28552,  A-28555 
( Nov.  14,  1960 )  67  I.D.  393 

Oil  and  gas  lease  offers  which  do  not 
comply  with  the  mandatory  requirements 
of  the  regulations  must  be  rejected  with- 
out priority,  and  in  offeror's  unfamiliarity 
with  new  requirements  which  are  not  re- 
ferred to  in  the  oil  and  gas  lease  offer 
form  required  to  be  used  by  applicants 
is  no  basis  for  allowing  oil  and  gas  lease 
offers  which  do  not  comply  with  a  re- 
cently adopted  regulation  for  filing  an 
offer. 

The  regulatory  provisions  permitting 
approval  of  a  lease  offer  which  meets  all 
other  requirements  for  filing  except  that 
it  is  on  a  lease  form  not  currently  in  use 
or  on  a  form  not  correctly  reproduced  (pro- 
viding it  contains  the  statement  that  the 
offeror  agrees  to  be  bound  by  the  terms 
and  conditions  of  the  lease  form  in  effect 
at  the  date  of  filing)  do  not  warrant  al- 
lowance of  offers  which  do  not  comply 
with  a  recently  adopted  requirement  for 
filing,  and  where  information  as  to  whether 
an  offeror  is  the  sole  party  in  interest 
is  required  by  regulation  an  offer  which 
does  not  include  that  information  is  de- 
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fective,  regardless  of  the  form  on  which 
the  offer  is  filed. 

Genia  Ben  Ezra  et  ah,  A-28397,  A-28484 
(Nov.  16,  1960)  67  I.D.  400 

An  oil  and  gas  lease  offer  filed  while  an 
outstanding  lease  of  the  same  land  re- 
mains effective  is  properly  rejected;  an 
offer  simultaneously  filed  with  other  of- 
fers to  lease  the  same  land  is  properly  in- 
cluded in  a  drawing  and  rejected  when 
the  lease  is  awarded  in  response  to  an 
offer  which  acquired  priority  in  the 
drawing. 

The  time  of  filing  oil  and  gas  offers  is 
determined  by  the  time  stamp  on  the  of- 
fers; sequence  of  filing  is  not  necessarily 
reflected  by  the  serial  number  assigned  to 
the  offers. 

Harold  Ladd   Pierce,   A-28495    (Nov.   22, 
1960)  67  I.D.  428 

Oil  and  gas  lease  applications  are  prop- 
erly rejected  where  information  as  to 
whether  or  not  the  offeror  is  the  sole  party 
in  interest  was  not  submitted  as  required 
by  regulation,  43  CFR,  1959  Supp.,  192.42- 
(e)  (3)  (iii). 

&.  cG  B.  Oil,  Incorporated,  et  al.,  A-28500, 
A-28501,  A-28520  (Dec.  15,  1960) 

Where  the  last  two  sentences  of  a  regu- 
lation might  be  read  to  permit  15  days 
for  filing  a  statement  which  is  required 
by  the  first  sentence  to  be  filed  with  the 
offer,  an  applicant  who  submits  the  state- 
ment within  15  days  after  filing  his  offer 
will  be  held  to  have  complied  with  the  re- 
quirement. 

Barbara   Rubenstein,    A-28508    (Dec.    28, 
1960) 

The  rejection  of  an  oil  and  gas  lease 
offer  for  unsurveyed  land  on  the  ground 
that  the  land  is  covered  by  outstanding- 
leases  will  be  set  aside  and  the  case  re- 
manded for  reconsideration  where  a  recent 
protracted  survey  of  the  area  indicates 
that,  due  to  the  irregular  size  of  the  sec- 
tions in  which  the  land  applied  for  is 
situated,  most  of  the  land  included  in  the 
offer  is  probably  available  for  leasing. 
Gorman  E.  Hanson,  A-28532  (Jan.  4, 1961) 

A  lessee  of  an  oil  and  gas  lease  who  re- 
linquishes   his   lease   is   not    thereby    dis- 


qualified for  the  award  of  a  new  lease  of 
the  same  land. 

Duncan  Miller,  A-28586,  A-28633,  A-28671, 
A-28686  (Jan.  25, 1961) 

An  application  for  land  covered  by  an 
outstanding  oil  and  gas  lease  must  be 
rejected. 

J.   Harry   Henderson,   A-28583    (Feb.   10, 
1961) 

Where  an  offer  to  lease  lands  cannot  be 
accepted  because  the  lands  are  not  avail- 
able for  leasing,  the  offer  will  be  rejected 
and  not  held  in  suspense  until  the  land 
may  become  available  for  leasing. 
J.  G.  Hatheway  et  al.,  A-27368,  A-27523 
(Feb.   28,   1961)  68  I.D.   48 

A  lessee  of  an  oil  and  gas  lease  who* 
relinquishes  his  lease  is  not  thereby  dis- 
qualified for  the  award  of  a  new  lease  of 
the  same  land. 

An  oil  and  gas  lease  offer  is  properly 
rejected  where  the  land  applied  for  is 
covered  by  outstanding  extended  leases 
regardless  of  whether  the  extensions  were 
proper. 
Duncan  Miller,  A-28599  (Apr.  3,  1961) 

The  Departmental  regulation  and  in- 
structions which  require  that  an  oil  and 
gas  lease  offer  be  filled  in  on  a  typewriter 
or  printed  plainly  in  ink  and  signed  in  ink 
do  not  require  that  each  of  the  five  re- 
quired copies  of  an  offer  be  individually 
signed  in  ink  and  it  is  improper  to  reject 
an  offer  because  only  one  copy  was  directly 
signed  in  ink  and  the  signature  was  im 
pressed  on  the  other  four  copies  through 
the  use  of  carbon  paper. 
Duncan  Miller,  Robert  A.  Priest  er, 
A-28621,  A-28651,  A-28644  (May  10,  1961) 

An  application  for  a  single  extension  of 
a  noncompetitive  lease  under  section  17 
of  the  Mineral  Leasing  Act,  as  amended, 
is  not  required  by  statute  or  regulation  to 
include  all  of  the  land  leased  during  the 
original  5-year  term,  and  an  application 
for  extension  covering  only  a  portion  of 
the  leased  lands  may  be  allowed,  all  else 
being  regular. 

An  application  for  the  partial  extension 
of  a  lease  under  section  17  of  the  Mineral 
Leasing  Act,  as  amended,  is  not  improper 
and  a  relinquishment  need  not  be  filed  tc 
terminate  the  lease  as  to  the  lands  foi 
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which  an  extension  is  not  desired,  as  the 
lease  terminates  by  operation  of  law  at  the 
end  of  the  initial  5-year  term  in  the  absence 
of  an  application  for  extension. 

The  filing  of  an  application  for  a  single 
extension  of  a  noncompetitive  lease  under 
section  IT  of  the  Mineral  Leasing  Act,  as 
amended,  segregates  only  the  lands  leased 
during  the  initial  5-year  lease  term  which 
are  included  in  the  extension  application, 
and  the  remaining  leased  lands  not  in- 
cluded in  the  application  come  available 
for  new  offers  upon  the  expiration  of  the 
5-year  term  of  the  lease. 
Duncan  Miller,  A-28588   (June  20,  1961) 

68  I.D.  158 

Dismissal  of  a  protest  against  priorities 
established  by  public  drawing  of  oil  and 
gas  lease  offers  is  proper  when  allegations 
of  irregularity  in  the  drawing  or  circum- 
vention or  violation  of  governing  regula- 
tions are  supported  only  by  self-serving 
statements. 
Duncan  Miller,  A-28637    (July  10,  1961) 

A  junior  oil  and  gas  lease  offer  is  prop- 
erly rejected  even  though  the  prior  offer  is 
filed  by  one  who  relinquishes  his  lease  on 
the  same  land  or  by  one  who  knew  a  pre- 
vious lease  of  the  land  was  to  be  relin- 
quished and  filed  his  offer  in  reliance  on 
such  relinquishment. 
Duncan  Miller,  A-28647  (July  20,  1961) 

The  purpose  of  a  drawing  is  to  deter- 
mine the  order  of  consideration  of  conflict- 
ing oil  and  gas  lease  offers  simultaneously 
filed  and  no  action  should  be  taken  with 
respect  to  any  of  the  offers  included  in 
such  a  drawing  which  will  bar  considera- 
tion of  those  offers  in  the  event  the  offeror 
drawing  first  priority  does  not  qualify  for 
a  lease. 
Henry  S.  Morgan,  A-28688  (Aug.  30,  1961) 

A  person  otherwise  qualified  to  hold  a 
noncompetitive  oil  and  gas  lease  is  not 
disqualified  from  filing  an  offer  simply 
because  he  knew  a  prior  lease  of  the  land 
was  to  be  relinquished  and  filed  his  offer 
upon  such  relinquishment. 
Duncan  Miller,  A-28692  (Aug.  30,  1961) 

Reinstatement  of  an  oil  and  gas  lease 
offer  is  properly  denied  when  the  offer  was 
rejected  because  it  applied  for  land  in  an 
outstanding  lease,  even  though  the  request 


for  reinstatement  is  based  on  the  fact  that 

the    outstanding    lease    was    improperly 

issued. 

Duncan  Miller,  A-29012  (Sept.  1,  1961) 

Offers  to  lease  lands  which  were  at  the 
time  of  filing  open  to  the  filing  of  such 
offers  are  entitled  to  prior  consideration 
over  offers  filed  at  a  later  date,  following 
an  interim  when  the  area  was  closed  to 
the  filing  of  such  offers. 
James  K.  Tallman  et  al.,  A-28594, 
A-28609,  A-28619  (Sept.  1,  1961) 

68  I.D.  256 

The  Secretary  of  the  Interior  can  reject 
an  offer  to  lease  for  oil  and  gas  when  he 
determines  that  such  action  is  in  the  public 
interest  even  though  the  land  applied  for 
may  have  been  open  to  oil  and  gas  leasing 
when  the  offer  was  filed. 
Richard  K.  Todd  et  al.,  A-28090,  A-28311, 
A-28374  (Oct.  30,  1961)  68  I.D.  291 

An  oil  and  gas  offer  may  properly  be  re- 
jected where  the  land  applied  for  is  sub- 
sequently selected  by  the  State  of  Alaska 
but  the  offer  should  not  be  rejected  until 
the  selection  is  approved. 
H.  T.  Birr,  III,  A-28678  (Nov.  2,  1961) 

Where  oil  and  gas  offers  are  rejected  be- 
cause they  did  not  draw  top  priority  at  a 
drawing  of  offers  simultaneously  filed  and 
new  offers  are  filed  before  the  first  offers 
are  withdrawn  or  the  time  period  has  run 
for  appealing  from  the  rejection  of  the  first 
offers,  the  new  offers  must  be  rejected  if 
they  together  with  the  first  offers  exceed 
the  acreage  limitation  prescribed  by  regu- 
lation. 

Edwin  a.  Gibbs,  A-28716   (Nov.  2,  1961) 

68  I.D.  325 

An  oil  and  gas  lease  offer  filed  in  single 
copy  is  properly  denied  priority  as  of  the 
date  it  is  first  filed  because  of  the  offeror's 
failure  to  file  four  additional  copies  within 
the  period  allowed  by  the  regulations. 

Where  only  a  single  copy  of  an  oil  and 
gas  lease  offer  is  filed  originally  and  the 
four  remaining  required  copies  of  the  offer 
are  filed  after  the  30-day  grace  period  al- 
lowed by  the  regulation  but  before  the 
offer  is  adjudicated,  the  offer  should  not  be 
rejected  but  should  have  priority  only  as 
of  the  date  the  additional  copies  are  filed. 
Tom  Hoover,  A-28748  (Nov.  15,  1961) 
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An  oil  and  gas  lease  offer  is  properly 
denied  priority  as  of  the  date  it  is  first 
filed  when  it  is  not  accompanied  by  the 
statement  or  statements  of  interests  re- 
quired by  Departmental  regulation  and 
such  statement  or  statements  are  not  filed 
within  the  15-day  period  allowed  by  the 
regulation. 

Where  an  oil  and  gas  lease  offer  is  de- 
fective for  failure  to  file  the  required  sole 
party  at  interest  statement  and  the  state- 
ment is  not  filed  until  after  the  fifteen  day 
period  allowed,  the  offer  has  priority  only 
from  the  date  on  which  the  statement  is 
filed. 

An  oil  and  gas  lease  offer  defective  for 
failure  to  file  a  sole  party  at  interest  state- 
ment within  the  time  allowed  is  not  to  be 
rejected  for  that  reason  if  the  defect  is 
cured  before  the  offer  is  adjudicated,  but 
the  offer  earns  priority  only  from  the  time 
the  defect  is  cured. 

Although  the  regulation  permits  an  of- 
feror to  file  initially  less  than  five  copies 
with  his  offer  and  supply  the  remaining  re- 
quired copies  within  30  days  without  loss 
of  priority,  if  the  copy  first  filed  is  de- 
fective and  the  defect  is  cured  by  the 
later  filing,  the  offer  earns  priority  only 
from  the  date  of  the  later  filing. 
James  E.  Menor,  A-29006  (Nov.  15,  1961) 

A  protest  against  issuance  of  an  oil  and 
gas  lease  to  an  offeror  who  filed  his  offer 
after  the  relinquishment  of  a  prior  lease 
on  the  land  is  properly  rejected  where  the 
protest  is  based  simply  on  an  irresponsible 
charge  that  an  iniquitous  relationship 
existed  between  the  offeror  and  former 
lessee  and  there  is  no  evidence  to  support 
the  charge. 
Duncan  Miller,  A-29312  (Jan.  29,  1962) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  is  properly  rejected  if  the 
lands  covered  thereby  are  the  subject  of 
an  existing  and  valid  oil  and  gas  lease. 
Carolyn  C.  Stock  me  j/er,  A-2S756  (Jan.  30. 
1962D 

Oil  and  gas  lease  offers  which  were  filed 
before  the  amendment  Of  the  Mineral  Leas- 
ing Act  by  the  act  of  Sept.  2,  1960, 
and  which  are  still  pending  are  subject  to 
the  act  of  Sept.  2,  1960,  and  offerors 
thereunder  are  properly  required  to  con- 


sent to  leases  subject  to  the  terms  of  the 
act  of  Sept.  2,  1960. 

Harold  Ladd  Pierce  et  al.,  A-28819, 
A-28904,  A-2S907,  A-28917,  A-2S930, 
A-28963,  A-28972,  A-28973,  A-29054, 
A-29080,  A-29214   (Mar.  26,  1962) 

69  I.D.  14 

An  oil  and  gas  lease  offer  for  separate 
tracts  comprising  less  than  640  acres  is 
properly  allowed  as  to  one  tract  which  is 
surrounded  by  land  not  available  for  leas- 
ing and  properly  rejected  as  to  another 
tract  which  adjoins  land  that  was  avail- 
able for  leasing  when  the  offer  was  filed 
but  was  not  included  in  the  offer. 
Gulf  Oil  Corporation  et  al,  A-2S569 
(Apr.  20,  1962)  69  I.D.  30 

Lands  withdrawn  from  all  forms  of  ap- 
propriation under  the  public  land  laws, 
including  the  mining  and  mineral  leasing 
laws,  and  reserved  for  the  use  of  the  De- 
partment of  the  Air  Force  are  not  available 
for  leasing  under  the  Mineral  Leasing  Act 
of  1920  and  an  oil  and  gas  lease  offer  for 
such  land  is  properly  rejected  although 
filed  prior  to  the  withdrawal. 
M.  B.  Kirkpatrick,  A-28330a  (May  17, 
1962) 

Oil  and  gas  lease  offers  which  were  filed 
before  the  amendment  of  the  Mineral  Leas- 
ing Act  by  the  act  of  Sept.  2,  1960,  and 
which  are  still  pending,  as  well  as  offers 
which  were  filed  after  Sept.  2,  1960, 
are  subject  to  the  act  of  Sept.  2,  1960, 
and  offerors  thereunder  are  properly  re- 
quired to  consent  to  leases  subject  to  the 
terms  of  the  act  of  Sept.  2,  1960. 
Milton  H.  Lichtenwalner  et  al.,  A-2S909, 
A-29052,  A-29208  (June  15,  1962) 

An  offer  to  lease  lands  lying  within  the 
part  of  the  Kenai  National  Moose  Range 
closed  to  oil  and  gas  leasing  by  the  Secre- 
tary's order  of  July  24,  1958,  is  properly 
rejected. 

Doris  L.  Ervin,  Executrix  of  the  Estate  of 
E.  Wells  Ervin,  Deceased,  A-2S330 
(July  11,  1962) 

Where  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  declare 
by    regulation    that    lands    in    a    wildlife 
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refuge  will  be  closed  to  oil  and  gas  leasing, 
it  is  proper  to  reject  oil  and  gas  lease  of- 
fers covering  such  land,  even  though  the 
land  applied  for  may  have  been  open  to  oil 
and  gas  leasing  when  the  offers  were  filed. 
Duncan  Miller,  A-28368  (July  11,  1962) 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  offer  to  lease  such  land  is 
properly  rejected  even  though  the  lease  has 
been  improperly  extended. 
Kathleen  Morrison,  A-28815  (July  17, 
1962) 

A  mere  assertion  without  proof  by  an 
offeror  for  an  oil  and  gas  lease  whose  offer 
was  rejected  because  a  lease  was  issued  to 
a  prior  offeror  that  the  latter  had  knowl- 
edge of  the  relinquishment  of  a  previous 
lease  on  the  land  before  he  filed  or  was  the 
alter  ego  of  the  previous  lessee  furnishes 
no  basis  for  canceling  the  lease. 
Duncan  Miller,  A-28864  (July  30,  1962) 

An  oil  and  gas  lease  offer  which  is  defec- 
tive because  it  does  not  include  the  proper 
rental  payment  is  properly  rejected;  the 
acquisition  of  first  priority  in  a  drawing 
establishes  only  the  order  in  which  an 
offer  will  be  considered  and  does  not  cure 
any  defects  in  the  offer. 
Duncan  Miller,  A-28946  (Aug.  6,  1962) 

A  description  of  the  "SE%,  NE1^"  of  a 
section  of  public  land  in  an  oil  and  gas 
lease  offer  must  be  interpreted  as  a  desig- 
nation of  both  subdivisions  and  not  of  the 
"SE^NE1^"  merely  because  the  latter  in- 
terpretation is  consistent  with  the  acreage 
indicated  in  the  offer  and  with  the  rental 
payment  submitted  with  it,  and  the  offer 
is  properly  rejected  where  the  rental  pay- 
ment is  deficient  by  more  than  10  percent 
from  the  rental  required  for  the  land  as 
literally  described. 

A  land  office  employee  has  no  authority 
or  duty  to  alter  an  erroneous  description 
of  land  in  an  oil  and  gas  lease  offer  in 
order  to  regard  it  as  a  valid  offer. 
Lendal  R.  Smith,  Sf.,  A-28868  (Aug.  10, 
1962) 

Where  oil  and  gas  lease  offers  are  re- 
jected because  of  conflicts  with  offers 
previously  filed  and  where  the  offerors  pre- 
sent nothing  on  appeal  to  show  that  the 


conflicts  do  not  exist,  the  decision  rejecting 

the  offers  will  be  affirmed. 

Alvin  A.  Polet  et  al.,  A-28958   (Sept.  10, 

1962) 

Oil  and  gas  lease  offers  for  land  within 
expired  leases  filed  prior  to  the  time  when 
the  lands  will  become  available  for  new 
lease  offers  under  a  Departmental  regula- 
tion must  be  rejected. 

Richard  P.  De  Smet,  A-28910   (Sept.  11, 
1962) 

An  oil  and  gas  lease  offer  for  separate 
tracts  of  land  comprising  less  than  640 
acres  is  properly  rejected  as  to  one  tract 
that  adjoins  land  which  was  available  for 
leasing  when  the  offer  was  filed  but  was 
not  included  in  the  offer  but  must  be 
accepted  as  to  another  tract  entirely  sur- 
rounded by  land  not  available  for  leasing. 
Arapahoe  Oil  Company,  A-28842  (Sept.  14, 
1962) 

A  challenge  to  the  eligibility  of  an  oil 
and  gas  lease  offeror  cannot  be  predicated 
simply  because  others  having  the  same 
surname  filed  simultaneous  offers ;  it  must 
be  shown  that  one  person  sought  to  en- 
hance his  chances  of  obtaining  a  lease  by 
submitting  a  number  of  offers  intended 
for  his  benefit. 
Duncan  Miller,  A-28840   (Sept.  14,  1962) 

A  simultaneously  filed  noncompetitive 
oil  and  gas  lease  offer  that  is  drawn  106th 
of  179  such  offers  is  properly  rejected  after 
issuance  of  a  lease  to  an  offer  of  higher 
priority  even  though  the  serial  numbers 
of  the  offers  included  in  the  drawing  were 
not  previously  recorded  in  the  serial  reg- 
ister or  posted  in  the  tract  book,  there 
being  no  requirement  in  the  Department's 
regulations  for  following  such  a  procedure. 
Duncan  Miller,  A-29025   (Sept.  19,  1962) 

Oil  and  gas  lease  offers  for  land  within 
expired  leases  filed  prior  to  the  time  when 
the  lands  will  become  available  for  new 
lease  offers  under  a  Departmental  regula- 
tion must  be  rejected. 

Louise  SafarUc  and  Raymond  J.  Hansen, 
A-29119  (Sept.  19,  1962) 

When  the  Secretary  of  the  Interior  exer- 
cises his  discretionary  authority  to  issue 
oil  and  gas  leases  by  declaring  that  cer- 
tain areas  of  public  land  will  be  closed 
to    oil    and   gas    leasing   because   leasing 
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would  be  incompatible  with  other  uses  to 
which   the   land   is   devoted,    oil   and  gas 
lease  offers  covering   land   in   the  closed 
area  are  properly  rejected. 
Jack  V.  Walker,  A-28556  (Sept.  21,  1962) 

Where  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  de- 
clare by  regulation  that  lands  in  a  wild- 
life refuge  will  be  closed  to  oil  and  gas 
leasing,  it  is  proper  to  reject  oil  and  gas 
lease  offers  covering  such  land,  even 
though  the  land  applied  for  may  have 
been  open  to  oil  and  gas  leasing  when 
the  offers  were  filed. 
Duncan  Miller,  A-28937  (Sept.  25,  1962) 

A  drawing  to  determine  the  priority  of 
conflicting,  simultaneously  filed  noncom- 
petitive oil  and  gas  lease  offers  is  properly 
vacated  and  a  new  drawing  held  when  it 
is  ascertained  that  one  such  offer  was  im- 
properly excluded  from  the  drawing. 
John  Halagan,  A-29027   (Oct.  4,  1962) 

The  limitation  of  2,560  acres  which  may 
be  included  in  an  acquired  lands  oil  and 
gas  lease  offer  is  imposed  for  the  purpose 
of  confining  the  physical  extent  of  a  lease 
and  that  acreage  may  not  be  exceeded  in 
an  offer  even  though  the  United  States 
owns  less  than  the  entire  interest  in  the 
oil  and  gas  deposits  so  that  the  net  acreage 
chargeable  to  the  offeror  and  for  which 
he  must  pay  rental  is  less  than  2,560  acres. 
Brace  Anderson,  A-28696  (Oct.  10,  1962) 

69  I.D.  169 

An  oil  and  gas  lease  offer  for  separate 
tracts  of  land  comprising  less  than  640 
acres  is  properly  rejected  as  to  tracts  that 
adjoin  land  which  was  available  for  leas- 
ing when  the  offer  was  filed  but  was  not 
included  in  the  offer  but  must  be  accepted 
as  to  other  tracts  entirely  surrounded  by 
land  not  available  for  leasing,  and  it  is  im- 
proper to  hold  for  cancellation  a  lease  is- 
sued only  for  such  isolated  cracts. 
Duncan  Miller,  A-28767  (Supp.)  (Oct.  10, 
1962) 

Where  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  de- 
clare by  regulation  that  lands  in  a  wildlife 
refuge  will  be  closed  to  oil  and  gas  leas- 
ing, it  is  proper  to  reject  oil  and  gas  lease 


offers  covering  such  land,  even  though  the 

land  applied  for  may  have  been  open  to 

oil  and  gas  leasing  when  the  offers  were 

filed. 

Duncan  Miller,  A-29041   (Nov.  7,  1962) 

A  person  otherwise  qualified  to  hold  a 
noncompetitive  oil  and  gas  lease  is  not 
disqualified  from  filing  an  offer  simply  be- 
cause he  knew  that  an  earlier  lease  of  the 
land  was  to  be  relinquished  and  filed  his 
offer  upon  such  relinquishment. 
Duncan  Miller,  A-29057  (Nov.  20,  1962) 

Where  oil  and  gas  lease  offers  do  not 
draw  first  priority  in  a  drawing  of  simul- 
taneously filed  offers  they  may  be  condi- 
tionally rejected,  subject  to  reinstatement 
in  the  event  offers  with  higher  priorities  in 
the  drawing  do  not  ripen  into  leases. 
Robert  B.  Nation,  Theodore  R.  Barker, 
A-29071,  A-29523  (Dec.  5,  1962) 

An  oil  and  gas  lease  offer  for  separate 
tracts  of  land  comprising  less  than  640 
acres  in  the  aggregate  is  properly  allowed 
as  to  one  or  more  tracts  which  are  sur- 
rounded by  land  unavailable  for  leasing 
and  properly  rejected  as  to  another  tract 
which  adjoins  land  available  for  leasing 
when  the  offer  was  filed  but  not  included 
in  the  offer. 
Adele  J.  Young,  A-29090  (Dec.  7,  1962) 

Oil  and  gas  lease  offers  which  were  filed 
after  the  amendment  of  the  Mineral  Leas- 
ing Act  on  Sept.  2,  1960,  are  subject  to  the 
amendatory  act  and  the  offerors  are 
properly  required  to  consent  to  leases  sub- 
ject to  the  terms  of  the  amendatory  act. 
Melba  H.  Rosi,  A-29115  (Dec.  10,  1962) 

An  oil  and  gas  lease  offeror  who  accepts 
a  refund  of  the  advance  rental  payment 
submitted  with  his  offer,  which  refund 
is  made  pursuant  to  an  unauthorized  with- 
drawal of  the  offer  of  which  he  knows 
nothing,  and  who  makes  no  inquiry  into 
the  status  of  his  offer  until  after  the  land 
office  has  issued  a  lease  in  response  to  an 
offer  filed  several  months  after  the  refund 
is  made,  is  properly  denied  reinstatement 
of  his  offer  and  cancellation  of  the  existing 
lease. 
Given  Gaukel,  A-29017  (Dec.  14,  1962) 

An  oil  and  gas  lease  offer  which  does 
not  comply  with  the  mandatory  require- 
ment of  an  oil  and  gas  regulation  that  the 
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filing  fee  and  advance  rental  must  be  sub- 
mitted as  separate  remittances  must  be 
rejected  without  priority,  and  an  offeror's 
unfamiliarity  with  the  regulation,  which  is 
not  set  out  in  the  oil  and  gas  lease  offer 
form  required  to  be  used  by  offerors,  does 
not  excuse  noncompliance  with  the  regula- 
tion. 
Ernest  O.  Tullis,  A-29678  (Dec.  27,  1962) 

A  noncompetitive  oil  and  gas  lease  er- 
roneously issued  pursuant  to  an  offer  filed 
by  one  acting  as  an  agent  for  the  offeror 
without  an  accompanying  statement  of 
any  possible  interest  of  the  agent  in  the 
offer  or  the  prospective  lease,  as  required 
by  regulation  43  OFR  192.42(e)(4),  is 
properly  held  for  cancellation. 
Charles  B.  Gonsales  et  at,  Western  Oil 
Fields,  Inc.,  et  al.,  A-28699,  A-28887 
(Dec.  28,  1962)  69  I.D.  236 

An  oil  and  gas  lease  offer  which  contains 
a  description  of  the  land  to  be  leased 
placed  upon  the  offer  by  means  of  the 
duplicating  process  known  as  "ditto" 
meets  the  requirement  of  a  Departmental 
regulation  that  it  be  prepared  in  ink. 

A  person  who  selects  the  land  to  be  ap- 
plied for,  fills  in  the  land  description  on  a 
previously  signed  oil  and  gas  lease  offer, 
and  files  the  offer  is  the  agent  of  the  of- 
feror and  the  offer  to  earn  priority  must 
be  accompanied  by  the  statement  required 
by  the  pertinent  regulation,  43  CFR  192.42 
(e)(4). 

Where  an  oil  and  gas  lease  offer  is  filed 
by  a  person  pursuant  to  a  written  agree- 
ment under  which  he  is  empowered  to  act 
as  an  attorney  in  fact  for  the  offeror,  the 
offer  to  earn  priority  must  be  accompanied 
by  the  statement  required  by  the  pertinent 
regulation,  43  CFR  192.42(e)(4),  even 
though  the  party's  offer  is  prepared  in  a 
manner  not  specifically  provided  for  in  the 
agreement. 

The  Department's  regulation,  43  CFR 
192.42(e)(4),  requiring  statements  of  in- 
terest to  be  filed  where  an  agent  or  attor- 
ney in  fact  has  been  authorized  to  act  with 
respect  to  an  offer  is  applicable  to  a  situa- 
tion where  the  agent's  authority  to  act 
ceases  with  the  filing  of  the  offer. 
Eugenia  Bate,  A-28519  (Dec.  28,  1962) 

69  I.D.  230 


An  oil  and  gas  lease  offer  is  properly 
rejected  when  it  is  not  accompanied  by  the 
statement  or  statements  of  interests  re- 
quired by  Departmental  regulation  and 
such  statement  or  statements  are  not  there- 
after filed  within  the  15-day  period  al- 
lowed by  the  regulation. 
Gerald  Breslauer,  A-29129  (Jan.  10,  1963) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected when  the  offeror  fails  to  file  the 
requisite  number  of  copies  of  his  offer 
within  the  30-day  period  allowed  by  Depart- 
mental regulation  for  filing  such  copies 
without  loss  of  priority ;  the  fact  that  the 
offer  was  filed  under  the  procedure  speci- 
fied in  43  CFR,  1961  Supp.,  192.43  does  not 
cure  the  defect  in  the  offer  resulting  from 
lack  of  the  proper  number  of  copies. 
E.  A.  Cullertson  and  Wallace  W.  Irwin, 
A-29109  (Jan.  14, 1963) 

A  protest  against  issuance  of  an  oil  and 
gas  lease  to  an  offeror  who  filed  his  offer 
after  the  relinquishment  of  a  prior  lease 
on  the  land  is  properly  rejected  where  the 
protest  is  based  simply  on  an  irresponsible 
charge  that  an  iniquitous  relationship  ex- 
isted between  the  offeror  and  former  lessee. 
Duncan  Miller,  A-29190  (Jan.  29,  1963) 

It  is  proper  to  reject  an  offer  for  a  non- 
competitive oil  and  gas  lease  where  the 
lands  applied  for  are  (1)  in  a  producing 
lease,  or  (2)  in  a  lease  which  was,  during 
its  extended  term,  further  extended  by 
reasons  of  a  discovery  made  on  a  lease  out 
of  which  the  extended  lease  was  segregated 
by  partial  assignment. 
Duncan  Miller,  A-28709  (Jan.  31,  1963) 

70  I.D.  1 

An  oil  and  gas  lease  offer  filed  before  the 
amendment  of  the  Mineral  Leasing  Act  on 
Sept.  2,  1960,  which  is  pending  thereafter 
is  subject  to  the  amendatory  act  and  the 
offeror  is,  therefore,  properly  required  to 
consent  to  the  terms  of  a  lease  as  required 
by  the  act  of  Sept.  2,  1960. 
Duncan  Miller,  A-29231  (Feb.  5,  1963) 

An  oil  and  gas  lease  offer,  whether  for 
public  land  or  acquired  land,  which  was 
filed  before  the  amendment  of  the  Mineral 
Leasing  Act  on  Sept.  2,  1960,  and  which 
was  still  pending  at  that  time  became  sub- 
ject to  the  act  of  Sept.  2,  1960,  so  that  the 
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offeror  is  properly  required  to  consent  to 
the  issuance  of  a  lease  subject  to  the  terms 
prescribed  by  the  amendatory  act. 
Lucille   8.    West,   Duncan   Miller   et   al., 
A-29242  et  al.  (Feb.  25, 1963) 

The  mere  filing  of  an  offer  to  lease  land 
for  oil  and  gas  purposes  creates  no  vested 
right  in  the  land. 

John  R.  Roderick  and  C.  Calvert  Knudsen, 
A-29044  (Mar.  1, 1963) 

If  the  signature  of  the  person  signing  an 
oil  and  gas  lease  offer  does  not  appear  on 
all  of  the  copies  of  the  offer  required  by  De- 
partmental regulations,  the  offer  will  be 
rejected. 
Senemex,  Inc.,  A-29271  (Mar.  15,  1963) 

An  oil  and  gas  lease  offer  which  does 
not  comply  with  a  mandatory  requirement 
of  the  regulations  for  filing  a  sole  party  in 
interest  statement  must  be  rejected  with- 
out priority  accruing  until  such  time  as  the 
defect  is  cured. 

Raymond    W.    Russ,    A-29294    (Mar.    18, 
1963) 

A  junior  oil  and  gas  lease  offer  is  prop- 
erly rejected  even  though  the  prior  offer 
is  filed  by  one  who  relinquishes  his  lease 
on  the  same  land  or  by  one  who  knew  a 
previous  lease  of  the  land  was  to  be  re- 
linquished and  filed  his  offer  in  reliance 
on  such  relinquishment. 
Duncan  Miller,  A-29291    (Mar.  20,  1963) 

An  oil  and  gas  lease  offer  filed  for  lands 
covered  by  outstanding  leases  must  be  re- 
jected. 

An  oil  and  gas  lease  offer  filed  for  lands 
covered  by  a  prior  offer  on  which  a  lease 
is  issued  must  be  rejected. 

An  acquired  lands  lease  offer  filed  for 
lands  leasable  only  under  the  Mineral 
Leasing  Act  of  1920  must  be  rejected. 
Ruth  G.  Strom,  Administratrix  of  the 
Estate  of  Ted  R.  Strom,  T.  Miller  Gordon, 
A-29120,  A-29179  (Mar.  21,  1963) 

When  a  drawing  to  determine  priority 
among  simultaneously  filed  conflicting  oil 
and  gas  lease  offers  is  conducted  in  man- 
ner contrary  to  the  provisions  of  the  per- 
tinent regulation  and  the  order  directing 
the  drawing,  it  must  be  vacated  and  a  new 
drawing  held. 

An  oil  and  gas  lease  offer  filed  by  one 
acting  as  an  agent  for  the  offeror  without 


an  accompanying  statement  of  any  pos- 
sible interest  of  the  agent  in  the  offer  or 
prospective  lease  as  required  by  the  per- 
tinent regulation  43  CFR  192.42(e)  (4) 
earns  no  priority  and  must  be  rejected. 

Where  several  offerors  for  an  oil  and  gas 
lease  for  the  same  land  each  enter  into 
an  agreement  with  an  agent  who  is  to  have 
at  least  a  50  percent  interest  in  any  lease 
issued  and  who  is  to  have  substantial  con- 
trol over  the  lease,  the  agent  is  a  real 
party  in  interest  in  each  offer  so  that  he, 
in  a  drawing  held  to  determine  priority 
among  these  and  other  conflicting  offers 
has  more  than  one  chance  to  prevail,  a 
fact  which  disqualifies  all  offers  so  affected 
from  gaining  any  priority  from  the 
drawing. 

Evelyn  R.  Rooertson  et  al.,  Duncan  Miller, 
A-29251  (Mar.  21, 1963) 

Where  Departmental  decisions  have  es- 
tablished that  over  a  period  of  time  an 
offeror  has  so  authorized  another  to  act 
for  him  on  a  continuing  basis  in  relation 
to  filing  oil  and  gas  lease  offers  that  the 
latter  is  an  agent  of  the  former  within  the 
meaning  of  the  pertinent  regulation,  an 
offer  filed  by  the  offeror  during  that  period 
as  to  which  the  other  has  described  him- 
self as  an  agent  is  properly  rejected  when 
the  offer  is  filed  without  an  accompanying 
statement  of  any  possible  interest  of  the 
agent  in  the  offer  or  prospective  lease  as 
required  by  regulation  43  CFR  192.42 
(e)(4). 

Charles  B.  Gonsales,  A-29010  (Mar.  27, 
1963) 

Where  a  Departmental  regulation  re- 
quires that  the  filing  fee  due  in  connection 
with  a  request  for  a  5-year  extension  of  an 
oil  and  gas  lease  be  paid  before  a  certain 
date,  a  check  for  the  filing  fee  (and  rental) 
filed  before,  but  erroneously  dishonored  by 
the  drawee  bank  after,  the  pertinent  date, 
will  be  held  to  have  been  paid  within  the 
prescribed  time. 
Duncan  Miller,  A-28657  (Mar.  29, 1963) 

70  I.D.  113 

A  noncompetitive  offer  to  lease  for  oil 
and  gas  purposes  public  land  upon  which 
an  earlier  lease  has  terminated  by  opera- 
tion of  law  at  the  expiration  of  the  lease 
term,  which  offer  is  filed  in  advance  of  the 
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period  for  simultaneous  filing  of  offers  an- 
nounced by  the  land  office  as  provided  in 
the  Departmental  regulations,  is  properly 
rejected. 

Thor-Westcliffe  Development,  Inc., 
A-29338,  A-29520,  A-29931  (Apr.  11,  1963) 

70  I.D.  134 

It  is  proper  to  reject  an  offer  for  an  oil 
and  gas  lease  filed  on  behalf  of  a  corpora- 
tion where  the  offer  is  signed  by  one  not 
shown  to  be  an  officer  of  the  corporation 
authorized  to  act  on  behalf  of  the  corpora- 
tion and  is  not  accompanied  by  the  sepa- 
rate statements  of  interest  required  where 
an  offer  is  signed  by  an  agent  or  attorney 
in  fact. 

United  States  Smelting  Refining  and  Min- 
ing Company  A-29201,  A-29227  (Apr.  23, 
1963) 

An  oil  and  gas  lease  offer  filed  for  lands 
noted  on  the  land  office  records  as  being 
within  an  existing  oil  and  gas  lease  must 
be  rejected  regardless  of  whether  the  lease 
is  void  or  voidable  as  the  lands  do  not  be- 
come available  for  leasing  until  the  ter- 
mination of  the  lease  is  noted  on  the  land 
office  records. 

United  Technical  Industries,  Inc.  (For- 
merly Larsen  Industries,  Inc.),  et  al., 
A-29406  (Apr.  24,  1963) 

When  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  declare 
by  regulation  that  land  in  a  wildlife  refuge 
is  closed  to  oil  and  gas  leasing,  it  is  proper 
to  reject  an  oil  and  gas  lease  offer  for  such 
land  even  though  the  land  sought  was  open 
to  oil  and  gas  leasing  when  the  offer  was 
filed. 
Duncan  Miller,  A-29340   (Apr.  29,  1963) 

The  extension  provided  for  in  section 
4(d)  of  the  Mineral  Leasing  Act  Revision 
of  1960  applies  to  oil  and  gas  leases  ex- 
tended beyond  the  five-year  extended  pe- 
riod by  reason  of  a  partial  assignment, 
since  the  words  "primary  term,"  as  used 
in  that  section,  have  been  interpreted  to 
mean  all  periods  in  the  life  of  the  lease 
prior  to  its  extension  by  reason  of  the 
production  of  oil  and  gas  in  paying  quan- 


tities, and  an  oil  and  gas  offer  filed  when 
the  lease  has  been  extended  pursuant  to 
that  section  is  properly  rejected. 
Dona  M.  Mohan,  A-29304   (May  3,  1963) 

Where  the  regulation  in  effect  when  an 
oil  and  gas  lease  offer  is  filed  in  the  name 
of  a  partnership  requires  a  certified  copy 
of  the  articles  of  association  and  showings 
as  to  the  qualifications  of  the  member 
partners  to  accompany  the  offer,  the  mere 
reference  by  serial  number  to  another  case 
record  where  showings  have  been  filed  is 
not  adequate  and  the  offer  is  properly  re- 
jected. 

The  inclusion  of  offers  in  drawings 
simply  establishes  the  order  in  which  they 
will  be  considered  and  does  not  constitute 
a  determination  that  a  given  offer  is  valid 
or  waive  any  defect  in  such  offer ;  thus  a 
defective  offer  drawing  first  priority  must 
be  rejected. 

George  N.   Keyston,   Jr.,    Ltd.,   A-29133, 
A-29524  (May  7,  1963)  70  I.D.  156 

The  rejection  of  an  offer  for  failure  to 
comply  with  the  640-acre  minimum  lim- 
itation because  nonnavigable  river  bed 
lands  adjacent  to  the  public  land  applied 
for  were  available  for  lease  will  be  af- 
firmed where  appellant  does  not  show  that 
the  river  bed  lands  were  not  available  for 
lease,  as  an  offer  for  lease  under  the  Min- 
eral Leasing  Act  will  not  be  accepted  as  an 
offer  for  the  Government's  riparian  rights 
to  the  river  bed  lands  unless  such  lands 
have  been  properly  described  and  rentals 
submitted  for  them. 

Emily  K.  Connell,  A-29176  (May  7,  1963) 

70  I.D.  1*J9 

Where  a  Departmental  regulation  re- 
quires that  advance  rental  be  submitted 
with  an  offer  to  lease  for  oil  and  gas,  a 
check  for  the  required  rental  submitted 
with  the  offer  which  is  erroneously  dis- 
honored by  the  drawee  bank  will  be  held  to 
have  been  properly  filed. 

An  oil  and  gas  lease  offer  filed  before 
the  amendment  of  the  Mineral  Leasing 
Act  by  the  act  of  Sept.  2,  1960,  and  still 
pending,  is  subject  to  that  act  and  the 
offeror  is  properly  required  to  subject  his 
lease  to  its  terms. 
Duncan  Miller,  A-29278  (May  13,  1963) 
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An  oil  and  gas  lease  offer  for  separate 
tracts  of  land  comprising  less  than  640 
acres  is  properly  rejected  as  to  one  tract 
that  adjoins  land  which  was  available  for 
leasing  at  the  time  the  offer  was  filed  but 
was  not  included  in  the  offer  but  must  be 
accepted  as  to  another  tract  entirely  sur- 
rounded by  land  not  available  for  leasing. 
James  P.  Witmer,  A-29378  (June  7,  1963) 

An  oil  and  gas  lease  offer  is  properly 
rejected  after  a  lease  has  been  issued  to 
a   properly   qualified  senior  offeror. 
Harold  Ladd  Pierce,  A-29225    (June  10, 
1963) 

An  oil  and  gas  lease  offer  does  not  come 
within  the  exception  to  the  640-acre  mini- 
mum limitation  pertaining  to  lands  sur- 
rounded by  lands  unavailable  for  leasing 
if  there  were  river  bed  lands  available  for 
leasing  adjacent  to  those  applied  for  when 
the  offer  was  filed. 
Senemex,  Inc.,  A-29195  (June  10,  1963) 

A  description  of  the  "SW1/4,  SW1/4"  of 
a  section  of  public  land  in  an  oil  and  gas 
lease  offer  must  be  read  as  a  designation 
of  the  "SW1/4  and  the  SW1/4"  and  not  of 
the  "SW1/4SW1/4"  merely  because,  so 
read,  it  leads  to  duplication  in  the  land 
applied  for,  and  the  offer  is  properly  re- 
jected where  the  rental  payment  is  defi- 
cient by  more  than  10  percent  from  the 
rental  required  for  the  land  as  literally 
described. 

A  land  office  employee  has  no  authority 
or  duty  to  alter  an  erroneous  description 
of  land  in  an  oil  and  gas  lease  offer  in 
order  to  make  it  a  valid  offer. 
Joe  Bart  Moore,  A-29361  (July  1,  1963) 

When  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  de- 
clare by  regulation  that  public  lands  de- 
fined as  "coordination  lands"  are  closed  to 
oil  and  gas  leasing,  it  is  proper  to  reject 
an  oil  and  gas  lease  offer  for  such  land. 
W.  Argyle  Nelson,  Shell  Oil  Company, 
A-29290  (July  2,  1963) 

A  lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  is  not  thereby  disquali- 
fied from  applying  for  a  new  lease  of  the 
same  lands,  nor  is  one  disqualified  who  has 


knowledge    of    the     relinquishment     and 
applies  as  soon  as  the  land  becomes  avail- 
able for  leasing. 
Duncan  Miller,  A-29574  (July  19,  1963^ 

An  oil  and  gas  lease  offer  is  properly  re- 
jected when  the  land  applied  for  is  in- 
cluded in  an  existing  lease  issued  pursuant 
to  a  properly  qualified  prior  offer. 

There  is  no  prohibition  against  an 
offeror's  filing  an  offer  for  a  lease  on  one 
day  and  then  filing  a  second  offer  for  the 
same  land  on  a  succeeding  day,  where  both 
offers  are  not  involved  in  a  simultaneous 
filing  situation. 
Duncan  Miller,  A-29426  (July  22,  1963) 

A  noncompetitive  offer  for  an  oil  and 
gas  lease  is  properly  rejected  when  it  is 
filed  for  land  in  an  expired  lease  but 
before  the  land  is  made  available  for  filing 
pursuant  to  43  CFR  192.43. 
R.  M.  Young,  Jr.,  Danite  Corporation, 
A-29519  (July  22,  1963) 

A  junior  oil  and  gas  lease  offer  is  prop- 
erly rejected  even  though  the  prior  offer  is 
filed  by  one  who  relinquished  his  lease  on 
the  same  land  or  by  one  who  knew  a  pre- 
vious lease  of  the  land  was  to  be  relin- 
quished and  filed  his  offer  in  reliance  on 
such  relinquishment. 
Duncan  Miller,  A-29489  (July  26,  1963) 

An  oil  and  gas  lease  offer  for  acquired 
land  is  properly  rejected  when  the  file  con- 
tains only  six  copies  of  the  offer  and  the 
offeror  is  unable  to  prove  that  she  filed 
seven  copies  as  required  by  the  applicable 
regulation  and  lease  form. 
Joan  Witmer,  A-29542  (July  31,  1963) 

An  oil  and  gas  lease  offer  for  acquired 
land  which  was  filed  before  the  amend- 
ment of  the  Mineral  Leasing  Act  on  Sept. 
2,  1960,  and  Avhich  was  still  pending  at 
that  time  became  subject  to  the  act  of 
Sept.  2,  1960,  so  that  the  offeror  is  properly 
required  to  consent  to  the  issuance  of  a 
lease  subject  to  the  terms  prescribed  by 
the  amendatory  act. 
Duncan  Miller,  A-29633  (Sept.  5,  1963) 

Oil  and  gas  lease  offers  which  do  not 
acquire  first  priority  in  a  drawing  of  simul- 
taneously filed  offers  may  be  conditionally 
rejected,  subject  to  reinstatement  in  the 
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event  offers  with  higher  priorities  do  not 
result  in  the  award  of  a  lease. 
Theodore  R.  Barker,  A-29531    (Sept.   17, 
19C3). 

When  a  drawing  held  to  determine  the 
priority  of  conflicting,  simultaneously  filed 
offers  erroneously  omits  some  of  these 
offers,  the  drawing  is  properly  declared 
null  and  void  and  the  priority  determined 
therein  is  of  no  effect  and  the  priority 
of  all  offers  is  to  he  determined  by  another 
drawing  including  all  the  eligible  offers. 
Max  H.  Christensen,  A-29703  (Sept.  17, 
1963) 

An  oil  and  gas  lease  offer  will  be  rejected 
when  the  land  applied  for  is  not  available 
for  leasing  because  it  is  at  the  time  of 
application  included  in  an  existing  lease. 
George  W.  Denkhaus,  A-29614  (Sept.  17, 
1963) 

An  oil  and  gas  lease  offeror's  unfamiliar- 
ity  with  the  requirements  of  the  oil  and 
gas  lease  regulations  affords  no  basis  for 
waiving  those  requirements  and  where 
such  an  offeror  fails  to  comply  with  a 
mandatory  provision  thereof  his  offer  must 
be  rejected. 

Robert  M.  Henderson,  A-29669  (Sept.  17, 
1963) 

The  responsibility  of  furnishing  a  proper 
and  adequate  description  of  lands  in  an 
oil  and  gas  lease  offer  is  upon  the  appli- 
cant and  cannot  be  shifted  by  him  to  land 
office  personnel  by  his  filing  a  document 
which  purports  to  be  an  amendment  of 
the  land  description  but  which  merely  at- 
tempts to  authorize  the  land  office  person- 
nel to  describe  the  offered  lands  in  a  way 
acceptable  to  them  and  which  would  thus 
be  agreeable  to  him. 
Duncan  Miller,  A-29698   (Sept.  18,  1963) 

Where  an  offer  to  lease  lands  cannot  be 
accepted  because  the  lands  are  not  avail- 
able for  leasing,  the  offer  will  be  rejected 
and  not  held  in  suspense  until  the  land 
may  become  available  for  leasing. 
Edwin  D.  Warren,  A-29720  (Sept.  24, 
1963) 

Until  a  land  office  or  Director's  decision 
rejecting  an  oil  and  gas  lease  offer  be- 
comes final  or  an  appeal  therefrom  is 
taken,  the  defect  in  the  offer  may  be  cured 


by  the  offeror  and  considered  further  by 
the  office  in  which  the  case  is  pending; 
however,  priority  of  filing  of  the  offer  will 
be  as  of  the  date  of  the  curative  action 
rather  than  the  original  date  of  the  filing 
of  the  offer. 
M.  J.  Stansbury,  A-29699  (Sept.  25,  1963) 

A  drawing  to  determine  the  priority  of 
conflicting,  simultaneously  filed  noncom- 
petitive oil  and  gas  lease  offers  is  properly 
vacated  and  a  new  drawing  held  when  it 
is  ascertained  that  one  such  offer  was 
improperly  excluded  from  the  drawing. 
Leonard  H.  Treiman,  A-29579  (Oct.  4, 
1963) 

An  oil  and  gas  lease  offer  for  separate 
tracts  comprising  less  than  640  acres  is 
properly  allowed  as  to  one  tract  which  is 
surrounded  by  land  not  available  for  leas- 
ing and  properly  rejected  as  to  another 
tract  which  adjoins  land  that  was  avail- 
able for  leasing  when  the  offer  was  filed 
but  was  not  included  in  the  offer. 
George  E.  Conley,  A-29634  (Oct.  18,  1963) 

An  oil  and  gas  noncompetitive  lease 
offer  filed  during  a  period  for  filing  simul- 
taneous offers  for  lands  formerly  in  ter- 
minated leases  is  properly  rejected  when 
it  fails  to  include  the  section  number  of 
the  land  applied  for  in  the  application, 
in  accord  with  regulations  43  CFR 
192.42(g)  (1)  (i)  and  192.42a  (a)  ;  the  fact 
that  the  offer  was  filed  under  the  pro- 
cedure specified  in  43  CFR  192.43  does  not 
cure  the  defect  in  the  offer  resulting  from 
lack  of  the  section  number  of  the  land 
applied  for. 
Duncan  Miller,  A-29672  (Nov.  1,  1963) 

When  a  drawing  to  determine  priority 
among  simultaneously  filed  conflicting  oil 
and  gas  lease  offers  is  partially  vacated 
because  of  an  omitted  offer  and  a  second 
drawing  is  held  to  determine  priority 
among  the  offers  for  the  land  embraced 
in  the  omitted  offer,  the  priority  of  offers 
for  lands  included  in  the  first  drawing 
but  not  in  the  omitted  offer  will  not  be 
affected  by  the  second  drawing. 
R.  Donald  Jones,  A-29631  (Nov.  4,  1963) 

A  charge  of  error  in  the  issuance  of  an 
oil  and  gas  lease  in  response  to  an  offer 
filed  at  9  :30  a.m.  at  a  time  when  the  rules 
of  the  Department  permitted  the  filing  of 
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documents  at  all  hours  that  the  land  offices 
were  open  for  business  is  properly  rejected. 
A  charge  of  error  in  the  issuance  of  an 
oil  and  gas  lease  in  response  to  an  offer 
filed  within  minutes  after  the  notation 
upon  the  tract  book  of  the  availability  of 
the  land  for  leasing  because  of  such  filing 
is  properly  rejected. 
Duncan  Miller,  A-29845  (Nov.  5, 1963) 

An  oil  and  gas  lease  offer  filed  for  lands 
noted  on  the  land  office  records  as  being 
within  existing  oil  and  gas  leases  must 
be  rejected  regardless  of  whether  the 
leases  are  valid,  void,  or  voidable  as  the 
lands  do  not  become  available  for  leasing 
until  the  termination  of  the  leases  is  noted 
on  the  land  office  records. 

If  lands  are  within  an  existing  reservoir 
right-of-way  when  an  oil  and  gas  lease 
offer  filed  under  the  Mineral  Leasing  Act 
of  1920  is  filed,  the  offer  must  be  rejected 
as  the  oil  and  gas  deposits  in  such  a 
right-of-way  may  be  leased  only  as  pre- 
scribed by  the  act  of  May  21,  1930. 
Jay  P.  Nielson,  A-29743  (Nov.  5, 1963) 

When  copies  of  an  oil  and  gas  lease  offer 
in  the  number  specified  in  the  applicable 
regulation  are  prepared  on  the  proper  form 
and  in  one  operation  by  the  use  of  a  type- 
writer and  carbon  paper,  the  offer  is  not 
to  be  rejected  because  some  of  the  copies 
are  found  to  be  illegible. 
A.  M.  Culver,  John  F.  Partridge,  Jr.,  and 
Duncan  Miller,  A-29494,  A-29522,  A-29692 
(Nov.  14,  1963)  70  I.D.  484 

It  is  proper  to  require  one  making  an 
oil  and  gas  lease  offer  to  consent  to  stipu- 
lations required  by  the  public  land  order 
controlling  the  use  and  disposition  of  the 
land  applied  for. 
Duncan  Miller,  A-29701  (Nov.  15,  1963) 

Where  oil  and  gas  leases  were  extended 
to  Jan.  31,  1960,  the  land  in  the  leases  be- 
came available  for  filing  thereafter  only 
in  accordance  with  the  procedure  set  forth 
in  43  CFR  192.43,  even  though  the  leases 
may  have  been  improperly  extended  and 
the  leases  would  otherwise  have  expired 
at  a  date  prior  to  the  adoption  of  43  CFR 
192.43. 

An  extension  of  an  oil  and  gas  lease 
granted  by  a  competent  official  of  the  De- 


partment of  the  Interior,  though  granted 
erroneously,  segregates  the  land  embraced 
in  the  lease  and  prevents  initiation  of 
rights  by  other  lease  applicants  so  long  as 
it  remains  uncanceled  of  record. 
H.  G.  Jeffrey,  A-29779  (Nov.  18,  1963) 

Where  oil  and  gas  lease  offers  do  not 
draw  first  priority  in  a  drawing  of  simul- 
taneously filed  offers,  they  may  be  condi- 
tionally rejected,  subject  to  reinstatement 
in  the  event  offers  with  higher  priorities 
in  the  drawing  do  not  ripen  into  leases. 

An  offeror  whose  offer  does  not  draw 
first  priority  in  a  drawing  and  whose  offer 
is  conditionally  rejected  subject  to  rein- 
statement in  the  event  offers  with  higher 
priorities  in  the  drawing  do  not  ripen  into 
leases  need  not  appeal  from  the  conditional 
rejection  in  order  to  preserve  the  priority 
of  his  offer. 
Ann  H.  BaMngton,  A-29679  (Nov.  26, 1963) 

Where  oil  and  gas  lease  offers  do  not 
draw  first  priority  in  a  drawing  of  simul- 
taneously filed  offers,  they  may  be  condi- 
tionally rejected,  subject  to  reinstatement 
in  the  event  offers  with  higher  priorities 
in  the  drawing  do  not  ripen  into  leases. 

An  offeror  whose  offer  does  not  draw 
first  priority  in  a  drawing  and  whose  offer 
is  conditionally  rejected  subject  to  rein- 
statement in  the  event  offers  with  higher 
priorities  in  the  drawing  do  not  ripen  into 
leases  need  not  appeal  from  the  conditional 
rejection  in  order  to  preserve  the  priority 
of  his  offer. 

Where  the  Bureau  of  Land  Management 
determines,  as  the  result  of  protests  lodged 
against  an  offer  drawing  first  priority  in 
a  drawing,  that  the  land  sought  by  the 
first  applicant  is  not  adequately  described 
and  rejects  that  offer,  it  is  not  incumbent 
upon  the  Bureau  to  determine  at  that  time 
who,  among  the  several  offerors  who  par- 
ticipated in  the  drawing,  is  entitled  to 
receive  a  lease  on  that  land. 
Katherine  M.  Barker,  A-29566  (Nov.  26, 
1963) 

Oil  and  gas  lease  offers  for  public  or 
acquired  lands  which  were  filed  before  the 
amendment  of  the  Mineral  Leasing  Act  by 
the  act  of  Sept.  2,  1960,  and  which  are  still 
pending  are  subject  to  the  act  of  Sept.  2, 
1960,  and  offerors  thereunder  are  properly 
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required  to  consent  to  leases  subject  to  the 
terms  of  the  act  of  Sept.  2,  1960. 
Duncan    Miller,    A-29921,    A-29922 
(Nov.  26,  1963) 

An  oil  and  gas  lease  offer  for  land  for- 
merly included  in  a  terminated  lease  is 
properly  rejected  when,  at  the  time  the 
offer  is  filed,  the  land  has  not  yet  been 
posted  as  available  for  leasing. 
Louise  Safarik,  A-29919   (Nov.  26,  1963) 

An  oil  and  gas  lease  offer  for  acquired 
land  filed  before  the  amendment  of  the 
Mineral  Leasing  Act  on  Sept.  2, 1960,  which 
was  still  pending  at  that  time,  became 
subject  to  the  act  of  Sept.  2,  1960,  so  that 
the  offeror  is  properly  required  to  consent 
to  the  issuance  of  a  lease  subject  to  the 
terms  prescribed  by  the  amendatory  act. 

An  amendment  of  an  oil  and  gas  offer  to 
change  the  description  of  land  sought  for 
leasing  to  include  the  correct  designation 
of  a  legal  subdivision  owned  by  the  United 
States  within  a  reservoir  area  in  place  of 
a  previous  designation  of  a  subdivision  not 
within  the  reservoir  area  and  not  owned 
by  the  United  States  should  not  be  re- 
jected as  a  substitution  of  one  tract  of  land 
for  another  which  requires  the  filing  of  a 
new  offer,  where  it  appears  that  the  offeror 
intended  originally  to  apply  for  the  land 
described  in  the  amendment. 
Duncan   Miller,   A-29697    (Dec.   4,   1963) 

70  I.D.  512 

Where  an  offer  for  a  noncompetitive  oil 
and  gas  lease  filed  prior  to  Sept.  2,  1960,  is 
accepted  after  that  date  without  first  hav- 
ing secured  from  the  offeror  his  consent 
to  an  amendment  of  the  lease  terms  in 
accordance  with  the  amendments  required 
by  the  act  of  Sept.  2,  1960,  the  issuance 
of  the  lease  should  be  rescinded  and  the 
offeror  required  to  file  his  consent  prior 
to  acceptance  of  the  offer. 
Duncan  Miller,  A-29694   (Dec.  5,  1963) 

An  oil  and  gas  lease  offer  for  acquired 
land  filed  before  the  amendment  of  the 
Mineral  Leasing  Act  on  Sept.  2, 1960,  which 
was  still  pending  at  that  time,  became  sub- 
ject to  the  act  of  Sept.  2,  1960,  so  that 
the  offeror  is  properly  required  to  consent 
to  the  issuance  of  a  lease  subject  to  the 
terms  prescribed  by  the  amendatory  act. 

An  amendment  of  an  oil  and  gas  offer 
to  change  the  description  of  land  sought  for 


leasing  to  include  a  proper  designation  of 
two  separate  subdivisions  of  the  same  sec- 
tion instead  of  a  single,  smaller  subdivision 
should  not  be  rejected  as  a  substitution  of 
one  tract  of  land  for  another  which  re- 
quires the  filing  of  a  new  offer  where  it 
appears  that  the  offeror  intended  original- 
ly to  apply  for  the  land  described  in  the 
amendment. 
Duncan  Miller,  A-29791  (Dec.  11,  1963) 

The  Departmental  decision  in  Henry  S. 
Morgan,  Floyd  A.  Wallis,  et  al.,  BLM-A- 
036376  (1956),  aflirmed  by  the  Secretary 
of  the  Interior,  65  I.D.  369  (1958),  is  over- 
ruled to  the  extent  that  it  is  inconsistent 
or  in  conflict  with  the  conclusion  reached 
in  the  opinion  of  the  Solicitor  General 
issued  December  20, 1963. 
Interpretation  of  the  Submerged  Lands 
Act,  M-36665  (Jan.  31,  1964)  71  I.D.  20 
See  Solicitor  General's  Opinion,  Dec.  20, 
1963,  p  22 

Where  a  junior  offeror  attacks  the  is- 
suance of  a  lease  to  a  senior  offeror  whose 
offer  was  determined  to  have  priority  at 
a  drawing  on  the  ground  that  the  senior 
offer  had  been  unconditionally  rejected 
without  an  appeal  by  the  senior  offeror  and 
was  reinstated  after  the  junior  offer  had 
priority,  the  attack  must  fail  where  the 
fact  is  that  the  senior  offer  was  never 
rejected  but  remained  on  file  until  the 
lease  was  issued. 
Tom  Hoover,  A-29777  (Feb.  3,  1964) 

In  considering  a  protest  against  a  spe- 
cific offer  which  did  not  draw  first  priority 
in  a  drawing,  the  Bureau  of  Land  Manage- 
ment is  not  required  to  determine  whether 
all  of  the  offers  which  participated  in  the 
drawing  properly  describe  the  land  sought 
merely  because  the  protest  contains  a  gen- 
eral assertion  that  all  of  the  offers  im- 
properly described  the  lands  applied  for. 
Arthur  E.  Meinhart,  A-30168  (Feb.  17, 
1964) 

Where  an  offer  which  drew  first  priority 
in  a  drawing  of  simultaneously  filed  offers 
is  rejected  because  it  is  defective,  the 
offer  which  drew  the  next  priority  may  be 
reinstated  although  it  had  been  condition- 
ally rejected,  subject  to  reinstatement  in 
the  event  offers  with  a  higher  priority  did 
not  ripen  into  leases,  and  no  appeal  had 
been  taken  from  that  action,  and  although 
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another  offer  which  may  not  be  defective 
was  filed  before  reinstatement  of  the  offer 
by  the  offeror  who  had  originally  drawn 
first  priority. 
Robert  B.  Nation,  A-29S22  (Feb.  18.  1964) 

An  oil  and  gas  lease  offer  will  be  re- 
jected when  the  land  applied  for  had  for- 
merly been  included  in  an  oil  and  gas  lease 
terminated  by  operation  of  law  but  has 
not  yet  been  posted  as  available  for  filing 
at  the  time  the  offer  was  filed. 

The  fact  that  a  land  office  has  posted  a 
notice  in  accordance  with  43  CFR 
192.43(b)  describing  lands  in  a  lease  which 
terminated  by  operation  of  law  does  not 
make  those  lands  available  for  leasing  if 
the  notice  also  states  that  the  lands  are 
not  available  for  leasing. 
Union  Oil  Company  of  California,  A-29904 
(Feb.  20, 1964) 

Dismissal  of  a  protest  against  priorities 
established  by  public  drawing  of  oil  and 
gas  lease  offers  is  proper  when  the  general 
allegations  of  collusion  therein  are  un- 
supported. 
Duncan  Miller,  A-29900  (Mar.  5,  1964) 

It  is  proper  to  reject  an  oil  and  gas  lease 
offer  covering  land  formerly  embraced  in 
a  relinquished  lease  where  the  relinquish- 
ment has  been  noted  on  the  official  records 
but  where  the  land  has  not  been  posted 
as  subject  to  new  lease  offers. 
Mountain  Fuel  Supply  Company,  A-29971 
(Mar.  13, 1964) 

Oil  and  gas  lease  offers  filed  under  the 
simultaneous  filing  procedure  in  43  CFR 
192.43,  acompanied  with  personal  checks 
for  the  advance  rental  payment,  are  prop- 
erly rejected  for  noncompliance  with  sub- 
division (c)  of  that  regulation,  in  effect 
when  the  offers  were  filed. 
Chester  F.  Merriman,  A-30033  (Mar.  23. 
1964) 

An  offeror  whose  offer  for  an  oil  and  gas 
lease  was  filed  prior  to  the  act  of  Sept. 
2,  1960,  amending  the  Mineral  Leasing  Act, 
is  properly  required  to  consent  to  comply 
with  and  be  bound  by  all  of  the  provisions 
of  that  amendatory  act. 
Duncan  Miller,  A-30044  (Mar.  25,  1964) 

An  oil  and  gas  lease  application  is  prop- 
erly   rejected    when    information    as    to 


whether  or  not  the  offeror  is  the  sole  party 
in  interest  was  not  submitted  as  required 
by  regulation  43  CFR  192.42(e)  (3)  (iii). 

The  signing  of  an  oil  and  gas  lease  ap- 
plication by  a  single  offeror  and  the  failure 
by  the  offeror  to  submit  a  statement  as 
to  other  interested  parties  cannot  be  con- 
strued to  imply  that  the  offeror  is  the  sole 
party  in  interest. 
Jane  H.  Cotter,  A-29850  (Mar.  25,  1964) 

Oil  and  gas  lease  offers  which  do  not 
draw  first  priority  in  a  drawing  of  simul- 
taneously filed  offers  may  be  conditionally 
rejected,  subject  to  reinstatement  in  the 
event  offers  with  higher  priorities  do  not 
ripen  into  leases. 

Duncan  Miller,  Samuel  W.  Mcintosh, 
A-30071,  A-30081,  A-30106  (Apr.  2,  1964) 

71 1.D.  121 

An  oil  and  gas  lease  offer  is  properly 
denied  reinstatement  when  the  offeror  fails 
to  comply  with  the  land  office  requirement 
for  submission  of  four  copies  of  the  offer, 
as  originally  filed,  within  30  days  after 
receipt  of  the  notice  to  do  so. 
Duncan  Miller,  A-30180  (Apr.  8,  1964) 

An  oil  and  gas  lease  offer  for  acquired 
land  filed  before  the  amendment  of  the 
Mineral  Leasing  Act  on  Sept.  2, 1960,  which 
was  still  pending  at  that  time,  became  sub- 
ject to  the  act  of  Sept.  2,  1960,  so  that  the 
offeror  is  properly  required  to  consent  to 
the  issuance  of  a  lease  subject  to  the  terms 
prescribed  by  the  amendatory  act. 
Duncan  Miller,  A-30192  (Apr.  9,  1964) 

Oil  and  gas  lease  offers  describing  strips 
of  unsurveyed  land  which  are  surrounded 
by  other  public  land  oil  and  gas  leases  are 
improperly  rejected  where  there  is  no  doubt 
that  the  strips  exist  and  they  are  more 
than  10  chains  wide. 

Where  the  historical  index  for  public 
lands  shows  that  certain  lands  are  unsur- 
veyed and  that  leases  covering  them  have 
been  issued  with  a  metes  and  bounds  de- 
scription, the  records  show  not  that  the 
lands  have  been  leased  by  legal  subdivi- 
sion, but  rather  by  metes  and  bounds 
and  that  the  leases  include  only  the 
areas  described  by  the  metes  and  bounds 
description. 

Eloisc  L.  Beckwith,  A-28967  (May  26, 
1964) 
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It  is  proper  to  reject  an  offer  to  lease 
for  oil  and  gas  purposes  a  long  narrow  strip 
of  land  less  than  three  chains  wide  when 
there  are  no  compelling  factors  of  public 
interest  for  the  issuance  of  leases  and 
no  indication  that  keeping  the  land  un- 
leased  will  adversely  affect  the  develop- 
ment of  the  adjoining  leased  lands. 
Richfield  Oil  Corporation,  A-29067 
(May  26,  1964) 

A  person  who  selects  the  land  to  be 
applied  for,  fills  in  the  land  description  on 
the  offer,  and  is  to  receive  a  commission 
if  the  price  he  obtains  for  finding  an  as- 
signee for  the  lease  is  satisfactory  to  the 
lease  offeror  is  an  agent  of  the  offeror, 
and  the  offer  to  earn  priority  must  be  ac- 
companied by  the  statement  required  by  the 
regulation  then  in  effect,  43  CFR  192.42(e) 
(4)  (i),  notwithstanding  that  the  agency 
may  not  be  the  lease. 

B.    F.    Sandoval,    Jr.,    Leah    P.    Golden, 
A-29975  (June  12,  1964) 

An  oil  and  gas  lease  offer  is  properly 
rejected  when  it  is  filed  subsequent  to  the 
issuance  of  a  public  land  order  revoking  a 
prior  order  withdrawing  the  land  applied 
for  where  the  restoration  order  provides 
that  the  land  involved  shall  not  be  open 
to  applications  and  offers  under  the  mineral 
leasing  laws  until  a  certain  date,  which  is 
subsequent  to  the  date  of  the  filing  of  ap- 
pellant's offer. 
W.  W.  Priest,  A-30232  (July  13,  1964) 

Any  name  used  by  an  individual,  whether 
real  or  fictitious,  by  which  she  may  be 
known  or  by  which  she  may  transact  busi- 
ness or  execute  contracts,  may  constitute 
her  signature  if  affixed  by  that  individual 
without  fraudulent  intent  and  if  there  is 
no  doubt  as  to  the  identity  of  the  indi- 
vidual, and  an  oil  and  gas  lease  offer  in 
which  the  signed  name  of  the  offeror  differs 
from  the  typed  name  of  the  offeror  in  the 
first  block  of  the  lease  form  is  acceptable 
if,  in  fact,  the  signature  is  that  of  the  of- 
feror and  the  offer  is,  in  all  other  respects, 
acceptable. 

Where  only  one  copy  of  an  oil  and  gas 
lease  offer  is  initially  filed  bearing  as  a 
signature  a  name  which  differs  from  the 
name  of  the  offeror  typed  in  the  first  block 
of  the  lease  form,  within  30  days  four 
additional  copies  of  the  offer  are  filed  bear- 


ing the  same  typed  name  and  signature  as 
the  typed  name  on  the  original  form,  and 
after  more  than  30  days  from  the  initial 
filing  five  additional  copies  are  filed  bear- 
ing typed  name  and  signature  consistent 
with  the  original  form,  the  offer  should  not 
be  rejected  if  all  of  the  copies  of  the  offer 
were  signed  by  the  offeror,  but  the  offer 
will  earn  priority  only  from  the  time  that 
the  last  copies  were  filed. 
Mary  Adele  Monson,  A-29952  (July  14, 
1964)  71 1.D.  269 

A  protest  against  a  noncompetitive  oil 
and  gas  lease  offer  for  acquired  land  is 
properly  sustained  where  the  offer  is  signed 
by  an  attorney  in  fact  for  a  corporate  of- 
feror and  is  accompanied  only  by  a  state- 
ment of  the  attorney  in  fact  as  to  the  non- 
existence of  an  agreement  between  the 
attorney  in  fact  and  the  offeror  whereby 
the  attorney  in  fact  will  acquire  an  interest 
in  any  lease  to  be  issued  and  by  a  statement 
by  the  offeror  that  a  third  party  will  have 
an  interest  in  the  lease  and  there  is  not 
filed  any  statement  by  the  offeror  as  to 
whether  the  attorney  in  fact  will  acquire 
any  interest  in  the  lease. 

Where  only  one  copy  of  an  oil  and  gas 
offer  for  acquired  lands  is  filed  and  there- 
after within  the  time  allowed  the  addi- 
tional copies  required  are  filed  but  such 
additional  copies  vary  from  the  first  copy 
in  a  portion  of  the  land  description,  the 
offer  is  not  fatally  defective  and  the  first 
copy  filed  is  deemed  to  be  controlling  de- 
spite the  fact  that  it  was  not  marked  as 
the  "original"  copy  by  either  the  offeror 
or  the  Bureau  of  Land  Management. 
Tidewater  Oil  Company,  A-30087 
(July  22,  1964)  71 1.D.  277 

An  oil  and  gas  lease  offer  signed  by  an 
attorney  in  fact  is  not  to  be  rejected  for 
failure  to  accompany  it  with  evidence  of 
his  authority  to  sign  the  offer  and  lease  if 
the  offer  contains  a  reference  to  a  land 
office  record  in  which  the  pertinent  infor- 
mation has  been  filed. 

An  oil  and  gas  lease  offer  signed  by  an 
attorney  in  fact  for  the  offeror  is  properly 
rejected  where  it  is  not  accompanied  by  a 
statement  of  the  attorney's  possible  inter- 
est in  the  offer  and  the  lease,  if  issued,  and, 
if  there  is  such  interest,  the  further  state- 
ments as  to  the  attorney's  qualifications  to 
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hold  an  oil  and  gas  lease  as  required  by 
Departmental  regulation. 
Union  Oil  Company  of  California,  A-30035 
(July  27,  1964)  71 1.D.  287 

When  the  Secretary  of  the  Interior  ex- 
ercises his  discretionary  authority  to  issue 
oil  and  gas  leases  or  to  refrain  from  do- 
ing so  by  declaring  that  certain  areas  of 
public  land  reserved  for  wildlife  use  are 
closed  to  oil  and  gas  leasing  because  leas- 
ing would  be  incompatible  with  wildlife 
use,  oil  and  gas  lease  offers  for  land  in 
the  closed  areas  are  properly  rejected. 
Hunt  Petroleum  Corporation,  A-30121 
(Sept.  23,  1964) 

It  is  improper  to  finally  reject  an  oil  and 
gas  lease  offer  previously  conditionally  re- 
jected because  of  low  priority  acquired  in 
a  public  drawing  of  simultaneously  filed 
offers  without  notification  to  the  offeror 
of  the  final  rejection,  the  reason  for  such 
rejection,  and  of  the  right  of  appeal  from 
such  rejection. 

An  oil  and  gas  lease  offer  for  acquired 
land  is  properly  rejected  when  the  offeror 
files  only  one  copy  of  the  offer  and  fails  to 
file  the  additional  six  copies  required  by 
the  applicable  regulation  within  the  30- 
clay  period  allowed  for  that  purpose,  and 
the  offeror  is  not  relieved  from  filing  the 
additional  copies  because,  within  the  30- 
day  period,  his  offer  is  conditionally  re- 
jected because  it  did  not  receive  first 
priority  at  a  drawing  of  simultaneously 
filed  offers. 
Grace  B.  Moss,  A-30203  (Dec.  4, 1964) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected where  it  describes  land  by  a  merid- 
ian and  in  a  county  of  one  State,  but 
designates  the  land  as  being  in  a  second 
State  and  is  filed  in  the  land  office  of  the 
second  State. 
Zula  Mae  Dennis,  A-30298  (Dec.  24,  1964) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected when  it  does  not  adequately  describe 
the  land  applied  for. 

The  opportunity  given  one  who  files  a 
defective  offer  to  file  a  new  offer  within  30 
days  and  to  have  the  rental  payment  and 
filing  fee  for  the  old  offer  applied  to  the 
new  offer  does  not  enable  him  to  have  the 
offer  given  the  priority  of  filing  of  the  old 
offer. 
J.  R.  Wegierski,  A-30252   (Dec.  28,  1964) 


When  an  oil  and  gas  lease  offer  is  re- 
jected and  the  offeror  files  a  new  lease  offer 
to  which  the  filing  fee  and  rental  from  the 
first  lease  offer  are  applied  and  to  which 
the  same  serial  number  is  assigned,  the 
second  offer  is  properly  rejected  if  it  does 
not  comply  with  the  mandatory  require- 
ments for  filing  the  statements  of  interest 
required  where  the  offeror  has  declared 
that  he  is  not  the  sole  party  in  interest; 
statements  of  interest  accompanying  the 
prior  offer  cannot  be  considered  to  fulfill 
the  requirements  in  regard  to  the  second 
offer. 

Marvel   Petroleum    Corporation,    A-30163 
(Dec.  31, 1964) 

A  protest  by  an  offeror  against  leases 
issued  for  prior-filed  offers  on  charges  of 
an  unlawful  trust  and  practices  under  sec. 
27  of  the  Mineral  Leasing  Act  is  properly 
dismissed  when  the  charges  are  not  ade- 
quately detailed  with  clarity  and  are  not 
supported  by  any  evidence,  and  at  the  most 
suggest  only  that  the  leases  were  issued 
to  persons  who  had  held  previous  leases  for 
the  lands  but  had  relinquished  them  and 
filed  the  new  offers,  since  such  a  practice 
was  not  prohibited  under  the  act. 
Duncan  Miller,  A-30304  (Dec.  31,  1964) 

640-Acre  Limitation 

An  oil  and  gas  lease  offer  which  includes 
less  than  640  acres  because  some  of  the 
land  is  improperly  described  is  properly 
rejected  as  a  violation  of  the  Departmental 
regulation  requiring  that  an  offer  be  for 
not  less  than  640  acres. 
L.  E.  Linck,  A-28190  (Apr.  1, 1960) 

67  I.D.  113 

A  noncompetitive  oil  and  gas  offer  for 
2,560  acres  of  unsurveyed  land  in  Alaska 
is  properly  rejected  in  its  entirety  where 
2,040  acres  of  the  land  are  submerged  lands 
and  tide  lands  not  subject  to  leasing  under 
the  Mineral  Leasing  Act  and  other  land 
adjoining  the  remaining  520  acres  was 
available  for  leasing  at  the  time  the  appli- 
cation was  filed. 

Lora   Colyer   and,  Dixie  Anthony  et   ah, 
A-28194  (Apr.  15, 1960) 

An  oil  and  gas  lease  offer  for  less  than 
640  acres  of  land  is  properly  rejected  when 
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the  application  fails  to  include  other  ad- 
joining lands  which  were  available  for 
leasing  at  the  time  the  offer  was  filed, 
although  included  in  prior  outstanding 
lease  offers. 
Violet  Goresen,  A-28289  (June  8,  1960) 

A  noncompetitive  oil  and  gas  lease  offer 
for  less  than  640  acres  is  properly  rejected 
where  the  offer  failed  to  include  other  ad- 
joining lands  which  were  available  for 
leasing  at  the  time  the  lease  offer  was  filed. 
Clem  Daneau,  A-28309  (June  14,  1960) 

A  lease  offer  that  includes  lands  that  are 
under  proper  lease  on  the  date  the  offer 
was  filed  is  properly  rejected  if  the  re- 
mainder of  land  described  in  the  lease  offer 
does  not  amount  to  or  exceed  640  acres 
and  is  not  surrounded  by  land  unavailable 
for  leasing. 
Duncan  Miller,  A-28481  (Nov.  28,  1960) 

Public  lands  in  Alaska  that  are  included 
in  a  withdrawal  remain  subject  to  leasing 
for  oil  and  gas,  at  the  discretion  of  the 
Secretary  of  the  Interior,  in  the  absence 
of  a  specific  prohibition  thereof  in  the 
withdrawal  order,  or  an  applicable  statute, 
and  cannot  be  considered  "unavailable  for 
leasing"  within  the  meaning  of  the  640- 
acre  limitation  rule. 

Cancellation  of  a  lease  subsequent  to 
issuance  is  proper,  if  it  is  determined  that 
when  the  offer  covering  but  320  acres  of 
land  was  filed,  there  was  land  contiguous 
thereto  that  was  available  for  leasing,  and 
that  a  subsequent  application  for  the  same 
land  was  filed  at  a  time  when  the  adjoining 
lands  were  no  longer  available  for  leasing 
and  the  application  was  pending  when  the 
lease  issued. 

West      Central      Corporation,      A-28523 
(Feb.  2,  1961) 

Land  within  an  outstanding  oil  and  gas 
lease  is  not  available  for  leasing  and  an 
application  which  covers  less  than  640 
acres  of  land  exclusive  of  such  land  and 
which  does  not  include  adjoining  land 
available  for  leasing  should  be  rejected. 

An  oil  and  gas  lease  issued  in  violation  of 
the  640-acre  limitation  rule  is  properly 
canceled  when  a  subsequent  proper  appli- 


cation for  the  same  land  was  filed  before 
the  lease  was  issued. 

J.  Penrod  Toles,  A-28534   (Oct.  16,  1961) 

68  I.D.  285 

An  oil  and  gas  lease  offer  for  separate 
tracts  comprising  less  than  640  acres  is 
properly  allowed  as  to  one  tract  which  is 
surrounded  by  land  not  available  for  leas- 
ing and  properly  rejected  as  to  another 
tract  which  adjoins  land  that  was  avail- 
able for  leasing  when  the  offer  was  filed 
but  was  not  included  in  the  offer. 

Where  an  oil  and  gas  lease  is  issued 
pursuant  to  an  offer  for  less  than  640  acres 
which  offer  is  defective  for  failure  to  in- 
clude adjoining  land  that  was  available 
for  leasing  at  the  time  the  offer  was  filed, 
and  a  proper  offer  for  the  same  land  is 
pending  when  the  lease  is  issued,  the  lease 
will  ordinarily  be  canceled;  but  where  a 
lease  has  been  issued  pursuant  to  such  a 
defective  offer,  and  the  lease  or  an  interest 
therein  has  been  assigned,  the  lease  will 
not  be  canceled  or  otherwise  acted  upon 
pending  determination  as  to  whether  the 
assignee  is  a  bona  fide  purchaser  within 
the  meaning  of  the  Mineral  Leasing  Act. 
Gulf  Oil  Corporation  et  al.,  A-28569 
(Apr.  20,  1962)  69  I.D.  30 

An  oil  and  gas  lease  offer  which  includes 
a  proper  description  of  less  than  640  acres 
of  land  is  properly  rejected  as  in  violation 
of  the  Departmental  regulation  requiring 
that  an  offer  be  for  not  less  than  640  acres. 
Duncan  Miller,  A-28767  (July  23,  1962) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected where  it  covers  less  than  640  acres 
and  adjacent  land  was  available  for  leas- 
ing when  the  offer  was  filed. 
Duncan  Miller,  A-28870  (July  31,  1962) 

An  oil  and  gas  lease  offer  for  separate 
tracts  of  land  comprising  less  than  640 
acres  is  properly  rejected  as  to  one  tract 
that  adjoins  land  which  was  available  for 
leasing  when  the  offer  was  filed  but  was 
not  included  in  the  offer  but  must  be  ac- 
cepted as  to  another  tract  entirely  sur- 
rounded by  land  not  available  for  leasing. 
Arapahoe  Oil  Company,  A-28842  (Sept.  14, 
1962) 
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An  oil  and  gas  lease  offer  for  separate 
tracts  of  land  comprising  less  than  640 
acres  is  properly  rejected  as  to  tracts  that 
adjoin  land  which  was  available  for  leas- 
ing when  the  offer  was  filed  but  was  not 
included  in  the  offer  but  must  be  accepted 
as  to  other  tracts  entirely  surrounded  by 
land  not  available  for  leasing,  and  it  is 
improper  to  hold  for  cancellation  a  lease 
issued  only  for  such  isolated  tracts. 
Duncan  Miller,  A-28767  (Supp.)  (Oct.  10, 
1962) 

"Surrounding  land,"  as  used  in  a  De- 
partmental regulation  requiring  that  non- 
competitive oil  and  gas  lease  offers  in- 
clude at  least  640  acres  unless  a  lesser 
acreage  sought  for  leasing  is  surrounded 
by  land  not  available  for  leasing,  is  prop- 
erly construed  as  referring  to  encircling 
land  which  adjoins  the  land  sought  for 
leasing  along  common  boundary  lines  but 
not  to  cornering  land. 
Duncan  Miller,  A-29057    (Nov.  20,  1962) 

An  oil  and  gas  lease  offer  for  separate 
tracts  of  land  comprising  less  than  640 
acres  in  the  aggregate  is  properly  allowed 
as  to  one  or  more  tracts  which  are  sur- 
rounded by  land  unavailable  for  leasing 
and  properly  rejected  as  to  another  tract 
which  adjoins  land  available  for  leasing 
when  the  offer  was  filed  but  not  included 
in  the  offer. 
Adele  J.  Young,  A-29090  (Dec.  7,  1962) 

An  oil  and  gas  lease  is  properly  canceled 
as  to  land  included  in  an  offer  for  less  than 
640  acres  of  land  which  adjoins  other  pub- 
lic land  available  for  oil  and  gas  leasing 
when  the  offer  was  filed ;  it  is  improperly 
canceled  as  to  other  land  included  in  the 
same  offer  which  is  entirely  surrounded  by 
land  that  is  not  available  for  oil  and  gas 
leasing. 
R.  M.  Young,  Jr.,  A-29317  (Apr.  22,  1963) 

The  rejection  of  an  offer  for  failure  to 
comply  with  the  640-acre  minimum  limita- 
tion because  nonnavigable  river  bed  lands 
adjacent  to  the  public  land  applied  for 
were  available  for  lease  will  be  affirmed 
where  appellant  does  not  show  that  the 
river   bed   lands   were   not   available   for 


lease,  as  an  offer  for  lease  under  the  Min- 
eral Leasing  Act  will  not  be  accepted  as 
an  offer  for  the  Government's  riparian 
rights  to  the  river  bed  lands  unless  such 
lands  have  been  properly  described  and 
rentals  submitted  for  them. 
Emily  K.  Connell,  A-29176  (May  7,  1963) 

70  I.D.  159 

An  oil  and  gas  lease  offer  for  separate 
tracts  of  land  comprising  less  than  640 
acres  is  properly  rejected  as  to  one  tract 
that  adjoins  land  which  was  available  for 
leasing  at  the  time  the  offer  was  filed  but 
was  not  included  in  the  offer  but  must  be 
accepted  as  to  another  tract  entirely  sur- 
rounded by  land  not  available  for  leasing. 
James  P.  Witmer,  A-29378  (June  7,  1963) 

An  oil  and  gas  lease  offer  does  not  come 
within  the  exception  to  the  640-acre  min- 
imum limitation  pertaining  to  lands  sur- 
rounded by  lands  unavailable  for  leasing 
if  there  were  river  bed  lands  available  for 
leasing  adjacent  to  those  applied  for  when 
the  offer  was  filed. 

Where  an  oil  and  gas  lease  was  issued 
in  violation  of  the  regulation  prescribing 
a  640-acre  minimum  limitation  for  offers, 
it  must  be  canceled  as  to  a  tract  of  land 
which  was  not  isolated  from  lands  avail- 
able for  lease  when  the  offer  was  filed  but 
was  so  isolated  when  a  subsequent  valid 
offer  for  the  tract  was  filed  before  the 
lease  issued;  however,  the  lease  need  not 
be  canceled  as  to  other  tracts  conflicting 
with  the  subsequent  offer  if  that  offer  also 
did  not  include  adjacent  river  bed  land 
that  was  available  for  leasing  and  did  not 
meet  the  640-acre  limitation. 
Senemex,  Inc.,  A-29195  (June  10,  1963) 

An  oil  and  gas  lease  offer  for  less  than 
640  acres  is  properly  rejected  when  the 
application  fails  to  include  other  adjoining 
lands  which  were  available  for  leasing  at 
the  time  the  offer  was  filed,  notwithstand- 
ing the  fact  that  they  were  included  in  a 
prior  outstanding  lease  offer. 
Duncan  Miller,  A-29521  (Aug.  29, 1963) 

Although  land  is  included  within  a  home- 
stead entry  for  which  acceptable  final 
proof  has  been  filed  and  for  which  the  en- 
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tryman  has  met  all  the  other  requirements, 
it  is  to  be  considered  as  available  for  oil 
and  gas  leasing  within  the  meaning  of  the 
640-acre  rule. 

Standard  Oil  Company  of  California, 
A-29400  (Sept.  17,  1963)  70  I.D.  422 

Where  an  application  for  an  oil  and  gas 
lease  covers  less  than  640  acres  and  the 
land  applied  for  adjoins  land  available  for 
leasing,  it  will  be  deemed  to  be  for  the 
equivalent  of  a  section  and  therefore 
proper  so  long  as  the  amount  by  which  it 
is  under  640  acres  is  less  than  the  amount 
that  the  inclusion  of  the  smallest  of  the 
adjoining  subdivisions  available  for  leas- 
ing would  put  it  in  excess  of  640  acres. 
Union  Oil  Company  of  California,  A-29725 
(Sept.  17, 1963) 

An  oil  and  gas  lease  offer  for  separate 
tracts  comprising  less  than  640  acres  is 
properly  allowed  as  to  one  tract  which  is 
surrounded  by  land  not  available  for  leas- 
ing and  properly  rejected  as  to  another 
tract  which  adjoins  land  that  was  avail- 
able for  leasing  when  the  offer  was  filed 
but  was  not  included  in  the  offer. 
George  E.  Conley,  A-29634  (Oct.  18, 1963) 

An  oil  and  gas  lease  offer  for  less  than 
640  acres  of  land  available  for  leasing  is 
properly  rejected  when  the  application 
fails  to  include  other  adjoining  land  which 
was  available  for  leasing  at  the  time  the 
offer  was  filed. 
Duncan  Miller,  A-29872  (Nov.  5,  1963) 

A  determination  that  land  is  within  the 
undefined  known  geologic  structure  of  a 
producing  oil  or  gas  field  is,  in  effect,  a 
withdrawal  of  that  land  from  noncompeti- 
tive leasing,  and  where  that  determination 
is  reflected  by  the  records  of  the  Bureau 
of  Land  Management,  the  land  is  unavail- 
able for  noncompetitive  leasing  and  must 
be  excluded  in  determining  whether  a  lease 
offer  complies  with  the  requirements  of 
43  CFR  192.42(d). 

"Available  for  leasing,"  as  used  in  43 
CFR  192.42(d)  and  decisions  interpreting 
that  regulation,  means  lands  which  are 
available  for  noncompetitive  leasing  under 
the  Mineral  Leasing  Act. 
Empire  State  Oil  Company,  Jack  J.  Gryn- 
1,  A-29761  (Mar.  6,  1964)       71  I.D.  92 


An  oil  and  gas  lease  is  improperly  is- 
sued where  the  offer  includes  less  than 
640  acres  and  the  land  applied  for  is  ad- 
joined by  land  in  a  lease  the  fixed  term  of 
which  has  expired,  although  a  partial  as- 
signment of  that  lease  has  been  filed  the 
approval  of  which  will  continue  the  lease 
for  two  years. 
Duncan  Miller,  A-30212  (July  13,  1964) 

Six-Mile  Square  Eule 
Under  the  oil  and  gas  leasing  regulations 
in  effect  on  Sept.  26,  1949,  the  Department 
reserved  to  itself  the  right  to  reject  appli- 
cations for  noncompetitive  oil  and  gas 
leases  on  scattered  tracts  considerably 
more  than  6  miles  apart,  and  it  was  not 
error  for  the  manager  to  reject  in  part  an 
application  for  a  noncompetitive  oil  and  gas 
lease,  filed  on  Sept.  26,  1949,  for  scattered 
tracts  which  could  not  be  included  in  a 
9-mile  square. 
D.  Miller,  A-27011  (Feb.  28,  1955) 

Where  an  oil  and  gas  lease  is  issued  by 
the  manager  of  a  land  office  covering  lands 
which  cannot  be  included  within  the  six- 
mile  square  area  limit  fixed  by  the  Depart- 
ment's regulation  and  the  rights  of  third 
persons  are  not  prejudiced  thereby,  it  is 
proper  to  deny  a  request  by  the  lessee  that 
the  lease  be  canceled  in  part  as  to  the  land 
outside  the  six-mile  square  and  a  separate 
lease  issued  to  him  for  that  land. 
D.  Miller,  A-27338  (Aug.  13.  1956) 

63  I.D.  257 

An  offer  to  lease  land  which  cannot  be 
encompassed  within  a  six-mile  square  is 
subject  to  rejection  and  where  a  lease  is 
issued  for  part  of  the  land  embraced  in  the 
offer  it  must  be  canceled  as  to  that  land 
which  is  embraced  in  a  proper  offer  filed 
prior  to  the  issuance  of  the  lease  in  order 
that  the  statutory  preference  right  of  the 
party  first  making  a  proper  offer  may  be 
honored. 

Arnold  R.  Gilbert,  A-27303  (Sept.  10, 1956) 

63  I.D.  328 

A  noncompetitive  oil  and  gas  lease  cov- 
ering land  in  excess  of  a  six-mile  square 
issued  without  regard  to  the  Departmental 
regulation  which  so  limits  the  area  of  such 
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leases  must  be  canceled  when  the  violation 
of  the  regulation  is  disclosed  and  there  is 
pending  a  qualified  junior  application  for 
the  same  land. 

Lynn  Nelson,  Uranium  King  Corporation, 
A-27795  (Jan.  21,  1959)  66  I.D.  14 

An  oil  and  gas  lease  offer  which  fails  to 
comply  with  the  Departmental  regulation 
requiring  that  leased  lands  not  exceed  an 
area  six  miles  square  is  entitled  to  priority 
only  from  the  time  that  the  defect  is  rem- 
edied by  relinquishment  of  land  outside 
a  six-mile  square  area. 
Cecil  R.  Fuller,  Executor  of  the  Estate  of 
Aileen  S.  Fuller,  A-28020  (Aug.  11,  1959) 

Where  an  oil  and  gas  lease  offer  includes 
certain  lands  which  are  properly  described 
and  others  which  are  indefinitely  described 
and  the  indefiniteness  of  the  description  of 
part  of  the  land  makes  impossible  a  de- 
termination whether  the  entire  offer  de- 
scribes land  which  can  be  contained  in  a 
six-mile  square  area,  and  the  description  in 
the  offer  does  not  violate  the  six-mile 
square  requirement,  the  offer  is  not  subject 
to  rejection  for  violation  of  the  six-mile 
square  rule. 
Duncan  Miller,  A-28035  (Oct.  30,  1959) 

66  I.D.  370 

An  acquired  lands  oil  and  gas  lease  offer 
filed  on  January  28,  1955,  describing  lands 
which  cannot  be  encompassed  within  a  six- 
mile  square  limit  must  be  rejected. 

The  determination  as  to  whether  lands 
applied  for  in  an  oil  and  gas  lease  offer 
can  be  included  in  a  six-mile  square  is 
made  on  the  basis  of  the  offer  as  it  is  filed 
and  where  it  is  clear  that  the  lands  applied 
for  cannot  be  included  wuthin  a  six-mile 
square,  the  offer  must  be  rejected  in  its 
entirety  despite  the  fact  that  the  part  of 
the  land  applied  for  which  causes  the  offer 
to  violate  the  six-mile  square  rule  is  inade- 
quately described  and  the  offer  would  be 
rejected  as  to  it  in  any  event. 
Merwin  E.  Liss,  A--28576   (Mar.  28,  1961) 

68  I.D.  86 

An  oil  and  gas  lease  offer  which  de- 
scribes land  within  an  area  over  six  miles 
in  width  and  within  an  area  covering  five 


whole  sections  and  parts  of  two  end  sec- 
tions in  width  does  not  comply  with  the 
regulation  requiring  that  land  sought  for 
leasing  must  be  within  an  area  six  miles 
square  or  within  an  area  not  exceeding  six 
surveyed  sections  in  length  or  width,  and 
a  lease  issued  in  response  to  such  offer  is 
improperly  issued  and  subject  to  cancella- 
tion if  proper  junior  offers  have  been  filed 
for  the  land. 

Hugh  E.  Pipkin  et  al.,  A-30021  (Mar.  4, 
1964)  71  I.D.  89 

V.  ASSIGNMENTS  OR  TRANSFERS 

Where  portions  of  the  lessor's  leased 
estate  are  conveyed  to  others  a  discovery 
by  the  lessee  of  oil  or  gas  on  any  such  por- 
tion will  extend  the  entire  lease. 

Where  different  parcels  of  lands  in  a  ! 
lease  are  separately  owned  the  royalties  on 
production  from  the  discovery  well  are 
payable  to  the  owner  of  the  minerals  in 
the  land  on  which  the  well  is  situated  and 
they  are  not  subject  to  apportionment  be- 
tween the  several  owners  of  the  leased 
land. 

Status  of  a  Lease  After  Sale  of  Part  of  the 
Leased  Premises  to  Others  Than  the  Orig- 
inal Lessee,  M-36269  (Mar.  24,  1955) 

The  attempted  assignment  of  an  oil  and 
gas  lease  after  the  record  titleholder 
thereof  has  served  as  Member  of  Congress 
for  more  than  a  year  or  after  his  term  as 
Congressman  has  ended  is  ineffective  even 
though  such  assignments  are  purportedly 
approved  by  employees  of  the  Bureau  of 
Land  Management. 

John  E.  Miles,  A-27075,  A-27144  (Apr.  11 
1955)  62  I.D.  135 

A  partial  assignment  of  a  lease  made 
during  the  period  of  the  single  5-year  ex- 
tension provided  for  in  section  17  of  the  act 
of  Aug.  8,  1946  (60  Stat.  955),  and  prioi 
to  the  act  of  July  29, 1954,  is  valid. 

A  separate  lease  created  by  an  assign- 
ment of  part  of  the  acreage  in  a  lease  pur- 
suant to  the  provisions  of  the  act  of  July  29 
1954  (68  Stat.  585;  30  U.S.C.,  Cum.  Supp. 
187(a) ),  where  the  lease  is  in  its  extended 
term  by  reason  of  any  provision  of  th< 
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Mineral  Leasing  Act,  as  amended,  is  not 
limited  to  the  2-year  extension  prior  to  the 
production  of  oil  and  gas  in  paying  quanti- 
ties resulting  from  such  assignment  if, 
were  it  not  for  the  assignment,  the  origi- 
nal lease  would  have  continued  longer 
without  such  production. 
Partial  Assignment  of  Oil  and  Gas  Leases 
in  Extended  Term,  M-36278  (May  31, 1955) 

62  I.D.  216 

As  the  first  day  of  the  lease  month  fol- 
lowing the  filing  of  an  assignment  of  an 
oil  and  gas  lease  is  the  earliest  date  upon 
which  an  assignment  can  take  effect,  an 
assignor  is  not  divested  of  his  interest  in 
the  assigned  acreage  at  least  until  that 
date. 

Where  approval  of  an  assignment  of  an 
oil  and  gas  lease  is  not  given  until  after  the 
first  day  of  the  lease  month  following  the 
filing  of  the  assignment  the  acreage  cov- 
ered by  the  assignment  remains  charged 
to  the  acreage  account  of  the  assignor  until 
the  approval  date. 

Acreage  included  in  pending  assignments 
of  oil  and  gas  leases  in  favor  of  an  offeror 
must  be  charged  to  the  acreage  account  of 
the  offeror  in  determining  the  offeror's 
qualifications  to  receive  a  lease. 
Albert  G.  Massa  et  al.,  A-27158  (Sept.  6, 
1955)  62  I.D.  339 

Where  the  pertinent  regulation  requires 
the  payment  of  a  fee  upon  the  filing  of  an 
assignment  of  a  royalty  interest  in  an  oil 
and  gas  lease,  there  is  no  reason  to  return 
a  fee  so  paid  because,  contrary  to  the  as- 
signee's expectation,  no  approval  of  the 
assignment  was  given  because  there  was  no 
discovery  upon  the  lands  covered  by  the 
lease. 

The  provisions  of  43  CFR,  1953  Supp., 
192.145,  relating  to  the  assignment  of  roy- 
alty interests  did  not  require  that  such 
assignments  of  more  than  one  percent  be 
approved  prior  to  the  discovery  of  oil  or 
gas  on  the  lease  involved. 
Neil  F.  Stull,  A-27220  (Feb.  15,  1956) 

An  assignment  of  an  oil  and  gas  lease  is 
ineffective  unless  it  is  approved,  and  until 
an  assignment  is  approved,  the  assignor  is 


responsible  for  the  performance  of  all  obli- 
gations under  the  lease. 
Lester  O.  Hotchkiss,  Alpha  L.  Hotchkiss, 
A-27342(Aug.l4,1956) 

Where  an  assignment  of  an  oil  and  gas 
lease  is  not  approved  during  the  month  in 
which  the  assignment  is  filed,  the  acreage 
covered  by  the  assignment  remains  charged 
to  the  assignor's  acreage  account  only  until 
the  subsequent  approval  date.  To  charge 
the  assignor's  acreage  account  with  that 
acreage  after  that  approval  date  is  error. 

Acreage  included  in  assignments  of  inter- 
ests in  oil  and  gas  leases  not  yet  issued  re- 
mains charged  to  the  acreage  account  of  the 
assignor  until  the  leases  are  issued  and  the 
assignments  are  approved. 
Albert  G.  Massa  et  al.,  A-27158  (Supp.) 
(Aug.  28,  1956)  63  I.D.  279 

The  partial  assignment  of  oil  and  gas 
leases  during  their  extended  5-year  terms 
under  the  act  of  July  29,  1954  (68  Stat. 
585),  amending  section  30a  of  the  Mineral 
Leasing  Act  of  1920,  as  amended  (30 
U.S.C.  sec.  187a),  has  the  effect  of  continu- 
ing in  force  all  segregated  leases  of  un- 
developed lands  for  a  period  of  2  years 
from  the  effective  date  of  the  assignment 
and  so  long  thereafter  as  oil  or  gas  is  pro- 
duced in  paying  quantities,  regardless  of 
whether  such  segregated  leases  constitute 
the  assigned  or  the  retained  portions  of  the 
original  lease. 

Partial  Assignment  of  Oil  and  Gas  Leases 
Under  the  Act  of  July  29,  1954  (68  Stat. 
585),  Amending  Section  SO  a  of  the  Mineral 
Leasing  Act  of  1920,  as  Amended  (30 
U.S.C.  sec.  187a),  M-36398  (Dec.  14,  1956) 

64  I.D.  135 

A  transfer  of  an  oil  and  gas  lease  "by 
operation  of  law"  upon  the  merger  or  con- 
solidation of  corporations  is  not  an  "as- 
signment" and  the  fee  required  by  43  CFR 
192.142  to  be  paid  for  the  approval  of  an 
"assignment"  may  not  be  levied  or  col- 
lected. Where,  however,  the  law  provid- 
ing for  such  merger  or  consolidation 
requires  that  any  property  must  be  con- 
veyed by  proper  conveyance,  the  act  of 
merging  or  consolidating  the  corporations, 
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does  not  of  itself  result  in  the  transfer  of 
the  property  and  any  oil  and  gas  leases 
transferred  in  that  connection  are  "as- 
signed" within  the  meaning  of  the  regula- 
tion. 

Filing  Fees:  Transfer  of  Title  to  Oil  and 
Gas  Leases  by  or  Through  Merger  or  Coiv- 
solidation  of  Two  or  More  Corporations, 
M-36420  (Feb.  25,  1957) 

Title  to  or  interest  in  an  oil  and  gas 
lease  may  only  be  assigned  or  transferred 
subject  to  the  approval  of  the  Secretary  of 
the  Interior. 

Applicability  of  State  Community  Prop- 
erty Laws  to  Federal  Oil  and  Gas  Leases 
With  Respect  to  Acreage  Limitations, 
M-36416  (Feb.  27,  1957)  64  I.D.  44 

An  administrative  regulation  allowing  90 
days  from  the  execution  of  an  assign- 
ment of  a  noncompetitive  oil  and  gas  lease 
in  which  to  file  for  approval  thereof  can- 
not have  the  effect  of  reviving  a  lease  the 
term  of  which  has  already  expired  by  oper- 
ation of  law.  Applications  for  approval  of 
such  assignments  must  be  rejected  if  filed 
after  expiration  of  the  lease  term  even 
though  executed  while  the  lease  was  sub- 
sisting. 

Extension  of  Oil  and  Gas  Leases  Under 
the  Act  of  July  29,  1954  (68  Stat.  583), 
Amending  Section  30(a)  of  the  Mineral 
Leasing  Act  of  1920,  as  Amended  (30  U.S.C. 
sec.  187a),  M-36443   (June  4,  1957) 

The  approval  of  an  assignment  of  a 
document  filed  by  the  parties  which  on  its 
face  is  a  valid  assignment  of  record  title 
will  not  later  be  vacated  on  the  unilateral 
assertion  of  one  party  that  the  document 
was  intended  solely  for  collateral  security 
purposes. 
D.  J.  Simmons,  A-27478  (Nov.  15,  1957) 

64  I.D.  413 

The  assignment  of  part  of  the  lands  in- 
cluded in  a  lease  during  the  single  5-year 
extension  of  the  term  allowed  under  sec- 
tion 17  of  the  Mineral  Leasing  Act,  as 
amended,  segregates  the  assigned  and  the 
retained  portions  of  the  lease,  and,  al- 
though there  is  no  production  on  any  part 
of  the  leased  lands  at  the  time  of  assign- 


ment or  on  the  retained  portion  thereafter, 
the  retained  portion  of  the  lease  continues 
in  full  force  and  effect  for  a  minimum 
period  of  2  years  after  the  assignment,  in 
accordance  with  section  30(a)  of  the  act, 
as  amended  by  the  act  of  July  29,  1954, 
even  though  the  2-year  extension  will  con- 
tinue the  segregated  lease  beyond  the  end 
of  the  5-year  extension  of  the  original 
lease. 

Raymond  J.  and  Harold  J.  Hansen  et  al., 
A-27503  (Jan.  3, 1958) 

Any  assignors  as  well  as  assignees  are 
parties  in  interest  to  a  decision  which 
vacates  in  part  prior  decisions  approving 
their  assignment  of  oil  and  gas  leases,  and 
failure  to  include  an  assignor  as  a  party 
in  interest  to  such  a  decison  by  the  Acting 
Director  of  the  Bureau  does  not  defeat  the 
right  of  the  assignor  to  appeal  to  the 
Secretary  therefrom. 

Godfrey  Nordmark,  A-27602  (July  21, 
1958)  65  I.D.  299 

Regardless  of  when  approval  is  given  to 
an  assignment  of  a  portion  of  an  oil  and 
gas  lease,  the  assignment,  when  approved, 
is  effective  from  the  first  day  of  the  lease 
month  following  the  date  of  its  filing  in 
the  proper  land  office. 

For  leases  to  become  segregated  through 
assignment,  and  thus  entitled  to  the  exten- 
sion authorized  for  segregated  leases,  an 
assignment  must  be  filed  when  there  is  at 
least  one  lease  month  remaining  in  the 
term  of  the  lease.  A  partial  assignment 
filed  during  the  last  month  of  the  lease 
term  cannot  become  effective  to  segregate 
the  lease  and  to  entitle  the  segregated  por- 
tions to  any  extension. 
Franco  Western  Oil  Company  et  al., 
A-27607  (Aug.  11,  1958)  65  I.D.  316 

Under  section  30(a)  of  the  Mineral 
Leasing  Act,  as  enacted  on  Aug.  8,  1946, 
an  assignment  or  a  sublease  of  an  oil  and 
gas  lease  cannot  take  effect  unless  three 
original  executed  counterparts  thereof  are 
filed  in  the  proper  land  office,  and  this  re- 
quirement is  applicable  to  assignments 
filed  for  approval  after  that  date  even 
though  the  assignments  were  executed 
prior  to  that  date. 
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Where  there  is  a  dispute  between  the 
parties  to  a  transfer  of  interests  in  an  oil 
and  gas  lease  as  to  whether  the  transfer 
constitutes  an  assignment  of  record  title 
or  an  operating  agreement,  the  Depart- 
ment will  not  approve  the  transfer  until 
the  dispute  is  resolved  by  the  parties  or 
the  courts. 

Instruments  in  which  an  assignor  agrees 
to  "sell,  assign,  convey,  transfer,  and  set 
over"  portions  of  two  leases  and  the  as- 
signee obtains  all  of  the  assignor's  right 
under  the  leases  to  produce  oil  or  gas  from 
zones  below  4,000  feet  are  assignments 
and  not  "subleases  in  the  nature  of  op- 
erating agreements"  even  though,  by 
separate  agreements,  the  parties  to  the  as- 
signments mutually  promise  that  under 
certain  conditions  either  party  will  trans- 
fer his  interest  in  the  leases  to  the  other 
party. 

Richfield       Oil       Corporation,       A-27603 
(Aug.  18, 1958)  65  I.D.  348 

Section  30(a)  of  the  Mineral  Leasing 
Act  provides  that  an  assignment  of  an  oil 
and  gas  lease  cannot  take  effect  until  three 
original  executed  counterparts  thereof  are 
filed  in  the  proper  land  office. 

Since  a  certified  copy  of  an  assignment 
of  an  oil  and  gas  lease  is  not  an  original 
executed  counterpart  thereof,  a  request 
for  approval  of  an  assignment  consisting 
of  one  proper  document  and  two  certified 
copies  must  be  rejected. 
Catharine  D.  Prigge,  A-27677  (Sept.  23, 
1958) 

The  assignment  of  part  of  the  lands  in- 
cluded in  a  lease  during  the  single  5-year 
extension  allowed  under  section  17  of  the 
Mineral  Leasing  Act,  as  amended,  segre- 
gates the  assigned  and  the  retained  por- 
tions of  the  lease,  and,  although  there  is 
no  production  on  any  part  of  the  leased 
lands  at  the  time  of  the  assignment  or 
thereafter,  both  the  assigned  portion  and 
the  retained  portion  continue  in  full  force 
and  effect  for  a  minimum  period  of  2  years, 
in  accordance  wTith  section  30(a)  of  the 
Mineral  Leasing  Act,  as  amended  by  the 
act  of  July  29,  1954,  even  though  the  2- 
year  extension  will  continue  the  leases 
beyond  the  end  of  the  5-year  extension  of 
the  original  lease. 

Richard    P.    Be    Smet    et    al,    A-27837 
(Oct.  29,  1958) 


Where  subsequent  to  the  approval  by  the 
Department  of  an  assignment  of  interests 
in  an  oil  and  gas  lease  at  the  request  of  the 
assignee  it  appears  that  there  is  such  a 
dispute  between  the  parties  as  to  the  in- 
tent and  purpose  of  the  assignment  instru- 
ment that,  had  the  Department  known  of 
the  dispute  the  Department  would  not 
have  acted  on  the  purported  assignment 
until  the  dispute  between  the  parties  has 
been  resolved  by  the  courts  or  the  parties 
themselves,  the  Department  will  not  re- 
scind the  approval  but  will  not  approve 
further  assignments  of  right  stemming 
from  the  disputed  assignment  or  permit 
drilling  by  any  one  claiming  operating 
rights  deriving  from  the  disputed  assign- 
ments for  a  period  of  time  sufficient  to 
permit  the  parties  a  chance  to  settle  their 
dispute  by  agreement  or  litigation. 
Newton  Oil  Company  et  al,  A-27662 
(Dec.  17,  1958) 

A  partial  assignment  of  an  oil  and  gas 
lease,  when  approved,  creates  two  separate 
leases  and  the  existence  of  a  producing 
well  on  one  lease  will  not  place  the  other 
in  the  status  of  a  producing  lease. 
Champlin  Oil  and  Refining  Company,  Joe 
N.  Champlin,  A-27669  (Feb.  3,  1959) 

66  I.D.  26 

Section  30(a)  of  the  Mineral  Leasing 
Act,  as  amended,  provides  for  separate 
leases  only  in  those  instances  where  partial 
assignments  of  oil  and  gas  leases  are  made 
and  for  the  extension  of  those  separate,  or 
segregated,  leases  only  when  the  conditions 
outlined  in  the  section  are  met. 

Nothing  in  section  30(a)  of  the  Mineral 
Leasing  Act,  as  amended,  operates  to  ex- 
tend oil  and  gas  leases  assigned  in  their 
entirety ;  consequently  an  assignment  of 
a  lease  in  its  entirety,  which  is  filed  during 
the  last  month  of  the  5-year  extended  term 
of  a  lease,  is  properly  refused  approval 
since  the  assignment  could  become  effec- 
tive only  on  the  first  day  of  the  month 
following  expiration  of  the  lease. 
E.  C.  Donohue  and  Wilma  Do  noli  lie  Mo- 
leen,  A-278S1  (Apr.  21, 1959) 

The  limitation  upon  the  Secretary's 
authority  to  refuse  to  approve  an  assign- 
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ment  of  all  or  part  of  an  oil  and  gas  lease 
contained  in  section  30(a)  of  the  act  of 
Feb.  25,  1920  (41  Stat.  437;  30  U.S.O. 
sec.  187(a)),  as  amended,  is  as  regards 
assignments  of  fractional  interest  leases 
for  acquired  lands,  subject  to  the  pro- 
visions of  section  5  of  the  act  of  Aug.  7, 
1947  (61  Stat.  913;  30  U.S.C.  sec.  354), 
which  results  in  the  imposition  of  a  quali- 
fication upon  lessees  of  fractional  interests 
additional  to  those  prescribed  in  the  act 
of  Feb.  25,  1920.  However,  the  right 
given  to  one  who  makes  an  offer  to  lease 
such  a  fractional  interest  to  show  his  quali- 
fications is  equally  available  to  an  as- 
signee, whose  assignment  covers  less  than 
a  majority  interest  in  the  whole  deposit. 
Assignment  of  Federally  Owned  Fractional 
Interest  in  Oil  and  Gas  Lease  by  Lessee 
Who  Also  Owns  but  Does  Not  Assign  the 
Privately  Owned  Remaining  Fraction, 
M-36570  (Aug.  10, 1959) 

An  assignment  of  an  oil  and  gas  lease 
which  has  been  automatically  terminated 
for  failure  to  pay  the  rental  due  on  the 
anniversary  date  cannot  be  approved. 
Florence  Lyman  Taub,  A-28040  (Aug.  19, 
1959) 

The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al, 
65  I.D.  427  (September  30,  1958),  is 
adhered  to. 

Duncan  Miller,  A-28093,  A-28151,  A-28191, 
A-28195,  A-28196,  A-28203,  A-28221, 
A-28222,  A-28225,  A-28239  (Oct.  30,  1959) 

M.  Blaine  Peterson,  A-28111  (Nov.  23, 
1959) 

Duncan  Miller,  A-28133  (Dec.  22,  1959) 

Louise  Safarik  et  al,  A-28562,  A-28643, 
A-28676,  A-28693  (Jan.  26,  1961) 

Richard  P.  DeSmet,  A-28910  (Sept.  11, 
1962) 

Louise  Safarik  and  Raymond  J.  B.ansen, 
A-28845  (Sept.  18,  1962) 

Section  30(a)  of  the  Mineral  Leasing 
Act,  as  amended,  provides  for  separate 
leases  only  in  those  instances  where  par- 
tial assignments  of  oil  and  gas  leases  are 


made  and  for  the  extension  of  those  sep- 
arate, or  segregated,  leases  only  when  the 
conditions  outlined  in  the  section  are  met. 

Nothing  in  section  30(a)  of  the  Mineral 
Leasing  Act,  as  amended,  operates  to  ex- 
tend oil  and  gas  leases  assigned  in  their 
entirety;  consequently,  where  an  assign- 
ment of  a  lease  in  its  entirety,  filed  during 
the  last  month  of  the  5-year  extended  term 
of  a  lease,  is  approved,  the  action  is  er- 
roneous since  the  assignment  could  become 
effective  only  on  the  first  day  of  the  month 
following  expiration  of  the  lease. 

Where  an  assignment  of  an  oil  and  gas 
lease  in  its  entirety  and  a  partial  assign- 
ment of  the  lease  by  the  assignee  under 
the  first  assignment  are  filed  durng  the  last 
month  of  the  extended  5-year  term  of  the 
lease,  it  is  error  to  approve  the  assign- 
ments and  to  hold  that  the  segregated 
leases  are  extended  for  a  period  of  2  years 
as  the,  result  of  the  partial  assignment, 
and  the  extensions  should  be  canceled. 
Duncan  Miller  et  al,  A-28120  (Nov.  9, 
1959)  66  I.D.  380 

The  Department's  supplemental  decision 
of  September  30,  1958,  in  Franco  Western 
Oil  Company  et  al,  65  I.D.  427,  will  not 
be  modified  to  afford  recognition  to  partial 
assignments  of  oil  and  gas  leases  filed 
during  the  month  of  Sept.  1958,  or 
thereafter,  at  a  time  when  the  leases  were 
in  the  12th  month  of  the  10th  year  of  the 
extended  terms  of  such  leases. 
Mike  Abraham,  A-28163  (Nov.  16,  1959) 

The  Departmental  ruling  that  the  re- 
tained portion  of  a  segregated  lease  cov- 
ering undeveloped  land,  created  by  as- 
signment while  the  base  lease  is  in  its  ex- 
tended term,  is  entitled  to  an  extension 
will  not  be  disturbed. 
M.  Blaine  Peterson,  A-28111  (Nov.  23, 
1959) 

The  Departmental  ruling  (62  I.D.  216 
(1955),  64  I.D.  127  (1957),  and  135  (1956) 
that  the  partial  assignment  of  oil  and  gas 
leases  during  their  extended  5-year  term 
has  the  effect  of  continuing  in  force  all 
segregated  leases  of  undeveloped  lands  is 
adhered  to. 
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The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al.,  65 
I.D.  427,  is  adhered  to. 
Duncan    Miller    et    al.,    A-28258    et    ah, 
(Feb.  10,  1960) 

Louise     Safarik     et     al.,     A-28307,     etc. 
(Apr.  22,  1960) 

Richard    M.    Ferguson    et    al,    A-28409, 
A-28465  (June  13,  1960) 

Raymond  J.  Hansen  et  al.,  A-28489,  etc. 
(Sept.  29,  1960)  67  I.D.  362 

If,  subsequent  to  the  approval  by  the 
Department  of  an  assignment  of  an  oil  and 
gas  lease,  it  appears  that  there  is  a  con- 
troversy as  to  the  validity  of  the  assign- 
ment which,  if  known  to  the  Department 
before  approval  of  the  assignment,  would 
have  precluded  action  on  the  assignment 
until  the  controversy  had  been  resolved 
by  the  parties  themselves  or  the  courts,  the 
Department  will  not  rescind  the  approval 
but  will  not  approve  further  assignments 
of  rights  stemming  from  the  disputed  as- 
signment or  permit  drilling  by  anyone 
claiming  operating  rights  derived  from  the 
disputed  assignment  for  a  period  of  time 
sufficient  to  permit  the  parties  to  resolve 
the  controversy  over  the  validity  of  the 
assignment  by  agreement  or  litigation. 
Anthony  C.  VonderBecke,  Anchorage  Gas 
and  Oil  Development,  Inc.,  A-28073 
(Feb.  11, 1960) 

Where  a  document  purports  to  be  both 
a  power  of  attorney  and  an  assignment  and 
the  person  given  the  power  or  the  assign- 
ment acts  under  the  document  as  attorney 
in  fact  in  making  a  number  of  assign- 
ments on  behalf  of  his  principal,  which  as- 
signments are  approved,  he  will  not  be 
allowed  later  to  treat  the  document  as  an 
assignment  to  him. 

An  assignment  of  overriding  royalty  on 
a  producing  oil  and  gas  lease  will  not  be 
approved  when  the  assignor  fails  to  show 
ownership  of  the  royalty  interest. 
John  Wight,   A-28230    (Apr.   14,   1960) 

Where  three  original  executed  counter- 
parts of  an  instrument  assigning  to  the 
same  parties  separate  parcels  of  land  or 
interests  therein  out  of  a  single  oil  and 
gas  lease  are  filed,  the  assignment  may 
be  approved,  all  else  being  regular,  and 


it  is  improper  to  require  a  separate  in- 
strument of  assignment  as  to  each  parcel 
being  assigned. 

Edwin  G.  Gibbs  et  al.,  A-28261  (June  8, 
1960)  67  I.D.  229 

Under  the  regulation  in  effect  at  times 
material  to  this  appeal,  the  pendency,  at 
the  expiration  of  the  5-year  extended  term 
of  a  lease,  of  an  application  for  a  partial 
assignment  of  the  lease  did  not  segregate 
the  leased  lands  and  such  lands  were  avail- 
able for  leasing  within  the  meaning  of  43 
CFR,  1958  Supp.,  192.42(d)  on  the  day 
after  the  lease  expired. 
Clem  Daneau,  A-28309  (June  14,  1960) 

Acquired  land  inadvertently  included  in 
an  oil  and  gas  lease  issued  under  the  Min- 
eral Leasing  Act  is  properly  excluded 
therefrom  upon  discovery  of  the  error  and 
a  subsequent  assignment  of  the  lease  as 
to  such  land  confers  no  right  upon  the 
assignee  so  that  the  assignment  is  properly 
denied  approval. 
Gale  Thomas,  A-28357  (July  27,  1960) 

The  assignor  of  an  oil  and  gas  lease  may, 
after  the  filing  of  an  assignment  but  prior 
to  its  approval,  relinquish  the  lease  with- 
out the  concurrence  of  the  assignee. 
James  8.  Holmberg,  Robert  Schulein, 
A-28364  (July  28,  1960)  67  I.D.  302 

The  partial  assignment  of  an  oil  and  gas 
lease  during  the  single  5-year  extension  of 
the  lease  term  under  section  17  of  the  Min- 
eral Leasing  Act,  as  amended,  segregates 
the  assigned  and  the  retained  portions  of 
the  lease  and  both  portions  of  the  lease 
continue  in  full  force  and  effect  for  a  mini- 
mum period  of  2  years  after  the  effective 
date  of  the  assignment,  in  accordance  with 
section  30(a)  of  the  Mineral  Leasing  Act, 
as  amended  by  the  act  of  July  29,  1954,  but 
the  terms  of  the  segregated  leases  are  not 
further  extended  by  later  partial  assign- 
ments out  of  the  segregated  leases. 
Duncan  Miller,  A-28378   (Aug.  5,  1960) 

The  Department's  supplemental  decision 
of  Sept.  30,  1958,  in  Franco  Western 
Oil  Company  et  al.,  65  I.D.  427,  will  not 
be  modified  to  afford  recognition  to  partial 
assignments  of  oil  and  gas  leases  filed 
during  the  month  of  Sept.  1958,  at  a 
time  when  the  leases  were  in  the  twelfth 
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month  of  the  tenth  year  of  the  extended 
terms  of  such  leases. 

Southern   California  Petroleum   Corpora- 
tion et  al,  A-28236   (Sept.  30,  1960) 

Where  at  the  time  a  partial  assignment 
of  the  record  title  of  an  oil  and  gas  lease 
was  filed  the  regulations  governing  assign- 
ments did  not  require  a  statement  by  an 
assignee  that  he  is  the  sole  party  in  inter- 
est, similar  to  that  required  at  the  time 
of  an  offeror,  the  assignment  is  not  to  be 
refused  recognition. 

M.  Finell  et  ah,  A-2S544,  A-28552,  A-28555 
(Nov.  14,  1960)  67  I.D.  393 

Where  the  holder  of  an  undivided  inter- 
est in  an  oil  and  gas  lease  which  is  in  its 
extended  term  by  reason  of  production 
assigns  his  interest  as  to  a  portion  of  the 
leased  land,  the  lease  is  not  segregated 
into  separate  leases  with  the  consequence 
that  the  lease  as  to  the  assigned  portion 
is  deemed  terminated  because  it  does  not 
include  a  producing  well. 

An  assignment  of  less  than  the  whole 
interest  in  a  portion  of  the  acreage  in- 
cluded in  an  oil  and  gas  lease  at  one  time 
is  not  a  partial  assignment  of  the  lease 
within  the  meaning  of  section  30(a)  of 
the  Mineral  Leasing  Act  and  does  not  seg- 
regate the  lease  into  separate  leases. 
Kiroy  Petroleum  Company  et  al.,  A-28414 
(Nov.  17,  1960)  67  I.D.  404 

The  Departmental  ruling  that  the  partial 
assignment  of  oil  and  gas  leases  during 
their  extended  5-year  term  has  the  effect 
of  continuing  in  force  all  segregated  leases 
of  undeveloped  lands  is  adhered  to. 
Duncan  Miller,  A-28599  (Apr.  3,  1961) 

As  assignment  of  a  partial  interest  in  an 
oil  and  gas  lease  cannot  be  approved  until 
all  the  requirements  of  section  30(a)  of 
the  Mineral  Leasing  Act,  as  amended,  and 
the  pertinent  regulations  have  been  met, 
and  when  approved  it  will  take  effect  as 
of  the  first  day  of  the  lease  month  follow- 
ing its  proper  filing  in  the  proper  land 
office. 

A  partial  assignment  of  a  noncompeti- 
tive oil  and  gas  lease  which  covers  land 
patented  by  the  United  States  with  a  res- 
ervation of  the  oil  and  gas  cannot  be 
approved  until  a  bond  for  the  protection 
of  the  surface  owner  is  filed. 


Since  in  order  for  a  lease  to  become 
segregated  through  partial  assignment  and 
thus  become  entitled  to  the  extension 
authorized  for  segregated  leases,  a  partial 
assignment  affecting  it  must  be  filed  while 
there  is  still  one  month  remaining  to  the 
lease  term,  where  the  requirements  for  fil- 
ing a  partial  assignment  of  a  noncompeti- 
tive oil  and  gas  lease  are  not  met  before 
the  end  of  the  next  to  last  month  of  the 
lease  term,  the  assignment  cannot  be 
approved. 

Donald  K.  Ladd  et  al.,  A-28750  (June  26, 
1961)  68  I.D.  169 

The  approval  of  the  assignment  of  an 
oil  and  gas  lease  after  a  lease  has  already 
terminated  is  ineffective. 
Rental  Rate  on  Lands  Within  the  Knoivn 
Geologic  Structure  of  a  Producing  Oil  or 
Gas  Field  which  are  Committed  to  a  Non- 
productive Unit  Plan,  M-36G27  (Oct.  9, 
1961) 

In  computing  the  two-year  period  pro- 
vided for  in  43  CFR  192.122(c),  192.123, 
and  192.144(a),  no  distinction  should  be 
made  between  the  words  "from"  and 
"after"  because,  whichever  word  is  used, 
the  day  of  the  act  or  event  causing  the 
period  of  time  to  run  is  not  to  be  included 
when  computing  the  period  of  time. 
Computation  of  Time  in  Federal  Oil  and 
Gas  Leasing,  M-36633  (Dec.  8,  1961) 

The  pendency  at  the  expiration  date  of 
an  oil  and  gas  lease  of  a  partial  assignment 
of  the  lease,  which  upon  approval  would 
extend  the  term  of  the  segregated  leases, 
does  not  make  the  land  unavailable  for  the 
filing  of  offers  after  the  expiration  of  the 
lease. 

Sheridan  L.  McGarry,  A-28759   (Jan.  26, 
1962) 

The  approval  of  a  partial  assignment  of 
an  oil  and  gas  lease  valid  in  all  respects 
is  not  to  be  rescinded  at  the  request  of  the 
assignor  and  assignee  merely  because  they 
allege  they  failed  to  grasp  all  the  conse- 
quences of  their  action. 
Roy  M.  Eidal,  Kern  County  Land  Company, 
A-29300  (Feb.  19,  1962) 

A  partial  assignment  of  an  oil  and  gas 
lease  is  a  document  required  by  law  or 
decision  to  be  filed  within  a  stated  period 
and  as  such  comes  within  the  provisions 
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of  the  regulation  relating  to  filings  made  on 
the  next  business  day  when  the  last  day  of 
the  stated  period  falls  on  a  day  when  the 
office  is  officially  closed. 
Belco  Petroleum  Corporation,  Charles  Getz- 
ler,  A-29131  (  Mar.  2,  1962 )  69  I.D.  3 

Edward  T.  Haas  et  al.,  A-29196  (Mar.  15, 
1963) 

Where  the  regulation  governing  partial 
assignments  of  record  title  of  a  noncompeti- 
tive oil  and  gas  lease  does  not  require  that 
a  partial  assignment  of  unsurveyed  lands 
describe  the  lands  assigned  by  metes  and 
bounds,  although  the  regulation  pertaining 
to  offers  does,  a  partial  assignment  is  not  to 
be  denied  approval  because  it  does  not  de- 
scribe  the  lands  by  metes  and  bounds. 

A  description  by  projection  of  the  public 
land  survey  of  unsurveyed  land  conveyed 
by  a  partial  assignment  of  the  record  title 
of  an  oil  and  gas  lease  is  not  defective 
where  there  is  an  established  public  land 
corner  nearby  and  the  land  assigned  can  be 
accurately  located. 

Four  Corners  Oil  &  Minerals  Co.,  Paul  F, 
Catterson,  A-28715  (Apr.  11,  1962) 

69  I.D.  22 

Where  an  oil  and  gas  lease  is  issued  pur- 
suant to  an  offer  for  less  than  640  acres 
which  offer  is  defective  for  failure  to  in- 
clude adjoining  land  that  was  available 
for  leasing  at  the  time  the  offer  was  filed, 
and  a  proper  offer  for  the  same  land  is 
pending  when  the  lease  is  issued,  the  lease 
will  ordinarily  be  canceled;  but  where  a 
lease  has  been  issued  pursuant  to  such  a 
defective  offer,  and  the  lease  or  an  inter- 
est therein  has  been  assigned,  the  lease  will 
not  be  canceled  or  otherwise  acted  upon 
pending  determination  as  to  whether  the 
assignee  is  a  bona  fide  purchaser  within 
the  meaning  of  the  Mineral  Leasing  Act. 
Gulf  Oil  Corporation  et  al,  A-28569 
(Apr.  20,  1962)  69  I.D.  30 

An  assignment  of  an  oil  and  gas  lease 
will  not  be  approved,  where,  prior  to  the 
filing  of  the  assignment,  the  lease  has  ter- 
minated due  to  the  cessation  of  production 
and  the  lack  of  reasonable  diligence  to 
restore  such  production. 
James  P.  Psaltis,  A-28867  (May  7,  1962) 


A  request  for  approval  of  a  partial  as- 
signment of  an  oil  and  gas  lease  is  in- 
complete until  all  of  the  things  required 
by  the  statute  to  be  filed  with  such  request, 
including  any  required  bond,  have  been 
filed  and  an  incomplete  application  is 
properly  rejected  when  it  is  too  late  to 
complete  the  application  in  time  to  permit 
its  approval. 

Because  the  approval  of  an  assignment 
of  an  oil  and  gas  lease  becomes  effective  on 
the  first  day  of  the  lease  month  following 
the  filing  of  the  request  for  approval  ac- 
companied by  three  original  executed 
counterparts  of  the  assignment  and  any 
required  bond  and  proof  of  the  qualifica- 
tion of  the  assignee  to  take  or  hold  a  lease, 
it  is  not  necessary  to  notify  the  assignee 
of  the  necessity  to  file  a  bond  if  the  ab- 
sence of  a  bond  is  discovered  at  a  time 
when  there  is  less  than  one  month  of  the 
lease  term  to  run. 

Since  in  order  for  a  lease  to  become 
segregated  through  partial  assignment  and 
thus  become  entitled  to  the  extension  au- 
thorized for  segregated  leases  a  partial  as- 
signment affecting  it  must  be  filed  while 
there  is  still  one  month  remaining  to  the 
lease  term,  where  the  requirements  for 
filing  a  partial  assignment  of  a  noncom- 
petitive lease  are  not  met  before  the  end 
of  the  next  to  last  month  of  the  lease 
term,  the  assignment  cannot  be  approved. 
Joe  T.  Julian,  A-28667  (May  17,  1962) 

When  the  regulations  in  effect  at  the 
time  a  partial  assignment  of  the  record 
title  of  an  oil  and  gas  lease  was  filed  did 
not  require  a  statement  by  an  assignee  that 
he  is  the  sole  party  in  interest,  as  was 
then  required  of  a  lease  offeror,  the  as- 
signment should  not  be  denied  approval. 
Richard  P.  DeSmet,  A-28831  (May  17, 
1962) 

Approval  of  assignments  of  oil  and  gas 
leases  is  properly  denied  where  the  as- 
signor does  not  own  the  full  interest  in  the 
leases  and  does  not  submit  evidence  re- 
quired by  regulation  that  he  is  authorized 
to  transfer  the  leases. 

Where  there  is  a  dispute  between  private 
parties  over  the  authority  of  one  to  assign 
a  lease  in  which  another  has  a  record 
interest,  the  Department  will  not  approve 
an  assignment  of  the  lease  until  the  dis- 
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pute   is   resolved   by   the   parties   or   the 

courts. 

Pine    Valley    Gas    &    Oil    Co.,    A-28812 

(Sept.  11,  1962) 

The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al.,  65 
I.D.  427,  upheld  in  Louise  Safarik  and 
Richard  P.  DeSmet  v.  Stewart  L.  TJdall, 
Secretary  of  the  Interior,  in  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  on  June  7,  1962,  is 
adhered  to. 

Louise  Safarik  and  Raymond  J.  Hansen, 
A-29119   (Sept.  19,  1962) 

Where  the  question  whether  an  oil  and 
gas  lease  is  entitled  to  a  two-year  exten- 
sion by  virtue  of  a  partial  assignment  has 
become  moot,  an  appeal  to  the  Secretary 
from  an  adverse  decision  by  the  Director 
of  the  Bureau  of  Land  Management  will 
be  dismissed. 

Loretta  Inghram  et  al,  A-28964  (Sept.  19, 
1962) 

Where  an  oil  and  gas  lessee  has  given 
notice  of  his  intention  to  abandon  the  well 
drilled  on  a  particular  subdivision  of  his 
lease  and  thereafter  has  assigned  that  sub- 
division and  the  assignment  has  been  ap- 
proved, it  is  improper  to  attempt  to  revoke 
the  approval  of  that  asignment  because  of 
the  failure  of  the  assignee  to  furnish  a 
drilling  bond  where  the  regulations  do  not 
clearly  call  for  the  furnishing  of  such  a 
bond  in  order  to  make  the  assignment 
effective. 

Canada  Southern  Oils,  Inc.,   and  W.   C. 
McBride,  Inc.,  A-28941  (Nov.  16, 1962) 

Where  a  partial  assignment  of  an  oil 
and  gas  lease  is  filed  for  approval,  appli- 
cations are  later  filed  by  the  assignor  and 
assignee  for  a  5-year  extension  of  the 
segregated  portions  of  the  lease  to  be 
created  by  approval  of  the  assignment,  and 
then  relinquishments  of  their  interest  in 
the  lease  are  filed  by  the  assignor  and  as- 
signee prior  to  the  taking  of  any  action 
on  approval  of  the  assignment  or  the  ap- 
plications for  extension,  the  relinquish- 
ments are  properly  to  be  considered  as  a 
withdrawal  of  the  assignment  and  the 
applications  for  extension,  resulting  in 
termination  of  the  lease  as  of  the  expira- 
tion of  its  primary  term. 
Walter  G.  Davis,  A-29048  (Nov.  20,  1962) 


Where  a  lessee  has  received  notice  that 
a  partial  assignment  of  his  lease  has  been 
approved  at  least  two  weeks  prior  to  its 
anniversary  date  and  that  the  segregated 
leases  will  be  extended  beyond  that  date, 
the  retained  lease  automatically  terminates 
when  he  does  not  pay  the  rental  for  it  in 
full  on  or  before  the  anniversary  date. 
John  H.  and  Pauline  V.  Trigg,  A-29289 
(Jan.  15, 1963) 

Where  after  the  approval  of  assignments 
of  record  title  to  an  oil  and  gas  lease  a 
protest  is  filed  by  one  claiming  an  interest 
in  the  lease  and  judicial  proceedings  have 
been  instituted  to  determine  the  interests 
and  rights  of  the  parties  in  the  lease,  the 
Deparment  will  suspend  action  on  further 
assignments  and  requests  for  permission 
to  drill  until  the  parties  resolve  the  con- 
troversy by  agreement  or  by  the  litigation. 
Tom  Bolack,  A-29223  (Mar.  20,  1963) 

Where  it  cannot  be  conclusively  shown 
that  the  land  office  records  indicated  land 
in  an  oil  and  gas  lease  was  not  available 
for  filing  on  the  day  the  offer  was  filed, 
the  lease,  otherwise  regular,  is  not  to  be 
canceled  because  a  factual  situation  could 
have  existed  which  would  have  made  the 
lands  unavailable  for  filing. 
Charles  B.  Gonsales,  A-29010  (Mar.  27, 
1963) 

A  proposed  assignment  will  be  denied 
approval  when  the  lands  described  therein 
were  not  embraced  in  the  lease  and  a 
corrected  assignment  could  not  be  effec- 
tive until  after  the  expiration  of  the  lease. 

Payment  of  lease  rental  for  the  period 
during  which  a  lease  is  held  does  not  create 
a  forfeiture  when  no  assignment  of  the 
lease  is  permitted. 

Harry  Edison   et   al.,   A-29267    (June  5, 
1963) 

A  description  by  projection  of  the  public 
land  survey  of  unsurveyed  land  conveyed 
by  a  partial  assignment  of  the  record  title 
of  an  oil  and  gas  lease  is  not  defective 
where  there  is  no  requirement  for  a  metes 
and  bounds  description  of  the  land  as- 
signed and  there  is  an  established  public 
land  corner  near  by  so  that  the  land  as- 
signed can  be  accurately  located. 
Mary  M.  Minder,  Thomas  E.  Jackson, 
A-29204  (June  18,  1963) 
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A  noncompetitive  oil  and  gas  lease  offer 
for  land  included  in  other  leases  which 
have  been  extended  beyond  their  terms  by 
land  office  approval  of  partial  assignments 
is  properly  rejected  to  the  extent  of  the 
conflicts  between  the  offer  and  the  ex- 
tended leases ;  the  land  office  is  not  to  re- 
fuse approval  of  the  partial  assignments 
made  by  one  shown  on  its  records  to  be 
the  owner  of  the  leases  merely  because  the 
offeror  alleges  that  the  record  titleholder 
is  not  the  sole  owner  of  the  leases. 
Duncan  Miller,  A-29365  (July  1,  1963) 

Where  an  appellant  files  for  approval  an 
operating  agreement  alleging  that  he  held 
operating  rights  in  oil  and  gas  leases  prior 
to  the  lessee's  assignment  of  the  record 
title  interests  in  the  leases  to  other  par- 
ties, but  the  appellant  did  not  submit  an 
operating  agreement  for  approval  until 
years  after  the  assignments  and  subse- 
quent assignments  had  been  approved  and 
the  last  assignees  had  filed  for  approval 
an  operating  agreement  for  the  same  in- 
terests, the  appellant's  operating  agree- 
ment is  properly  denied  approval;  how- 
ever, action  on  pending  further  assign- 
ments of  the  leases  and  the  operating 
agreement  submitted  for  approval  by  the 
parties  to  those  assignments  will  be  sus- 
pended until  the  appellant  is  afforded  an 
opportunity  to  litigate  his  claim  to  the 
operating  rights  in  judicial  proceedings. 
Me-Tex  Supply  Company,  A-29127  (July  19, 
1963) 

Where  a  partial  assignment  of  an  ac- 
quired lands  oil  and  gas  lease  is  timely 
filed  but  is  not  accompanied  by  the  state- 
ment of  the  assignee  as  to  whether  he  is 
the  sole  party  in  interest  in  the  assign- 
ment, as  required  by  regulation,  and  such 
statement  is  not  filed  until  after  the  ex- 
piration of  the  lease,  approval  of  the  as- 
signment is  properly  refused. 
Robert  L.  Smart  et  al.,  A-29677  (July  26, 
1963)  70  I.D.  383 

Approval  of  an  assignment  of  an  oil 
and  gas  lease  is  properly  denied  when  only 
two  signed  counterparts  of  the  assign- 
ment are  filed  timely  and  the  third  is  not 
filed  until  the  last  month  of  the  lease  term 
has  commenced. 

Margaret  Cassidy  et  al,  A-29517  (July  30, 
1963) 


WThen  a  partial  assignment  of  the  record 
title  of  a  public  land  oil  and  gas  lease  is 
filed  without  a  statement  by  an  assignee 
as  to  whether  he  is  the  sole  party  in  in- 
terest and  the  statement  is  not  filed  until 
after  expiration  of  the  lease  term,  approval 
of  the  proposed  assignment  will  be  denied. 
Shell  Oil  Company,  E.  J.  Harp  et  al.f 
A-29525  (Aug.  20,  1963) 

An  assignment  of  an  oil  and  gas  lease 
which  describes  land  not  covered  by  the 
parent  lease  is  properly  rejected  even 
though  the  incorrect  description  was  in 
error  and  the  parties  intended  to  assign 
lands  in  the  parent  lease. 

Where  an  assignment  of  an  oil  and  gas 
lease  describes  both  land  covered  and  land 
not  covered  by  the  parent  lease,  it  is  to  be 
approved  as  to  the  land  in  the  lease  and 
rejected  as  to  the  land  not  in  the  lease. 

Where  an  assignment  of  an  oil  and  gas 
lease  issued  prior  to  Sept.  2,  1900,  covering 
all  the  lands  in  it,  is  approved  as  to  only 
part  of  the  lands  described  in  the  assign- 
ment, it  constitutes  a  partial  assignment 
and  serves  to  extend  the  lease  for  not  less 
than  two  years  from  the  effective  date  of 
the  assignment. 

Southern     Union    Production     Company, 
A-29384  (Sept.  12,  1963)  70  I.D.  406 

There  is  no  authority  to  extend  an  oil 
and  gas  lease  for  the  time  during  which 
action  is  not  taken  with  respect  to  approval 
or  disapproval  of  an  assignment  of  the 
lease. 

An  assignment  of  a  partial  interest  in 
an  oil  and  gas  lease  cannot  be  approved 
until  all  the  requirements  of  section  30(a) 
of  the  Mineral  Leasing  Act,  as  amended, 
and  the  pertinent  regulations  have  been 
met,  and  when  these  requirements  have 
not  been  met  prior  to  the  first  day  of  the 
last  month  of  the  lease  term,  approval  of 
the  assignment  is  properly  denied. 
Signal  Oil  and  Gas  Company,  A-29578 
(Sept.  25, 1963) 

For  leases  to  become  segregated  through 
assignment,  and  thus  entitled  to  the  ex- 
tension authorized  for  segregated  leases, 
an  assignment  must  be  filed  when  there  is 
at  least  one  lease  month  remaining  in  the 
term  of  the  lease ;  where  the  requirements 
for  filing  a  partial  assignment  of  a  non- 
competitive oil  and  gas  lease  are  not  met 


586 


OIL    AND    GAS    LEASES,    V 


before  the  end  of  the  next  to  last  month 
of  the  lease  term,  the  assignment  cannot 
be  approved. 

Where  an  attorney  in  fact  or  agent  of  a 
lessee  signs  an  assignment  of  an  oil  and 
gas  lease  on  behalf  of  the  lessee,  evidence 
must  be  furnished  of  the  authority  of  the 
attorney  or  agent  to  execute  such  an  as- 
signment ;  and  the  fact  that  such  evidence 
has  been  previously  furnished  in  the  same 
land  office  in  connection  with  another  case 
will  not  satisfy  this  requirement  if  there 
has  been  no  incorporation  in  the  record  of 
a  reference  to  the  case  file  number  in 
which  evidence  of  the  authority  is  filed. 
Charlotte  E.  Brown  et  al,  A-29667 
(Nov.  21,  1963)  70  I.D.  491 

Where  a  regulation  requires  only  that 
evidence  be  furnished  of  the  authority  of 
an  agent  or  attorney  in  fact  to  sign  an 
assignment,  a  partial  assignment  of  an  oil 
and  gas  lease  is  not  to  be  rejected  because 
the  assignment  is  signed  by  a  purported 
agent  for  the  assignor  and  there  is  filed 
only  a  letter  which  makes  reference  to  a 
case  record  in  another  land  office  in  which 
a  power  of  attorney  authorizing  the  agent 
to  act  has  been  filed. 

Where  an  applicant  is  to  be  deprived  of 
a  statutory  right  because  of  his  failure  to 
comply  with  the  requirements  of  a  regula- 
tion, that  regulation  should  be  so  clear 
that  there  is  no  basis  for  the  applicant's 
noncompliance  therewith. 
William  S.  Kilroy  et  al.,  A-29650  (Dec.  13, 
1963)  70  I.D.  520 

A  request  for  approval  of  an  oil  and  gas 
assignment  need  not  be  rejected  for  the 
sole  reason  that  it  was  not  filed  within  90 
days  after  the  execution  of  the  assignment 
as  required  by  regulation  43  CFR 
192.141(a)(2)  where  that  regulation  has 
not  been  interpreted  as  making  the  require- 
ment mandatory  and  where  there  are  no 
intervening  adverse  parties  who  might  be 
affected  by  approval  of  the  assignment. 
Alice  R.  Rudie,  A-30061  (Mar.  25,  1964) 

A  request  for  approval  of  a  partial  as- 
signment of  an  oil  and  gas  lease  is  incom- 
plete until  all  of  the  documents  required  by 
the  statute  to  be  filed  with  such  request, 
including  any  required  bond,  have  been 
filed  and  an  incomplete  application  is 
properly  rejected  when  the  parties  fail  to 


file  all  of  the  required  documents  in  time 
to  permit  approval  of  the  assignment. 

Since  in  order  for  a  lease  to  become 
segregated  through  partial  assignment  and 
thus  entitled  to  the  extension  authorized 
for  segregated  leases,  a  request  for  ap- 
proval of  a  partial  assignment  must  be 
filed  while  there  is  still  one  month  re- 
maining in  the  lease  term,  and  if  the  re- 
quirements are  not  met  before  the  end 
of  the  next  to  the  last  month  of  the  lease 
term,  approval  of  the  assignment  is  prop- 
erly denied. 

Texaco,    Inc.    and    Nancy    Leigh    Grant, 
A-30143  (Mar.  25,  1964) 

Although  a  junior  offeror  may  have  been 
the  first  qualified  applicant  for  an  oil  and 
gas  lease,  if  a  lease  was  mistakenly  issued 
to  the  senior  offeror  and  it  is  assigned  to 
a  bona  fide  purchaser  and  the  assignment 
is  filed  before  the  land  office  records  show 
any  action  taken  against  the  lease,  the 
interests  of  the  bona  fide  purchaser  will 
be  protected  in  accordance  with  the  1959 
and  1960  amendments  of  the  Mineral  Leas- 
ing Act  and  the  junior  offeror's  offer  must 
be  rejected. 

In  considering  whether  an  assignee  of 
an  oil  and  gas  lease  was  a  bona  fide  pur- 
chaser and  entitled  to  protection  in  accord- 
ance with  the  bona  fide  purchaser  provi- 
sions of  the  Mineral  Leasing  Act,  as 
amended,  the  basic  question  is  whether  he 
in  good  faith  and  for  value  acquired  his 
interest  without  notice  of  a  superior  right 
to  the  lease ;  he  will  not  be  considered  as 
having  constructive  or  imputed  notice  that 
an  offeror  whose  offer  was  junior  to  that 
for  which  the  lease  issued  had  a  right  to 
the  lease  superior  to  the  lessee,  if  he  acted 
prudently,  even  though  an  extremely  cau- 
tious person  might  have  ascertained  that 
the  junior  offeror  might  have  a  right  to 
have  the  voidable  lease  canceled. 

An  assignee  of  an  oil  and  gas  lease,  if 
the  assignment  is  otherwise  valid,  is  en- 
titled to  protection  in  accordance  with  the 
bona  fide  purchaser  provisions  of  the  Min- 
eral Leasing  Act  if  his  assignment  is  filed 
before  any  adverse  action  or  protest  has 
been  made  against  the  lease  even  though 
the  assignment  had  not  been  approved  be- 
fore such  action  or  protest  is  made. 
Southwestern  Petroleum  Corporation, 
A-29834  (May  26,  1964)  71  I.D.  206 
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An  oil  and  gas  lease  is  improperly  issued 
where  the  offer  includes  less  than  640  acres 
and  the  land  applied  for  is  adjoined  by 
land  in  a  lease  the  fixed  term  of  which  has 
expired,  although  a  partial  assignment  of 
that  lease  has  been  filed  the  approval  of 
which  will  continue  the  lease  for  two 
years. 

An  oil  and  gas  lease  issued  in  violation 
of  the  620-acre  rule  is  not  subject  to  can- 
cellation if  it  has  been  assigned  to  a  bona 
fide  purchaser. 
Duncan  Miller,  A-30212  (July  13,  1964) 

Section  10  of  the  act  of  July  3,  1958, 
amending  the  Alaska  Oil  Proviso  of  the 
Mineral  Leasing  Act  of  1920  to  require 
rentals  for  noncompetitive  oil  and  gas 
leases  in  Alaska  to  be  the  same  as  similar 
leases  for  lands  elsewhere  in  the  United 
States,  is  not  applicable  to  leases  which 
had  been  granted  5-year  extensions  prior 
to  the  act  as  to  the  remainder  of  their  ex- 
tended term,  including  a  2-year  extension 
resulting  from  segregation  of  the  lease  by 
partial  assignment  under  section  30(a)  of 
the  Mineral  Leasing  Act,  as  amended. 
Richfield  Oil  Corporation,  Shell  Oil  Com- 
pany, A-30154,   A-30223    (July   30,   1964) 

71 1.D.  294 

When  an  assignment  of  an  oil  and  gas 
lease  has  been  approved  by  the  Department 
and  thereafter  it  appears  that  there  is  a 
controversy  as  to  the  validity  of  the  assign- 
ment, the  Department  will  not  rescind  ap- 
proval of  the  assignment,  even  though 
there  were  some  irregularities  apparent  on 
the  assignment,  but  will  maintain  the 
status  quo  for  a  period  sufficient  to  permit 
the  parties  to  institute  litigation  or  take 
other  action  to  resolve  their  dispute. 
McCulloch  Oil  Corporation  of  California, 
A-30208  (Nov.  25,  1964) 

Where  an  assignment  of  operating  rights 
in  a  lease  is  made  after  the  apparent  ter- 
mination date  of  a  lease,  it  is  questionable 
whether  the  assignee  has  any  standing  to 
question  a  determination  that  the  lease  had 
in  fact  terminated  when  neither  the  lessee 
nor  the  assignor  of  the  operating  rights 
questions  the  determination. 

An  oil  and  gas  lease  is  properly  held 
terminated  and  a  subsequently  filed  pro- 
posed    assignment     of     operating     rights 


properly  returned  unapproved  when  it  has 
been  determined  that  a  well  on  the  land 
leased  was  not  a  well  capable  of  producing 
oil  or  gas  in  paying  quantities  as  of  the 
date  of  termination  of  the  lease,  so  that  no 
notice  to  the  lessee  to  resume  production 
was  necessary  prior  to  declaring  the  lease 
to  be  terminated. 

Juniper  Oil  and  Mining  Company,  A-30181 
(Dec.  4,  1964) 

VI.  BONDS 

Where  a  noncompetitive  oil  and  gas  lease 
is  issued  to  an  applicant  for  patented  lands 
and  inadvertently  the  lessee  is  not  required 
to  file  a  bond  for  the  protection  of  the 
owner's  surface  rights,  the  lessee  is  prop- 
erly required  to  file  such  a  bond  whenever 
the  error  is  discovered. 
D.  Miller,  A-27567  (Apr.  29, 1958) 

The  provision  added  to  section  31  of  the 
Mineral  Leasing  Act  by  the  act  of  July  29, 
1954,  terminating  leases  automatically  on 
failure  of  the  lessee  to  pay  the  rental  on 
the  anniversary  date,  did  not  have  the  ef- 
fect of  abrogating  the  requirement  in  out- 
standing leases  that  a  $1,000  bond  must  be 
filed  not  less  than  90  days  before  the  due 
date  of  the  next  rental  payment,  and  a  con- 
sent filed  by  a  lessee  to  bring  his  lease 
under  the  1954  act  would  not  dispense  with 
his  obligation  to  file  a  bond. 
D.  Miller,  A-27581  (June  12,  1958) 

Although  the  bond  required  to  be  filed 
by  an  applicant  for  a  noncompetitive  oil 
and  gas  lease  on  land  patented  with  a  res- 
ervation of  mineral  rights  to  the  United 
States  for  the  protection  of  the  owner's  sur- 
face rights  may  no  longer  need  to  include 
coverage  for  the  protection  of  the  United 
States  and  prior  lessees  or  permittees  on 
the  same  land,  the  bond  may  properly  be 
required  of  the  lease  applicant  where  he 
does  not  show  that  he  has  been  unable  to 
secure,  or  hindered  in  securing,  a  bond 
because  of  the  extended  coverage. 
Duncan  Miller,  A-2S246  (May  23,  1960) 

The  provision  of  the  act  of  July  17, 1914 
requiring  that  a  bond  be  filed  with  the  Sec- 
retary for  the  protection  of  the  owner  of 
surface  rights  before  prospecting  can  be 
undertaken  requires  that  such  a  bond  must 
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be  filed  before  a  noncompetitive  lease  can 
be  issued  or  an  assignment  approved. 
Donald  K.  Ladd  et  al,  A-28750  (June  26, 
1961)  68  I.D.  169 

A  request  for  approval  of  a  partial  as- 
signment of  an  oil  and  gas  lease  is  incom- 
plete until  all  of  the  things  required  by  the 
statute  to  be  filed  with  such  request,  in- 
cluding any  required  bond,  have  been  filed 
and  an  incomplete  application  is  properly 
rejected  when  it  is  too  late  to  complete  the 
application  in  time  to  permit  its  approval. 
Joe  T.  Juhan,  A-28667  (May  17,  1962) 

An  offeror  for  a  noncompetitive  oil  and 
gas  lease  which  covers  land  patented  by 
the  United  States,  with  a  reservation  of 
the  oil  and  gas,  is  properly  required  to  file 
a  bond  for  the  protection  of  the  surface 
owner  on  the  form  prescribed  by  the 
Department. 

An  oil  and  gas  offeror  is  properly  re- 
quired to  file  a  bond  for  the  protection  of 
the  owner  of  the  surface  of  the  land  for 
which  a  lease  is  desired  prior  to  the  issu- 
ance of  the  lease. 
Duncan  Miller,  A-28758  (July  27,  1962) 

An  oil  and  gas  lease  applicant  for  pat- 
ented land  is  properly  required  to  file  a 
bond  to  protect  the  owner  of  surface  rights 
prior  to  issuance  of  the  lease ;  but  he  may 
choose  among  the  types  of  bonds  permitted 
by  the  Department's  regulations. 
Duncan  Miller,  A-28974   (Sept.  21,  1962) 

Where  an  oil  and  gas  lessee  has  given 
notice  of  his  intention  to  abandon  the  well 
drilled  on  a  particular  subdivision  of  his 
lease  and  thereafter  has  assigned  that  sub- 
division and  the  assignment  has  been  ap- 
proved, it  is  improper  to  attempt  to  revoke 
the  approval  of  that  assignment  because  of 
the  failure  of  the  assignee  to  furnish  a 
drilling  bond  where  the  regulations  do  not 
clearly  call  for  the  furnishing  of  such  a 
bond  in  order  to  make  the  assignment 
effective. 

Canada   Southern    Oils,   Inc.    and   W.    C. 
McBride,   Inc.,   A-28941    (Nov.    16,    1962) 

An  oil  and  gas  lease  applicant  for  land 
patented  with  a  reservation  of  the  oil  and 
gas  deposits  to  the  United  States  is  prop- 
erly required  to  file  a  bond  to  protect  the 
owner  of  surface  rights  prior  to  issuance 


of  the  lease  and  he  cannot  secure  that  bond 
by  using   the   same  negotiable   securities 
that  he  has  not  on  deposit  to  secure  a  bond 
covering  another  lease. 
Duncan  Miller,  A-29347  (July  1,  1963) 

A  time  limit  imposed  upon  an  oil  and  gas 
lease  offeror  for  furnishing  a  bond  to  pro- 
tect the  owner  of  surface  rights  to  the  land 
which  time  limit  is  not  required  by  statute 
or  regulation  may  be  waived  even  though 
there  is  pending  a  junior  offer  for  the  land. 
Halvor  F.  Holoeck,  A-29595  (Oct.  9,  1963) 

A  request  for  approval  of  a  partial  as- 
signment of  an  oil  and  gas  lease  is  incom- 
plete until  all  of  the  documents  required 
by  the  statute  to  be  filed  with  such  request, 
including  any  required  bond,  have  been 
filed  and  an  incomplete  application  is  prop- 
erly rejected  when  the  parties  fail  to  file 
all  of  the  required  documents  in  time  to 
permit  approval  of  the  assignment. 
Texaco,  Inc.  and  Nancy  Leigh  Grant, 
A-30143  (Mar.  25,  1964) 

VII.  CANCELLATION 

The  Secretary  of  the  Interior  (or  his 
delegate)  can  revoke  the  extension  of  an 
oil  and  gas  lease  granted  in  contravention 
of  the  pertinent  statute  and  regulation  at 
any  time  he  is  made  aware  of  the  improper 
action,  without  regard  to  the  merits  of 
any  other  offer  for  the  lands  covered  by  the 
lease. 

John  J.  Farrelly  et  al,  A-27068   (Jan.  7, 
1955)  62  I.D.  1 

One  whose  oil  and  gas  lease  is  errone- 
ously canceled  and  who  fails  to  appeal 
from  the  decision  canceling  the  lease  loses 
his  rights  in  his  lease. 
C.  T.  Hegwer  et  ah,  A-27002  (Mar.  11, 
1955)  62  I.D.  77 

Where  a  noncompetitive  oil  and  gas  lease 
is  committed  to  a  unit  agreement,  the  unit 
operator  is  not  entitled  to  notice  of  de- 
fault in  terms  of  the  lease  prior  to  the 
cancellation  of  the  lease. 
Zion  Oil  Company  et  al,  A-27152 
(Sept.  20,  1955)  62  I.D.  369 

A  noncompetitive  oil  and  gas  lease  er- 
roneously issued  in  violation  of  a  statutory 
preference  right  given  to  a  senior  appli- 
cant must  be  canceled ;  such  cancellation 
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is  not  governed  by  section  31  of  the  Min- 
eral Leasing  Act,  as  amended. 
Iola  Morrow,  A-27177   (Oct.  10,  1955) 

Where,  after  an  oil  and  gas  lease  has 
been  issued  on  acquired  lands,  the  agency 
having  jurisdiction  over  such  lands  with- 
draws the  consent  to  lease  which  was 
previously  given  and  requests  that  the 
lease  be  revoked  as  to  part  of  the  lands, 
stating  that  a  revocable  permit  has  been 
issued  which  conflicts  in  part  with  the 
lease,  and  where  there  is  no  stipulation  in 
the  lease  making  it  subject  to  termination 
on  such  a  basis,  the  lease  will  not  be  can- 
celed, all  else  being  regular. 
L.  D.  Dale,  A-27166  (Nov.  14,  1955) 

Where  oil  and  gas  leases  have  been  is- 
sued on  acquired  lands  as  to  which  it  is  un- 
certain whether  the  United  States  has  a 
present  leasable  interest  because  of  a  min- 
eral lease  granted  thereon  by  one  of  the 
Government's  predecessors  in  title,  but 
where  the  validity  of  that  prior  lease  is 
questionable  and  litigation  is  pending 
which  may  establish  whether  it  is  a  valid, 
outstanding  lease,  the  Department  will  not 
cancel  the  acquired  lands  leases  pending 
the  outcome  of  such  litigation. 
Halvor  Holbeek,  Mrs.  E.  B.  McFadden, 
The  Texas  Company,  A-27167,  A-27182 
(Nov.  14, 1955) 

Where  a  lessee  has  been  given  proper 
notice  as  provided  in  the  Mineral  Leasing 
Act,  the  pertinent  regulation,  and  the  lease 
that  his  lease  will  be  canceled  unless  he 
files  a  bond  or  dispenses  with  the  neces- 
sity of  filing  a  bond,  by  paying  the  next 
year's  rental  in  advance,  and  he  fails  to  do 
either,  his  lease  may  be  canceled  prior  to 
the  expiration  of  the  lease  year. 

Where  an  oil  and  gas  lease  has  been 
properly  canceled,  a  lessee  cannot  avail 
himself  of  the  later  issuance  of  regulations 
making  the  automatic  termination  provi- 
sion of  the  act  of  July  29,  1954,  applicable 
to  leases  issued  prior  to  July  29, 1954. 
Noel  Teuscher,  A-27195    (Dec.   19,   1955) 

62  I.D.  470 

An  acquired  lands  oil  and  gas  lease  is 
properly  canceled  as  to  a  tract  of  land 
covered  thereby  which  was  not  available 
for  leasing  when  the  application  therefor 
was  filed  because  the  tract  was  included  in 


a  prior  lease  and  the  relinquishment  and 
cancellation  of  the  prior  lease  had  not  been 
noted  on  the  acquired  lands  plat  records 
when  the  subsequent  application  was  filed. 
B.  E.  Van  Arsdale,  A-27183  (Dec.  28, 1955) 

62  I.D.  475 

It  is  improper  to  cancel  an  oil  and  gas 
lease  on  the  ground  that  prior  applications 
for  leases  on  the  same  land  have  not  been 
considered. 

Where  an  oil  and  gas  lease  is  issued  be- 
fore final  action  has  been  taken  on  a  prior 
offer  to  lease  the  lands,  there  must  be  a 
finding  that  the  prior  offeror  is  qualified 
to  receive  the  lease  before  the  lease  is 
canceled. 

Madison  Oils,  Inc.,  T.  F.  Hodge,  A-27163 
(Dec.  28,  1955)  62  I.D.  478 

When  a  competitive  oil  and  gas  lease  has 
been  issued  for  a  tract  of  land  upon  the 
recommendation  of  the  Geological  Survey 
and  there  are  no  intervening  interests, 
there  is  no  justifiable  basis  for  later  can- 
celing the  lease  because  the  Geological 
Survey  later  determines  that  the  leased 
land  was  not  situated  within  the  known 
geologic  structure  of  a  producing  oil  or 
gas  field  at  the  time  of  issuance  of  the 
lease. 

Max  Tiarash,  The  Texas  Company, 
A-27239  (Feb.  14,  1956)  63  I.D.  51 

Where  the  record  of  an  application  for 
patent  on  mining  claims  indicates  that  the 
claims  were  located  in  1948  on  lands  open 
to  mining  location  and  that  the  claims  are 
valid,  oil  and  gas  leases  issued  for  land 
included  in  the  claims  are  properly  can- 
celed to  the  extent  that  they  conflict  with 
such  locations  where  the  applications  for 
the  leases  were  filed  several  years  after 
the  mining  claims  were  located. 
Marion  F.  Jensen  et  ah,  Elden  F.  Keith  et 
al.,  A-27254,  A-27256,  A-27257  (Feb.  24, 
1956)  63  I.D.  71 

Where  the  only  reason  for  canceling  an 
oil  and  gas  lease  is  that  it  was  issued  to 
a  junior  applicant  and  the  senior  appli- 
cant waives,  loses,  or  surrenders  his  prior 
right,  the  outstanding  lease  will  not  be 
canceled. 

Merle  J.  Vandepas,  A-27269  (Mar.  12, 
1956) 
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Although  an  oil  and  gas  lease  may  be 
a  nullity  insofar  as  it  purports  to  convey 
an  interest  in  oil  and  gas  deposits  al- 
ready under  lease,  it  nevertheless  serves 
to  segregate  the  land  and  makes  it  unavail- 
able for  further  leasing  until  such  time  as 
its  revocation  is  noted  on  the  records  of 
the  local  land  office  and  an  oil  and  gas 
lease  issued  to  another  for  the  same  land 
prior  to  such  notation  must  be  canceled. 
R.  B.  Whitaker,  Mrs.  Jacqueline  Anderson, 
A-27284  (May  7,  1956)  63  I.D.  124 

The  rental  and  royalty  provisions  in  oil 
and  gas  lease  Form  5-157  (November, 
1947)  for  tribal  Indian  lands  are  con- 
strued as  "obligations,"  as  well  as  "terms 
and  conditions"  and  the  lessee  who  fails 
to  surrender  the  lease  on  or  before  the 
rental  anniversary  date  becomes  contrac- 
tually obligated  to  pay  the  full  amount  of 
the  annual  rental.  Failure  to  pay  the  rent 
and  royalties  on  the  due  dates,  or  a  late 
payment  of  either,  would  not  result  in  auto- 
matic termination  of  the  lease  but  would 
subject  the  lease  to  cancellation  in  the 
discretion  of  the  Secretary  of  the  Interior 
and  the  Tribal  Council  under  section  6  of 
the  lease  form. 

Interpretation  of  Rental  Provisions  in  Oil 
and  Gas  Lease  Form  5-157  (November, 
19>,1)  for  Tribal  Indian  Lands,  M-36348 
(June  6, 1956) 

Where  an  oil  and  gas  lessee  fails  to  pay 
the  fourth  year's  rental  on  his  lease,  he 
cannot  complain  that  his  lease  should  have 
been  canceled  prior  to  the  due  date  of  his 
rental,  thus  preventing  its  accrual,  because 
of  his  failure  to  post  a  $1,000  bond  90  days 
prior  to  the  due  date  of  the  rental. 
Robert  H.  Miller,  A-27322,  A-27323  (July  3, 
1956) 

Leases  on  lands  not  known  to  contain 
valuable  deposits  of  oil  or  gas  are  properly 
canceled  where  the  lessees  are  notified  by 
registered  mail  that  either  bonds  must  be 
filed  or  advance  rental  must  be  paid  under 
their  leases  and  that  if  the  default  con- 
tinues after  30  days  from  service  of  notice 
thereof,  the  leases  will  be  canceled  without 
further  notice,  and  where  the  lessees  did 
not  comply  with  the  requirement. 
L.  P.  Glasebrook  et  al.,  A-27332  (Aug.  7, 
1956) 


An  offer  to  lease  land  which  cannot  be  en- 
compassed within  a  six-mile  square  is  sub- 
ject to  rejection  and  where  a  lease  is  issued 
for  part  of  the  land  embraced  in  the  offer 
it  must  be  canceled  as  to  that  land  which 
is  embraced  in  a  proper  offer  filed  prior  to 
the  issuance  of  the  lease  in  order  that  the 
statutory  preference  right  of  the  party  first 
making  a  proper  offer  may  be  honored. 
Arnold  R.  Gilbert,  A-27303  (Sept.  10, 1956) 

63  I.D.  328 

Where  an  oil  and  gas  lease  is  pre- 
maturely issued  before  final  action  has 
been  taken  on  a  prior  offer  to  lease  the 
land,  there  must  be  a  finding  that  the 
prior  offeror  is  entitled  to  receive  a  lease 
on  the  land  before  the  lease  is  canceled. 
Sidney  A.  Martin,  C.  G.  Thomas,  A-27410 
(Apr.  1,  1957)  64  I.D.  81 

If  there  is  persuasive  evidence  to  show 
that  a  prior  oil  and  gas  lease  was  can- 
celed and  the  cancellation  was  noted  in 
the  official  tract  book  by  means  of  a  line 
drawn  through  the  serial  number  of  the 
prior  lease,  the  person  first  filing  a  quali- 
fied oil  and  gas  lease  offer  after  the  nota- 
tion was  made  is  entitled  to  a  lease  of  the 
land  involved. 

Where,  on  appeal  to  the  Secretary,  a 
question  of  fact  is  presented  as  to  whether 
or  not  the  cancellation  of  an  oil  and  gas 
lease  was  noted  in  the  official  tract  book 
by  means  of  lines  drawn  through  the  serial 
number  of  the  lease,  the  name  of  the  lessee, 
and  the  description  of  the  land  in  the 
lease  prior  to  the  filing  of  an  oil  and  gas 
lease  offer  for  the  same  land,  and  the 
evidence  in  the  record  is  conflicting  and 
inconclusive,  the  case  will  be  remanded 
to  the  Bureau  of  Land  Management  to 
make  a  further  investigation  and  to  allow 
the  parties  an  opportunity  to  submit  ad- 
ditional evidence  on  the  question  of  fact. 
John  Snyder,  A-27445  (Sept.  9,  1957) 

64  I.D.  353 

Section  31  of  the  Mineral  Leasing  Act, 
as  amended  Aug.  8,  1946  (60  Stat.  956; 
30  U.S.C.  sec.  188),  provides  for  the  can- 
cellation of  any  lease  issued  after  Aug.  21, 
1935,  after  30  days'  notice  in  advance 
of  cancellation  for  failure  to  comply  with 
any  of  the  provisions  of  the  lease.  Ac- 
cordingly, no  oil  and  gas  lease  may  be  can- 
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celed  under  authority  of  that  section  until 
the  notice  requirement  has  been  met. 
Cancellation  of  Oil  and  Gas  Leases  Under 
Section  81  of  the  Act  of  February  25,  1920 
(41  Stat.  450),  as  Amended  by  the  Act  of 
August  8,  1946  (60  Stat.  956;  30  U.S.C. 
sec.  188),  M-36502   (Mar.  12,  1958) 

Leases  on  lands  not  known  to  contain 
valuable  deposits  of  oil  or  gas  are  properly 
canceled  where  the  lessee  is  notified  by 
registered  mail  that  either  a  bond  must 
be  filed  or  advance  rental  paid  under  the 
lease  and  that  if  the  default  continues 
after  30  days  from  service  of  notice  thereof 
the  lease  will  be  canceled  without  further 
notice,  and  the  lessee  did  not  comply  with 
the  requirement. 
D.  Miller,  A-27563  (Apr.  29,  1958) 

Where  land  not  owned  by  the  United 
States  has  been  leased  for  oil  and  gas  pur- 
poses under  the  terms  of  the  Mineral  Leas- 
ing Act,  the  lease  must  be  canceled  as  only 
land  owned  by  the  United  States  is  sub- 
ject to  leasing  under  that  act. 
John  E.  Miles,  A-27577  (June  12,  1958) 

A  noncompetitive  oil  and  gas  lease  is 
properly  canceled  prior  to  the  anniversary 
date  of  the  lease,  where  the  lessee,  after 
receiving  proper  notice  that  his  lease  will 
be  canceled  after  30  days  from  receipt  of 
the  notice  unless  he  files  a  bond  or 
dispenses  with  the  necessity  of  filing  a  bond 
by  paying  the  next  year's  rental  in  ad- 
vance, fails  to  do  either  within  the  time 
allowed. 
D.  Miller,  A-27581  (June  12,  1958) 

Where  a  mining  claimant  contests  oil 
and  gas  leases  on  the  ground  that  land  in 
the  leases  is  covered  by  its  mining  claim 
and  where  at  the  hearing  the  mining  claim- 
ant proves  the  validity  of  its  claim  and 
shows  that  the  oil  and  gas  leases  extend 
over  the  claim,  the  mining  claimant  will 
prevail  and  the  leases  will  be  canceled  to 
the  extent  of  the  conflict. 
Union.  Oil  Company  of  California  v.  West- 
ern Drilling  and  Producing  Co.  et  al., 
A-27588  (July  14,  1958) 

A  noncompetitive  oil  and  gas  lease  on 
lands  not  known  to  contain  valuable  de- 
posits of  oil  or  gas  is  properly  canceled 
where  the  lessees  are  notified  by  registered 
mail  that  either  a  bond  must  be  filed  or 


advance  rental  must  be  paid  under  their 
lease  and  that  if  the  default  continues 
after  30  days  from  service  of  notice  thereof 
the  lease  will  be  canceled  without  further 
notice,  and  where  the  lessees  did  not  com- 
ply with  the  requirement. 

Section  31  of  the  Mineral  Leasing  Act, 
authorizing  cancellation  of  a  noncompeti- 
tive oil  and  gas  lease  for  failure  to  comply 
with  the  terms  of  the  lease  after  30  days' 
notice  sent  by  registered  mail  to  the  record 
address  of  the  lease  owner,  is  fully  com- 
plied with  when  the  default  notice  was 
sent  to  a  person  representing  himself  as 
attorney  for  the  lease  owners,  and  where 
all  previous  notices  had  been  addressed  in 
care  of  such  attorney  and  the  lease  owners 
had  never  indicated  any  other  address  to 
which  notices  and  communications  con- 
cerning the  lease  should  be  sent. 

The  fact  that  previous  defaults  on  the 
part  of  lessees  may  have  been  waived,  does 
not  estop  the  cancellation  of  an  oil  and 
gas  lease  where  the  present  default  has 
continued  for  30  days  after  notice. 
S.  M.  Covey  et  al,  A-27639  (Aug.  21, 1958) 

65  I.D.  361 

Where  the  District  Court  directs  the 
Secretary  to  issue  an  oil  and  gas  lease  to 
an  offeror  for  land  covered  by  an  out- 
standing oil  and  gas  lease,  the  latter  must 
be  canceled  so  that  the  Secretary  can 
comply  with  the  order  of  the  Court. 
Mace  Barash,  The  Texas  Company,  A-27239 
(Supp.)   (Jan.  21,  1959)  66  I.D.  11 

A  noncompetitive  oil  and  gas  lease  cov- 
ering land  in  excess  of  a  6-mile  square 
issued  without  regard  to  the  Departmental 
regulation  which  so  limits  the  area  of  such 
leases  must  be  canceled  when  the  violation 
of  the  regulation  is  disclosed  and  there  is 
pending  a  qualified  junior  application  for 
the  same  land. 

Lynn  Nelson,  Uranium  King  Corporation, 
A-27795  (Jan.  21,  1959)  66  I.D.  14 

Where  an  oil  and  gas  lease  is  issued  pur- 
suant to  an  application  for  less  than  640 
acres  which  did  not  include  adjoining 
lands  which  were  available  for  leasing  at 
the  time  the  application  was  filed,  the  lease 
must  be  canceled  where  a  subsequent  ap- 
plication for  the  same  land  is  filed  at  a 
time  when  the  adjoining  lands  were  not 
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available  for  leasing  and  is  pending  when 
the  lease  is  issued. 

A  noncompetitive  oil  and  gas  lease  must 
be  canceled  where  the  lessee  did  not  file 
the  first  proper  application  for  the  lands 
involved. 
R.  8.  Prows,  A-27726  (Jan.  26,  1959) 

66  I.D.  19 

Where  an  oil  and  gas  lease  is  issued 
pursuant  to  an  application  for  less  than 
640  acres  which  did  not  include  adjoining 
lands  which  were  available  for  leasing  at 
the  time  the  application  was  filed,  the 
lease  must  be  canceled  where  a  subsequent 
applicant  for  the  same  land  properly  in- 
cluded such  adjoining  lands  in  his  appli- 
cation as  were  then  available  for  leasing, 
thereby  becoming  the  first  person  filing  a 
qualified  application  for  the  land. 

A  noncompetitive  oil  and  gas  lease  must 
be  canceled  where  the  lessee  did  not  file  the 
first    proper    application    for    the    land 
involved. 
Bertrand  O.  Baetz,  A-27840  (Jan.  30, 1959) 

The  provisions  of  section  31  of  the  Min- 
neral  Leasing  Act,  as  amended,  relating  to 
the  cancellation  of  leases  for  lands  known 
to  contain  valuable  deposits  of  oil  and  gas 
do  not  apply  to  leases  terminated  under 
the  provisions  of  section  7  of  the  act  of 
July  29,  1954. 

Champlin  Oil  and  Refining  Company,  Joe 
N.  Champlin,  A-27669  (Feb.  3,  1959) 

66  I.D.  26 

An  oil  and  gas  lease  erroneously  issued 
in  violation  of  the  statutory  preference 
right  given  to  a  senior  applicant  will  be 
canceled  if  the  senior  applicant  is  qualified 
and  entitled  to  receive  a  lease. 
Eugenia  Bate  et  al,  A-27861  (Mar.  3, 1959) 

The  authority  of  the  Secretary  to  can- 
cel an  oil  and  gas  lease  is  independent  of 
the  right  of  the  lessee  to  a  refund  and 
the  Secretary  need  not  determine  prior 
to  or  simultaneously  with  cancellation 
whether  the  lessee  is  entitled  to  a  refund 
of  moneys  paid  to  the  United  States  in 
connection  with  the  lease. 

A  decision  that  a  lease  is  to  be  canceled, 
standing  by  itself,  is  not  a  determination 
one  way  or  the  other  that  repayment 
of  moneys  paid  in  connection  with  the 
canceled  lease  is  or  is  not  to  be  made. 


The  Secretary  of  the  Interior  need  not 
return  moneys  paid  in  connection  with  an 
oil  and  gas  lease  as  a  condition  to  cancella- 
tion of  the  lease. 

Max  Barash,  The  Texas  Company,  A-27239 
(Supp.  II)   (Mar.  18,  1959)  66  I.D.  114 

An  oil  and  gas  lease  which  has  been 
issued  on  the  basis  of  an  offer  defective  in 
that  the  description  of  the  lands  applied 
for  was  not  tied  to  an  approved  corner  of  a 
public  land  survey  as  required  by  43  CFR 
71.2(a)  (1)  will  not  be  canceled  where 
there  are  no  intervening  rights  of  third 
parties. 

Stephen  P.  Dillon,  Martha  M.  Roderick, 
A-27880  (Apr.  7,  1959)  66  I.D.  148 

An  oil  and  gas  lease  is  properly  canceled 
where  the  lease  was  issued  on  land  in  an 
existing  settlement  claim  in  Alaska  not 
subject  to  a  mineral  reservation  without 
notifying  the  entryman  and  affording  him 
an  opportunity  to  show  that  the  land  was 
not  prospectively  valuable  for  oil  and  gas 
and  the  entryman  has  submitted  an  accept- 
able final  proof  prior  to  a  determination  by 
the  Geological  Survey  that  the  land  is  pro- 
spectively valuable  for  oil  and  gas. 
L.  E.   Grammer,  A-27797    (May  4,  1959) 

66  I.D.  201 

An  oil  and  gas  lease  of  unsurveyed  lands 
in  Alaska  is  properly  canceled  where  the 
lease  offer  was  defective  at  the  time  it  was 
filed  because  the  metes  and  bounds  de- 
scription of  the  lands  applied  for  was  not 
tied  to  a  permanent  monument  and  another 
lease  offer  which  properly  described  the 
land  applied  for  was  filed  before  the  lease 
was  issued. 

Under  section  17  of  the  Mineral  Leasing 
Act,  as  amended,  a  noncompetitive  oil  and 
gas  lease  of  lands  not  on  any  known  geo- 
logical structure  of  a  producing  oil  or  gas 
field  must  be  issued  to  the  first  qualified 
person  filing  a  proper  application  for  it, 
and  an  oil  and  gas  lease  issued  to  another 
offeror  in  violation  of  this  statutory 
preference  is  subject  to  cancellation. 
Albert  Stevenson,  Alexander  S.  Dunham, 
A-27953  (June  30,  1959) 

A  noncompetitive  lease  erroneously  is- 
sued to  a  junior  applicant  is  properly  can- 
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celed  where  the  prior  offer  of  a  qualified 
applicant  was  improperly  rejected. 
Malcolm  G.  Petrie,  A-28006  (July  31, 1959) 

66  I.D.  288 

An  oil  and  gas  lease  is  properly  held  for 
cancellation  where  it  was  issued  pursuant 
to  an  application  for  less  than  640  acres 
which  did  not  include  adjoining  lands 
available  for  leasing  at  the  time  when  the 
application  was  filed,  as  required  by  regu- 
lation, and  where  a  subsequent,  acceptable 
application  was  pending  when  the  lease 
was  issued. 
F.  W.  C.  Boesche,  A-27997  (Aug.  5,  1959) 

Where,  through  mistake,  an  oil  and  gas 
lease  is  issued  covering,  in  small  part,  land 
withdrawn  and  reserved  for  the  use  of  the 
Department  of  the  Air  Force  without  ob- 
taining the  consent  of  the  Secretary  of 
Defense  and  where,  thereafter,  the  Secre- 
tary of  Defense  notifies  this  Department 
that  there  is  no  objection  to  the  leasing  of 
the  withdrawn  land  for  oil  and  gas  pur- 
poses, the  lease,  insofar  as  it  covers  the 
withdrawn  area,  need  not  be  canceled. 
B.  L.  Eaviside,  Jr.,  A-28011  (Aug.  20, 1959) 

Where  an  assignment  of  an  oil  and  gas 
lease  in  its  entirety  and  a  partial  assign- 
ment of  the  lease  by  the  assignee  under  the 
first  assignment  are  filed  during  the  last 
month  of  the  extended  5-year  term  of  the 
lease,  it  is  error  to  approve  the  assignments 
and  to  hold  that  the  segregated  leases  are 
extended  for  a  period  of  2  years  as  the  re- 
sult of  the  partial  assignment,  and  the 
extensions  should  be  canceled. 
Duncan  Miller  et  ah,  A-28120  (Nov.  9, 
1959)  66  I.D.  380 

An  oil  and  gas  lease  must  be  canceled 
where  the  lessee  filed  his  application  for 
the  lands  involved  at  a  time  when  the  lands 
were  included  in  an  outstanding  lease  de- 
termined to  be  extended  by  production, 
although  subsequently  the  determination 
was  found  to  have  been  erroneous. 
Duncan  Miller,  Louise  Cuccia,  A-28059 
(Nov.  17, 1959)  66  I.D.  388 

The  cancellation  of  noncompetitive  oil 
and  gas  lease  on  the  grounds  that  it  issued 
for  lands  included  in  an  outstanding  oil 
and  gas  lease  is  improper  where  it  is  later 


demonstrated  that  the  former  is  not  in 
conflict  with  the  latter  or  any  other  leases. 
Gaylord  O.  Mickelson,  A-27952  (Jan.  27, 
1960) 

Where  an  oil  and  gas  lease  is  issued  be- 
fore final  action  has  been  taken  on  a  pro- 
test by  a  former  lessee  of  the  land  against 
the  termination  of  his  lease,  the  second 
lease  need  not  be  canceled  where  the  pro- 
test is  found  to  be  lacking  in  merit. 
Duncan  Miller,  A-28184  (Mar.  21,  1960) 

An  oil  and  gas  lease  issued  in  response 
to  a  lease  offer  filed  before  notation  on  the 
tract  book  of  the  termination  of  a  prior 
lease  extended  by  an  unauthorized  sus- 
pension of  its  term  must  be  canceled. 
E.  B.  Todhunter,  Victoria  L.  Cuccia, 
A-28197  (May  23, 1960) 

The  partial  rejection  of  an  oil  and  gas 
lease  application  and  the  partial  cancel- 
lation of  oil  and  gas  leases  are  proper  as 
to  unsurveyed  lands  which,  according  to 
determinations  of  the  cadastral  engineer- 
ing officer  based  upon  the  applicants'  de- 
scriptions of  the  land,  conflict  with  leases 
issued  pursuant  to  prior  offers. 
Waring  Bradley,  James  M.  Snowden, 
A-28294,  A-28318  (June  28,  1960) 

67  I.D.  241 

An  oil  and  gas  lease  offer  containing  a 
metes  and  bounds  description  of  the  land 
to  be  leased  which  overlaps  land  in  an 
existing  lease  should  be  rejected  to  the 
extent  of  the  overlap  and  when  a  lease  is 
inadvertently  issued  for  all  of  the  land 
described  in  the  offer  it  is  proper  to  can- 
cel that  lease  to  the  extent  of  the  conflict 
as  soon  as  the  error  is  discovered. 
Andreas  J.  Wikan,  A-28356  (July  18, 1960) 

An  oil  and  gas  lease  for  unsurveyed 
lands  in  Alaska,  which  has  been  issued  on 
the  basis  of  a  description  defective  be- 
cause it  was  not  connected  to  a  perma- 
nent monument  as  required  by  the  regula- 
tion then  in  effect,  will  not  be  canceled 
if  there  is  no  question  as  to  the  identity 
of  the  land  or  the  qualifications  of  the 
lessee  and  if  there  are  no  intervening 
rights. 

Waring  Bradley,  Anthony  Evanco, 
A-28337    (July  22,   1960) 

An  oil  and  gas  lease  issued  for  lands 
covered  by  an  outstanding  oil  and  gas  lease 
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issued  pursuant  to  a  prior  valid  offer  must 
be  canceled. 

The  cancellation  of  an  oil  and  gas  lease 
on  the  ground  that  it  was  issued  for  lands 
included  in  an  outstanding  oil  and  gas  lease 
is  improper  where  it  is  later  demonstrated 
that  there  is  no  conflict. 
Gaylwd  O.  Mickelson,  A-27952  (Supp.) 
(Sept.  26,  1960) 

An  oil  and  gas  lease  offer  cannot  he  held 
to  be  deficient  and  leases  issued  in  response 
thereto  canceled  merely  because  the  offer 
was  filed  one  minute  after  the  opening  of 
the  land  office;  no  inference  is  to  be 
drawn  from  this  fact  that  the  first  offeror 
was  not  qualified  to  receive  a  lease. 
Dunoon  Miller,  A-28509  (Oct.  20,  1960) 

Cancellation  of  a  lease  subsequent  to  is- 
suance is  proper,  if  it  is  determined  that 
When  the  offer  covering  but  320  acres  of 
land  was  filed,  there  was  land  contiguous 
thereto  that  was  available  for  leasing,  and 
that  a  subsequent  application  for  the  same 
land  was  filed  at  a  time  when  the  adjoin- 
ing lands  wTere  no  longer  available  for  leas- 
ing and  the  application  was  pending  when 
the  lease  issued. 

West  Central  Corporation,  A-28523  (Feb.  2, 
1961) 

An  oil  and  gas  lease  issued  in  violation 
of  the  640-acre  limitation  rule  is  properly 
canceled  when  a  subsequent  proper  appli- 
cation for  the  same  land  was  filed  before 
the  lease  was  issued. 

The  cancellation  of  an  oil  and  gas  lease 
pending  on  appeal  after  the  passage  of  the 
act  of  Sept.  21,  1959,  protecting  the 
rights  of  bona  fide  purchasers  of  oil  and 
gas  leases  must  be  set  aside  where  the  rec- 
ord shows  that  there  is  pending  an  assign- 
ment of  the  lease  to  a  person  who  the 
lessee  asserts  is  a  bona  fide  purchaser,  un- 
til the  validity  of  the  assignment,  the  sta- 
tus of  the  assignee  as  a  bona  fide  purchaser, 
and  the  applicability  of  the  act  of  Sept.  21, 

1959,  as  amended  by  the  act  of  Sept.  2, 

1960,  have  been  determined. 

J.  Penrod  Toles,  A-28534  (Oct.  16,  1961) 

68 1.D.  285 

Where  an  oil  and  gas  lease  is  issued  pur- 
suant to  an  offer  for  less  than  640  acres 
which  offer  is  defective  for  failure  to  in- 


clude adjoining  land  that  was  available  for 
leasing  at  the  time  the  offer  was  filed,  and 
a  proper  offer  for  the  same  land  is  pending 
when  the  lease  is  issued,  the  lease  will  ordi- 
narily be  canceled ;  but  where  a  lease  has 
been  issued  pursuant  to  such  a  defective 
offer,  and  the  lease  or  an  interest  therein 
has  been  assigned,  the  lease  will  not  be 
canceled  or  otherwise  acted  upon  pending 
determination  as  to  whether  the  assignee 
is  a  bona  fide  purchaser  within  the  mean- 
ing of  the  Mineral  Leasing  Act. 
Gulf  Oil  Corporation  et  al.,  A-28569 
(Apr.  20,  1962)  69  I.D.  30 

A  mere  assertion  without  proof  by  an 
offeror  for  an  oil  and  gas  lease  whose  offer 
was  rejected  because  a  lease  was  issued  to 
a  prior  offeror  that  the  latter  had  knowl- 
edge of  the  relinquishment  of  a  previous 
lease  on  the  land  before  he  filed  or  was  the 
alter  ego  of  the  previous  lessee  furnishes 
no  basis  for  canceling  the  lease. 
Duncan  Miller,  A-28864  (July  30,  1962) 

A  noncompetitive  oil  and  gas  lease  is 
properly  canceled  as  to  land  known  to  be 
within  the  known  geologic  structure  of  a 
producing  gas  field  before  an  application 
to  lease  was  filed  and  the  Geological  Sur- 
vey is  not  bound  by  a  report  made  by  it 
that  the  land  is  not  within  a  known  struc- 
ture if  it  subsequently  discovers  that  such 
report  was  not  based  upon  information  of 
the  structure  known  before  the  application 
was  filed. 

The     Superior     Oil     Company,     A-28897 
(Sept.  12,  1962) 

The  cancellation  of  an  oil  and  gas  lease 
as  to  certain  land  will  be  affirmed  where 
prior  to  consideration  of  the  merits  of  the 
cancellation  the  land  is  patented  and  thus 
is  no  longer  under  the  jurisdiction  of  the 
Department. 

Ethel  Sever son,  A-28957  (Supp.)  (Sept.  28, 
1962) 

An  oil  and  gas  lease  offer  for  separate 
tracts  of  land  comprising  less  than  640 
acres  is  properly  rejected  as  to  tracts  that 
adjoin  land  which  was  available  for  leasing 
when  the  offer  was  filed  but  was  not  in- 
cluded in  the  offer  but  must  be  accepted 
as  to  other  tracts  entirely  surrounded  by 
land  not  available  for  leasing,  and  it  is 
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improper  to  hold  for  cancellation  a  lease 
issued  only  for  such  isolated  tracts. 
Duncan  Miller,  A-28767  (Supp.)    (Oct.  10, 
1962) 

Where  an  oil  and  gas  lease  is  issued  to 
an  offeror  whose  offer  earned  no  priority 
because  it  was  not  accompanied  by  a  re- 
quired statement  of  the  agent  as  to  his 
possible  interest  and  there  was  pending 
prior  to  the  issuance  of  the  lease  a  proper 
offer  filed  by  a  qualified  junior  applicant, 
the  lease  must  be  canceled. 
Charles  B.  Oonsalcs  et  al,  Western  Oil 
Fields,  Inc.  et  al,  A-28699,  A-28887 
(Dec.  28,  1962)  69  I.D.  236 

An  oil  and  gas  lease  is  properly  canceled 
as  to  land  included  in  an  offer  for  less  than 
640  acres  of  land  which  adjoins  other  pub- 
lic land  available  for  oil  and  gas  leasing 
when  the  offer  was  filed ;  it  is  improperly 
canceled  as  to  other  land  included  in  the 
same  offer  which  is  entirely  surrounded 
by  land  that  is  not  available  for  oil  and 
gas  leasing. 
R.  M.  Young.  Jr.,  A-29317  (Apr.  22,  1963) 

Where  an  oil  and  gas  lease  is  issued 
pursuant  to  the  Mineral  Leasing  Act  of 
1920,  as  amended,  for  lands  which  at  that 
time  are  embraced  within  a  reservoir  right- 
of-way,  the  lease  must  be  canceled  since 
the  act  of  May  21,  1930,  provides  the  exclu- 
sive authority  to  lease  such  lands;  it  is 
immaterial  that  subsequent  to  the  issuance 
of  the  lease  the  right-of-way  is  terminated. 
United  Technical  Industries,  Inc.  (For- 
merly Larsen  Industries,  Inc.)  et  al., 
A-29406   (Apr.  24,  1963) 

Where  an  oil  and  gas  lease  was  issued 
in  violation  of  the  regulation  prescribing 
a  640-acre  minimum  limitation  for  offers, 
it  must  be  canceled  as  to  a  tract  of  land 
which  was  not  isolated  from  lands  avail- 
able for  lease  when  the  offer  was  filed  but 
was  so  isolated  when  a  subsequent  valid 
offer  for  the  tract  was  filed  before  the  lease 
issued ;  however,  the  lease  need  not  be  can- 
celed as  to  other  tracts  conflicting  with  the 
subsequent  offer  if  that  offer  also  did  not 
include  adjacent  river  bed  land  that  was 
available  for  leasing  and  did  not  meet  the 
640-acre  limitation. 
Senemex,  Inc.,  A-29195  (June  10,  1963) 


A  junior  offeror  for  an  oil  and  gas  lease 
who  protests  the  issuance  of  a  lease  to  a 
senior  offeror  and  demands  the  cancella- 
tion has  the  burden  of  establishing  that  the 
isuance  of  the  lease  was  in  error. 
Halvor  F.  Holoeck,  A-29595  (Oct.  9,  1963) 

Where  an  oil  and  gas  lease  offer  was 
filed  prior  to  enactment  of  the  Alaska 
Statehood  Act  on  July  7,  1958,  a  selection 
for  the  land  was  filed  thereafter  by  the 
Territory  of  Alaska  pursuant  to  the  grant 
for  the  University  of  Alaska,  and  a  lease 
was  subsequently  issued  in  response  to  the 
offer  and  prior  to  the  admission  of  the 
State  of  Alaska  on  Jan.  3,  1959,  it  is  error 
to  cancel  the  lease  because  of  the  filing  of 
the  selection  and  it  is  immaterial  that  sub- 
sequent to  the  admission  of  the  State  the 
land  was  patented  to  the  State  pursuant  to 
the  selection. 

Standard     Oil     Company     of    California, 
A-29263    (Jan.  27,  1964)  71  I.D.  1 

An  oil  and  gas  lease  offer  which  describes 
land  within  an  area  over  six  miles  in  width 
and  within  an  area  covering  five  whole 
sections  and  parts  of  two  end  sections  in 
width  does  not  comply  with  the  regulation 
requiring  that  land  sought  for  leasing  must 
be  within  an  area  six  miles  square  or 
within  an  area  not  exceeding  six  surveyed 
sections  in  length  or  width,  and  a  lease  is- 
sued in  response  to  such  offer  is  improperly 
issued  and  subject  to  cancellation  if  proper 
junior  offers  have  been  filed  for  the  land. 
Hugh  E.  Pipkin  et  al.,  A-30021  (Mar.  4, 
1964)  71  I.D.  89 

An  oil  and  gas  lease  is  properly  can- 
celed where  it  was  issued  pursuant  to  an 
application  which  described  less  than  640 
acres  which  were  available  for  leasing  at 
the  time  the  application  was  filed  and  did 
not  include  adjoining  lands  which  were 
available  for  leasing. 
Empire  State  Oil  Company,  Jack  J.  Gryn- 
derg,  A-29761  (Mar.  6,  1964)       71  I.D.  92 

An  oil  and  gas  lease  issued  for  land 
which  was  not  described  in  the  offer  as  re- 
quired by  the  regulations  of  the  Depart- 
ment is  properly  canceled  as  to  a  portion  of 
such  land  which  was  properly  described 
in  a  junior  offer  for  such  land. 
Merwin  E.  Liss,  CBN  Corporation,  A-29891 
(Apr.  22,  1964) 
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In  considering  whether  an  assignee  of  an 
oil  and  gas  lease  was  a  bona  fide  pur- 
chaser and  entitled  to  protection  in  ac- 
cordance with  the  bona  fide  purchaser  pro- 
visions of  the  Mineral  Leasing  Act,  as 
amended,  the  basic  question  is  whether  he 
in  good  faith  and  for  value  acquired  his 
interest  without  notice  of  a  superior  right 
to  the  lease ;  he  will  not  be  considered  as 
having  constructive  or  imputed  notice  that 
an  offeror  whose  offer  w7as  junior  to  that 
for  which  the  lease  issued  had  a  right  to  the 
lease  superior  to  the  lessee,  if  he  acted 
prudently,  even  though  an  extremely  cau- 
tious person  might  have  ascertained  that 
the  junior  offeror  might  have  a  right  to 
have  the  voidable  lease  canceled. 
Southwestern  Petroleum  Corporation, 
A-29834  (May  26,  1964)  71  I.D.  206 

An  oil  and  gas  lease  is  subject  to  ad- 
ministrative cancellation  after  issuance 
upon  the  finding  of  fatal  deficiencies  in  the 
lease  offer. 

B.    F.    Sandoval,    Jr.,    Leah    P.    Golden, 
A-29975   (June  12,  1964) 

An  oil  and  gas  lease  issued  in  violation 
of  the  640-acre  rule  is  not  subject  to  can- 
cellation if  it  has  been  assigned  to  a  bona 
fide  purchaser. 
Duncan  Miller,  A-30212  (July  13,  1964) 

An  oil  and  gas  lease  is  properly  canceled 
when  subsequent  to  issuance  of  the  lease 
it  is  discovered  that  the  land  was  not  avail- 
able for  leasing  because  full  payment  had 
been  made  by  a  preemption  entryman  for 
the  land  under  the  act  of  Mar.  3, 1811,  prior 
to  the  issuance  of  the  lease  and  interest 
in  the  land  had  thus  passed  from  the 
United  States. 
M.  R.  Gallion,  A-30075  (July  23,  1964) 

VIII.  COMMUNITIZATION  AGREEMENTS 

Under  sections  3  and  5  of  the  Acquired 
Lands  Mineral  Leasing  Act  (30  U.S.C. 
sees.  352  and  354),  the  communitization 
provisions  of  the  Mineral  Leasing  Act  of 
1920  (30  U.S.G.  sec.  226e)  are  applicable 
to  lands  in  which  the  United  States  has 
acquired  a  future  mineral  interest ;  how- 
ever, the  authority  under  that  section  to 
enter  into  communitization  agreements 
cannot  be  exercised  when  the  future  min- 


eral interest  owned  by  the  United  States 
has  not  been  leased. 

Compensatory  Royalty  Agreements  Cover- 
ing Lands  in  Which  the  United  States 
Oivns  a  Future  Mineral  Interest,  M-36580 
(Dec.  30,  1959) 

In  computing  the  two-year  period  pro- 
vided for  in  43  CFR  192.122(c),  192.123, 
and  192.144(a),  no  distinction  should  be 
made  between  the  words  "from"  and 
"after"  because,  whichever  word  is  used, 
the  day  of  the  act  or  event  causing  the 
period  of  time  to  run  is  not  to  be  included 
when  computing  the  period  of  time. 
Computation  of  Time  in  Federal  Oil  and 
Gas  Leasing,  M-36633  (Dec.  8,  1961) 

IX.  COMPENSATORY  ROYALTY 

Under  sections  3  and  5  of  the  Acquired 
Lands  Mineral  Leasing  Act  (30  U.S.C. 
sees.  352  and  354),  the  compensatory 
royalty  provisions  of  the  Mineral  Leasing 
Act  of  1920  (30  U.S.C.  sec.  226)  are  ap- 
plicable to  lands  in  which  the  United 
States  has  acquired  a  future  interest  in 
mineral  deposits;  however,  those  provi- 
sions of  law  do  not  authorize  the  negotia- 
tion of  a  compensatory  royalty  agreement 
where  the  well  is  located  on  the  Federal 
land  being  drained. 

Compensatory  Royalty  Agreements  Cover- 
ing Lands  in  Which  the  United  States 
Owns  a  Future  Mineral  Interest,  M-36580 
(Dec.  30,  1959) 

X.  COMPETITIVE  LEASES 

Where  in  accordance  with  the  statute 
and  regulation  the  notice  of  sale  of  a 
competitive  oil  and  gas  lease  reserves  the 
right  to  reject  any  and  all  bids,  and  only 
one  bid  is  received  for  a  particular  parcel, 
that  bid  may  properly  be  rejected  for  the 
reason  that  it  is  too  low. 
C.  C.  Thomas,  A-27380  (Nov.  7,  1956) 

Under  sections  3  and  5  of  the  Acquired 
Lands  Mineral  Leasing  Act  (30  U.S.C. 
sees.  352  and  354),  the  competitive  leasing 
provisions  of  the  Mineral  Leasing  Act  of 
1920  (30  U.S.C.  sec.  226)  are  applicable  to 
leases  of  lands  in  which  the  United  States 
has  acquired  a  future  interest  in  mineral 
deposits;  and  where  a  well  has  already 
been  drilled  on  such  future  interest  lands, 
the  successful  bidder  at  the  competitive 
lease  sale  may  be  required,  under  the  terms 
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of  the  sale,  to  compensate  the  owners  of 
the  well  for  their  improvements. 
Compensatory  Royalty  Agreements  Cover- 
ing Lands  in  Which  the  United  States 
Owns  a  Future  Mineral  Interest,  M-36580 
(Dec.  30,  1959) 

An  offer  for  a  noncompetitive  future  in- 
terest oil  and  gas  lease  on  acquired  lands 
is  properly  rejected  where  the  lands  are 
within  the  undefined  known  geologic  struc- 
ture of  a  producing  oil  and  gas  field,  such 
lands  being  subject  only  to  competitive 
leasing. 
Frank  J.  Asam,  A-29337  (May  24,  1962) 

Where  the  notice  of  offer  of  a  competi- 
tive oil  and  gas  lease  reserves  the  right 
to  reject  any  and  all  bids,  even  though  a 
bid  is  for  more  than  the  minimum  bonus 
acceptable,  and  only  one  bid  is  received 
for  a  particular  tract,  that  bid  may  prop- 
erly be  rejected  for  the  reason  that  it  is  too 
low,  even  though  it  is  above  the  minimum 
set  in  the  lease  offer. 

Pan  American  Petroleum  Corp.,  A-29510 
(Aug.  13,  1963) 

XI.  CONSENT  OF  AGENCY 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  land  applied  for 
has  been  reserved  by  Presidential  order 
for  lighthouse  purposes  and  is  being 
actively  used  by  the  United  States  Coast 
Guard  as  a  lighthouse  reservation  and  the 
Coast  Guard  objects  to  approval  of  the 
application. 

John  C.  de  Armas,  Jr.,  A-27105  (May  16, 
1955) 

Where,  after  an  oil  and  gas  lease  has 
been  issued  on  acquired  lands,  the  agency 
having  jurisdiction  over  such  lands  with- 
draws the  consent  to  lease  which  was  pre- 
viously given  and  requests  that  the  lease 
be  revoked  as  to  part  of  the  lands,  stating 
that  a  revocable  permit  has  been  issued 
which  conflicts  in  part  with  the  lease,  and 
where  there  is  no  stipulation  in  the  lease 
making  it  subject  to  termination  on  such 
a  basis,  the  lease  will  not  be  canceled,  all 
else  being  regular. 
L.  D.  Dale,  A-27166  (Nov.  14,  1955) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  land  applied  for 
has  been  transferred  to  the  control  and 
jurisdiction    of    the    Department    of    the 


Navy  and  that  Department  objects  to  ap- 
proval of  the  application. 
Jack    Weldon    Wood,    A-27240    (Dec.   23, 
1955) 

Lands  subject  to  oil  and  gas  leasing 
under  the  Mineral  Leasing  Act  for 
Acquired  Lands  cannot  be  leased  without 
the  consent  of  the  agency  having  juris- 
diction over  such  lands. 
D.  Miller,  A-27378  (Oct.  15,  1956) 

An  oil  and  gas  lease  offer  is  properly 
rejected  where  the  land  applied  for  is  lo- 
cated within  a  military  reservation  and 
the  Army  objects  to  approval  of  the  ap- 
plication. 
Clark  H.  Boyles,  A-27538  (Jan.  23,  1958) 

Where  an  oil  and  gas  offer  for  Veterans 
Administration  lands  is  rejected  solely  on 
the  ground  that  that  agency  has  previously 
refused  consent  to  lease  the  land  pur- 
suant to  earlier  applications,  and  it  ap- 
pears that  because  of  changed  methods  of 
drilling  and  production  the  Veterans  Ad- 
ministration may  be  willing  to  reconsider 
its  previous  position,  the  case  will  be 
remanded  to  ascertain  the  current  position 
of  that  agency. 
Tom  H.  Dowlen,  A-27724  (Nov.  17,  1958) 

Oil  and  gas  lease  offers  are  properly  re- 
jected where  the  lands  applied  for  are 
being  administered  by  the  United  States 
Forest  Service  and  that  agency  objects  to 
approval  of  the  applications  on  the  ground 
that  operations  will  interfere  with  the  uses 
for  which  the  lands  are  being  used. 
a.  R.  Carroll  et  al,  A-27783  (Dec.  19, 1958) 

Oil  and  gas  lease  applications  are  prop- 
erly rejected  where  the  lands  applied  for 
are  in  a  national  forest  administered  by 
the  Department  of  Agriculture  and  that 
agency  objects  to  the  issuance  of  leases. 
Richfield  Oil  Company  et  al.,  A-27550, 
A-27601,  A-27619  (Mar.  30,  1959) 

66  I.D.  106 

An  oil  and  gas  lease  offer  for  acquired 
lands  is  properly  rejected  where  the  lands 
applied  for  are  being  administered  by  the 
Forest  Service  and  that  agency  objects  to 
approval  of  the  application. 
Merwin  E.  Liss,  A-27888  (Apr.  13,  1959) 

Charles  J.  Rydzewski,  A-29680  (Aug.  30, 
1963) 
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An  applicant  for  a  noncompetitive  lease 
of  acquired  lands  being  administered  by 
the  Forest  Service  is  properly  required  to 
file  written  consent  to  stipulations  im- 
posed by  that  agency  as  a  condition  prece- 
dent to  issuance  of  the  lease,  or  face  rejec- 
tion of  his  offer. 

Celia    R.    Kammerman    et    ah,    A-27768 
(July  17,  1959)  66  I.D.  255 

Merwin  E.  Liss,  A-27924,  A-27940  (Aug.  31, 
1959) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  lands  applied  for 
are  in  a  national  forest  administered  by 
the  Department  of  Agriculture  and  that 
agency  objects  to  the  issuance  of  the  lease. 
Paul  B.  Lorem,  A-27592   (July  20,  1959) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected as  to  land  under  the  administration 
of  a  government  agency  which  does  not 
consent  to  such  leasing. 
Henrietta  Koslosky,  Joseph  W.  Alexander, 
A-28411  (Aug.  26, 1960) 

An  acquired  lands  oil  and  gas  lease  will 
not  be  issued  on  lands  administered  by  the 
Forest  Service  until  the  applicant  has  filed 
written  consent  to  stipulations  required  by 
the  Forest  Service  as  conditions  to  issu- 
ance of  the  lease. 
Jane  R.  Carter,  A-28394  (Nov.  30,  1960) 

Since  the  Mineral  Leasing  Act  gives  the 
Secretary  of  the  Interior  discretionary  au- 
thority to  determine  whether  particular 
public  lands  shall  or  shall  not  be  leased 
for  oil  and  gas  development,  the  Secretary 
may  properly  determine  that  land  should 
not  be  leased  in  the  public  interest  and 
the  rejection  of  a  lease  offer  is  proper 
where  the  land  sought  is  in  a  watershed 
area  in  a  national  forest  and  both  the 
Forest  Service  and  the  City  of  Los  Angeles 
are  opposed  to  leasing. 
Russell  H.  Reay,  A-28578  (Feb.  24,  1961) 

Where  the  Secretary  of  Defense  deter- 
mines upon  consultation  with  the  Secre- 
tary of  the  Interior,  pursuant  to  section  6 
of  the  act  of  Feb.  28,  1958,  that  min- 
eral exploration  of  a  military  reservation 
is  inconsistent  with  the  military  use  of  the 
lands,  offers  to  lease  such  lands  for  oil  and 
gas  must  be  rejected. 

J.  G.  Hatheway  et  al.,  A-27368,  A-27523 
(Feb.  28,  1961)  68  I.D.  48 


Where  an  oil  and  gas  lease  offer  has 
been  rejected  as  to  land  in  a  military  res- 
ervation but  pending  an  appeal  from  the 
rejection  the  Army  states  that  it  has  no 
objection  to  leasing  the  land  subject  to 
certain  conditions,  the  case  will  he  re- 
manded to  determine  if  the  offeror  can 
meet  the  conditions. 
H .  T.  Birr,  III,  A-28678  (Nov.  2,  1961) 

An  oil  and  gas  lease  offer  is  properly 
rejected  as  to  land  under  the  administra- 
tion of  the  Agricultural  Research  Service 
which  objects  to  leasing  for  the  reason  that 
it  would  interfere  with  its  range  research 
program. 

Weldon   G.   Julander,   A-29224    (Aug.   28, 
1962) 

Under  the  Mineral  Leasing  Act  for  Ac- 
quired Lands,  the  Secretary  of  the  Interior 
is  not  required  to  reject  an  offer  to  lease  for 
oil  and  gas  purposes  land  conveyed  to  a 
State  in  which  the  United  States  has  re- 
served a  fractional  mineral  interest  be- 
cause the  offeror  refuses  to  accept  the 
terms  announced  by  the  State  as  the  con- 
dition of  its  consent  to  the  issuance  of  the 
lease ;  whether  to  lease  or  not  to  lease  must 
be  based  upon  a  determination  whether 
the  best  interests  of  the  United  States  will 
be  served  thereby. 

Merwin  E.  Liss,  A-28896   (Oct.  10,  1962) 

69  I.D.  171 

Since  the  Mineral  Leasing  Act  gives  the 
Secretary  of  the  Interior  discretionary  au- 
thority to  determine  whether  particular 
public  land  shall  or  shall  not  be  leased  for 
oil  and  gas  development,  the  rejection  of  a 
lease  offer  is  proper  when  the  land  sought 
is  within  one  mile  of  a  Naval  Petroleum 
Reserve  and  the  Navy  Department  has  rec- 
ommended against  leasing  the  land. 
HalvorF.  Holbeck,  A-29104  (Jan.  14, 1963) 

An  acquired  lands  oil  and  gas  lease  offer 
must  be  rejected  when  the  agency  having 
jurisdiction  over  the  land  will  not  consent 
to  the  issuance  by  this  Department  of  a 
lease. 
Duncan  Miller,  A-29582  (Aug.  2,  1963) 

An  applicant  for  a  noncompetitive  public 
lands  oil  and  gas  lease  of  lands  being  ad- 
ministered by  the  Forest  Service  is  prop- 
erly required  to  file  written  consent  to  a 
stipulation  imposed  by  that  agency  as  a 
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condition    precedent    to    issuance   of   the 
lease,  or  face  rejection  of  his  offer. 
Duncan  Miller,  A-29760  (Sept.  18,  1963) 

Offers  for  oil  and  gas  leases  on  lands 
withdrawn  for  the  use  of  the  Navy  Depart- 
ment must  be  rejected  when  the  Secretary 
of  Defense  refuses  to  consent  to  the  leasing 
of  the  lands. 
Edwin D.  Warren,  A-29720  (Sept.  24, 1963) 

It  is  proper  to  require  one  making  an 
oil  and  gas  lease  offer  to  consent  to  stipu- 
lations required  by  the  public  land  order 
controlling  the  use  and  disposition  of  the 
land  applied  for. 
Duncan  Miller,  A-29701  (Nov.  15,  1963) 

An  oil  and  gas  lease  offer  for  acquired 
lands  is  properly  rejected  where  the  lands 
applied  for  are  being  administered  by  the 
Corps  of  Engineers  and  that  agency  has 
withheld  its  consent  to  leasing  of  the  land. 
Duncan  Miller,  A-29897  (Nov.  19,  1963) 

An  applicant  for  a  noncompetitive  oil 
and  gas  lease  of  acquired  lands  being 
administered  by  the  Forest  Service  is 
properly  required  to  file  written  consent 
to  a  stipulation  imposed  by  that  agency  as 
a  condition  precedent  to  issuance  of  the 
lease. 

Jacob  N.  Wasserman,  A-30275   (Sept.  22, 
1964) 

XII.  DESCRIPTION  OF  LAND 

A  description  in  an  acquired  lands  oil 
and  gas  lease  offer  for  a  tract  of  unsur- 
veyed  land  which  uses  as  part  of  the 
boundary  a  line  drawn  on  a  map  prepared 
by  the  acquiring  agency,  but  which  does 
not  give  the  course  or  distance  for  such 
line,  is  incomplete  and  is  not  a  complete 
and  accurate  description  of  the  land  ap- 
plied for. 

An  acquired  lands  oil  and  gas  lease  offer 
which  described  a  tract  of  unsurveyed  land 
in  terms  of  the  tract  number  given  it  when 
it  wTas  acquired  by  the  United  States,  the 
outside  boundary  of  the  tract,  as  surveyed 
by  the  acquiring  agency,  and  a  line  run 
from  a  point  on  the  outside  boundary  to 
another  point  on  the  outside  boundary  by 
course  and  distance,  and  which  had,  as 
part  of  the  description,  a  map  used  by  the 
agency  administering  the  land  on  which 
the  part  of  the  tract  desired  was  marked 


out,  complied  with  the  regulation  in  effect 
at  the  time  the  offer  was  filed. 

An  offer  to  lease  for  oil  and  gas  which 
does  not  contain  a  description  sufficient  to 
identify  the  land  is  properly  rejected  with 
loss  of  priority. 
Merwin  E.  Liss,  A-28142  (Jan.  19,  1960) 

An  oil  and  gas  lease  offer  for  parts  of  a 
riverbed   is  properly   rejected  where   the 
description  of  the  tracts  is  insufficient  to 
identify  the  land  to  be  leased. 
Malcolm  C.  Petrie,  A-28130  (Feb.  17, 1960) 

It  is  proper  to  reject  offers  to  lease  un- 
surveyed land  in  Alaska  under  the  Mineral 
Leasing  Act  where  the  description  given 
in  one  offer  does  not  close  and  where  the 
probable  acreage  included  in  the  other  offer 
is  in  excess  of  the  limitation  prescribed 
by  Departmental  regulation. 
Wayland  B.  Lipscomb,  Charles  M.  Car- 
ruthers,  A-28159   (Feb.  24,  1960) 

A  noncompetitive  oil  and  gas  lease  offer 
covering  unsurveyed  land  is  properly  ac- 
cepted when  the  description  contained 
therein  clearly  describes  the  land  in  two 
noncontiguous  tracts  by  means  of  one  con- 
tinuous description,  even  though  the  second 
tract  is  described  between  descriptions  of 
the  two  halves  of  the  first  tract. 
Duncan  Miller,  A-28176  (Feb.  29,  1960) 

An  oil  and  gas  lease  offer  is  properly 
rejected  as  to  surveyed  lands  which  are 
designated  in  the  offer  as  unsurveyed  lands 
and  described  by  metes  and  bounds,  even 
though  the  offer  gives  what  probably  will 
be  the  description  of  the  lands  when  they 
are  surveyed. 
L.  E.  Linck,  A-28190  (Apr.  1,  1960) 

67  I.D.  113 

Where  an  oil  and  gas  lease  on  sections  of 
land  bordering  on  the  coast  of  Alaska  de- 
scribes every  individual  legal  subdivision 
in  each  section,  the  lease  embraces  all  of 
the  uplands  in  those  sections  down  to  the 
line  of  mean  high  tide. 
L.  E.  Linclc,  A-28251  (May  23,  1960) 

The  partial  rejection  of  an  oil  and  gas 
lease  application  and  the  partial  cancella- 
tion of  oil  and  gas  leases  are  proper  as  to 
unsurveyed  lands  which,  according  to  de- 
terminations of  the  cadastral  engineering 
officer  based  upon  the  applicants'  descrip- 
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tiona  of  the  land,  conflict  with  leases  issued 
pursuant  to  prior  offers. 

Where  a  lease  is  issued  on  unsurveyed 
land  pursuant  to  an  application  which  par- 
tially conflicted  with  a  prior  lease  and  the 
subsequent  lease  omitted  part  of  the  land 
applied  for  which  did  not  conflict  with  the 
prior  lease,  thus  creating  a  hiatus  between 
the  two  leases,  and  where  the  hiatus  can 
be  closed  by  adding  to  the  description  in 
the  subsequent  lease  a  metes  and  bounds 
description  of  the  land  in  the  hiatus,  the 
subsequent  lease  will  be  so  amended. 
Where  leases  for  unsurveyed  land  partially 
conflict  with  outstanding  leases  based  upon 
prior  offers  and  the  conflicts  can  be  elim- 
inated by  excepting  the  areas  in  conflict 
from  the  descriptions  in  the  subsequent 
leases,  the  subsequent  leases  are  properly 
canceled  as  to  the  area  in  conflict  by  except- 
ing that  area  from  the  lands  included  in 
the  subsequent  leases. 

Oil  and  gas  lease  applications  for  unsur- 
veyed lands  will  not  be  suspended  pending 
actual  survey  to  establish  whether  a  por- 
tion of  the  lands  applied  for  conflicts  with 
prior  offers  where  determinations  based 
upon  the  applicants'  descriptions  of  the 
land  show  such  conflict  and  there  is  no 
evidence  that  the  conflict  does  not  exist. 

Waring  Bradley,  James  M.  Snowden, 
A-28294,  A-28318  (June  28, 1960) 

67  I.D.  241 

An  error  in  the  course  of  the  seventh  of 
eleven  calls  in  the  metes  and  bounds  de- 
scription of  unsurveyed  public  land  in  an 
oil  and  gas  lease  offer  will  be  disregarded 
when  the  point  to  be  reached  by  such  call 
is  a  natural  object  and  the  offer  will  not 
be  rejected  on  the  ground  that  the  failure 
of  the  described  boundary  to  close  makes 
identification  of  tne  land  to  be  leased  un- 
certain. 

Don  Pelletier,  Ethel  Pelletler,  A-28327 
(July  11, 1960) 

An  oil  and  gas  lease  offer  containing  a 
metes  and  bounds  description  of  the  land 
to  be  leased  which  overlaps  land  in  an 
existing  lease  should  be  rejected  to  the 
extent  of  the  overlap  and  when  a  lease  is 
inadvertently  issued  for  all  of  the  land 
described  in  the  offer  it  is  proper  to  cancel 


that  lease  to  the  extent  of  the  conflict  as 

soon  as  the  error  is  discovered. 

Andreas  J.  Wikan,  A-28356  (July  18,  1960) 

An  oil  and  gas  lease  for  unsurveyed  lands 
in  Alaska,  which  has  been  issued  on  the 
basis  of  a  description  defective  because  it 
was  not  connected  to  a  permanent  monu- 
ment as  required  by  the  regulation  then 
in  effect,  will  not  be  canceled  if  there  is 
no  question  as  to  the  identity  of  the  land 
or  the  qualifications  of  the  lessee  and  if 
there  are  no  intervening  rights. 
Waring  Bradley,  Anthony  Evanco,  A-28337 
(July  22,  1960) 

Where  a  noncompetitive  offer  for  an  oil 
and  gas  lease  in  Alaska  describes  two  par- 
cels of  unsurveyed  land  using  as  a  point  of 
beginning  in  each  description,  a  public  land 
survey  corner  which  has  never  been  sur- 
veyed and  is  therefore  not  a  "permanent 
monument"  to  which  a  metes  and  bounds 
description  may  be  tied,  but  a  proper  per- 
manent monument  is  used  as  a  secondary 
tie  in  the  description  of  one  parcel,  the  lat- 
ter corrects  the  defect  in  the  description  of 
the  other  parcel. 

Warren   A.   Silver,   Paul   Costa,   A-2S355 
(July  25, 1960) 

An  oil  and  gas  lease  offer  for  acquired 
lands  will  not  be  rejected  for  insufficiency 
of  description  where  the  pertinent  regula- 
tion required  that  the  lands  be  described 
in  a  manner  consistent  with  the  descrip- 
tion in  the  deed  to  the  United  States  and 
where  the  description  in  the  offer  covering 
a  portion  of  an  acquired  tract  follows  suc- 
cessive monuments  by  courses  and  dis- 
tances along  the  outside  boundary  of  the 
tract,  as  shown  by  the  survey  of  the  land 
by  the  acquiring  agency,  except  that  one 
boundary  dividing  the  tract  is  a  line  along 
a  water  course  described  by  courses  and 
distances  from  one  point  on  the  outside 
boundary  to  another  point  on  the  outside 
boundary. 
Jane  R.  Carter,  A-28394  (Nov.  30,  1960) 

An  oil  and  gas  lease  offer  which  does  not 
describe  the  surveyed  lands  it  covers  in 
conformity  with  the  official  plat  of  survey 
is  properly  rejected. 

«/.   Harry  Henderson,  A-28583    (Feb.   10, 
1961) 
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The  determination  as  to  whether  lands 
applied  for  in  an  oil  and  gas  lease  offer 
can  be  included  in  a  6-mile  square  is  made 
on  the  basis  of  the  offer  as  it  is  filed  and 
where  it  is  clear  that  the  lands  applied  for 
cannot  be  included  within  a  6-mile  square, 
the  offer  must  be  rejected  in  its  entirety 
despite  the  fact  that  the  part  of  the  land 
applied  for  which  causes  the  offer  to  vio- 
late the  6-mile  square  rule  is  inade- 
quately described  and  the  offer  would  be 
rejected  as  to  it  in  any  event. 
Merwin  E.  Liss,  A-28576  (Mar.  28,  1961) 

68  I.D.  86 

Where  the  regulation  governing  partial 
assignments  of  record  title  of  a  noncom- 
petitive oil  and  gas  lease  does  not  require 
that  a  partial  assignment  of  unsurveyed 
lands  describe  the  lands  assigned  by  metes 
and  bounds,  although  the  regulation  per- 
taining to  offers  does,  a  partial  assignment 
is  not  to  be  denied  approval  because  it  does 
not  describe  the  lands  by  metes  and 
bounds. 

A  description  by  projection  of  the  public 
land  survey  of  unsurveyed  land  conveyed 
by  a  partial  assignment  of  the  record  title 
of  an  oil  and  gas  lease  is  not  defective 
where  there  is  an  established  public  land 
corner  nearby  and  the  land  assigned  can 
be  accurately  located. 

Four  Owners  Oil  &  Minerals  Co.,  Paul  F. 
Catterson,  A-28715  (Apr.  11,  1962) 

69  I.D.  22 

An  acquired  land  oil  and  gas  lease  offer 
which  describes  a  tract  of  unsurveyed 
land  in  terms  of  the  calls  given  to  describe 
the  boundaries  of  a  portion  of  the  land  in 
a  deed  conveying  a  certain  tract  to  the 
United  States  and  an  additional  line  desig- 
nated by  courses  and  distances  run  from  a 
point  on  the  outside  boundary  to  another 
point  on  the  outside  boundary  of  that  tract, 
complies  with  the  regulation  in  effect  at 
the  time  the  offer  was  filed  even  though  the 
independent  line  cuts  through  an  addi- 
tional tract,  separately,  acquired  by  the 
United  States  which  is  located  wholly 
within  the  boundaries  of  the  tract  which 
forms  the  basis  for  the  description  in  the 
offer  and  even  though  the  offer  describes 
the  land  applied  for  only  as  being  a  part  of 
the  latter  tract. 


Where  an  acquired  lands  lease  offer  de- 
scribes the  land  applied  for  in  terms  of  a 
deed  from  the  United  States  conveying  the 
surface  and  25  percent  of  the  mineral  rights 
rather  than  in  terms  of  the  deed  by  which 
the  United  States  acquired  the  land,  and 
the  boundary  the  former  describes,  is  not 
congruent  with  the  boundary  of  the  latter, 
the  description  nevertheless  is  "consistent 
with"  the  description  in  the  deed  to  the 
United  States  so  long  as  it  is  in  substantial 
harmony  and  agreement  with  it. 
New  York  State  Natural  Gas  Corporation, 
Jacob  N.  Wasserman,  A-28687  (July  19, 
1962) 

A  description  of  surveyed  public  land  in 
an  offer  as  the  "N1^"  of  a  section  is  a  de- 
fective description  which  requires  rejec- 
tion of  the  offer  as  to  that  land. 

A  description  of  land  in  an  oil  and  gas 
lease  offer  which  in  part  fails  to  identify 
any  land  is  a  nullity  which  requires  the 
elimination  of  the  defective  portion  of  the 
description  from  the  offer. 
Duncan  Miller,  A-28767  (July  23, 1962) 

An  oil  and  gas  lease  offer  for  acquired 
land  which  does  not  include  a  complete 
metes  and  bounds  description  of  the  tracts 
of  land  to  be  leased  but  lists  the  parcel 
numbers  assigned  to  the  tracts  and  refers 
to  the  page  numbers  of  the  land  office 
availability  list  containing  the  complete 
descriptions  is  properly  rejected  as  an  in- 
complete offer. 
Duncan  Miller,  A-28926   (July  30,  1962) 

An  oil  and  gas  lease  offer  will  be  rejected 
where  the  description  of  the  land  applied 
for  contains  an  ambiguity  which  makes 
uncertain  the  identity  of  the  land  covered 
by  the  offer. 
Robert  B.  Schick,  A-28928  (Aug.  6,  1962) 

A  description  of  the  "SE%,  NE%"  of  a 
section  of  public  land  in  an  oil  and  gas 
lease  offer  must  be  interpreted  as  a  desig- 
nation of  both  subdivisions  and  not  of  the 
"SE^NE^i"  merely  because  the  latter  in- 
terpretation is  consistent  with  the  acreage 
indicated  in  the  offer  and  with  the  rental 
payment  submitted  with  it,  and  the  offer  is 
properly  rejected  where  the  rental  pay- 
ment is  deficient  by  more  than  10  percent 
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from  the  rental  required  for  the  land  as 

literally  described. 

Lendal  R.  Smith,  Sr.,  A-28868   (Aug.  10, 

1962) 

Where  oil  and  gas  lease  offers  are  re- 
jected because  of  conflicts  with  offers 
previously  filed  and  where  the  offerors 
present  nothing  on  appeal  to  show  that  the 
conflicts  do  not  exist,  the  decision  rejecting 
the  offers  will  be  affirmed. 
Alvin  A.  Polet  et  al.,  A-28958  (Sept.  10, 
1962) 

An  offer  to  lease  acquired  land  for  oil 
and  gas  purposes  which  designates  the 
land  to  be  leased  only  by  reference  to  the 
tract  numbers  and  detailed  metes  and 
bounds  descriptions  given  in  the  list  of 
available  land  posted  in  the  land  office  is 
properly  rejected. 
Duncan  Miller,  A-28840   (Sept.  14,  1962) 

An  applicant's  assertion  that  an  agency 
administering  acquired  lands  is  uncertain 
about  the  correct  metes  and  bounds  de- 
scription of  a  tract  of  acquired  land  within 
its  jurisdiction,  which  land  is  not  within 
the  area  of  the  public  land  surveys,  does 
not  warrant  allowance  of  an  application 
which  contains  a  defective  description  of 
the  land  included  in  the  application,  and 
the  application  is  properly  rejected. 
Ernest  F.  Brackmier,  A-28911  (Sept.  20, 
1962) 

A  description  of  unsurveyed  land  tied  to 
a  public  land  survey  corner  which  de- 
scribes a  rectangle  according  to  prescribed 
courses  and  distances  does  not  fail  to  iden- 
tify the  land  intended  because  the  distances 
in  two  of  the  calls  are  qualified  by  the 
words  ''more  or  less,"  because  these  words, 
in  the  absence  of  explanation  or  control 
by  monuments,  boundaries,  or  other  expres- 
sions of  intention,  may  be  ignored. 
Alice  H.  Dickson,  Roocrt  L.  Graham, 
A-28956  (Sept.  21,  1962) 

A  noncompetitive  oil  and  gas  lease  appli- 
cation for  unsurveyed  land  in  Alaska  is 
properly  rejected  when  the  boundaries  of 
the  land  to  be  leased  are  not  laid  out  in 
relation  to  true  cardinal  directions  and 
such  action  is  possible. 
Duncan  Miller,  A-28999  (Sept.  21,  1962) 

Where    a    noncompetitive    oil    and    gas 
lease  offer  describes  a   tract  of  land  by 


metes  and  bounds  as  unsurveyed,  and  a 
portion  of  the  land  is  in  fact  surveyed, 
the  offer  is  properly  accepted  as  to  the  un- 
surveyed land. 

It  is  proper  for  a  land  office  to  delete 
from  a  metes  and  bounds  description  of 
unsurveyed  land  in  an  oil  and  gas  lease 
offer  land  that  cannot  be  leased  in  response 
to  such  offer  because  it  is  in  fact  surveyed 
and  then  to  revise  the  description  of  the 
remaining  land  to  be  leased  to  reflect  such 
deletion. 

L.  M.  Schwartzkopf,  A-290T2  (Nov.  6, 
1962) 

An  offer  to  lease  unsurveyed  public  land 
for  oil  and  gas  purposes  is  properly  re- 
jected when  the  metes  and  bounds  descrip- 
tion of  the  land  sought  to  be  leased  is  in- 
sufficient to  identify  the  land  because  it 
does  not  close. 

Harold  L.  Rowland,  A-29092  (Dec.  10, 
1962) 

Where  an  offer  for  an  oil  and  gas  lease 
on  acquired  land  describes  a  tract  of  land 
by  metes  and  bounds  and  is  accompanied 
by  a  map  showing  the  tract  and  subse- 
quently the  offeror  withdraws  part  of  the 
land  and  redescribes  the  remaining  land 
by  metes  and  bounds  but  in  so  doing  makes 
an  error  in  referring  to  a  county  record 
in  his  redescription  of  a  boundary  of  the 
tract  that  is  not  being  changed,  the  error 
will  not  be  considered  as  a  defect  in  de- 
scription which  will  require  rejection  of 
the  offer  in  favor  of  a  subsequently  filed 
offer  for  the  land. 
Duncan  Miller,  A-29155  (Jan.  24,  1963) 

An  offer  to  lease  acquired  land  for  oil 
and  gas  purposes  is  properly  rejected  when 
in  the  description  of  the  land  contained  in 
such  offer,  a  deviation  of  a  portion  of  the 
boundary  which  does  not  conform  to  the 
public  land  survey  is  tied  to  a  quarter- 
quarter  section  corner  and  not  to  an  estab- 
lished survey  corner,  which  term  includes 
township  corners,  section  corners,  quarter- 
section  corners  and  meander  corners. 
Jack  S.  Stanley,  A-29148  (Jan.  24,  1963) 

A  noncompetitive  offer  to  lease  acquired 
land  of  the  United  States  for  oil  or  gas 
purposes  which  does  not  include  a  metes 
and  bounds  description  of  the  land  to  the 
extent   that   the  boundaries   of  the   land 
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sought  for  leasing  do  not  conform  to  the 
public  land  survey  is  properly  rejected. 
Jack  J.  Spielberg,  A-29203  (Mar.  18,  1963) 

A  proposed  assignment  will  be  denied 
approval  when  the  lands  described  therein 
were  not  embraced  in  the  lease  and  a  cor- 
rected assignment  could  not  be  effective 
until  after  the  expiration  of  the  lease. 
Harry  Edison  et  al,  A-29267  (June  5, 
1963) 

A  description  by  projection  of  the  public 
land  survey  of  unsurveyed  land  conveyed 
by  a  partial  assignment  of  the  record  title 
of  an  oil  and  gas  lease  is  not  defective 
where  there  is  no  requirement  for  a  metes 
and  bounds  description  of  the  land  assigned 
and  there  is  an  established  public  land 
corner  near  by  so  that  the  land  assigned 
can  be  accurately  located. 
Mary  M.  Minder,  Thomas  E.  Jackson, 
A-29204  (June  18,  1963) 

An  oil  and  gas  lease  offer  for  unsur- 
veyed, acquired  land  which  fails  to  include 
a  metes  and  bounds  description  of  the  land 
sought  for  leasing  but  describes  the  land 
by  tract  numbers  is  not  defective  for  fail- 
ure to  include  a  metes  and  bounds  descrip- 
tion, with  the  courses  and  distances  be- 
tween successive  angle  points  on  the 
boundary,  unless  the  deed  under  which 
the  land  was  acquired  fails  to  include  such 
a  description. 

An  oil  and  gas  lease  offer  for  unsur- 
veyed, acquired  land  is  not  defective  be- 
cause it  is  not  accompanied  by  a  map  or 
plat  showing  the  location  of  the  land  ap- 
plied for  within  the  administrative  unit 
or  project  of  which  it  is  a  part,  but  the 
offeror  may  be  required  to  submit  a  satis- 
factory showing  of  such  a  map  or  plat. 
Hope  Natural  Gas  Company,  A-29371 
(June  25,  1963)  70  I.D.  228 

A  description  of  the  "SW^,  SW&"  of 
a  section  of  public  land  in  an  oil  and  gas 
lease  offer  must  be  read  as  a  designation 
of  the  "SWy4  and  the  SWy4"  and  not  of 
the  "SW^SW1^"  merely  because,  so 
read,  it  leads  to  duplication  in  the  land 
applied  for,  and  the  offer  is  properly  re- 
jected where  the  rental  payment  is  defi- 
cient hy  more  than  10  percent  from  the 
rental  required  for  the  land  as  literally 
described. 
Joe  Bart  Moore,  A-29361  (July  1,  1963) 


An  application  for  an  oil  and  gas  lease 
covering  unsurveyed  public  lands  which 
fails  to  describe  the  lands  by  metes  and 
bounds  is  fatally  defective  when  the  regu- 
lation in  effect  at  the  time  required  such 
description. 

Prentiss   E.    Furloiv,    A-29585    (July    19, 
1963) 

Under  the  regulation,  43  CFR,  1960 
Supp.,  192.42a (c),  which  required  that 
descriptions  of  land  in  oil  and  gas  lease 
offers  for  land  shown  on  protracted  sur- 
veys be  described  only  according  to  the 
section,  township,  and  range  shown  on  the 
approved  protracted  surveys,  it  is  not 
proper  to  reject  offers  to  the  extent  that 
they  describe  aliquot  parts  of  protracted 
sections. 

Jack  V.  Walker  et  al,  A-29402,  A-29540, 
A-29541,  A-29565,  A-29571  (July  22,  1963) 

When  an  oil  and  gas  lease  offer  for  land 
in  Alaska  does  not  conform  with  a  regula- 
tion which  specifies  that  unsurveyed  land 
be  described  by  metes  and  bounds  and  be 
tied  to  a  corner  of  the  public  land  survey, 
the  application  must  be  rejected. 
Estate  of  H.  Roland  Glaisyer,  Albert  Ste- 
venson, Administrator,  A-29448  (July  24, 
1963) 

An  assignment  of  an  oil  and  gas  lease 
which  describes  land  not  covered  by  the 
parent  lease  is  properly  rejected  even 
though  the  incorrect  description  was  in 
error  and  the  parties  intended  to  assign 
lands  in  the  parent  lease. 

Where  an  assignment  of  an  oil  and  gas 
lease  describes  both  land  covered  and  land 
not  covered  by  the  parent  lease,  it  is  to  be 
approved  as  to  the  land  in  the  lease  and 
rejected  as  to  the  land  not  in  the  lease. 

Where  an  assignment  of  an  oil  and  gas 
lease  issued  prior  to  Sept.  2,  1960,  cover- 
ing all  the  lands  in  it,  is  approved  as  to 
only  part  of  the  lands  described  in  the  as- 
signment, it  constitutes  a  partial  assign- 
ment and  serves  to  extend  the  lease  for 
not  less  than  two  years  from  the  effective 
date  of  the  assignment. 
Southern  Union  Production  Company, 
A-29384  (Sept.  12,  1963)  70  I.D.  406 

The  responsibility  of  furnishing  a  proper 
and  adequate  description  of  lands  in  an 
oil  and  gas  lease  offer  is  upon  the  applicant 
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and  cannot  be  shifted  by  him  to  land  office 
personnel  by  his  filing  a  document  which 
purports  to  be  an  amendment  of  the  land 
description  but  which  merely  attempts  to 
authorize  the  land  office  personnel  to  de- 
scribe the  offered  lands  in  a  way  acceptable 
to  them  and  which  would  thus  be  agree- 
able to  him. 
Duncan  Miller,  A-29698  (Sept.  18,  1963) 

An  oil  and  gas  lease  offer  for  unsurveyed 
acquired  land  is  not  defective  because  it 
is  not  accompanied  by  a  map  or  plat  show- 
ing the  location  of  the  land  applied  for 
within  the  administrative  unit  or  project 
of  which  it  is  a  part,  nor  need  the  offeror 
submit  a  satisfactory  showing  of  such 
a  map  or  plat  when  maps  are  on  file  in 
Forest  Service  offices. 

Mrs.  Rita  Wasserman,  A-29668  (Sept.  30, 
1963) 

An  oil  and  gas  noncompetitive  lease  offer 
filed  during  a  period  for  filing  simultane- 
ous offers  for  lands  formerly  in  termi- 
nated leases  is  properly  rejected  when  it 
fails  to  include  the  section  number  of  the 
land  applied  for  in  the  application,  in  ac- 
cord with  regulations  43  CFR  192.42(g)- 
(1)  (i)  and  192.42a (a)  ;  the  fact  that  the 
offer  was  filed  under  the  procedure  speci- 
fied in  43  CFR  192.43  does  not  cure  the 
defect  in  the  offer  resulting  from  lack  of 
the  section  number  of  the  land  applied 
for. 
Duncan  Miller,  A-29672  (Nov.  1, 1963) 

The  regulations  governing  the  descrip- 
tion of  land  in  oil  and  gas  lease  offers  for 
acquired  lands  of  the  United  States  are 
not  applicable  to  offers  for  leases  on  public 
lands. 

Charles  J.  BaUngton,  A-29965    (Nov.  26, 
1963) 

An  amendment  of  an  oil  and  gas  offer 
to  change  the  description  of  land  sought 
for  leasing  to  include  the  correct  designa- 
tion of  a  legal  subdivision  owned  by  the 
United  States  within  a  reservoir  area  in 
place  of  a  previous  designation  of  a  sub- 
division not  within  the  reservoir  area  and 
not  owned  by  the  United  States  should 
not  be  rejected  as  a  substitution  of  one 
tract  of  land  for  another  which  requires 
the  filing  of  a  new  offer,  where  it  appears 
that   the    offeror    intended    originally    to 


apply     for    the     land     described     in     the 

amendment. 

Duncan  Miller,  A-29697  (Dec.  4,  1963) 

70  I.D.  512 

An  amendment  of  an  oil  and  gas  offer  to 
change  the  description  of  land  sought  for 
leasing  to  include  a  proper  designation  of 
two  separate  subdivisions  of  the  same  sec- 
tion instead  of  a  single,  smaller  subdivision 
should  not  be  rejected  as  a  substitution  of 
one  tract  of  land  for  another  which  re- 
quires the  filing  of  a  new  offer  where  it 
appears  that  the  offeror  intended  origi- 
nally to  apply  for  the  land  described  in  the 
amendment. 
Duncan  Miller,  A-29791  (Dec.  11,  1963) 

An  acquired  lands  lease  offer  for  a  tract 
of  land  consisting  of  portions  of  several 
irregularly  shaped  surveyed  tracts  of  land 
no  part  of  the  boundaries  of  which  coincide 
with  any  part  of  the  boundary  of  the  tract 
applied  for  need  not,  in  addition  to  giving 
a  complete  metes  and  bounds  description 
of  the  tract  tied  to  a  corner  of  the  public 
land  surveys,  give  the  section  numbers  of 
the  surveyed  tracts  portions  of  which  are 
included  in  the  tract  applied  for. 
Carolyn  C.  Stockmeyer,  Executrix,  A-29737 
(Feb.  7,  1964)  71  I.D.  45 

A  description  in  an  oil  and  gas  lease 
offer  for  acquired  land  of  land  in  a  right- 
of-way  which  is  excluded  from  the 
land  applied  for  is  insufficient  where  the 
right-of-way  is  described  only  by  giving 
the  course  and  distance  of  the  center  line 
and  the  width  of  the  right-of-way  and  by 
tying  the  description  to  a  quarter-quarter 
section  corner. 

Where  an  oil  and  gas  offer  for  land  de- 
scribed as  the  S^S1^  of  a  section  is  defi- 
cient because  it  improperly  describes  land 
in  the  SMsS%  which  is  to  be  excluded 
from  the  offer,  the  offer  cannot  be  accepted 
for  the  S^SE1^  because  it  is  ascer- 
tained that  the  excluded  land  lies  in  the 
SVoSW^  of  the  section. 
Charles  J.  BaUngton,  A-29688  (Mar.  20, 
1964)  71  I.D.  110 

Under  regulation  43  CFR  192.42a  (c), 
24  F.R.  4141,  which  required  that  descrip- 
tions of  land  in  oil  and  gas  lease  offers 
for  land  shown  on  protracted  surveys  be 
described  only  according  to  the  section, 
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township,  and  range  shown  on  the  ap- 
proved protracted  surveys,  it  is  not  proper 
to  reject  offers  to  the  extent  that  they 
describe  only  aliquot  parts  of  protracted 
sections. 

Socony  Mobil  Oil  Company,  Inc.,  A-30131 
(Apr.  6,  1964) 

Under  regulation  43  CFR  3123.8,  which 
requires  that  oil  and  gas  lease  offers  for 
lands  shown  on  protracted  surveys  include 
only  entire  sections  of  land  or  describe  all 
of  the  lands  available  for  leasing  in  each 
section  by  legal  subdivisional  parts,  where 
only  a  portion  of  a  section  is  available,  it 
is  not  proper  to  reject  an  offer  for  such 
land  which  describes  all  of  the  land  in  the 
section  with  a  statement  that  the  offer  is 
to  be  deemed  to  include  all  of  the  land  in 
the  described  section  which  is  available  for 
lease  if  the  offer  is  accompanied  by  the 
first  year's  rental  payment  for  the  entire 
section. 

William  B.  Collister,  A-30116  (Apr.  15, 
1964)  71I.D.  124 

An  oil  and  gas  lease  offer  for  surveyed 
land  is  properly  rejected  when  the  descrip- 
tion of  the  land  applied  for  neglects  to  de- 
scribe the  direction  of  the  range  as  east 
or  west. 

George  A.  Salzer,  E.  W.  Sawyer,  A-30170 
(Apr.  15,  1964) 

A  description  of  lands  applied  for  by  an 
oil  and  gas  lease  offer  filed  on  July  21, 
1954,  in  the  Monongahela  National  Forest, 
West  Virginia,  which  followed  the  monu- 
mented  corners  of  the  survey  made  by  the 
United  States  except  for  one  line  which 
ran  through  the  interior  tract  from  one 
corner  to  another  corner  but  did  not  include 
a  course  and  distance  description  thereof 
is  not  an  adequate  description  of  the  land 
under  the  regulation,  43  CFR,  1949  ed., 
200.5,  then  in  effect. 

Merwin  E.  Liss,  CBN  Corporation,  A-29891 
(Apr.  22,  1964) 

Where  the  historical  index  for  public 
lands  shows  that  certain  lands  are  unsur- 
veyed and  that  leases  covering  them  have 
been  issued  with  a  metes  and  bounds  de- 
scription, the  records  show  not  that  the 
lands  have  been  leased  by  legal  subdivision 
but  rather  by  metes  and  bounds  and  that 


the  leases  include  only  the  areas  described 
by  the  metes  and  bounds  description. 
Eloise    L.    Beckicith,    A-28967    (May    26, 
1964) 

Where  an  oil  and  gas  lease  offer  for  land 
described  as  the  "S^SW1^"  of  a  section, 
excepting  a  certain  part  of  the  "SW*4 
SW1^"  is  deficient  because  it  improperly 
describes  land  in  the  SW^SW^i  which 
is  to  be  excluded  from  the  offer,  the  offer 
is  acceptable  for  the  SE^SW^  since  it 
is  ascertainable  from  the  description  that 
the  improperly  described  land  lies  only  in 
the  SWiASW%  of  the  section  and  the  de- 
scription of  the  land  in  the  SE*4SW*4 
meets  the  regulatory  requirements. 
James  P.  Witmer,  A-30227  (July  10,  1964) 

An  offer  to  lease  acquired  land  for  oil 
and  gas  purposes  is  properly  accepted 
when,  in  the  description  of  the  land  con- 
tained in  such  offer,  a  deviation  of  a  por- 
tion of  the  boundary  which  does  not  con- 
form to  the  public  land  survey  is  tied  to  a 
quarter-section  corner  wThich  is  an  estab- 
lished survey  corner  as  required  in  the 
applicable  Departmental  regulation. 
Charles  J.  Babington,  A-30149  (July  13, 
1964) 

Where  only  one  copy  of  an  oil  and  gas 
offer  for  acquired  lands  is  filed  and  there- 
after within  the  time  allowed  the  additional 
copies  required  are  filed  but  such  addi- 
tional copies  vary  from  the  first  copy  in 
a  portion  of  the  land  description,  the  offer 
is  not  fatally  defective  and  the  first  copy 
filed  is  deemed  to  be  controlling  despite 
the  fact  that  it  was  not  marked  as  the 
"original"  copy  by  either  the  offeror  or  the 
Bureau  of  Land  Management. 

An  oil  and  gas  offer  for  acquired  land  is 
not  defective  because  it  is  not  accompanied 
by  a  map  or  plat  showing  the  location  of 
the  land  within  the  administrative  unit  or 
project  of  which  it  is  a  part,  but  the  offeror 
may  be  required  to  submit  a  satisfactory 
showing  of  such  a  map  or  plat. 
Tidewater  Oil  Company,  A-30087  (July  22, 
1964)  71  I.D.  277 

When  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  of  unsurveyed  land 
contains  a  metes  and  bounds  description 
which  uses  as  one  line  the  center  thread 
of  a  river,  unsurveyed  on  either  bank,  with- 
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out  giving  courses  and  distances,  the  offer 
is  properly  rejected  because  the  acreage 
applied  for  cannot  be  computed. 
Halvor  F.  Holbeck,  A-30151  (Oct.  5,  1964) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected where  it  describes  land  by  a  meridian 
and  in  a  county  of  one  State,  but  desig- 
nates the  land  as  being  in  a  second  State 
and  is  filed  in  the  land  office  of  the  second 
State. 
Zula  Mae  Dennis,  A-30298  (Dec.  24,  1964) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected when  it  does  not  adequately  describe 
the  land  applied  for. 
J.  R.  Wegierski,  A-30252  (Dec.  28,  1964) 

XIII.  DEVELOPMENT  CONTRACTS 

A  development  contract  consisting  in 
part  of  an  operating  agreement  will  not 
be  approved  where  the  operating  agree- 
ment was  entered  into  on  behalf  of  lease 
offerors  by  an  agent  for  the  offerors  who 
at  the  time  he  signed  the  agreement  was 
chargeable  with  excess  acreage  holdings 
in  connection  with  the  lease  offers  because 
of  powers  of  control  exercised  by  him  over 
the  lease  offers. 

Yakutat  Development  Company,  Develop- 
ment Contract  for  Icy  Bay — Cape  Fair- 
weather  Area,  Alaska,  A-27067  (Apr.  10, 
1956)  63  I.D.  97 

An  operating  agreement  submitted  to  the 
Bureau  of  Land  Management  for  approval 
as  an  operating  agreement  and  approved 
by  the  Bureau,  and  not  by  the  Secretary, 
as  such  will  not  later  be  considered  to  be 
a  development  contract,  which  can  be  ap- 
proved only  by  the  Secretary. 
Columbian  Carbon  Company,  A-28632 
(Oct.  17,  1961)  68  I.D.  314 

XIV.  DISCOVERY 

A  suspension  of  production  under  an  oil 
and  gas  lease  cannot  be  granted  where  the 
lease  contains  neither  a  producing  well 
nor  a  well  capable  of  production,  even 
though  such  a  discovery  had  been  made 
on  the  lease  as  would  support  a  determina- 
tion that  part  of  the  leased  land  is  situated 
on  the  known  geological  structure  of  a  pro- 
ducing oil  or  gas  field. 
H.  K.  Riddle,  A-27070  (Mar.  15,  1955) 

62  I.D.  81 


Where  portions  of  the  lessor's  leased 
estate  are  conveyed  to  others  a  discovery 
by  the  lessee  of  oil  or  gas  on  any  such 
portion  will  extend  the  entire  lease. 
Status  of  a  Lease  After  Sale  of  Part  of  the 
Leased  Premises  to  Others  Than  the  Orig- 
inal Lessee,  M-36269  (Mar.  24,  1955) 

The  extension  of  segregated  leases  of 
undeveloped  lands  granted  by  section  30a 
of  the  Mineral  Leasing  Act  of  Feb.  25, 
1920  (41  Stat.  437;  as  amended,  30  U.S.C. 
sec.  187a),  because  of  a  discovery  of  oil  or 
gas  in  commercial  quantities  on  any  other 
segregated  portion  of  the  original  lease  is 
not  limited  to  assignments  and  discoveries 
made  during  the  primary  term  of  the  lease 
but  applies  as  well  to  those  made  during 
an  extension  of  such  term. 
Authority  to  Extend  a  Segregated  Lease 
for  2  Years  From  the  Date  of  Discovery 
of  Oil  or  Gas  in  Paying  Quantities  During 
an  Extended  Term  on  any  Other  Segre- 
gated Portion  of  the  Lands  Originally  Sub- 
ject to  the  Same  Lease,  M-36472  (Nov.  20, 
1957) 

XV.  DISCRETION  TO  LEASE 

Where  jurisdiction  over  oil  and  gas  de- 
posits in  acquired  lands  have  been  trans- 
ferred to  this  Department  for  protective 
leasing  to  offset  drainage,  the  Department 
would  not  be  justified  in  refraining  from 
issuing  leases  merely  because  the  former 
owners  of  the  land  and  deposits  indicate 
that  they  intend  to  seek  legislation  re- 
turning the  land  or  deposits  to  them. 
Albert  J.  DeLange  et  al.,  A-27277  (Jan.  4, 
1956) 

It  is  proper  to  reject  offers  for  oil  and 
gas  leases  in  an  area  which  the  Secretary 
of  the  Interior,  in  his  decretion  under  the 
Mineral  Leasing  Act,  has  determined  to 
have  no  value  for  oil  and  gas. 
Marie  E.  T utile  et  al.,  A-27481  (Jan.  28, 
1958) 

The  granting  of  oil  and  gas  leases  on 
Federal  lands  is  a  matter  within  the  dis- 
cretion of  the  Secretary  of  the  Interior  and 
regulations  reasonably  requiring  lessees  to 
prevent  waste  and  protect  property  are 
valid. 

Validity  of  Regulations  Relating  to  Oil 
and  Gas  Leases  on  Wildlife  Refuges, 
Game  Range  and  Coordination  Lands, 
M-36519  (July  15,  1958)  65  I.D.  305 
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Where  a  group  of  leases  has  been  issued 
which  covers  practically  all  of  an  un- 
surveyed  island,  it  is  proper  to  refuse  to 
issue  leases  for  isolated  tracts  which  may 
have  been  omitted  from  the  original  leases, 
whose  existence  and  size  cannot  be  de- 
termined until  after  survey  and  adjust- 
ment of  the  boundaries  of  the  existing 
leases,  especially  when  there  is  no  com- 
pelling public  interest  in  issuing  other 
leases. 

Richfield       Oil       Corporation,       A-27697 
(Oct  23,  1958) 

Section  6  of  the  act  of  Feb.  28,  1958, 
does  not  give  the  Secretary  of  the  Interior 
authority  to  issue  oil  and  gas  leases,  with 
the  concurrence  of  the  Secretary  of  De- 
fense, on  lands  in  existing  withdrawals 
which  expressly  prohibit  mineral  leasing. 
B.  L.  Haviside,  Jr.,  A-27932  (July  21, 
1959)  66  I.D.  271 

The  Secretary  of  the  Interior  is  not  au- 
thorized by  section  6  of  the  act  of  Feb.  28, 
1958,  to  issue  oil  and  gas  leases  on  lands 
in  existing  withdrawals  which  expressly 
prohibit  mineral  leasing. 
Glenn  S.  Miller  et  al.,  A-28232  (Mar.  29, 
1960) 

Offers  for  oil  and  gas  leases  under  the 
Mineral  Leasing  Act  for  lands  in  the  north 
half  of  the  bed  of  the  San  Juan  River 
from  the  Utah-Colorado  border  to  the 
mouth  of  Chinle  Creek  are  properly  re- 
jected in  view  of  the  pendency  of  litigation 
between  the  United  States  and  Utah  over 
title  to  the  bed  of  the  river  and  the  un- 
certainty of  any  determination  that  the 
land  does  not  fall  within  the  Navajo  Indian 
Reservation. 
Pexco,  Inc.  et  al,  A-28017  (July  11,  1900) 

In  the  exercise  of  his  judgment  on  how 
the  public  interest  will  be  best  served, 
the  Secretary  of  the  Interior  may  properly 
determine  that  a  fractional  mineral  in- 
terest in  acquired  land  may  be  leased  for 
oil  and  gas  purposes  to  an  offeror  who  does 
not  own  any  operating  rights  in  the  frac- 
tional mineral  interest  not  owned  by  the 
United  States  but  who  holds  all  of  the 
operating  rights  in  adjoining  land  by  virtue 
of  a  lease  from  the  United  States. 
Sun  Oil  Company,  A-28354  (July  22,  1960) 

67  I.D.  298 
218-107— 69 40 


The  amendment  of  section  17  of  the 
Mineral  Leasing  Act  by  the  act  of  Aug.  8, 
1946,  did  not  affect  the  discretion  of  the 
Secretary  of  the  Interior  to  lease  or  not 
to  lease  public  land  for  oil  and  gas  pur- 
poses ;  the  Secretary  is  required  to  issue  a 
lease  to  the  person  first  making  application 
for  a  lease  who  is  qualified  to  hold  a  lease 
only  in  the  event  that  he  decides  to  lease 
the  land. 

Denver   R.    Williams,    A-28162    (Aug.    9, 
1960)  67  I.D.  315 

Oil  and  gas  offers  describing  strips  of 
unsurveyed  land  which  are  surrounded  by 
other  public  land  oil  and  gas  leases  are  im- 
properly rejected  where  there  is  no  doubt 
that  the  strips  exist  and  they  are  more 
than  10  chains  wide  or  abut  other  lands 
leased  or  optioned  by  the  offeror. 
Union  Oil  Company  of  California,  A-28241 
(Sept.  26,  1960) 

Since  the  Mineral  Leasing  Act  gives  the 
Secretary  of  the  Interior  discretionary  au- 
thority to  determine  whether  particular 
public  lands  shall  or  shall  not  be  leased  for 
oil  and  gas  development,  the  Secretary  may 
properly  determine  that  land  should  not  be 
leased  in  the  public  interest  and  the  rejec- 
tion of  a  lease  offer  is  proper  where  the 
land  sought  is  in  a  watershed  area  in  a 
national  forest  and  both  the  Forest  Service 
and  the  City  of  Los  Angeles  are  opposed  to 
leasing. 
Russell  H.  Reap,  A-28578  (Feb.  24,  1961) 

The  Secretary  of  the  Interior  may,  in  his 
discretion,  refuse  to  lease  land  reserved  for 
a  particular  purpose  but  subject  to  leasing 
under  the  Mineral  Leasing  Act  where  such 
leasing  would  be  incompatible  with  the 
purpose  for  which  the  land  is  reserved. 
James  K.  Tollman  et  al.,  A-28594,  A-28609, 
A-28619  (Sept.  1,  1961)  68  I.D.  256 

An  application  for  an  acquired  lands 
noncompetitive  oil  and  gas  lease  is  not 
properly  rejected  as  not  being  in  the  pub- 
lic interest  where  the  United  States  ac- 
quired the  land  subject  to  the  reservation 
in  the  grantor  of  a  perpetual  royalty  of 
12  ^  percent  in  the  oil,  gas,  and  other 
minerals  produced  from  the  land,  merely 
because,  upon  production  from  the  lease- 
hold, no  royalties  would  be  payable  to  the 
United  States  as  the  royalties  reserved  to 
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the  grantor  are  deductible  from  the  total 
12Y2  percent  royalty  payable  to  the  United 
States  under  such  a  lease. 
Paul  Blake,  A-27882  (Oct.  24,  1961) 

68  I.D.  322 

Paul  Blake,  A-28553  (Dec.  8,  1961) 

The  1946  amendment  to  section  17  of 
the  Mineral  Leasing  Act  did  not  deprive 
the  Secretary  of  the  Interior  of  his  author- 
ity to  decide  in  his  discretion  whether  it 
is  in  the  public  interest  to  issue  oil  and  gas 
leases  for  certain  areas  of  the  public  lands. 

The  Secretary  of  the  Interior  can  reject 
an  offer  to  lease  for  oil  and  gas  when  he 
determines  that  such  action  is  in  the  pub- 
lic interest  even  though  the  land  applied 
for  may  have  been  open  to  oil  and  gas  leas- 
ing when  the  offer  was  filed. 

The  agreement  signed  by  the  Secretary 
on  July  24,  1958,  closing  part  of  the  Kenai 
National  Moose  Range  to  oil  and  gas  leas- 
ing was  not  issued  pursuant  to  the  Secre- 
tary's authority  to  withdraw  public  lands 
but  in  the  exercise  of  his  discretionary  au- 
thority to  issue  oil  and  gas  leases. 
Richard  K.  Todd  et  al.,  A-28090,  A-28311, 
A-28374  (Oct.  30,  1961)  68  I.D.  291 

An  oil  and  gas  offer  may  properly  be  re- 
jected where  the  land  applied  for  is  subse- 
quently selected  by  the  State  of  Alaska 
but  the  offer  should  not  be  rejected  until 
the  selection  is  approved. 
H.  T.  Birr,  III,  A-28678  (Nov.  2,  1961) 

Where  the  Secretary  exercises  his  dis- 
cretionary authority  to  issue  oil  and  gas 
leases  in  a  formal  manner  by  issuing  a 
regulation  closing  certain  areas,  such  as 
wildlife  refuges,  to  further  oil  and  gas 
leasing,  it  is  proper  to  reject  all  pending 
offers  for  such  lands,  even  though  some 
were  filed  while  the  lands  were  open  to 
leasing  and,  in  some  cases,  leases  had  been 
issued  for  other  lands  in  the  refuges. 
Shell  Oil  Company,  Frank  A.  Brown, 
A-28370,  A-28381  (May  7,  1962) 

An  offer  to  lease  lands  lying  within  the 
part  of  the  Kenai  National  Moose  Range 
closed  to  oil  and  gas  leasing  by  the  Secre- 
tary's order  of  July  24,  1958,  is  properly 
rejected. 

Doris  L.  Ervin,  Executrix  of  the  Estate  of 
E.  Wells  Ervin,  Deceased,  A-28330 
(July  11, 1962) 


Where  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  de- 
clare by  regulation  that  lands  in  a  wildlife 
refuge  will  be  closed  to  oil  and  gas  leasing, 
it  is  proper  to  reject  oil  and  gas  lease 
offers  covering  such  land,  even  though 
the  land  applied  for  may  have  been  open 
to  oil  and  gas  leasing  when  the  offers  were 
filed. 

Duncan  Miller,  A-28368  (July  11,  1962) 
Duncan  Miller,  A-29041  (Nov.  7,  1962) 

The  Secretary  has  discretionary  author- 
ity over  issuing  noncompetitive  oil  and  gas 
leases  and  he  may  exercise  this  authority 
in  a  formal  manner  by  promulgating  a 
regulation  closing  of  large  area  of  public 
land,  such  as  part  of  the  Kenai  National 
Moose  Range,  to  oil  and  gas  leasing. 
George  N.  Keyston,  Jr.,  et  al.,  A-28350, 
A-28528  (Aug.  7, 1962) 

When  the  Secretary  of  the  Interior  exer- 
cises his  discretionary  authority  to  issue 
oil  and  gas  leases  by  declaring  that  certain 
areas  of  public  land  will  be  closed  to  oil 
and  gas  leasing  because  leasing  would  be 
incompatible  with  other  uses  to  which 
the  land  is  devoted,  oil  and  gas  lease  offers 
covering  land  in  the  closed  area  are  prop- 
erly rejected. 
Jack  V.  Walker,  A-28556  (Sept.  21,  1962) 

Where  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  de- 
clare by  regulation  that  lands  in  a  wildlife 
refuge  will  be  closed  to  oil  and  gas  leasing, 
it  is  proper  to  reject  oil  and  gas  lease  offers 
covering  such  land,  even  though  the  land 
applied  for  many  have  been  open  to  oil  and 
gas  leasing  when  the  offers  were  filed. 
Duncan  Miller,  A-28937  (Sept.  25,  1962) 

Where  the  Secretary  has  determined  to 
prohibit  noncompetitive  oil  and  gas  leas- 
ing within  lands  "withdrawn"  as  a  wildlife 
refuge,  he  may  in  the  exercise  of  his  dis- 
cretionary authority  reject  lease  offers  for 
lands  adjacent  to  a  wildlife  refuge  which 
were  acquired  for  the  same  purposes  and 
devoted  to  the  same  uses  as  the  refuge 
lands,  even  if  the  lands  applied  for  have 
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not  been  technically  withdrawn  for  refuge 

purposes. 

Gregory      Salinas,      A-28802,       A-29302 

(Sept  25,  1962) 

Under  the  Mineral  Leasing  Act  for  Ac- 
quired Lands,  the  Secretary  of  the  Interior 
is  not  required  to  reject  an  offer  to  lease 
for  oil  and  gas  purposes  land  conveyed  to 
a  State  in  which  the  United  States  has 
reserved  a  fractional  mineral  interest  be- 
cause the  offeror  refuses  to  accept  the 
terms  announced  by  the  State  as  the  con- 
dition of  its  consent  to  the  issuance  of  the 
lease;  whether  to  lease  or  not  to  lease 
must  be  based  upon  a  determination 
whether  the  best  interests  of  the  United 
States  will  be  served  thereby. 
Merwin  E.  Liss,  A-28896  (Oct.  10,  1962) 

69  I.D.  171 

Since  the  Mineral  Leasing  Act  gives  the 
Secretary  of  the  Interior  discretionary  au- 
thority to  determine  whether  particular 
public  land  shall  or  shall  not  be  leased  for 
oil  and  gas  development,  the  rejection  of  a 
lease  offer  is  proper  when  the  land  sought 
is  within  one  mile  of  a  Naval  Petroleum 
Reserve  and  the  Navy  Department  has 
recommended  against  leasing  the  land. 
Halvor  F.  Holbeck,  A-29104  (Jan.  14, 
1963) 

An  offer  to  lease  acquired  land  not  with- 
in the  withdrawn  area  of  a  wildlife  refuge 
but  which  was  acquired  for  wildlife  pro- 
tection is  properly  rejected  in  the  exercise 
of  the  discretion  of  the  Secretary  of  the 
Interior  to  determine  whether  such  land 
shall  or  shall  not  be  leased  for  oil  and  gas 
purposes. 

Stuart    Montgomery,    A-29053    (Jan.    24, 
1963) 

The  Secretary  of  the  Interior  has  dis- 
cretion to  lease  or  to  refrain  from  leasing 
public  lands  for  oil  and  gas  purposes. 

Where  the  Secretary  of  the  Interior  de- 
termines not  to  lease  a  certain  area  of  the 
public  lands  for  oil  and  gas  purposes  and 
that  determination  is  based  upon  consid- 
erations of  the  public  interest  and  facility 
in  administering  the  lands,  his  exercise  of 
his  discretion  in  the  matter  is  neither  ar- 
bitrary nor  capricious. 
John  R.  Roderick  and  C.  Calvert  Knudsen, 
A-29044  (Mar.  1, 1963) 


When  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  de- 
clare by  regulation  that  land  in  a  wildlife 
refuge  is  closed  to  oil  and  gas  leasing,  it  is 
proper  to  reject  an  oil  and  gas  lease  offer 
for  such  land  even  though  the  land  sought 
was  open  to  oil  and  gas  leasing  when  the 
offer  was  filed. 
Duncan  Miller,  A-29340  (Apr.  29,  1963) 

When  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  de- 
clare by  regulation  that  public  lands  de- 
fined as  "coordination  lands"  are  closed 
to  oil  and  gas  leasing,  it  is  proper  to  re- 
ject an  oil  and  gas  lease  offer  for  such 
land. 

W.   Argyle   Nelson,    Shell    Oil   Company, 
A-29290  (July  2,  1963) 

When  the  Secretary  of  the  Interior  ex- 
ercises his  discretionary  authority  to  issue 
or  not  to  issue  oil  and  gas  leases  by  with- 
drawing public  land  from  such  leasing,  oil 
and  gas  lease  offers  for  such  land  are 
properly  rejected  even  though  they  were 
filed  prior  to  the  withdrawal. 
Howard  S.  Mollring,  A-29498  (July  26, 
1963) 

Oil  and  gas  lease  offers  describing  strips 
of  unsurveyed  land  which  are  surrounded 
by  other  public  land  oil  and  gas  leases  are 
improperly  rejected  where  there  is  no 
doubt  that  the  strips  exist  and  they  are 
more  than  10  chains  wide. 
Eloise  L.  Beckxmth,  A-28967  (May  26, 
1964) 

It  is  proper  to  reject  an  offer  to  lease 
for  oil  and  gas  purposes  a  long  narrow 
strip  of  land  less  than  three  chains  wide 
when  there  are  no  compelling  factors  of 
public  interest  for  the  issuance  of  leases 
and  no  indication  that  keeping  the  land  un- 
leased  will  adversely  affect  the  develop- 
ment of  the  adjoining  leased  lands. 
Richfield  Oil  Corporation,  A-2  906  7 
(May  26,  1964) 

When  the  Secretary  of  the  Interior  ex- 
ercises his  discretionary  authority  to  issue 
oil  and  gas  leases  or  to  refrain  from  doing 
so  by  declaring  that  certain  areas  of  public 
land  reserved  for  wildlife  use  are  closed 
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to  oil  and  gas  leasing  because  leasing 
would  be  incompatible  with  wildlife  use, 
oil  and  gas  lease  offers  for  land  in  the 
closed  areas  are  properly  rejected. 
Hunt  Petroleum  Corporation,  A-30121 
(Sept.  23,  1964) 

XVI.  DRAINAGE 

Where  land  and  the  mineral  deposits 
therein  have  been  acquired  by  the  United 
States  in  condemnation  proceedings  and 
jurisdiction  over  the  oil  and  gas  deposits 
is  transferred  to  this  Department  for  tak- 
ing action  to  protect  the  United  States 
from  loss  because  of  drainage  of  the  oil 
and  gas  by  wells  on  adjacent  private  lands, 
a  protest  by  the  former  landowners  against 
the  issuance  of  competitive  oil  and  gas 
leases  covering  tbe  deposits  will  be  dis- 
missed where  the  protest  is  based  upon  un- 
founded assertions  that  the  condemnation 
proceedings  were  invalid  and  that  the  pro- 
testants  have  a  right  to  the  reconveyance 
of  the  property  or  the  minerals  therein. 

Where  jurisdiction  over  oil  and  gas  de- 
posits in  acquired  lands  have  been  trans- 
ferred to  this  Department  for  protective 
leasing  to  offset  drainage,  the  Department 
would  not  be  justified  in  refraining  from 
issuing  leases  merely  because  the  former 
owners  of  the  land  and  deposits  indicate 
that  they  intend  to  seek  legislation  return- 
ing the  land  or  deposits  to  them. 
Albert  J.  DeLange  et  al.,  A-27277  (Jan.  4, 
1956) 

The  Secretary  of  the  Interior  has  im- 
plied authority  to  lease  acquired  lands 
excepted  from  leasing  under  the  Mineral 
Leasing  Act  for  Acquired  Lands  to  protect 
them  from  drainage  where  the  mineral  de- 
posits are  under  the  jurisdiction  of  this 
Department,  but  such  lands  will  be  leased 
by  competitive  bidding  and  noncompetitive 
offers  for  such  lands  are  properly  rejected. 
Arnold  R.  Gilbert,  Belco  Petroleum  Corpo- 
ration, A-29123  (Jan.  14,  1963) 

XVII.  DRILLING 

Under  section  17  of  the  Mineral  Leasing 
Act,  as  amended  by  the  act  of  Aug.  8, 
1946,  a  competitive  lease  in  its  extended 
term  by  reason  of  production  terminates 
by  operation  of  law  when  production 
ceases  unless  diligent  drilling  operations 
are  being  conducted  on  the  lease  at  that 


time,  in  the  absence  of  an  order  under 
section  39  suspending  operations  and  pro- 
duction on  the  lease. 

Steelco  Drilling  Corporation,  A-27435 
(May  31, 1957)  64  I.D.  214 

Where,  before  the  end  of  the  initial  5- 
year  term  of  competitive  leases,  an  order 
forbidding  drilling  on  the  leases  is  issued, 
the  fact  that  the  order  is  in  accordance 
with  a  stipulation  which  is  a  part  of  the 
oil  and  gas  lease  does  not  preclude  sus- 
pension of  the  leases  in  accordance  with 
section  39  of  the  Mineral  Leasing  Act. 
Texaco,  Inc.,  A-2S449  (July  14,  1961) 

68  I.D.  194 

The  purpose  of  drilling  operations  is  to 
produce  oil  or  gas.  To  qualify  as  actual 
drilling  operations,  drilling  must  be  con- 
ducted in  such  a  way  as  to  be  an  effort 
which  a  man  seriously  looking  for  oil  or 
gas  could  be  expected  to  make  in  that  par- 
ticular area,  given  existing  knowledge  of 
geologic  and  other  factors  normally  con- 
sidered when  drilling  for  oil  and  gas. 
Oil  and  Gas  Lease  Extensions  Pursuant  to 
Section  bid)  of  the  Mineral  Leasing  Act 
Revision  of  1960,  M-36657  (July  17,  1963) 

To  qualify  as  actual  drilling  operations 
sufficient  to  extend  an  oil  and  gas  lease 
pursuant  to  section  4(d)  of  the  Mineral 
Leasing  Act  Revision  of  1960,  drilling 
must  be  conducted  in  such  a  way  as  to  be 
a  serious  effort  which  one  seriously  look- 
ing for  oil  and  gas  could  be  expected  to 
make  in  that  particular  area,  given  exist- 
ing knowledge  of  geologic  and  other  fac- 
tors normally  considered  when  drilling  for 
oil  and  gas. 

Where  the  purpose  of  drilling  a  well  is 
only  to  test  shallow  formations  500  feet 
deep,  known  to  be  fresh  water  aquifers  in 
the  area  surrounding  the  well,  where  gas 
has  been  found  within  several  miles  only  in 
formations  below  7,000  feet,  and  the  near- 
est production  from  the  shallow  formations 
is  about  25  miles  away,  the  drilling  does 
not  serve  to  extend  the  life  of  a  lease  that 
would  otherwise  expire. 
Standard  Oil  Company  of  Texas,  A-30137, 
A-30221  (July  1,  1964)  71  I.D.  257 

An  oil  and  gas  lease  is  not  entitled  to 
a  2-year  extension  under  section  4(d)  of 
the  Mineral  Leasing  Act  Revision  of  1960, 
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which  grants  such  an  extension  when  the 
lessee  has  commenced  "actual  drilling  op- 
erations'' before  the  end  of  its  term  and 
is  diligently  prosecuting  such  operations 
at  the  end  of  the  term,  when  prior  to  the 
expiration  date  of  the  lease  the  only  acts 
undertaken  by  the  lessee  are  acts  pre- 
liminary to  the  actual  drilling  and  the  ac- 
tual drilling  is  not  commenced  until  after 
the  lease  has  terminated. 
Michigan  Oil  Company,  A-29S28  (July  10, 
1964)  71  I.D.  263 

XVIII.  EXCHANGE  LEASES 

A  noncompetitive  oil  and  gas  lease  is- 
sued under  section  17(a)  of  the  Mineral 
Leasing  Act,  as  amended,  is  entitled  to  the 
single  extension  afforded  by  the  third 
paragraph  of  section  17  of  the  act,  as 
amended. 

Richfield     Oil     Corporation,     A  -  2  7  9  5  4 
(Aug.  12,  1959)  06  I.D.  292 

XIX.  EXTENSIONS 

An  application  for  a  5-year  extension  of 
a  noncompetitive  oil  and  gas  lease  must  be 
rejected  where  the  application  was  not  filed 
within  the  90-day  period  prior  to  the  ex- 
piration date  of  the  lease. 
John  J.  Farrelly  et  al.,  A-27068  (Jan.  7, 
1955)  62  I.D.  1 

Floyd  Childress,  A-27038    (Mar.  7,  1955) 

62  I.D.  73 

W.   P.    Clements,   Jr.,   A-27073    (Apr.   27, 
1955) 

Mattie  B.  Kinsey,  Margaret  Kinsey  Long, 
A-27103  (Aug.  22,  1955)  62  I.D.  334 

Where  an  application  for  a  5-year  exten- 
sion of  an  oil  and  gas  lease  is  addressed 
to  the  home  address  of  the  manager  of  the 
land  office  and  received  by  him  after  busi- 
ness hours  on  Friday,  the  application  will 
not  be  considered  filed  until  such  time  as 
it  is  received  by  the  land  office  on  the  fol- 
lowing Monday,  the  first  business  day  in 
which  the  application  can  be  filed. 
Floyd  Childress,  A-27038   (Mar.  7,  1955) 

62  I.D.  73 

Under  section  17  of  the  Mineral  Leasing 
Act,  as  amended  by  the  act  of  Aug.  8, 
1946,  where  there  has  been  no  production 
during  the  primary  term  of  a  lease  from 
the  leased  land,  part  of  which  is,  and  part 


of  which  is  not,  within  the  known  geologi- 
cal structure  of  a  producing  oil  or  gas  field 
at  the  expiration  of  the  primary  term,  such 
a  lease  is  not  extended  as  to  that  portion 
of  the  land  not  within  the  structure  of  a 
producing  field  by  the  prosecution  of  dili- 
gent drilling  operations  on  the  portion  of 
land  which  is  within  the  structure  of  a 
producing  field. 

An  oil  and  gas  lease  is  not  extended  be- 
yond its  primary  term  by  a  mere  discovery 
on  the  lease  without  actual  production  of 
oil  or  gas  in  paying  quantities  at  the  ex- 
piration of  the  primary  term. 

In  order  to  obtain  a  5-year  extension  of 
his  lease,  a  lessee  must  file  an  application 
for  such  extension ;  diligent  drilling  opera- 
tions do  not  have  the  effect  of  an  applica- 
tion. 
H.  K.  Riddle,  A-27079  (Mar.  15,  1955) 

62  I.D.  81 

The  last  sentence  of  the  fourth  para- 
graph of  section  17  ( b )  of  the  Mineral  Leas- 
ing Act,  as  amended,  relating  to  the  exten- 
sion of  unitized  oil  and  gas  leases  upon 
their  elimination  from  a  unit  agreement 
or  the  termination  of  the  unit  agreement 
applies  to  20-year  oil  and  gas  leases. 
E.  Leslie  Parker,  M.  N.  Wheeler,  A-27066 
(Mar.  18,  1955)  62  I.D.  88 

Where,  during  the  primary  term  of  a 
lease  on  land  not  within  the  known  geologic 
structure  of  a  producing  field,  the  lessee 
becomes  disqualified  to  hold  the  lease,  and 
it  terminates  by  operation  of  law,  the  lease 
is  not  subject  to  the  single  extension  pro- 
vided for  by  section  17  of  the  Mineral  Leas- 
ing Act. 

John  E.  Miles,  A-27075,  A-27144  (Apr.  11, 
1955)  62  I.D.  135 

Where  an  acquired  lands  oil  and  gas 
lease  expires  on  a  nonbusiness  day,  an  ap- 
plication for  a  5-year  extension  filed  on  the 
first  day  thereafter  that  the  Bureau  of 
Land  Management  is  open  for  business  can- 
not be  regarded  as  timely  filed. 
W.  P.  Clements,  Jr.,  A-27073  (Apr.  27, 
1955) 

The  issuance  of  a  patent  excepting  and 
reserving  to  the  United  States  the  oil  and 
gas  deposits  but  providing  that  title  to  the 
same  shall  vest  in  the  patentee  upon  termi- 
nation of  an  outstanding  oil  and  gas  lease, 
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does  not  preclude  the  extension  of  the  oil 
and  gas  lease  authorized  in  section  17  of 
the  Mineral  Leasing  Act,  as  amended, 
Aug.  8,  1946  (60  Stat.  951;  30  U.S.C.  sec. 
226). 

Whether  Solicitor's  Opinion,  M-36254 
(December  28, 1954),  Effects  a  Withdrawal 
From  Oil  and  Gas  Leasing  of  Lands  Dis- 
posed of  Under  a  Patent  Which  (a)  Ex- 
cepts Oil  and  Gas  Deposits  Previously 
Leased  but  (b)  Provides  that  Title  To 
Such  Deposits  Shall  Vest  in  the  Patentee 
Upon  Termination  of  the  Lease,  M-36254 
(Supp.)    (May  10,  1955)  62  ID.  177 

A  partial  assignment  of  a  lease  made 
during  the  period  of  the  single  5-year  ex- 
tension provided  for  in  section  17  of  the 
act  of  Aug.  8,  1946  (60  Stat.  955),  and 
prior  to  the  act  of  July  29,  1954,  is  valid. 

A  separate  lease  created  by  an  assign- 
ment of  part  of  the  acreage  in  a  lease  pur- 
suant to  the  provisions  of  the  act  of  July  29, 
1954  (68  Stat.  585;  30  U.S.C,  Cum.  Supp. 
187(a) ),  where  the  lease  is  in  its  extended 
term  by  reason  of  any  provision  of  the 
Mineral  Leasing  Act,  as  amended,  is  not 
limited  to  the  2-year  extension  prior  to  the 
production  of  oil  and  gas  in  paying  quan- 
tities resulting  from  such  assignment  if, 
were  it  not  for  the  assignment,  the  original 
lease  would  have  continued  longer  without 
such  production. 

Partial  Assignment  of  Oil  and  Gas  Leases 
in  Extended  Term,  M-36278  (May  31, 1955) 

62  I.D.  216 

The  1954  amendment  to  the  Mineral 
Leasing  Act  with  respect  to  the  extension 
of  leases  capable  of  producing  on  which 
production  has  ceased  does  not  apply  to 
a  lease  on  which  production  had  ceased 
over  3  years  prior  to  the  amendment. 
James  Shelton,  A-27116    (June  20,  1955) 

62  I.D.  236 

Where  an  application  for  a  5-year  ex- 
tension of  an  oil  and  gas  lease  is  deposited 
in  the  mail  slot  of  the  land  office  on  a 
Saturday,  a  nonbusiness  day,  the  applica- 
tion will  not  be  considered  filed  until  such 
time  as  it  is  received  by  the  land  office  on 
the  following  Monday,  the  first  business 
day  in  which  the  application  can  be  filed. 
Mattie  B.  Kinsey,  Margaret  Kinsey  Long, 
A-27103  (Aug.  22,  1955)  62  I.D.  334 


A  competitive  oil  and  gas  lease  is  not 
entitled  to  the  5-year  extension  provided 
in  section  17  of  the  Mineral  Leasing  Act 
for  noncompetitive  leases. 
Ben  F.  Swisher,  A-27201  (Nov.  21,  1955) 

Where  the  holder  of  a  5-year  noncom- 
petitive oil  and  gas  lease  fails  to  apply  for 
an  extension  of  the  lease  within  90  clays 
prior  to  the  expiration  of  the  primary 
term  of  the  lease,  his  lease  cannot  be  re- 
instated and  extended,  particularly  where 
another  offer  for  the  land  was  filed  after 
the  expiration  of  the  primary  term  of  the 
lease. 
Arthur  L.  Rankin,  A-27308  (May  4,  1956) 

When  the  law  provides  for  the  segrega- 
tion of  an  oil  and  gas  lease  and  that  the 
segregated  portion  "shall  continue  in  force 
and  effect  for  the  term  thereof  but  for  not 
less  than  two  years  *  *  *,"  it  means  the 
entire  term  of  the  lease  or  the  period  that 
the  lease  had  to  run,  whether  that  period 
was  definite  or  indefinite,  as  it  existed  on 
the  date  of  the  segregation. 
Extension  of  the  Portion  of  a  Lease  Out- 
side of  and  Segregated  as  the  Result  of  the 
Creation  of  a  Unit  Plan,  M-3G349  (Aug.  10, 
1956)  63  I.D.  246 

Undeveloped  oil  and  gas  leases  deter- 
mined by  the  Secretary  to  be  entitled  to 
receive  the  benefits  provided  for  by  sub- 
section 6(b)  of  the  Outer  Continental  Shelf 
Lands  Act  may  be  extended  under  that 
subsection  for  a  period  equivalent  to  the 
period  that  their  development  is  prevented 
by  the  Supreme  Court's  order  of  June  11, 
1956,  issued  in  the  case  of  United  States  v. 
State  of  Louisiana,  Original  No.  15  (351 
U.S.  978),  or  for  a  period  equivalent  to  the 
remainder  of  their  primary  terms  as  ex- 
tended as  of  June  11,  1956,  whichever  is 
shorter. 

Authority  to  Extend  the  Terms  of  Oil  and 
Gas  Leases  on  the  Outer  Continental  Shelf 
for  a  Period  Equivalent  to  the  Period  Dur- 
ing Which  Development  of  the  Leases  is 
Prevented  as  the  Result  of  Litigation  In- 
stituted by  the  Lessor,  M-36364  (Sept.  19, 
1956)  63  I.D.  337 

An  extension  of  an  oil  and  gas  lease  will 
not  be  questioned  upon  the  basis  of  un- 
supported charges  that  the  unit  agreement 
to  which  it  is  committed  "may  be  illegal 
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under   the   law    including   the   anti-trust 
laws"  and  that  the  lessee  has  trespassed 
on  another  oil  and  gas  lease. 
D.     Miller,     Continental     Oil     Company, 
A-27366  (Sept.  27,  1956) 

Where  under  the  law  then  in  effect,  an 
,  oil  and  gas  lease  upon  which  production 
had  ceased  could  only  have  been  extended 
r  by  the  fact  that  "diligent  drilling  opera- 
tions" were  being  conducted  on  the  lease, 
"reworking"  operations  conducted  over  a 
,  year  after  production  ceased  would  not 
have  the  effect  of  extending  the  lease  be- 
yond its  primary  term. 
Morton  Oil  Company,  A-27392    (Nov.  26, 

1956)  63  I.D.  392 

[■ 

An  application  for  the  extension  of  an  oil 

and  gas  lease  on  lands  in  California  filed 
.  in  the  land  office  out  of  which  the  lease 
issued  prior  to  the  expiration  date  of  the 
initial  5-year  term  of  the  lease  is  timely 
filed,  even  though  jurisdiction  over  the 
lands  covered  by  the  lease  has  been  trans- 
ferred to  another  land  district  in  the  State, 
in  the  absence  of  clear  notice  to  the  lessee 
that  he  must  file  his  application  in  the  land 
office  for  the  latter  district. 
|  Donald  C.  Ingersoll,  A-27306  (Dec.  5, 1956) 

63  I.D.  397 

The  Outer  Continental  Shelf  Lands  Act 
does  not  contain  authority  for  the  exten- 
sion of  leases  issued  under  section  8  of 
that  act  because  the  lessee  was  unable  to 
develop  his  lease  for  any  period  when  the 

,  lease  was  involved  in  litigation.  In  the 
absence  of  a  law  authorizing  such  action 
(the  term  of  an  oil  and  gas  lease  may  not 

.,   be  extended. 
Authority  to  Extend  the  Terms  of  Oil  and 
Gas  Leases  Issued  Under  Section  8  of  the 
Outer     Continental     Shelf     Lands     Act, 

;i   M-36392  (Dec.  21,  1956)  63  I.D.  406 

A  5-year  extension  of  a  noncompetitive 
if   oil  and  gas  lease  is  not  invalid  where  it 

was  based  upon  an  application  for  exten- 
,    sion  filed  prior  to  90  days  before  the  ex- 

piration  of  the  primary  term  of  the  lease. 
.,  Margaret  A.  Andrews,  Charles  B.  Gonsales, 
,   A-27328  (Feb.  4,  1957)  64  I.D.  9 

Where  Congress,  over  a  long  period  of 
time,  has  consistently  spelled  out  in  detail 
the  conditions  under  which  it  has  granted 
the  right  to  extensions  of  oil  and  gas  leases 


or  the  limitations  on  that  right  are  ap- 
parent, departure  from  that  practice, 
which  would  result  in  an  illogical  and 
apparently  unjustifiable  grant,  justifies 
an  examination  of  available  extraneous 
aids,  including  the  legislative  history  of 
the  law  for  the  purpose  of  testing  the 
language  of  the  law  against  the  intent  of 
its  enactment.  If  it  is  clear  that  the  in- 
tent was  different  than  the  language  im- 
plies, then  such  a  construction  will  be 
given  to  it  as  appears  justified  as  a  result 
of  such  examination.  So  construed,  para- 
graph (6)  of  the  act  of  July  29,  1954,  au- 
thorizes extensions  for  undeveloped  por- 
tions of  leases  created  by  one  or  more 
partial  assignments  of  a  lease  in  its  ex- 
tended term  because  of  any  other  provision 
of  the  Mineral  Leasing  Act  but  does  not 
authorize  such  extensions  because  of  par- 
tial assignments  of  leases  which  are  in  their 
extended  term  pursuant  to  said  paragraph 
(6). 

Whether  the  Grant  of  an  Extension  to 
Assigned  Undeveloped  Portions  of  Leases 
in  Their  Extended  Terms  Because  of  Any 
Provision  of  the  Mineral  Leasing  Act  of 
February  25,  1920  (41  Stat.  437;  30  U.S.C. 
sec.  181),  as  Amended  oy  the  Act  of  July 
29,  1954  (68  Stat.  585),  Includes  an  Exten- 
sion of  a  Lease  Because  of  an  Assignment 
Made  Within  an  Extended  Term  Pursuant 
to  That  Grant,  M-36432   (May  13,  1957) 

64  I.D.  127 

Under  the  Mineral  Leasing  Act,  as 
amended  by  the  act  of  July  29,  1954,  if 
production  ceases  on  a  competitive  lease 
which  is  in  an  extended  term  by  reason 
of  production,  the  lease  terminates  by  op- 
eration of  law  unless:  (1)  within  60  days 
after  cessation  of  production,  reworking  or 
drilling  operations  are  begun  on  the  lease 
and  thereafter  conducted  with  reasonable 
diligence  during  the  period  of  nonproduc- 
tion ;  or  (2)  an  order  or  consent  of  the 
Secretary  suspending  operations  or  pro- 
duction on  the  lease  has  been  issued;  or 
(3)  the  lease  contains  a  well  capable  of 
producing  oil  or  gas  in  paying  quantities 
and  the  lessee  places  the  well  on  a  pro- 
ducing status  within  a  reasonable  time, 
not  less  than  60  days  after  notice  to  do  so, 
and  thereafter  continues  production  unless 
and  until  the  Secretary  allows  suspension. 
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Where  the  holder  of  a  lease  which  is 
in  its  extended  term  because  of  production 
performs  some  reworking  operations  fol- 
lowing the  cessation  of  production  but 
fails  to  continue  the  operations,  he  is  not 
entitled  to  an  extension  of  his  lease. 

Where  production  from  a  lease  ceases 
because  the  well  is  no  longer  capable  of 
production,  the  lessee  is  not  entitled  to  the 
benefits  of  the  provision  in  section  17  of 
the  Mineral  Leasing  Act  which  provides 
that  no  lease  on  which  there  is  a  well 
capable  of  production  shall  expire  because 
the  lessee  fails  to  produce  it  unless  the 
lessee  is  allowed  not  less  than  60  days 
after  notice  to  place  the  well  on  a  produc- 
ing status. 

Steelco  Drilling  Corporation,  A-27435 
(May  31,  1957)  64  I.D.  214 

Partial  assignments  of  undeveloped  non- 
competitive oil  and  gas  leases  filed  and 
approved  on  the  last  day  of  the  extended 
5-year  term  are  effective  to  extend  the 
leases  segregated  thereby  for  the  period 
provided  in  paragraph  6  of  the  act  of 
July  29,  1954  (68  Stat.  585),  amending 
section  30(a)  of  the  Mineral  Leasing  Act 
of  1920,  as  amended  (30  U.S.C.  sec.  187a). 
Humble  Oil  and  Refining  Company,  64 
I.D.  5. 

Extension  of  Oil  and  Gas  Leases  Under  the 
Act  of  July  29,  1954  (68  Stat.  583), 
Amending  Section  80(a)  of  the  Mineral 
Leasing  Act  of  1920,  as  Amended  (30  U.S.C. 
Sec.  187a),  M-36443  (June  4,  1957) 

Where  an  oil  and  gas  lease  is  extended 
pursuant  to  the  last  sentence  in  section  30a 
of  the  Mineral  Leasing  Act,  as  amended 
(68  Stat.  585 ;  30  U.S.C.  1952  ed.,  Supp.  IV, 
sec.  187a),  the  extension  runs  from  the 
next  succeeding  anniversary  date  of  the 
lease  for  such  part  of  2  years  as  remain 
after  deducting  the  period,  if  any,  between 
the  effective  date  of  the  (partial)  assign- 
ment and  such  anniversary  date  and  there 
is  no  change  in  the  anniversary  date. 

If  the  resulting  extension  is  for  less  than 
a  full  year  or  if  after  it  has  run  for  a  full 
year  it  is  due  to  continue  for  less  than 
another  full  year,  the  annual  rental  is  to 
be  prorated  in  the  same  proportion  that 
the  remaining  fractional  year  of  the  ex- 
tended term  bears  to  a  full  year. 


The  procedure  with  respect  to  the  ap- 
proval of  assignments  where  the  term  of 
the  assigned  lease  is  extended  by  operation 
of  law  even  after  the  lease  term  in  which 
they  were  filed  has  expired  is  the  same  as 
it  has  always  been.  An  assignment  may 
be  approved  in  such  circumstances  and  the 
approval  will  relate  back  to  the  effective 
date  of  the  assignment  as  fixed  in  section 
30a  of  the  act. 

Any  lease  issued  under  any  provision  of 
the  Mineral  Leasing  Act  which  is  in  its 
extended  term  under  any  provision  of  that 
act  is  subject  to  partial  assignment  and  the 
resulting  lease  or  leases  of  any  undevel- 
oped land  is  entitled  to  the  extension  pro- 
vided for  in  the  law.  The  extension  privi- 
lege does  not  apply  to  renewals  of  leases 
pursuant  to  section  17  of  the  act,  as  it  read 
prior  to  its  amendment  Aug.  21,  1935. 
Certain  Questions  Arising  as  the  Result  of 
the  Extension  of  the  Segregated  Lease  of 
Any  Undeveloped  Lands  Resulting  From  a 
Partial  Assignment  of  a  Lease  Which  is 
in  its  Extended  Term  Because  of  Any  Pro- 
visions of  the  Mineral  Leasing  Act  Pursu- 
ant to  Section  30a  Thereof  (30  U.S.C,  1952 
cd,,  Supp.  IV,  Sec.  187a),  M-36464  (Aug.  8, 
1957)  64  I.D.  309 


Where  rentals  remain  unpaid  on  a  lease 
at  the  expiration  of  its  primary  term,  it 
has  not  been  maintained  in  accordance 
with  the  statutory  requirements  and  regu- 
lations and  the  lessee  is  not  entitled  to  an 
extension  of  the  lease. 
Duncan  Miller,  B.  E.  Chamberlin,  A-27458 
(Aug.  12,  1957) 

The  amendment  to  section  31  of  the  Min- 
eral Leasing  Act  of  Feb.  25,  1920  (41 
Stat.  437;  30  U.S.C.  sec.  181),  by  the  act 
of  July  29,  1954  (68  Stat.  585;  30  U.S.C, 
Supp.  IV,  sec.  188),  providing  for  auto- 
matic termination  of  a  lease,  not  contain- 
ing a  well  capable  of  production,  for 
nonpayment  of  the  annual  rental,  when 
considered  in  connection  with  the  text  of 
the  act  which  it  amends,  and  its  purpose 
is  not  considered  to  apply  to  a  failure 
timely  to  pay  the  second  annual  rental  for 
the  extended  5-year  period  where  notice 
of  the  extension  was  not  mailed  to  the 
lessee  in  time  for  him  to  receive  it  and 
return  the  rental  so  that  it  would  be  re- 
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ceived  not  later  than  the  seventh  anniver- 
sary date  of  the  lease. 

Effect  of  the  Law  Providing  for  the  Auto- 
matic Termination  of  an  Oil  and  Gas  Lease 
on  Which  There  is  no  Well  Capable  of  Pro- 
ducing Oil  and  Gas  in  Paying  Quantities 
Upon  the  Extension  of  Such  a  Lease  Prior 
to  Timely  Notice  of  the  Extension,  M-36458 
(Aug.  15,  1957)  64  I.D.  333 

The  holder  of  a  noncompetitive  oil  and 
gas  lease  is  not  given  by  his  lease  a  con- 
tractual right  to  a  5-year  extension  which 
prevails  over  all  other  extension  provisions 
of  the  Mineral  Leasing  Act,  as  amended. 

The  owner  of  a  noncompetitive  oil  and 
gas  lease  which  is  producing  in  paying 
quantities  at  the  end  of  the  primary  term 
of  the  lease  is  not  entitled  to  a  5-year  ex- 
tension as  to  such  of  the  leased  land  as 
may  not  be  situated  within  the  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field  at  that  time. 

The  owner  of  a  noncompetitive  oil  and 
gas  lease  whose  lease  is  committed  to  a 
unit  plan  is  not  entitled  to  a  5-year  exten- 
sion of  his  lease  granted  by  section  17  of 
the  Mineral  Leasing  Act  where  the  lease 
is  extended  by  the  provisions  of  section 
17(b)  of  the  act. 

Seaboard  Oil  Company,  A-27479  (Nov.  7, 
1957)  64  LD.  405 

An  oil  and  gas  lease  which  enters  an  ex- 
tended term  of  2  years  for  reasons  other 
than  production  does  not  fall  into  the  cate- 
gory of  leases  in  their  extended  term  be- 
cause of  production  upon  the  obtaining  of 
production  during  the  2-year  extended 
term. 

D.  J.  Simmons,  A-27478   (Nov.  15,  1957) 

64  I.D.  413 

The  extension  of  segregated  leases  of 
undeveloped  lands  granted  by  section  30a 
of  the  Mineral  Leasing  Act  of  Feb.  25, 
1920  (41  Stat.  437;  as  amended,  30  U.S.C. 
sec.  187a ) ,  because  of  a  discovery  of  oil  or 
gas  in  commercial  quantities  on  any  other 
segregated  portion  of  the  original  lease  is 
not  limited  to  assignments  and  discoveries 
made  during  the  primary  term  of  the  lease 
but  applies  as  well  to  those  made  during 
an  extension  of  such  term. 
Authority  to  Extend  a  Segregated  Lease 
for  2  Years  From  the  Date  of  Discovery  of 
Oil  or  Gas  in  Paying  Quantities  During  an 


Extended  Term  on  any  Other  Segregated 
Portion  of  the  Lands  Originally  Subject  to 
the  Same  Lease,  M-36472  (Nov.  20,  1957) 

Section  1(7)  of  the  act  of  July  29,  1954, 
is  applicable  only  to  those  leases  which  are 
extended  subject  to  the  statutory  condition 
that  the  extended  lease  is  subject  to  the 
rules  and  regulations  in  force  at  the  expi- 
ration date  of  the  initial  5-year  term  of 
the  lease.  It  does  not  apply  where  the  ex- 
tension attaches  as  a  matter  of  right  pur- 
suant to  an  unconditional  grant  of  Con- 
gress upon  the  happening  of  a  named  event. 
In  such  case,  the  right  runs  from  the  date 
of  the  lease,  although  it  does  not  attach 
until  the  named  event  occurs. 
Application  of  Section  1(7),  Act  of  July 
29,  1954  (68  Stat.  583;  30  U.S.C.  sec.  188), 
to  Oil  and  Gas  Leases  in  Their  Extended 
Term  Under  Various  Extension  Provisions 
of  the  Mineral  Leasing  Act,  M-36490  (Jan. 
8, 1958) 

Where  an  oil  and  gas  lessee  applies  for 
an  extension  of  his  entire  lease  despite 
the  fact  that  he  had  previously  assigned  a 
portion  of  his  lease  to  another  and  the  as- 
signment has  been  approved,  he  will  not 
be  considered  to  be  an  apparent  or  ostensi- 
ble agent  for  the  assignee  in  applying  for 
the  extension  where  there  is  no  evidence 
that  the  lessee  has  ever  been  held  out  to 
be  an  agent  of  the  assignee. 

Where  an  oil  and  gas  lessee  applies  for 
an  extension  of  his  entire  lease  despite  the 
fact  that  he  had  previously  assigned  a  por- 
tion of  his  lease  to  another  and  the  assign- 
ment has  been  approved,  he  will  not  be  con- 
sidered to  be  the  agent  of  the  assignee  in 
applying  for  the  extension  where  there  is 
no  proof  that  he  was  designated  as  the  as- 
signee's agent  and  the  circumstances  sur- 
rounding his  applying  for  the  extension  not 
only  fail  to  show  that  he  was  acting  as 
agent  but  show  a  situation  inconsistent 
with  the  concept  of  agency. 

An  application  for  a  5-year  extension  of 
an  oil  and  gas  lease  which  is  filed  after  the 
close  of  the  published  office  hours  of  a  land 
office  on  the  last  day  of  the  lease  term  is 
not  timely  filed. 

In  order  to  have  segregative  effect  so  as 
to  prevent  land  from  being  open  to  filing, 
an  application  for  a  5-year  extension  of  an 
oil  and  gas  lease  covering  the  land  must  be 
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filed  by  the  record  titleholder  of  the  lease, 
an  assignee  whose  assignment  has  been 
filed  for  approval,  an  operator  whose  op- 
erating agreement  has  been  filed  for  ap- 
proval, or  one  who  purports  to  act  as  agent 
for  any  of  these  persons. 
Earl  C.  Hartley  et  al.,  A-27437,  A-27446, 
A-27447  (Jan.  13,  1958)  65  I.D.  12 

Where  the  single  5-year  extended  term 
of  a  noncompetitive  oil  and  gas  lease  com- 
mitted to  a  unit  agreement  expires  and 
thereafter  the  unit  agreement  is  termi- 
nated, both  before  any  production  is  ob- 
tained within  the  unitized  area,  the  lease  is 
not  entitled  to  the  2-year  extension  author- 
ized by  the  second  proviso  to  section  5  of 
the  act  of  Aug.  8,  1946  (60  Stat.  952;  30 
U.S.C.  sec.  226(e) ),  having  expired  at  the 
end  of  its  5-year  extended  term. 
Extension  of  Oil  and  Gas  Lease  on  Termi- 
nation of  Unit  Plan  Under  Provisions  in 
30  U.S.C.  Sec.  226(e)— Oil  and  Gas  Lease 
Evanston  022930,  M-36499  (Feb.  6,  1958) 

(Memorandum  from  Regional  Solicitor, 
Denver,  Colorado,  to  State  Supervisor, 
Bureau  of  Land  Management,  Cheyenne, 
Wyoming,  Dec.  17,  1957.) 

Where  a  noncompetitive  oil  and  gas 
lease  is  extended  under  section  17(b)  of 
the  Mineral  Leasing  Act  beyond  the  end  of 
its  5-year  term  by  virtue  of  the  termina- 
tion of  a  unit  agreement  to  which  it  has 
been  committed,  and  the  sixth  year's  rental 
accrues  on  the  anniversary  date  of  the 
lease,  the  rental  becomes  a  debt  owed  the 
United  States  which  may  not  be  waived. 
Naomi  P.  Uric  et  al.,  A-27554  (Mar.  28, 
1958) 

The  provision  in  the  fourth  paragraph 
of  section  17(b)  of  the  Mineral  Leasing 
Act,  added  by  the  act  of  Aug.  8,  1946 
(60  Stat.  952),  as  amended  by  the  act  of 
July  29,  1954  (68  Stat.  585;  30  U.S.C, 
Supp.  IV,  sec.  226(e)),  for  the  extension 
of  the  segregated  unitized  portion  of  a 
lease  where  another  portion  of  the  same 
lease  is  unitized  applies  only  to  that  por- 
tion of  the  lease  situated  outside  of  the 
unit  area  as  that  area  is  defined  in  30 
CFR  Part  226.2(e).     It  does  not  authorize 


the  extension  of  an  ununitized  portion  of 
a  lease  situated  within  the  unit  area,  de- 
fined as  above. 

Whether  a  Lease  Entirely  Within  a  Uni- 
tized Area  Only  Committed  as  to  Part  of 
the  Acreage  may  oe  Segregated  into  Two 
Leases  Under  Authority  of  Section  4  of  the 
Act  of  July  29,  1954  (68  Stat.  585), 
M-36518  (July  29,  1958) 

For  leases  to  become  segregated  through 
assignment,  and  thus  entitled  to  the  exten- 
sion authorized  for  segregated  leases,  an 
assignment  must  be  filed  when  there  is  at 
least  one  lease  month  remaining  in  the 
term  of  the  lease.  A  partial  assignment 
filed  during  the  last  month  of  the  lease 
term  cannot  become  effective  to  segregate 
the  lease  and  to  entitle  the  segregated 
portions  to  any  extension. 
Franco  Western  Oil  Company  et  al., 
A-27607  (Aug.  11,  1958)  65  I.D.  316 

Where  the  holder  of  a  5-year  noncompet- 
itive oil  and  gas  lease  fails  to  apply  for 
an  extension  of  the  lease  within  90  days 
prior  to  the  expiration  date  of  the  primary 
term  of  the  lease,  the  lease  expires  by  op- 
eration of  law. 
Louis  Kogan,  A-27663  (Aug.  27,  1958) 

Where  the  Department  places  a  different 
interpretation  on  an  act  of  Congress  from 
that  previously  adopted,  its  decision  an- 
nouncing the  new  interpretation  of  the 
statute  is  to  be  given  prospective  applica- 
tion only  and  actions  previously  taken  in 
extending  oil  and  gas  leases  under  the 
overruled  interpretation  of  the  statute  will 
not  be  disturbed. 

Franco  Western  Oil  Company  et  al, 
A-27607  (Supp.)    (Sept.  30,  1958) 

65  I.D.  427 

The  assignment  of  part  of  the  lands  in- 
cluded in  a  lease  during  the  single  5-year 
extension  allowed  under  section  17  of  the 
Mineral  Leasing  Act,  as  amended,  segre- 
gates the  assigned  and  the  retained  por- 
tions of  the  lease,  and,  although  there  is  no 
production  on  any  part  of  the  leased  lands 
at  the  time  of  the  assignment  or  thereafter, 
both  the  assigned  portion  and  the  retained 
portion  continue  in  full  force  and  effect 
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for  a  minimum  period  of  2  years,  in  ac- 
cordance with  section  30(a)  of  the  Mineral 
Leasing  Act,  as  amended  by  the  act  of 
July  29,  1954,  even  though  the  2-year  ex- 
tension will  continue  the  leases  beyond 
the  end  of  the  5-year  extension  of  the 
original  lease. 

Richard  P.  Be  S?net  ct  al.,  A-27837 
(Oct.  29,  1958) 

A  5-year  extension  of  a  noncompetitive 
oil  and  gas  lease  is  not  invalid  even 
though  the  application  for  extension  was 
filed  more  than  90  days  before  the  expira- 
tion of  the  primary  term  of  the  lease. 
Harold  J.  Hansen,  Raymond  J.  Hansen, 
A-27705  (Nov.  12,  1958) 

A  lease  upon  which  production  is  ob- 
tained while  it  is  within  any  fixed  term 
of  years  does  not,  by  reason  of  that  fact, 
become  a  lease  for  the  life  of  production, 
but  remains  a  lease  for  a  fixed  term  of 
years  until  the  end  of  that  fixed  term. 

Commitment  to  a  unit  agreement  of  a 
portion  of  a  lease  on  which  there  is  pro- 
duction, during  the  extended  five-year 
term  of  the  lease,  will  not  extend  the  un- 
committed, nonproducing  portion  beyond 
the  fixed  term  of  years  or  two  years  from 
the  date  of  commitment,  whichever  is 
longer. 

Extension  of  the  Non-Unitized  Portion  of 
an  Oil  and  Gas  Lease  Segregated  by  Unit- 
ization in  Its  Extended  Five-Year  Term 
but  After  Production  Was  Obtained, 
M-36543   (Jan.  23,  1959) 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  application  filed  for  such 
land  must  be  rejected  regardless  of 
whether  the  outstanding  lease  was  or  was 
not  properly  extended. 
R.  M.  Young,  Jr.,  Mary  R.  Sivley,  A-27640 
(Jan.  30, 1959) 

Where  lessees  timely  filed  applications 
for  extension  of  their  leases  and,  there- 
after, before  the  end  of  the  primary  lease 
terms,  relinquished  the  leases,  as  a  conse- 
quence of  which  no  right  to  an  extension 
of  the  leases  survived,  the  lands  nonethe- 
less remained  unavailable  for  further  leas- 
ing until  after  the  notation  of  the  tract 


books  showing  the  final  action  taken  on  the 
extension  applications. 
Elmer  F.  Garrett,  A-27819  (Mar.  24,  1959) 

66  I.D.  92 

Section  30(a)  of  the  Mineral  Leasing 
Act,  as  amended,  provides  for  separate 
leases  only  in  those  instances  where  partial 
assignments  of  oil  and  gas  leases  are  made 
and  for  the  extension  of  those  separate, 
or  segregated,  leases  only  when  the  con- 
ditions outlined  in  the  section  are  met. 

Nothing  in  section  30(a)  of  the  Mineral 
Leasing  Act,  as  amended,  operates  to  ex- 
tend oil  and  gas  leases  assigned  in  their 
entirety ;  consequently  an  assignment  of 
a  lease  in  its  entirety,  which  is  filed  dur- 
ing the  last  month  of  the  5-year  extended 
term  of  a  lease,  is  properly  refused  ap- 
proval since  the  assignment  could  become 
effective  only  on  the  first  day  of  the  month 
following  expiration  of  the  lease. 
E.  C.  Donohue  and  Wilma  Donohue  Moleen, 
A-27881  (Apr.  21,  1959) 

Where  an  informal  application  for  an  ex- 
tension of  a  noncompetitive  oil  and  gas 
lease  is  timely  filed  by  a  person  who  is 
shown  on  appeal  to  have  acted  in  behalf 
of  the  record  titleholder  as  his  agent,  the 
application  for  extension  may  be  con- 
sidered to  have  been  properly  filed  and 
the  lease  may  be  extended  if  all  other 
requirements  are  met. 
D.  J.  Dowd,  A-27956  (June  26,  1959) 

A  noncompetitive  oil  and  gas  lease  is- 
sued under  section  17(a)  of  the  Mineral 
Leasing  Act,  as  amended,  is  entitled  to  the 
single  extension  afforded  by  the  third  para- 
graph of  section  17  of  the  act,  as  amended. 
Richfield  Oil  Corporation,  A-27954 
(Aug.  12,  1959)  66  I.D.  292 

If  the  record  titleholder  of  a  5-year  non- 
competitive oil  and  gas  lease  fails  to  apply 
for  an  extension  of  the  lease  within  90 
days  before  the  expiration  of  the  lease 
term,  the  lease  expires  by  operation  of  law 
and  cannot  be  extended  in  response  to  a 
subsequent  request. 

An  assignee  not  of  record  in  the  land 
office  who  offers  to  pay  the  rent  for  the  sixth 
year  of  a  5-year  noncompetitive  oil  and  gas 
lease  is  properly  not  considered  as  an  agent 
of  the  record  titleholder  for  the  purpose  of 
requesting  extension  of  the  lease  in  view 


618 


OIL    AND    GAS    LEASES,    XIX 


of  the  complete  absence  of  any  evidence  to 
show  agency  and  assertions  by  the  assignee 
and  the  record  titleholder  in  their  subse- 
quent communications  with  the  land  office 
which  are  incompatible  with  an  agency 
relationship. 
Ben  Sapir  et  al,  A-28042  (Oct.  26,  1059) 

The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company,  65  I.D. 
427  (Sept.  30,  1958),  is  adhered  to. 
Duncan  Miller,  A-28093,  A-28151,  A-28191, 
A-28195,  A-28196,  A-28203,  A-28221, 
A-28222,  A-28225,  A-28239  (Oct.  30,  1959) 

M.    Blaine    Peterson,    A-28111    (Nov.    23, 
1959) 

Duncan  Miller,  A-28133  (Dec.  22,  1959) 

Louise  Safarik  et  al,  A-28562,  A-28643, 
A-28676,  A-28693  (Jan.  26,  1961) 

Richard  P.  De  Smet,  A-28910   (Sept.  11, 
1962) 

Louise  Safarik  and  Raymond  J.  Hansen, 
A-28845  (Sept.  18,  1962) 

Section  30  ( a )  of  the  Mineral  Leasing  Act, 
as  amended,  provides  for  separate  leases 
only  in  those  instances  where  partial  as- 
signments of  oil  and  gas  leases  are  made 
and  for  the  extension  of  those  separate, 
or  segregated,  leases  only  when  the  condi- 
tions outlined  in  the  section  are  met. 

Nothing  in  section  30(a)  of  the  Mineral 
Leasing  Act,  as  amended,  operates  to  ex- 
tend oil  and  gas  leases  assigned  in  their 
entirety ;  consequently,  where  an  assign- 
ment of  a  lease  in  its  entirety,  filed  during 
the  last  month  of  the  5-year  extended  term 
of  a  lease,  is  approved,  the  action  is  errone- 
ous since  the  assignment  could  become 
effective  only  on  the  first  day  of  the  month 
following  expiration  of  the  lease. 

Where  an  assignment  of  an  oil  and  gas 
lease  in  its  entirety  and  a  partial  assign- 
ment of  the  lease  by  the  assignee  under 
the  first  assignment  are  filed  during  the 
last  month  of  the  extended  5-year  term 
of  the  lease,  it  is  error  to  approve  the  as- 
signments and  to  hold  that  the  segregated 
leases  are  extended  for  a  period  of  2  years 
as  the  result  of  the  partial  assignment, 
and  the  extensions  should  be  canceled. 

Land  included  in  an  outstanding  oil  and 
gas  lease  which  has  been  extended  by  the 
manager   is  not  available  for  leasing   to 


others  and  an  application  filed  for  such 
land  must  be  rejected  regardless  of  whether 
the  outstanding  lease  was  or  was  not 
properly  extended. 

Duncan  Miller  et  al.,  A-28120  (Nov.  9, 
1959)  66  ID.  380 

The  Department's  supplemental  decision 
of  Sept.  30,  1958,  in  Franco  Western  Oil 
Company  et  al.,  65  I.D.  427,  will  not  be 
modified  to  afford  recognition  to  partial 
assignments  of  oil  and  gas  leases  filed  dur- 
ing the  month  of  Sept.  1958,  or  thereafter, 
at  a  time  when  the  leases  were  in  the  12th 
month  of  the  10th  year  of  the  extended 
terms  of  such  leases. 
Mike  Aoraham,  A-28163    (Nov.  16,  1959) 

An  application  for  extension  of  a  5-year 
noncompetitive  oil  and  gas  lease  is  properly 
rejected  where  the  required  filing  fee  is 
not  paid  prior  to  the  expiration  of  the  pri- 
mary term  of  the  lease. 
Duncan  Miller,  A-28076  (Nov.  16,  m59) 

Thomas  J.  Murphy,  A-30025  (Mar.  10, 
1964) 

Where  the  Geological  Survey  reports  to 
the  manager  that  a  lease  is  extended  by 
reason  of  production  and  the  manager  so 
notes  the  serial  register  page,  the  lands 
covered  by  the  lease  are  not  available  for 
further  leasing  until  the  termination  of  the 
lease  is  noted  in  the  tract  books,  even 
though  in  fact  production  on  the  lease  had 
ceased  prior  to  the  termination  of  the  pri- 
mary term  of  the  lease. 

Offers  to  lease  for  oil  and  gas  for  lands 
covered  by  an  oil  and  gas  lease  in  its  ex- 
tended term  must  be  rejected,  whether  the 
extension  is  valid  or  not,  because  such 
lands  are  not  open  to  filing  until  the  cancel- 
lation or  termination  of  the  lease  has  been 
noted  on  the  tract  book. 
Duncan  Miller,  Louise  Cuccia,  A-2S059 
(Nov.  17,  1959)  66  I.D.  388 

The  Departmental  ruling  that  the  re- 
tained portion  of  a  segregated  lease  cover- 
ing undeveloped  land,  created  by  assign- 
ment while  the  base  lease  is  in  its  extended 
term,  is  entitled  to  an  extension  will  not  be 
disturbed. 

Land  included  in  an  outstanding  oil  and 
gas  lease  which  has  been  extended  by  the 
manager  is  not  available  for  leasing  to 
others  and  an  application  filed  for  such 
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land  must  be  rejected  regardless  of  whether 
the  outstanding  lease  was  or  was  not  prop- 
I  erly  extended. 
M.   Blaine  Peterson,   A-28111    (Nov.    23, 

t  1959) 

When  the  last  day  for  tiling  an  applica- 
tion for  a  5-year  extension  of  a  noncom- 

\  petitive  oil  and  gas  lease  falls  on  a  day 
on  which  the  land  office  is  not  open  to  the 
public  for  the  filing  of  documents  for  all 
of  the  normal  hours  pursuant  to  an  Execu- 
tive order  permitting  Federal  employees 
to  be  excused  from  duty  for  half  a  day,  the 

j  application  is  timely  filed  if  it  is  received 
in  the  land  office  on  the  next  day  the  office 
is  open  to  the  public. 

'  Chester  Gordon  et  al,  A-28126   (Jan.  12, 

'  1900)  67  I.D.  1 

,  The  segregated  leases  resulting  from 
partial  commitments  of  an  oil  and  gas 
lease  to  an  approved  unit  plan  under  sec- 
tion 17b  of  the  Mineral  Leasing  Act  (30 
U.S.O.  sec.  226e),  as  amended  by  the  act 

■  of  July  24, 1954  (68  Stat.  585) ,  are  separate 
and  distinct  leases,  and  a  subsequent  dis- 
covery of  oil  or  gas  on  the  nonunitized 
portion  can  have  no  effect  on  the  term  of 

i  the  portion  committed  to  the  unit. 

i  Upon  commitment  and  segregation  of  the 
nonproducing  portion  of  a  producing  oil 
and  gas  lease  to  an  approved  unit  plan 

,  prior  to  the  expiration  of  its  primary  term 

;  (or  its  extended  5-year  term),  the  prior 
production  on  the  lease  will  not  serve  to 
extend  the  term  of  the  unitized  portion 
for  the  life  of  such  production. 

When  the  nonproducing  portion  of  a  pro- 
ducing oil  and  gas  lease,  which  is  then  in 
its  extended  term  by  reason  of  production, 
is  committed  to  an  approved  unit  plan 
under  which  production  has  not  yet  been 
obtained,  the  segregated  unitized  portion 

|   will  continue  in  effect  for  the  life  of  pro- 

,  duction  on  the  nonunitized  portion,  and 
thereafter  for  the  life  of  the  unit  provided 
that  production  under  the  unit  plan  is  ob- 
tained before  production  ceases  on  the 
segregated  nonunitized  portion. 
Status  of  Oil  and  Gas  Leases  Upon  Partial 
Commitment  To  or  Partial  Elimination 
From  a  Unit  Plan,  M-36592  (Jan.  21, 1960) 

Where  one  timely  applies  for  a  5-year 
extension  of  an  oil  and  gas  lease  as  agent 
for  the  lessee,  the  application  may  be  ac- 


cepted although  proof  of  the  agency  is  not 
submitted   until   after   the   expiration   of 
the  primary  term  of  the  lease. 
O.  G.  Green,  A-28154  (Feb.  1,  1960) 

The  Departmental  ruling  that  land  in- 
cluded in  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  to  others  and 
that  an  application  filed  for  such  land 
must  be  rejected  regardless  of  whether  the 
outstanding  lease  was  or  was  not  properly 
extended  is  adhered  to. 

The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al.,  65 
I.D.  427,  is  adhered  to. 

The  Departmental  ruling  (62  I.D.  216 
(1955),  64  I.D  127  (1957),  and  135 
(1956) ),  that  the  partial  assignment  of  oil 
and  gas  leases  during  their  extended  5-year 
term  has  the  effect  of  continuing  in  force 
all  segregated  leases  of  undeveloped  lands 
is  adhered  to. 

Duncan    Miller    et    al.,    A-28258    et    al., 
(Feb.  10,  1960) 

The  Departmental  ruling  (62  I.D.  216 
(1955),  64  I.D.  127  (1957)  and  135  (1956) ), 
that  the  partial  assignment  of  oil  and  gas 
leases  during  their  extended  5-year  term 
has  the  effect  of  continuing  in  force  all 
segregated  leases  of  undeveloped  lands  is 
adhered  to. 

The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  al.,  65 
I.D.  427,  is  adhered  to. 
Louise     Safarik     et     al.,     A-28307,     etc. 
(Apr.  22,  1960) 

Richard    M.    Ferguson    et    al.,    A-28409, 
A-28465   (June  13,  1960) 

Raymond  J.  Hansen  et  al.,  A-28489,  etc. 
(Sept.  29,  1960)  67  I.D.  362 

Where  the  last  day  for  filing  an  appli- 
cation for  a  5-year  extension  of  a  non- 
competitive oil  and  gas  lease  falls  on  Sun- 
day, a  day  on  which  the  land  office  is  not 
open  for  business,  an  application  is  timely 
filed  if  it  is  received  in  the  land  office  on 
the  next  day  the  office  is  open  to  the  public. 
Bette  M.  Snyder,  Republic  Natural  Gas 
Company,  A-28284  (June  8,  1960) 

An  offer  to  lease  for  oil  and  gas  for 
lands  covered  by  an  oil  and  gas  lease  in  its 
extended  term  must  be  rejected,  whether 
the  extension  is  valid  or  not,  because  such 
lands  are  not  open  to  filing  until  the  can- 


620 


OIL    AND    GAS    LEASES,    XIX 


cellation  or  termination  of  the  lease  has 

been  noted  on  the  tract  book. 

W.  W.  Priest,  A-28319  (June  28,  1960) 

Land  not  within  a  known  geologic 
structure  of  a  producing  oil  and  gas  field 
should  be  leased,  if  at  all,  to  the  first 
qualified  applicant,  and  if  a  lease  has  been 
issued  to  a  subsequent  applicant  an  exten- 
sion of  the  lease  at  the  expiration  of  the 
original  term  is  properly  denied  if  it  is  es- 
tablished that  the  first  applicant  is  still 
qualified  and  desirous  of  obtaining  a  lease. 
Kewanee  Oil  Company,  A-28325  (July  28, 
1960)  67  I.D.  305 

An  offer  to  lease  for  oil  and  gas  lands 
covered  by  an  oil  and  gas  lease  in  its  ex- 
tended term  because  of  partial  assignments 
must  be  rejected,  whether  the  extension  is 
valid  or  not,  because  such  lands  are  not 
open  to  filing  until  the  cancellation  or  ter- 
mination of  the  lease  has  been  noted  on 
the  tract  book. 
Bette  M.  Snyder,  A-28362  (July  28,  1960) 

The  failure  to  pay  the  annual  rental  on 
or  before  the  seventh  anniversary  date 
for  an  oil  and  gas  lease  for  which  an 
application  for  extension  was  timely  filed 
but  not  approved  does  not  cause  the  lease 
to  terminate  by  operation  of  law  under 
the  act  of  July  29, 1954. 
Transco  Gas  and  Oil  Corporation,  A-28363 
(Aug.  2,  1960) 

The  partial  assignment  of  an  oil  and 
gas  lease  during  the  single  5-year  exten- 
sion of  the  lease  term  under  section  17  of 
the  Mineral  Leasing  Act,  as  amended,  seg- 
regates the  assigned  and  the  retained  por- 
tions of  the  lease  and  both  portions  of  the 
lease  continue  in  full  force  and  effect  for 
a  minimum  period  of  2  years  after  the 
effective  date  of  the  assignment,  in  ac- 
cordance with  section  30(a)  of  the  Min- 
eral Leasing  Act,  as  amended  by  the  act 
of  July  29,  1954,  but  the  terms  of  the  seg- 
regated leases  are  not  further  extended  by 
later  partial  assignments  out  of  the  seg- 
regated leases. 
Duncan  Miller,  A-28378  (Aug.  5,  1960) 

An  application  for  a  five-year  extension 
of  a  noncompetitive  oil  and  gas  lease  not 
accompanied  by  the  payment  of  the  annual 
rental  for  the  sixth  year  of  the  lease  is 
properly  rejected  under  the  Departmental 


regulation  which  requires  payment  of  such 

rental  with  the  filing  of  the  application  for 

extension. 

Duncan  Miller,  A-28398  (Aug.  31,  1960) 

The  Department's  supplemental  decision 
of  Sept.  30,  1958,  in  Franco  Western  Oil 
Company  et  ah,  65  I.D.  427,  will  not  be 
modified  to  afford  recognition  to  partial 
assignments  of  oil  and  gas  leases  filed 
during  the  month  of  Sept.  1958,  at  a  time 
when  the  leases  were  in  the  twelfth  month 
of  the  tenth  year  of  the  extended  terms  of 
such  leases. 

Southern   California  Petroleum   Corpora- 
tion et  ah,  A-28236  (Sept.  30,  1960) 

An  assignment  of  less  than  the  whole 
interest  in  a  portion  of  the  acreage  in- 
cluded in  an  oil  and  gas  lease  at  one  time 
is  not  a  partial  assignment  of  the  lease 
within  the  meaning  of  section  30(a)  of 
the  Mineral  Leasing  Act  and  does  not 
segregate  the  lease  into  separate  leases. 

Where  the  holder  of  an  undivided  in- 
terest in  an  oil  and  gas  lease  which  is  in 
its  extended  term  by  reason  of  production 
assigns  his  interest  as  to  a  portion  of  the 
leased  land,  the  lease  is  not  segregated  into 
separate  leases  with  the  consequence  that 
the  lease  as  to  the  assigned  portion  is 
deemed  terminated  because  it  does  not 
include  a  producing  well. 
Kiroy  Petroleum  Company  et  al.,  A-28414 
(Nov.  17,  1960)  67  I.D.  404 

Where  a  partial  assignment  is  made  out 
of  an  oil  and  gas  lease  during  its  extended 
term,  the  segregated  leases  of  undeveloped 
lands  continue  in  effect  for  an  additional 
two-year  period,  notwithstanding  the  fact 
that  the  lease  out  of  which  the  partial  as- 
signment is  made  has  already  had  the  bene- 
fit of  other  extensions  under  different  pro- 
visions of  the  Mineral  Leasing  Act. 
Duncan  Miller,  A-28550  (Feb.  2, 1961) 

The  Departmental  ruling  that  the  partial 
assignment  of  oil  and  gas  leases  during 
their  extended  5-year  term  has  the  effect 
of  continuing  in  force  all  segregated  leases 
of  undeveloped  lands  is  adhered  to. 
Duncan  Miller,  A-28599  (Apr.  3,  1961) 

An  application  for  a  single  extension  of 
a  noncompetitive  lease  under  section  17  of 
the  Mineral  Leasing  Act,  as  amended,  is 
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iot  required  by  statute  or  regulation  to 
nclude  all  of  the  land  leased  during  the 
>riginal  5-year  term,  and  an  application 
:or  extension  covering  only  a  portion  of  the 
eased  lands  may  be  allowed,  all  else  being 
regular. 

An  application  for  the  partial  extension 
>f  a  lease  under  section  17  of  the  Mineral 
Leasing  Act,  as  amended,  is  not  improper, 
md  a  relinquishment  need  not  be  filed  to 
erminate  the  lease  as  to  the  lands  for 
vhich  an  extension  is  not  desired,  as  the 
ease  terminates  by  operation  of  law  at 
he  end  of  the  initial  5-year  term  in  the 
ibsence  of  an  application  for  extension. 

The  filing  of  an  application  for  a  single 
extension  of  a  noncompetitive  lease  under 
section  17  of  the  Mineral  Leasing  Act,  as 
imended,  segregates  only  the  lands  leased 
luring  the  initial  5-year  lease  term  which 
ire  included  in  the  extension  application, 
ind  the  remaining  leased  lands  not  in- 
:luded  in  the  application  become  available 
:or  new  offers  upon  the  expiration  of  the 
i-year  term  of  the  lease. 
Duncan  Miller,  A-28588   (June  20,  1961) 

68  I.D.  158 

An  assignment  of  a  partial  interest  in 
m  oil  and  gas  lease  cannot  be  approved 
intil  all  the  requirements  of  section  30(a) 
•f  the  Mineral  Leasing  Act,  as  amended, 
ind  the  pertinent  regulations  have  been 
net,  and  when  approved  it  will  take  effect 
ts  of  the  first  day  of  the  lease  month  fol- 
lowing its  proper  filing  in  the  proper  land 
>ffice. 

A  partial  assignment  of  a  noncompeti- 
ive  oil  and  gas  lease  which  covers  land 
patented  by  the  United  States  with  a  reser- 
ration  of  the  oil  and  gas  cannot  be  ap- 
>roved  until  a  bond  for  the  protection  of 
he  surface  owner  is  filed. 

Since  in  order  for  a  lease  to  become  seg- 

•egated  through  partial  assignment  and 

:    hus  become  entitled  to  the  extension  au- 

!    horized  for  segregated  leases,  a  partial 

s    issignment  affecting  it  must  be  filed  while 

here  is  still  one  month  remaining  to  the 

ease  term,  where  the  requirements  for 

I    iling  a  partial  assignment  of  a  noncom- 

i    >etitive  oil  and  gas  lease  are  not  met  before 

i 


the  end  of  the  next  to  last  month  of  the 

lease    term,    the    assignment    cannot    be 

approved. 

Donald  K.  Ladd  et  aL,  A-28750  (June  26, 

1961)  68I.D.  169 

Where  the  nonproducing  and  producing 
portions  of  a  leasehold  are  separated  into 
segregated  leases  upon  unitization  of  only 
the  nonproducing  lands  at  a  time  when 
the  parent  lease  is  in  its  extended  term 
because  of  production,  the  term  of  the  seg- 
regated, unitized,  nonproducing  lease  does 
not  expire  as  long  as  production  continues 
on  the  nonunitized  portion  of  the  lease. 
A.nn  Guyer  Lewis  et  al.,  A-28540  (July  3, 
1961)  68  I.D.  180 

In  computing  the  two-year  period  pro- 
vided for  in  43  CFR  192.122(c),  192.123, 
and  192.144(a),  no  distinction  should  be 
made  between  the  words  "from"  and 
"after"  because,  whichever  word  is  used, 
the  day  of  the  act  or  event  causing  the 
period  of  time  to  run  is  not  to  be  included 
when  computing  the  period  of  time. 
Computation  of  Time  in  Federal  Oil  and 
Gas  Leasing,  M-36633  (Dec.  8,  1961) 

Since  in  order  for  a  lease  to  become  seg- 
regated through  partial  assignment  and 
thus  become  entitled  to  the  extension  au- 
thorized for  segregated  leases  a  partial  as- 
signment affecting  it  must  be  filed  while 
there  is  still  one  month  remaining  to  the 
lease  term,  where  the  requirements  for  fil- 
ing a  partial  assignment  of  a  noncompeti- 
tive lease  are  not  met  before  the  end  of  the 
next  to  last  month  of  the  lease  term,  the 
assignment  cannot  be  approved. 
Joe  T.  Juhan,  A-28667  (May  17, 1962) 

Where  lands  covered  by  a  noncompeti- 
tive oil  and  gas  lease  are  included  within 
the  limits  of  a  known  geologic  structure 
of  a  producing  oil  field  during  the  initial 
5-year  term  of  the  lease  and  during  the 
same  period  the  lease  is  committed  to  an 
approved  unit  agreement  under  which  pro- 
duction in  paying  quantities  was  had  on 
its  effective  date  and  since  then,  an  ap- 
plication for  a  2-year  extension  of  the  lease 
under  section  17  of  the  Mineral  Leasing 
Act,  filed  shortly  before  the  end  of  the  ini- 
tial 5-year  term  of  the  lease,  is  properly 
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rejected  on  the  ground  that  production  un- 
der the  unit  agreement  during  the  term  of 
the  lease  continued  the  lease  for  as  long 
as  it  remains  subject  to  the  unit  agree- 
ment. 

Pan  American  Petroleum  Corporation, 
A-28S32  (June  27,  1962) 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  offer  to  lease  such  land  is 
properly  rejected  even  though  the  lease 
has  been  improperly  extended. 
Kathleen  Morrison,  A-28815  (July  17, 
1962) 

Under  section  17  of  the  Mineral  Leasing 
Act,  as  amended  by  the  act  of  Aug.  8, 
1946,  a  5-year  noncompetitive  oil  and  gas 
lease  terminates  by  operation  of  law  if  the 
record  titleholcler  fails  to  apply  for  an  ex- 
tension of  the  lease  within  90  days  before 
the  expiration  of  the  initial  5-year  period 
for  which  it  was  issued. 
Duncan  Miller,  A-28846  (Sept.  14,  1962) 

The  Department's  supplemental  decision 
in  Franco  Western  Oil  Company  et  ah,  65 
I.D.  427,  upheld  in  Louise  Safarik  and 
Richard  P.  DeSmet  v.  Stewart  L.  TJdall, 
Secretary  of  the  Interior,  in  the  United 
States  Court  of  Appeals  for  the  District  of 
Columbia  Circuit  on  June  7,  1962,  is  ad- 
hered to. 

Louise  Safarik  and  Raymond  J.  Hansen, 
A-29119    (Sept.    19.    1962) 

Where  a  partial  assignment  of  an  oil  and 
gas  lease  is  filed  for  approval,  applications 
are  later  filed  by  the  assignor  and  as- 
signee for  a  5-year  extension  of  the  segre- 
gated portions  of  the  lease  to  be  created 
by  approval  of  the  assignment,  and  then 
relinquishments  of  their  interest  in  the 
lease  are  filed  by  the  assignor  and  as- 
signee prior  to  the  taking  of  any  action  on 
approval  of  the  assignment  or  the  applica- 
tions for  extension,  the  relinquishments 
are  properly  to  be  considered  as  a  with- 
drawal of  the  assignment  and  the  applica- 
tions for  extension,  resulting  in  termina- 
tion of  the  lease  as  of  the  expiration  of  its 
primary  term. 
Walter  G.  Davis,  A-29048  (Nov.  20,  1962) 

Where  the  question  as  to  whether  an 
oil  and  gas  lease  is  entitled  to  a  two-year 
extension  by  subsection  4(d)  of  the  Min- 


eral Leasing  Act  Revision  of  1960  has  be- 
come moot,  an  appeal  to  the  Secretary  on 
that  question  will  be  dismissed. 
Burton   IF.   Hancock,   A-29069    (Nov.  20, 
1962) 

In  order  for  an  oil  and  gas  lessee  to  be 
entitled  to  the  extension  or  suspension 
benefits  provided  by  the  act  of  Sept.  21, 
1959,  or  section  27(j)  of  the  Mineral 
Leasing  Act  Revision  of  1960,  respectively, 
as  to  a  given  lease,  the  lease  must  have 
been  included  in  a  "proceeding"  within  the 
meaning  of  those  acts,  which  entails  at 
least  some  specific,  direct  action  against 
the  lease  discernible  from  the  Departmen- 
tal records,  and  there  must  have  been  a 
suspension  by  the  Secretary  of  the  lessee's 
rights  under  the  lease  pending  a  decision 
in  the  proceeding  or  a  waiver  of  such 
rights  by  the  lessee ;  a  mere  failure  to  take 
action  to  approve  or  deny  a  pending  assign- 
ment of  the  lease  prior  to  the  expiration 
of  its  term  is  not  sufficient  to  entitle  the 
lessee  to  the  extension  benefits. 
Martha  Feather  stone,  A-29138  (Jan.  31, 
1963)  70  I.D.  19 

An  oil  and  gas  lease  in  its  extended  term 
is  extended  for  two  years  from  the  date 
of  discovery  of  oil  or  gas  in  paying  quan- 
tities on  land  in  the  lease  out  of  which  the 
extended  lease  was  segregated  by  partial 
assignment. 

Duncan  Miller,  A-28709    (Jan.  31,  1963) 

70  I.D.  ] 

An  oil  and  gas  lease  issued  when  there 
is  a  valid  and  subsisting  oil  and  gas  lease 
on  the  same  land  is  properly  declared  voie 
ad  initio  notwithstanding  reports  whicl 
showed  no  production  under  such  subsist 
ing  lease  for  several  months  immediately 
preceding  the  end  of  the  lease  term  whei 
evidence  at  a  hearing  clearly  sustains  th< 
conclusion  that  there  was  on  the  leasee 
land  at  the  end  of  the  fixed  term  of  th< 
earlier  lease  a  well  capable  of  producing 
oil  and  gas  in  paying  quantities  and  n< 
notice  had  been  given  the  lessee  to  resum< 
production. 
Given  Gaukel,  A-29139  (Feb.  6,  1963) 

Where  a  Departmental  regulation  re 
quires  that  the  filing  fee  due  in  connectioi 
with  a  request  for  a  5-year  extension  o: 
an  oil  and  gas  lease  be  paid  before  a  cer 
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'  tain  date,  a  check  for  the  filing  fee  (and 
rental)  filed  before,  but  erroneously  dis- 
honored by   the  drawee  bank  after,   the 

1  pertinent  date  will  be  held  to  have  been 
paid    within   the   prescribed   time. 
Duncan  Miller,  A-28657  (Mar.  29,  1963) 

70  I.D.  113 

Although  a  Departmental  regulation  pre- 
cludes the  acceptance  of  oil  and  gas  offers 
to  lease  lands  within  wildlife  refuges  and 
by  Departmental  order  certain  lands  with- 
in existing  oil  and  gas  leases  are  made  a 
part  of  a  refuge,  applications  for  the  five- 
year  extension  of  such  leases  should  not 
be  rejected  on  the  ground  that  such  lands 
have  been  withdrawn,  when  none  of  the 
actions  taken  by  the  Department  with  re- 
spect to  the  lands  purports  to  be  a  with- 
drawal of  such  lands  from  the  operation 
of  the  Mineral  Leasing  Acts. 
Paul  Gordon,  Amerada  Petroleum  Corpora- 
tion, A-29332  (May  2,  1963)        70  I.D.  225 

The  extension  provided  for  in  section 
4(d)  of  the  Mineral  Leasing  Act  Revision 
of  1960  applies  to  oil  and  gas  leases  ex- 
tended beyond  the  five-year  extended  peri- 
od by  reason  of  a  partial  assignment,  since 
the  words  "primary  term,"  as  used  in  that 
section,  have  been  interpreted  to  mean  all 
periods  in  the  life  of  the  lease  prior  to  its 
extension  by  reason  of  the  production  of 
oil  and  gas  in  paying  quantities,  and  an 
oil  and  gas  offer  filed  when  the  lease  has 
been  extended  pursuant  to  that  section  is 
properly  rejected. 
Dona  M.  Mohan,  A-29304  (May  3,  1963) 

In  the  absence  of  a  timely  application 
for  an  oil  and  gas  lease  five-year  extension, 
the  lease  terminates  by  operation  of  law 
at  the  end  of  five  years. 

An  oil  and  gas  lease  extension  applica- 
tion is  not  effective  though  it  is  timely 
filed,  when  the  one  filing  is  an  unautho- 
rized agent  and  his  action  is  not  ratified  by 
the  lessee  until  after  the  expiration  of  the 
time  allowable  for  filing  of  the  lease  ex- 
tension application. 

Frank     and    Angela    Naporan,     A-29420 
(June  20, 1963) 

A  noncompetitive  oil  and  gas  lease  offer 
for  land  included  in  other  leases  which 
have  been  extended  beyond  their  terms  by 
land  office  approval  of  partial  assignments 


is  properly  rejected  to  the  extent  of  the 
conflicts  between  the  offer  and  the  extended 
leases ;  the  land  office  is  not  to  refuse  ap- 
proval of  the  partial  assignments  made  by 
one  shown  on  its  records  to  be  the  owner 
of  the  leases  merely  because  the  offeror 
alleges  that  the  record  titleholder  is  not 
the  sole  owner  of  the  leases. 
Duncan  Miller,  A-29365  (July  1, 1963) 

When  determining  whether  an  oil  and 
gas  lessee  has  earned  an  extension  through 
actual  drilling  operations  under  section 
4(d)  of  the  Mineral  Leasing  Act  Revision 
of  1960,  it  is  necessary  to  consider  not 
only  factors  existing  at  the  moment  which 
would  otherwise  mark  the  end  of  the  pri- 
mary term,  but  also  factors  evident  only 
thereafter,  including  the  subsequent  con- 
duct of  the  lessee.  For  drilling  operations 
to  earn  a  lessee  an  extension  they  must 
represent  a  serious  and  reasonable  effort  to 
discover  oil  or  gas. 

Oil  and  Gas  Lease  Extensions  Pursuant  to 
Section  4(d)  °f  the  Mineral  Leasing  Act 
Revision  of  1960,  M-36657  (July  17,  1963) 

Where  an  assignment  of  an  oil  and  gas 
lease  issued  prior  to  Sept.  2,  1960,  covering 
all  the  lands  in  it,  is  approved  as  to  only 
part  of  the  lands  described  in  the  assign- 
ment, it  constitutes  a  partial  assignment 
and  serves  to  extend  the  lease  for  not  less 
than  two  years  from  the  effective  date  of 
the  assignment. 

Southern  Union  Production  Company, 
A-29384  (Sept.  12,  1963)  70  I.D.  406 

There  is  no  authority  to  extend  an  oil 
and  gas  lease  for  the  time  during  which 
action  is  not  taken  with  respect  to  approval 
or  disapproval  of  an  assignment  of  the 
lease. 

Signal  Oil  and  Gas  Company,  A-29578 
(Sept.  25,  1963) 

An  extension  of  an  oil  and  gas  lease 
granted  by  a  competent  official  of  the  De- 
partment of  the  Interior,  though  granted 
erroneously,  segregates  the  land  embraced 
in  the  lease  and  prevents  initiation  of 
rights  by  other  lease  applicants  so  long  as 
it  remains  uncanceled  of  record. 
H.  G.  Jeffrey,  A-29779  (Nov.  18,  1963) 

For  leases  to  become  segregated  through 
assignment,  and  thus  entitled  to  the  exten- 
sion authorized  for  segregated  leases,  an 
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assignment  must  be  filed  when  there  is  at 
least  one  lease  month  remaining  in  the 
term  of  the  lease ;  where  the  requirements 
for  filing  a  partial  assignment  of  a  non- 
competitive oil  and  gas  lease  are  not  met 
before  the  end  of  the  next  to  last  month 
of  the  lease  term,  the  assignment  cannot 
be  approved. 

Charlotte  E.  Brown  et  al.,  A-29667 
(Nov.  21,  1963)  70I.D.491 

An  application  for  extension  of  a  five- 
year  noncompetitive  oil  and  gas  lease  is 
properly  rejected  where  the  required  filing 
fee  is  not  paid  prior  to  the  expiration  of  the 
primary  term  of  the  lease. 
Louis  H.  Zanner,  A-30062  (Mar.  11,  1964) 

Since  in  order  for  a  lease  to  become  seg- 
regated through  partial  assignment  and 
thus  entitled  to  the  extension  authorized 
for  segregated  leases,  a  request  for  ap- 
proval of  a  partial  assignment  must  be 
filed  while  there  is  still  one  month  re- 
maining in  the  lease  term,  and  if  the  re- 
quirements are  not  met  before  the  end  of 
the  next  to  the  last  month  of  the  lease 
term,  approval  of  the  assignment  is  prop- 
erly denied. 

Texaco,  Inc.,  and  Nancy  Leigh  Grant, 
A-30143  (Mar.  25,  1964) 

An  oil  and  gas  lease  on  land  within  the 
known  geologic  structure  of  a  producing 
gas  field  which  attains  a  minimum  royalty 
status  because  of  inclusion  in  the  partici- 
pating area  of  a  producing  gas  unit  but 
on  which  there  is  no  producing  or  produci- 
ble well  and  which  is  subsequently  ex- 
tended as  a  consequence  of  the  termina- 
tion of  the  unit  reverts  to  a  rental  status 
and  is  subject  to  the  automatic  termina- 
tion provision  of  the  act  of  July  29,  1954. 
Murphy  Corporation,  A-29849  (June  3, 
1964)  71  I.D.  233 

To  qualify  as  actual  drilling  operations 
sufficient  to  extend  an  oil  and  gas  lease 
pursuant  to  section  4(d)  of  the  Mineral 
Leasing  Act  Revision  of  1960,  drilling  must 
be  conducted  in  such  a  way  as  to  be  a 
serious  effort  which  one  seriously  looking 
for  oil  and  gas  could  be  expected  to  make 
in  that  particular  area,  given  existing 
knowledge  of  geologic  and  other  factors 
normally  considered  when  drilling  for  oil 
and  gas. 


Where  the  purpose  of  drilling  a  well  is 
only  to  test  shallow  formations  500  feet 
deep,  known  to  be  freshwater  aquifers  in 
the  area  surrounding  the  well,  where  gas 
has  been  found  within  several  miles  only 
in  formations  below  7,000  feet,  and  the 
nearest  production  from  the  shallow 
formations  is  about  25  miles  away,  the 
drilling  does  not  serve  to  extend  the  life 
of  a  lease  that  would  otherwise  expire. 
Standard  Oil  Company  of  Texas,  A-30137, 
A-30221  (July  1,  1964)  71  I.D.  257 

An  oil  and  gas  lease  is  not  entitled  to  a 
2-year  extension  under  section  4(d)  of  the 
Mineral  Leasing  Act  Revision  of  1960, 
which  grants  such  an  extension  when  the 
lessee  has  commenced  "actual  drilling 
operations"  before  the  end  of  its  term  and 
is  diligently  prosecuting  such  operations 
at  the  end  of  the  term,  when  prior  to  the 
expiration  date  of  the  lease  the  only  acts 
undertaken  by  the  lessee  are  acts  prelim- 
inary to  the  actual  drilling  and  the  actual 
drilling  is  not  commenced  until  after  the 
lease  has  terminated. 

Michigan  Oil  Company,  A-29828  (July  10, 
1964)  71  I.D.  263 

The  annual  rental  due  for  the  sixth  and 
succeeding  years  on  noncompetitive  oil  and 
gas  leases  in  Alaska  issued  prior  to  July 
3,  1958,  and  extended  thereafter  is  at  the 
rate  of  50  cents  per  acre  per  annum. 
Colorado  Oil  and  Gas  Corporation, 
A-30003  (July  27,  1964)  71  I.D.  284 

Section  10  of  the  act  of  July  3,  1958, 
amending  the  Alaska  Oil  Proviso  of  the 
Mineral  Leasing  Act  of  1920  to  require 
rentals  for  noncompetitive  oil  and  gas 
leases  in  Alaska  to  be  the  same  as  similar 
leases  for  lands  elsewhere  in  the  United 
States,  is  not  applicable  to  leases  which 
had  been  granted  5-year  extensions  prior 
to  the  act  as  to  the  remainder  of  their  ex- 
tended term,  including  a  2-year  extension 
resulting  from  segregation  of  the  lease  by 
partial  assignment  under  section  30(a)  of 
the  Mineral  Leasing  Act,  as  amended. 
Richfield  Oil  Corporation,  Shell  Oil  Com- 
pany, A-30154,  A-30223  (July  30,  1964) 

71  I.D.  294 

Where  an  application  for  a  5-year  exten- 
sion of  a  noncompetitive  oil  and  gas  lease 
is  stamped  as  filed  on  the  day  after  the 
expiration  date  of  the  lease  and  the  appli- 
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cant  claims  but  offers  no  convincing  proof 
that  the  application  was  actually  received 
the  previous  day,  the  application  is  prop- 
erly rejected. 

It  is  improper  to  deny  an  application  for 
extension  of  a  noncompetitive  oil  and  gas 
lease  filed  within  the  proper  time  by  an 
assignee  of  the  lease  whose  first  assign- 
ment has  been  filed  for  approval  and  is 
still  pending  in  the  land  office  when  the 
application  for  extension  is  filed  even 
though  an  adverse  decision  not  yet  effec- 
tive has  been  issued  in  response  to  the  re- 
quest for  approval  of  the  first  assignment 
and  the  assignee  thereafter  files  a  second 
assignment. 

Kenneth  J.  Kadow  et  al.,  A-30053  (Oct.  5, 
1964) 

Where  an  assignment  of  operating  rights 
in  a  lease  is  made  after  the  apparent  termi- 
nation date  of  a  lease,  it  is  questionable 
whether  the  assignee  has  any  standing  to 
question  a  determination  that  the  lease 
had  in  fact  terminated  when  neither  the 
lessee  nor  the  assignor  of  the  operating 
rights  questions  the  determination. 

An  oil  and  gas  lease  is  properly  held  ter- 
minated and  a  subsequently  filed  proposed 
assignment  of  operating  rights  properly 
returned  unapproved  when  it  has  been  de- 
termined that  a  well  on  the  land  leased 
was  not  a  well  capable  of  producing  oil 
or  gas  in  paying  quantities  as  of  the  date 
of  termination  of  the  lease,  so  that  no 
notice  to  the  lessee  to  resume  production 
was  necessary  prior  to  declaring  the  lease 
to  be  terminated. 

Juniper  Oil  and  Mining  Company,  A-30181 
(Dec.  4,  1964) 

A  noncompetitive  oil  and  gas  lease  will 
be  extended  beyond  its  primary  term  only 
when  actual  drilling  operations  have  been 
commenced  prior  to  the  expiration  of  the 
lease  and  are  being  diligently  prosecuted 
or  there  is  a  well  on  the  land  capable  of 
producing  oil  or  gas  in  paying  quantities. 

An  oil  and  gas  lease  will  not  be  extended 
pursuant  to  section  4(d)  of  the  Mineral 
Leasing  Act  Revision  of  1960  when  it  ap- 
pears that  no  well  was  actually  being 
bored  with  drilling  equipment  on  the 
leased  land  at  the  expiration  of  the  lease 
and  the  lessee  was  merely  engaged  in  other 
work  such  as  bailing  tests,  running  tubing, 
etc. 


A  noncompetitive  oil  and  gas  lease  is 
properly  declared  terminated  at  the  ex- 
piration of  its  extended  term  when  it  ap- 
pears that  the  lessee's  claim  to  a  well  ca- 
pable of  producing  oil  or  gas  in  paying 
quantities  rests  upon  an  uncompleted  well 
which  was  not  in  a  physical  condition  to 
produce  oil  and  gas  in  paying  quantities. 
Carl  Losey  et  al.,  A-30153  (Dec.  4,  1964) 

XX.  FIRST  QUALIFIED  APPLICANT 

If  the  Department  determines  that  a 
tract  of  acquired  land  which  is  not  within 
any  known  geological  structure  of  a  pro- 
ducing oil  or  gas  field  will  be  made  avail- 
able for  oil  and  gas  leasing,  the  Depart- 
ment is  under  a  mandatory  duty,  imposed 
by  statute,  to  lease  the  land  to  the  quali- 
fied person  who  first  submits  a  proper 
application  for  it. 

W.  M.  Vaughey,  George  W.  May,  A-27389 
(Oct.  31,  1956) 

Stanley  C.  Woods,  A-27382  (Nov.  6,  1956) 

The  provision  of  section  17  of  the  Min- 
eral Leasing  Act,  as  amended,  giving 
priority  to  the  first  qualified  applicant 
coupled  with  the  definition  of  simultaneous 
filings  contained  in  the  regulations  and 
with  the  long-continued  practice  of  the 
Department  requires  that  an  oil  and  gas 
lease  offer  received  over  the  counter  1  sec- 
ond prior  to  a  succeeding  offer  for  the 
same  land  be  recognized  as  prior  to  such 
succeeding  offer,  opportunity  having  been 
given  both  parties  to  file  under  a  rule  that 
would  have  made  the  filing  of  both  offers 
simultaneous  at  least  in  the  absence  of 
any  equitable  reason  for  treating  both  as 
simultaneous. 

Oil  and  Gas  Leases — Simultaneous  Filings, 
M-36435  (May  9,  1957)  64  I.D.  124 

Lease  offers  filed  immediately  after  the 
opening  of  a  land  office  by  offerors  who 
submit  their  offers  in  turn  without  devot- 
ing time  or  attention  to  other  matters  are 
regarded  as  simultaneously  filed  even 
though  several  minutes  may  separate  the 
stamping  of  the  first  and  last  offers,  but 
offers  filed  after  the  offerors  have  attended 
to  other  business  in  the  land  office  are 
given  priority  on  the  basis  of  their  actual 
filing  even  though  the  difference  in  time 
between  the  actual  reception  by  the  clerk 
and  that  of  prior  filings  may  be  measured 
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in  seconds  and  the  offers  bears  the  same 
time  stamp. 

Where  there  is  no  substantial  evidence 
that  an  oil  and  gas  offeror  acquiesced  with- 
out protest  in  a  drawing  to  determine 
priority  of  filing  of  oil  and  gas  offers,  in- 
cluding his  own,  the  Department  will  not 
hold  that  he  has  lost  his  statutory  prefer- 
ence right  to  a  lease  earned  by  reason  of  his 
having  been  the  first  applicant  for  the 
lease. 

Edith    M.    Kasper,    Blanche    V.    White, 
A-27821  (Feb.  4, 1959) 

An  oil  and  gas  lease  offer  submitted  over 
the  counter  after  the  offeror  has  attended 
to  other  business  in  the  land  office  is  given 
priority  on  the  basis  of  the  actual  filing 
time  even  though  the  difference  between 
the  actual  reception  by  the  clerk  and  that 
of  an  earlier  filing  may  be  measured  in 
seconds. 
George  E.  Conley,  A-27901  (Apr.  20,  1959) 

Lease  offers  filed  immediately  after  the 
opening  of  a  land  office  by  offerors  who 
submit  their  offers  in  turn  without  de- 
voting time  or  attention  to  other  matters 
are  regarded  as  simultaneously  filed  even 
though  several  minutes  may  separate  the 
stamping  of  the  first  and  the  last  offers, 
but  offers  filed  after  the  offerors  have  at- 
tended to  other  business  in  the  land  office 
are  given  priority  on  the  basis  of  their 
actual  filing. 

George  R.  Wickham,  Raymond  J.  Hansen, 
A-27892  (Apr.  21,  1959) 

Under  section  17  of  the  Mineral  Leasing 
Act,  as  amended,  a  noncompetitive  oil  and 
gas  lease  of  lands  not  on  any  known  geo- 
logical structure  of  a  producing  oil  or  gas 
field  must  be  issued  to  the  first  qualified 
person  filing  a  proper  application  for  it, 
and  an  oil  and  gas  lease  issued  to  another 
offeror  in  violation  of  this  statutory  pref- 
erence is  subject  to  cancellation. 
Albert  Stevenson,  Alexander  8.  Dunham, 
A-27953  (June  30,  1959) 

A  noncompetitive  lease  erroneously  is- 
sued to  a  junior  applicant  is  properly  can- 
celed where  the  prior  offer  of  a  qualified 
applicant  was  improperly  rejected. 
Malcolm  C.  Petrie,  A-28006  (July  31,  1959) 

66  I.D.  288 

Where  an  oil  and  gas  lease  offer  sub- 
mitted over  the  counter  is  stamped  as  filed 


at  10 :01  a.m.  and  another  offer  is  stamped 
as  filed  at  10  a.m.,  the  time  stamps  will 
be  accepted  as  establishing  the  priority  of 
filing  of  the  latter  offer  in  the  absence  of 
convincing  evidence  that  the  time  stamps 
are  erroneous. 
George  E.  Conley,  A-28128  (Jan.  18,  1960) 

Land  not  within  a  known  geologic  struc- 
ture of  a  producing  oil  and  gas  field  should 
be  leased,  if  at  all,  to  the  first  qualified 
applicant,  and  if  a  lease  has  been  issued 
to  a  subsequent  applicant  an  extension  of 
the  lease  at  the  expiration  of  the  original 
term  is  properly  denied  if  it  is  established 
that  the  first  applicant  is  still  qualified 
and  desirous  of  obtaining  a  lease. 
Kewanee  Oil  Company,  A-28325  (July  28, 
1960)  67  I.D.  305 

An  offeror  who  first  approaches  a  coun- 
ter for  the  purpose  of  filing  an  offer  to 
lease  and  who  thereupon  makes  an  oral 
declaration  to  the  clerk  that  he  wants  to 
file  an  application  shall  be  considered  to 
have  made  a  proper  first  offer  and  will  be 
granted  priority  over  an  offeror  who 
secondly  approaches  the  counter  and,  sub- 
sequent to  the  oral  declaration,  physically 
tenders  his  application. 
Robert  L.  Runnel,  R.  M.  Young,  Jr., 
A-28462  (Oct.  18,  1960) 

An  oil  and  gas  lease  offer  cannot  be  held 
to  be  deficient  and  leases  issued  in  re- 
sponse thereto  canceled  merely  because 
the  offer  was  filed  one  minute  after  the 
opening  of  the  land  office ;  no  inference  is 
to  be  drawn  from  this  fact  that  the  first 
offeror  was  not  qualified  to  receive  a  lease. 
Duncan  Miller,  A-28509  (Oct.  20,  1960) 

The  regulatory  provisions  permitting  ap- 
proval of  a  lease  offer  which  meets  all 
other  requirements  for  filing  except  that  it 
is  on  a  lease  form  not  currently  in  use  or 
on  a  form  not  correctly  reproduced  (pro- 
viding it  contains  the  statement  that  the 
offeror  agrees  to  be  bound  by  the  terms 
and  conditions  of  the  lease  form  in  effect  at 
the  date  of  filing)  do  not  warrant  allow- 
ance of  offers  which  do  not  comply  with  a 
recently  adopted  requirement  for  filing, 
and  where  information  as  to  whether  an 
offeror  is  the  sole  party  in  interest  is  re- 
quired by  regulation  an  offer  which  does 
not  include  that  information  is  defective, 
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regardless  of  the  form  on  which  the  offer  is 

filed. 

Genia  Ben  Ezra  et  al.,  A-28397,  A-28484 

(Nov.  16,  1960)  67  I.D.  400 

Cancellation  of  a  lease  subsequent  to 
Issuance  is  proper,  if  it  is  determined  that 
when  the  offer  covering  but  320  acres  of 
land  was  filed,  there  was  land  contiguous 
thereto  that  was  available  for  leasing,  and 
that  a  subsequent  application  for  the  same 
land  was  filed  at  a  time  when  the  adjoin- 
ing lands  were  no  longer  available  for 
leasing  and  the  application  was  pending 
when  the  lease  issued. 
West  Central  Corporation,  A-28523 
(Feb.  2,  1961) 

An  oil  and  gas  lease  offer  previously 
placed  in  a  receptacle  for  the  reception  of 
documents  to  be  stamped  as  received  at 
the  opening  of  the  land  office  for  public 
business  at  10  a.m.  is  entitled  to  priority 
over  an  offer  filed  over  the  counter  at 
10:02  a.m.  even  though  the  second  filer 
claims  that  he  was  first  in  line  of  persons 
waiting  to  file  over  the  counter. 
Signal  Oil  and  Gas  Company,  Duncan  Mil- 
ler, A-28626  (July  31,  1961) 

A  protest  against  issuance  of  an  oil  and 
gas  lease  to  an  offeror  who  filed  his  offer 
after  the  relinquishment  of  a  prior  lease 
on  the  land  is  properly  rejected  where  the 
protest  is  based  simply  on  an  irresponsible 
charge  that  an  iniquitous  relationship 
existed  between  the  offeror  and  former 
lessee  and  there  is  no  evidence  to  support 
j     the  charge. 

Duncan  Miller,  A-29312  (Jan.  29,  1962) 

An  applicant  for  an  oil  and  gas  lease  on 
acquired  land  of  the  United  States  is  not 
disqualified  for  the  award  of  a  lease  be- 
cause his  attorney  writes  to  a  United 
States  Senator  concerning  an  appeal  from 
a  land  office  decision  on  the  availability 
of  the  land  for  leasing  and  the  Senator 
routinely  refers  the  letter  to  the  Bureau 
of  Land  Management  for  such  favorable 
consideration  as  it  may  warrant  and  for  a 
report. 
Duncan  Miller,  A-29155  (Jan.  24,  1963) 

A  protest  against  issuance  of  an  oil  and 
gas  lease  to  an  offeror  who  filed  his  offer 
after  the  relinquishment  of  a  prior  lease 
on  the  land  is  properly  rejected  where  the 


protest  is  based  simply  on  an  irresponsible 

charge    that    an    iniquitous    relationship 

existed    between    the   offeror   and  former 

lessee. 

Duncan  Miller,  A-29190  (Jan.  29,  1963) 

A  noncompetitive  offer  to  lease  for  oil 
and  gas  purposes  public  land  upon  which 
an  earlier  lease  has  terminated  by  opera- 
tion of  law  at  the  expiration  of  the  lease 
term,  which  offer  is  filed  in  advance  of  the 
period  for  simultaneous  filing  of  offers  an- 
nounced by  the  land  office  as  provided  in 
the  Departmental  regulations,  is  properly 
rejected. 

Thor-Westcliffe        Development,        Inc., 
A-29338,  A-29520,  A-29931  (Apr.  11,  1963) 

70  I.D.  134 

Where  an  oil  and  gas  lease  was  issued 
in  violation  of  the  regulation  prescribing 
a  640-acre  minimum  limitation  for  offers, 
it  must  be  canceled  as  to  a  tract  of  land 
which  was  not  isolated  from  lands  avail- 
able for  lease  when  the  offer  was  filed  but 
was  so  isolated  when  a  subsequent  valid 
offer  for  the  tract  was  filed  before  the 
lease  issued ;  however,  the  lease  need  not 
be  canceled  as  to  other  tracts  conflicting 
with  the  subsequent  offer  if  that  offer  also 
did  not  include  adjacent  river  bed  land  that 
was  available  for  leasing  and  did  not  meet 
the  640-acre  limitation. 
Senemex,  Inc.,  A-29195  (June  10,  1963) 

A  noncompetitive  offer  for  an  oil  and 
gas  lease  is  properly  rejected  when  it  is 
filed  for  land  in  an  expired  lease  but  before 
the  land  is  made  available  for  filing  pur- 
suant to  43  CFR  192.43. 
R.  M.  Young,  Jr.,  Danite  Corporation, 
A-29519  (July  22,  1963) 

A  protest  filed  by  a  junior  offeror  against 
simultaneously  filed  oil  and  gas  lease  offers 
which  charges  disqualification  of  the 
senior  offer  because  of  the  possibility  that 
the  senior  offeror  might  have  been  married 
to  another  offeror  so  that  neither  was  ac- 
tually the  sole  party  in  interest  in  the 
separate  offers  filed  is  properly  rejected 
in  the  absence  of  any  proof  that  either  of 
the  two  offerors  in  question  was  not  acting 
in  his  or  her  own  behalf. 
Duncan  Miller,  A-29735  (Sept.  17,  1963) 

A  junior  offeror  for  an  oil  and  gas  lease 
who  protests  the  issuance  of  a  lease  to  a 


628 


OIL    AND    GAS    LEASES,    XX 


senior  offeror  and  demands  its  cancellation 
has  the  burden  of  establishing  that  the  issu- 
ance of  the  lease  was  in  error. 
Halvor  F.  Holoeck,  A-29595  (Oct.  9,  1963) 

An  oil  and  gas  lease  offer  for  land  form- 
erly included  in  a  terminated  lease  is  prop- 
erly rejected  when,  at  the  time  the  offer  is 
filed,  the  land  has  not  yet  been  posted  as 
available  for  leasing. 
Louise  Safarik,  A-29919  (Nov.  26,  1963) 

Where  a  junior  offeror  attacks  the  issu- 
ance of  a  lease  to  a  senior  offeror  whose 
offer  was  determined  to  have  priority  at 
a  drawing  on  the  ground  that  the  senior 
offer  had  been  unconditionally  rejected 
without  an  appeal  by  the  senior  offeror  and 
was  reinstated  after  the  junior  offer  had 
priority,  the  attack  must  fail  where  the 
fact  is  that  the  senior  offer  was  never  re- 
jected but  remained  on  file  until  the  lease 
was  issued. 
Tom  Hoover,  A-29777  (Feb.  3,  1964) 

A  protest  by  a  junior  offeror  in  a  draw- 
ing of  simultaneously  filed  oil  and  gas  lease 
offers  which  charges  disqualification  of  a 
senior  offeror  because  the  senior  offeror  is 
married  to  another  offeror  so  that  neither 
was  actually  the  sole  party  in  interest  in 
the  separate  offers  filed  is  properly  dis- 
missed in  the  absence  of  any  proof  that 
either  of  the  two  offerors  in  question  was 
not  acting  in  his  own  behalf  and  that  un- 
der the  law  of  the  State  in  which  the  land 
applied  for  lies  a  married  person  cannot 
hold  or  acquire  property  for  his  sole  bene- 
fit without  the  other  spouse's  consent. 
Duncan  Miller,  Samuel  W.  Mcintosh, 
A-30071,  A-30081,  A-30106  (Apr.  2,  1964) 

71 1.D.  121 

An  oil  and  gas  lease  offer  submitted  over 
the  counter  after  the  offeror  has  attended 
to  other  business  in  the  land  office  is  given 
priority  on  the  basis  of  the  actual  filing 
time  even  though  the  offeror  was  tender- 
ing his  offer  to  the  clerk  when  a  conflicting 
offer  was  received  from  another  offeror 
directly  ahead  of  him  in  the  line  at  the 
counter  and  such  conflicting  offer  was 
stamped  as  received  only  one  minute  ear- 
lier. 
Hoover  H.  Wright,  A-30127  (Apr.  6,  1964) 

Although  a  junior  offeror  may  have  been 
the  first  qualified  applicant  for  an  oil  and 
gas  lease,  if  a  lease  was  mistakenly  issued 


to  the  senior  offeror  and  it  is  assigned  to  a 
bona  fide  purchaser  and  the  assignment  is 
filed  before  the  land  office  records  show  any 
action  taken  against  the  lease,  the  inter- 
ests of  the  bona  fide  purchaser  will  be  pro- 
tected in  accordance  with  the  1959  and 
1960  amendments  of  the  Mineral  Leasing 
Act  and  the  junior  offeror's  offer  must  be 
rejected. 

Southwestern  Petroleum  Corporation, 
A-29834     (May  26,  1964)  71  I.D.  206 

Where  an  oil  and  gas  lease  is  issued 
which  erroneously  omits  a  part  of  the  land 
applied  for  which  is  available  for  leasing, 
and  the  land  office  simultaneously  issues  a 
decision  which  indicates  that  the  omitted 
land  is  included  in  the  lease,  the  omission 
will  not  be  construed  as  a  rejection  of  the 
offer  as  to  the  omitted  land  from  which 
the  offeror  must  appeal  in  order  to  preserve 
the  priority  of  his  offer,  but  the  lease  may 
be  amended  to  include  the  omitted  land  not- 
withstanding the  filing  of  a  conflicting  of- 
fer for  the  same  land  subsequent  to  the 
issuance  of  the  lease  but  prior  to  the  dis- 
covery of  the  omission. 
Richfield  Oil  Corporation,  A-29937 
(June  9,  1964)  71  I.D.  243 

Procedures  and  requirements  estab- 
lished in  a  published  notice  of  availability 
of  lands  in  Alaska  for  simultaneous  filings 
of  oil  and  gas  lease  offers  (29  F.R.  3677, 
Mar.  24,  1964),  are  mandatory  and  com- 
pliance with  them  constitutes  compliance 
with  the  regulations.  Protests  to  such  no- 
tice and  requirements  are  properly  dis- 
missed. 

John  J.  King,  Dorothy  W.  King,  Fairbanks 
033268,  033279  (Sept.  25,  1964) 

Howwrd  L.  Anderson,  Fairbanks  033093 
etc.    (Oct.  9,  1964) 

Acreage  embraced  in  lease  offers  sub- 
ject to  drawing  to  determine  priority  is 
not  chargeable  against  the  offerors  until 
the  offers  have  been  successfully  drawn. 
Therefore,  where  a  protestant  asserts  that 
certain  lease  offerors  submitted  numerous 
lease  offers  for  more  than  600,000  acres  in 
the  same  drawing,  in  violation  of  the 
acreage  limitations,  and  it  appears  that 
these  offerors  were  successful  drawees  of 
42  leasing  blocks  for  approximately 
107,000  acres,  the  protest  will  be  dismissed 
as  the  succesful  drawees  were  not  thereby 
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in    violation    of    acreage    limitations    as 

protested. 

W.  Carl  Dale,  Fairbanks  033196   (Oct.  9, 

1964) 

Howard  L.   Anderson,   Fairbanks   033093 
etc.  (Oct.  9,  1964) 

XXI.  FUTURE  AND  FRACTIONAL 
INTEREST  LEASES 

An  application  for  a  noncompetitive  fu- 
ture interest  oil  and  gas  lease  is  properly 
rejected  where  the  Geological  Survey  re- 
ports that  the  land  applied  for  was  within 
the  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  on  the  date  the  ap- 
plication was  filed. 

Stanolind  Oil  and  Gas  Company,  A-27326 
(July  12, 1956) 

An  application  for  an  oil  and  gas  lease 
of  acquired  lands  in  which  the  United 
States  owns  a  50  percent  interest  in  the 
minerals  should  not  be  rejected  as  not 
being  shown  to  be  in  the  public  interest 
where  the  regulation  governing  applica- 
tions for  fractional  interest  leases  does  not 
require  but  requests  an  applicant  to  sub- 
mit data  upon  the  basis  of  which  a  deter- 
mination as  to  public  interest  can  be  made 
and  the  applicant  has  not  been  called  upon 
to  submit  the  showing. 

After  issuance  of  an  oil  and  gas  lease  of 
acquired  lands  in  which  the  United  States 
owns  the  entire  mineral  interest,  the  appli- 
cant's statement,  offered  in  an  appeal  re- 
lating to  the  same  application  in  response 
to  which  the  lease  was  issued,  that  his 
examination  of  the  title  records  indicates 
that  certain  of  the  lands  excluded  from 
the  lease  because  the  United  States  owns 
only  a  50  percent  interest  in  the  minerals 
are  wholly  owned  by  the  United  States  re- 
quires remanding  for  a  determination 
whether  additional  lands  may  be  available 
for  inclusion  in  the  lease. 
Henry  8.  Morgan,  A-27621  (Sept.  17, 1958) 

An  acquired  lands  lease  offer  for  lands 
in  which  the  United  States  owns  only  a 
fractional  interest  in  the  minerals  must  be 
rejected  if  it  is  not  accompanied  by  a 
statement  as  to  ownership  of  operating 
rights  in  the  interest  not  owned  by  the 
United  States. 

Celia    R.    Kammerman    et    al.,    A-27768 
(July  17,  1959)  66  I.D.  255 


The  limitation  upon  the  Secretary's 
authority  to  refuse  to  approve  an  assign- 
ment of  all  or  part  of  an  oil  and  gas  lease 
contained  in  section  30(a)  of  the  act  of 
Feb.  25,  1920  (41  Stat.  437;  30  U.S.C. 
sec.  187(a)),  as  amended,  is  as  regards 
assignments  of  fractional  interest  leases 
for  acquired  lands,  subject  to  the  pro- 
visions of  section  5  of  the  act  of  Aug.  7, 
1947  (61  Stat.  913;  30  U.S.C.  sec.  354), 
which  results  in  the  imposition  of  a  quali- 
fication upon  lessees  of  fractional  interests 
additional  to  those  prescribed  in  the  act 
of  Feb.  25,  1920.  However,  the  right 
given  to  one  who  makes  an  offer  to  lease 
such  a  fractional  interest  to  show  his  quali- 
fications is  equally  available  to  an  as- 
signee, whose  assignment  covers  less  than 
a  majority  interest  in  the  whole  deposit. 
Assignment  of  Federally  Owned  Fractional 
Interest  in  Oil  and  Gas  Lease  by  Lessee 
Who  Also  Owns  but  Does  Not  Assign  the 
Privately  Owned  Remaining  Fraction, 
M-36570  (Aug.  10,  1959) 

An  acquired  lands  oil  and  gas  lease  offer 
for  lands  in  which  the  United  States  owns 
only  a  fractional  mineral  interest  does  not 
earn  the  offeror  priority  until  a  statement 
as  to  ownership  of  operating  rights  in  the 
mineral  interest  not  owned  by  the  United 
States  is  filed. 
Merwin  E.  Liss,  A-28038  (Oct.  30,  1959) 

Under  sections  3  and  5  of  the  Acquired 
Lands  Mineral  Leasing  Act  (30  U.S.C. 
sees.  352  and  3-54),  the  compensatory  roy- 
alty provisions  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  sec.  226),  are  applicable 
to  lands  in  which  the  United  States  has 
acquired  a  future  interest  in  mineral  de- 
posits ;  however,  those  provisions  of  law 
do  not  authorize  the  negotiation  of  a  com- 
pensatory royalty  agreement  where  the 
well  is  located  on  the  Federal  land  being 
drained. 

Under  sections  3  and  5  of  the  Acquired 
Lands  Mineral  Leasing  Act  (30  U.S.C. 
sees.  352  and  354),  the  competitive  leasing 
provisions  of  the  Mineral  Leasing  Act  of 
1920  (30  U.S.C.  sec.  226),  are  applicable 
to  leases  of  lands  in  which  the  United 
States  has  acquired  a  future  interest  in 
mineral  deposits;  and  where  a  well  has 
already  been  drilled  on  such  future  inter- 
est lands,  the  successful  bidder  at  the  com- 
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petitive  lease  sale  may  be  required,  under 
the  terms  of  the  sale,  to  compensate  the 
owners  of  the  well  for  their  improvements. 
Compensatory  Royalty  Agreements  Cover- 
ing Lands  in  Which  the  United  States 
Owns  a  Future  Mineral  Interest,  M-36580 
(Dec.  30,  1959) 

An  acquired  lands  lease  offer  for  land  in 
which  the  United  States  owns  only  a  frac- 
tional interest  in  the  minerals  must  be  re- 
jected if  it  is  not  accompanied  by  a  state- 
ment as  to  ownership  of  operating  rights  in 
the  interest  not  owned  by  the  United  States. 
Duncan  Miller,  A-28168  (Feb.  2,  1960) 

An  oil  and  gas  lease  offer  which  desig- 
nates land  conveyed  to  the  United  States 
subject  to  a  conveyance  by  a  prior  grantor 
of  a  one-half  interest  in  all  the  minerals  to 
a  third  party  and  a  subsequent  reservation 
to  another  grantor  of  a  one-half  interest 
in  all  the  minerals  is  properly  rejected  for 
want  of  ownership  by  the  United  States  of 
any  minerals  in  the  land. 
Ray  T.  Rader,  A-28204  (Mar.  28,  1960) 

In  the  exercise  of  his  judgment  on  how 
the  public  interest  will  be  best  served,  the 
Secretary  of  the  Interior  may  properly 
determine  that  a  fractional  mineral  inter- 
est in  acquired  land  may  be  leased  for  oil 
and  gas  purposes  to  an  offeror  who  does 
not  own  any  operating  rights  in  the  frac- 
tional mineral  interest  not  owned  by  the 
United  States  but  who  holds  all  of  the  oper- 
ating rights  in  adjoining  land  by  virtue  of 
a  lease  from  the  United  States. 
Sun  Oil  Company,  A-28354  (July  22,  1960) 

67  I.D.  298 

An  acquired  lands  lease  offer  for  land 
in  which  the  United  States  owns  only  a 
fractional  interest  in  the  minerals  may  be 
allowed  where  the  acreage  applied  for  ex- 
ceeds 2,560  acres  but  the  excess  is  not  more 
than  10  percent  over  2,560  acres. 

An  acquired  lands  lease  offer  for  land  in 
which  the  United  States  owns  only  a  frac- 
tional interest  in  the  minerals  is  defective 
if  it  is  not  accompanied  by  a  statement  as 
to  ownership  of  operating  rights  in  the 
interest  not  owned  by  the  United  States, 
and  the  offer  confers  no  priority  upon  the 
applicant  until  such  time  as  the  statement 
is  filed. 


An  offer  to  lease  lands  for  oil  and  gas 
which  covers  lands  in  excess  of  2,560  acres 
by  less  than  10  percent  will  not  be  rejected 
with  loss  of  priority  where  the  offeror 
mistakenly  thought  that  his  offer  was 
within  the  acreage  limitation  because  the 
United  States  owned  only  a  75  percent 
interest  in  the  oil  and  gas. 
Merwin  E.  Liss,  Cumberland  and  Allegheny 
Gas  Company,  A-28393  (Oct.  19,  1960) 

67  I.D.  3S5 

An  offer  for  a  noncompetitive  future  in- 
terest oil  and  gas  lease  on  acquired  lands 
is  properly  rejected  where  the  lands  are 
within  the  undefined  known  geologic  struc- 
ture of  a  producing  oil  and  gas  field,  such 
lands  being  subject  only  to  competitive 
leasing. 
Frank  J.  Asam,  A-29337  (May  24,  1962) 

An  offer  to  lease  acquired  land  in  which 
the  United  States  owns  only  a  fractional 
interest  in  the  minerals  is  defective  if  it  is 
not  accompanied  by  a  statement  designat- 
ing the  owner  of  operating  rights  in  the 
mineral  interest  not  owned  by  the  United 
States  and  the  offer  confers  no  priority 
upon  the  offeror  until  such  statement  is 
filed. 

New  York  State  Natural  Gas  Corporation, 
Jacob  N.  Wasserman,  A-28687  (July  19, 
1962) 

An  application  for  a  future  interest  oil 
and  gas  lease  automatically  lapses  when 
the  present  possessory  interest  in  the  oil 
and  gas  deposits  vests  in  the  United  States. 
Arkansas  Louisiana  Gas  Company, 
A-28751   (Aug.  15,  1962) 

The  limitation  of  2,560  acres  which  may 
be  included  in  an  acquired  lands  oil  and 
gas  lease  offer  is  imposed  for  the  purpose 
of  confining  the  physical  extent  of  a  lease 
and  that  acreage  may  not  be  exceeded  in 
an  offer  even  though  the  United  States 
owns  less  than  the  entire  interest  in  the 
oil  and  gas  deposits  so  that  the  net  acreage 
chargeable  to  the  offeror  and  for  which  he 
must  pay  rental  is  less  than  2,560  acres. 
Bruce  Anderson,  A-28696   (Oct.  10,  1962) 

69  I.D.  169 

An  offer  for  a  fractional  interest  ac- 
quired lands  lease  is  properly  rejected,  and 
a  request  for  the  reinstatement  of  an  offer 
for  such  a  lease  is  properly  denied,  where 
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upon  the  issuance  of  a  lease  the  lessee 
would  not  own  any  operating  rights  in  the 
the  one-half  of  the  fractional  mineral  in- 
terest not  owned  by  the  United  States. 
Duncan  Miller,  A-29392  (Nov.  20,  1962) 

An  offer  to  lease  a  fractional  mineral 
interest  in  acquired  land  is  properly  re- 
jected if  the  offeror  upon  issuance  of  a 
lease  would  not  own  or  control  the  ma- 
jority interest  in  the  operating  rights  in 
the  land  applied  for. 

An  offer  for  a  50  percent  fractional  in- 
terest lease  cannot  be  accepted  if  in  fact 
the  United  States  owns  all  the  mineral 
interest. 

When  an  offeror  for  a  50  percent  frac- 
tional interest  lease  demonstrates  on  ap- 
peal that  the  United  States  may  own  the 
entire  interest  in  the  oil  and  gas  deposits 
hut  has  submitted  with  his  offer  advance 
rental  computed  on  the  assumption  that 
the  United  States  owned  only  a  50  percent 
interest,  his  offer  cannot  be  accepted  as 
one  for  the  entire  mineral  interest  if  the 
rental  paid  is  deficient  by  more  than  10 
percent  from  the  rental  required  for  a  100 
percent  interest  lease. 
Duncan  Miller,  A-29425  (July  23,  1963) 

An  offer  to  lease  a  50  percent  fractional 
mineral  interest  in  acquired  land  is  prop- 
erly rejected  when  the  offeror  shows  that 
he  does  not  own  any  operating  rights  in 
the  fractional  mineral  interest  not  owned 
by  the  United  States. 
David  A.  Provinse,  A-30162  (July  6,  1964) 

XXII.  KNOWN  GEOLOGICAL  STRUCTURE 

If  the  producing  character  of  the  geo- 
logical structure  underlying  a  tract  of  land 
is  actually  known  prior  to  the  date  of  the 
Department's  official  pronouncement  on 
that  subject,  it  is  the  date  of  the  ascer- 
tainment of  the  fact  and  not  the  date  of 
pronouncement  that  is  determinative  of 
rights  which  depend  on  whether  the  land 
is  or  is  not  situated  within  the  known  geo- 
logical structure  of  a  producing  oil  or  gas 
field. 

When  the  Director  of  the  Geological  Sur- 
vey recommends  certain  acquired  lands  of 
the  United  States  for  leasing  in  accordance 
with  the  competitive  leasing  provisions  of 
the  Mineral  Leasing  Act,  he  has,  in  effect, 
defined  them  as  being  within  the  known 


geologic  structure  of  a  producing  oil  and 
gas  field. 

A  definition  of  the  known  geological 
structure  of  a  producing  oil  or  gas  field  is, 
in  effect,  a  withdrawal  of  the  lands  in- 
cluded within  the  bounds  of  the  structure 
from  noncompetitive  leasing. 

When  a  competitive  oil  and  gas  lease  has 
been  issued  for  a  tract  of  land  upon  the 
recommendation  of  the  Geological  Survey 
and  there  are  no  intervening  interests, 
there  is  no  justifiable  basis  for  later  can- 
celing the  lease  because  the  Geological 
Survey  later  determines  that  the  leased 
land  was  not  situated  within  the  known 
geologic  structure  of  a  producing  oil  or 
gas  field  at  the  time  of  issuance  of  the 
lease. 

Max  Barash,  The  Texas  Company,  A-27239 
(Feb.  14,  1956)  63  I.D.  51 

The  Geological  Survey's  definition  of  a 
producing  oil  and  gas  structure  will  not  be 
disturbed  in  the  absence  of  a  clear  and 
definite  showing  that  the  definition  was 
improperly  made. 

Stanolind  Oil  and  Gas  Company,  A-27326 
(July  12, 1956) 

Duncan  Miller,  A-27644   (Sept.  22,  1958) 

The  Geological  Survey's  definition  of  the 
known  geologic  structure  of  a  producing 
oil  or  gas  field  will  not  be  disturbed  in  the 
absence  of  a  clear  and  definite  showing 
that  the  definition  was  improperly  made. 
Duncan  Miller,  A-27737  (Nov.  20,  1958) 

The  known  geological  structure  of  a 
producing  oil  and  gas  field  is  the  trap, 
whether  structural  or  stratigraphic,  in 
which  an  accumulation  of  oil  and  gas  has 
taken  place  and  the  limits  of  the  structure 
are  the  known  or  inferred  limits  of  the 
trap. 
Karl  Bruesselbach,  A-28061  (Oct.  26, 1959) 

A  noncompetitive  oil  and  gas  lease  offer 
for  lands  within  the  limits  of  the  known 
geological  structure  of  a  producing  oil  and 
gas  field  must  be  rejected. 

The  Geological  Survey's  definition  of 
the  known  geologic  structure  of  a  produc- 
ing oil  or  gas  field  will  not  be  disturbed 
in  absence  of  a  clear  and  definite  showing 
that  it  was  improperly  made. 
Duncan  Miller,  Louise  Cuccia,  A-28059 
(Nov.  17,  1959)  66  I.D.  388 
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Where  the  facts  on  which  a  determina- 
tion that  land  is  within  the  known  geo- 
logical structure  of  a  producing  oil  and  gas 
field  are  known  prior  to  the  date  on  which 
a  noncompetitive  offer  to  lease  for  oil  and 
gas  is  filed,  it  is  the  date  of  the  ascertain- 
ment of  the  facts  and  not  the  announce- 
ment of  it  that  determines  whether  lands 
are  to  be  leased  competitively  or  non- 
competitively. 

Where  the  Director  of  the  Geological 
Survey  has  determined  that  lands  are 
within  the  known  geological  structure  of  a 
producing  oil  or  gas  field,  and  has  filed  a 
diagram  in  the  land  office  showing  the 
limits  of  the  field,  lands  found  to  be  within 
such  a  structure  may  be  leased  only  com- 
petitively after  the  date  on  which  the  facts 
on  which  the  determination  of  the  struc- 
ture is  based  are  known  and  a  noncom- 
petitive offer  covering  lands  within  the 
structure  filed  before  the  pronouncement 
of  the  definition  of  the  structure  but  after 
the  date  on  which  the  facts  were  ascer- 
tained must  be  rejected. 

Where  the  Geological  Survey  reports 
that  land  in  an  offer  is  within  the  known 
geologic  structure  of  a  producing  field, 
that  report  is  not  to  be  disregarded  or 
deemed  overruled  by  a  later  statement  of 
the  Survey  in  filing  a  map  of  the  revision 
of  the  field  that  the  date  to  be  considered 
in  any  action  affecting  land  in  the  field  is 
the  date  of  promulgation  of  the  definition, 
a  date  subsequent  to  the  filing  of  the  offer. 

In  making  a  determination  of  a  geologic 
structure  "undefined,"  the  Department  has 
never  prepared  maps  or  diagrams  and  the 
regulation  governing  definitions  of  known 
geologic  structures  has  never  required  the 
preparation  of  maps  or  diagrams  of  the 
undefined  structures. 
John  P.  Dever,  A-28388  (Oct.  4,  1960) 

67  I.D.  367 

Where  the  facts  on  which  a  determina- 
tion that  land  is  within  the  known  geo- 
logical structure  of  a  producing  oil  and  gas 
field  are  known  prior  to  the  date  on  which 
a  noncompetitive  offer  to  lease  for  oil  and 
gas  is  filed,  it  is  the  date  of  the  ascertain- 
ment of  the  facts  and  not  the  announce- 
ment of  it  that  determines  whether  lands 


are   to   be   leased   competitively   or   non- 
competitively. 

Where  the  Director  of  the  Geological 
Survey  has  determined  that  lands  are 
within  the  known  geological  structure  of  a 
producing  oil  or  gas  field,  and  has  filed  a 
diagram  in  the  land  office  showing  the 
limits  of  the  field,  lands  found  to  be  within 
such  a  structure  may  be  leased  only  com- 
petitively after  the  date  on  which  the  facts 
on  which  the  determination  of  the  struc- 
ture is  based  are  known  and  a  noncompeti- 
tive offer  covering  lands  within  the  struc- 
ture filed  before  the  pronouncement  of  the 
definition  of  the  structure  but  after  the 
date  on  which  the  facts  were  ascertained 
must  be  rejected. 
John  J.  King,  A-28543  (Oct.  13,  1960) 

A  protest  against  the  noncompetitive 
leasing  of  land  on  the  ground  that  the  land 
is  in  the  known  geological  structure  of  a 
producing  field  is  properly  dismissed 
where  the  determination  that  the  land  is 
on  such  a  structure  is  not  made  until  after 
the  land  has  been  available  for  noncompet- 
itive filing. 

Macson  Oil  Company,  A-28970   (July  30, 
1962) 

A  noncompetitive  oil  and  gas  lease  is 
properly  canceled  as  to  land  known  to  be 
within  the  known  geologic  structure  of  a 
producing  gas  field  before  an  application 
to  lease  was  filed  and  the  Geological  Sur- 
vey is  not  bound  by  a  report  made  by  it 
that  the  land  is  not  within  a  known  struc- 
ture if  it  subsequently  discovers  that  such 
report  was  not  based  upon  information  of 
the  structure  known  before  the  application 
was  filed. 

The     Superior     Oil     Company,     A-28897 
(Sept  12,  1962) 

The  determination  of  the  boundary  lines 
of  the  known  geologic  structure  of  a  pro- 
ducing oil  or  gas  field  or  of  an  undefined 
addition  to  such  field  does  not  guarantee 
the  productiveness  of  the  area  so  desig- 
nated; the  known  geologic  structure  of  a 
producing  oil  or  gas  field  is  defined  as  the 
trap,  whether  structural  or  stratigraphic, 
in  which  an  accumulation  of  oil  and  gas 
has  taken  place  and  includes  all  acreage 
that  is  presumptively  productive. 
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Where  the  facts  on  which  a  determina- 
tion that  land  is  within  the  known  geologic 
structure  of  a  producing  oil  or  gas  field, 
whether  defined  or  undefined,  are  known 
prior  to  the  date  on  which  a  noncompeti- 
tive offer  to  lease  for  oil  and  gas  is  filed, 
it  is  the  date  of  the  ascertainment  of  the 
facts  and  not  the  announcement  of  it  that 
determines  whether  lands  are  to  be  leased 
competitively  or  noncoinpetitively. 

In  making  a  determination  of  a  geologic 
structure  "undefined,"  the  Department  has 
never  prepared  maps  or  diagrams  and  the 
regulation  governing  definitions  of  known 
geological  structures  has  never  required 
the  preparation  of  maps  or  diagrams  of 
the  undefined  structures. 
Columbian  Carbon  Company,  A-2870G 
(Oct.  10,  1962) 

It  is  proper  for  the  Geological  Survey  to 
determine  the  boundaries  of  the  known 
geologic  structure  of  a  producing  oil  or 
gas  field  by  delineating  the  known  or  in- 
ferred limits  of  the  structural  or  strati- 
graphic  trap  in  which  oil  or  gas  has  ac- 
cumulated without  attempting  to  point 
out  the  limits  of  the  producing  area  of 
such  trap. 
C.  W.  MacMillan,  A-29050  (Oct.  11,  1962) 

A  noncompetitive  oil  and  gas  lease  offer 
for  land  which  the  Geological  Survey  has 
determined  is  within  the  known  geologic 
structure  of  a  producing  gas  field  is 
properly  rejected,  and  a  request  for  the 
reinstatement  of  a  previous  offer  for  a 
noncompetitive  lease  on  such  land  is 
properly  denied  where  the  request  for 
reinstatement  is  filed  after  the  determina- 
tion that  the  land  is  within  the  known 
geologic  structure. 
Duncan  Miller,  A-29392  (Nov.  20,  1962) 

A  noncompetitive  oil  and  gas  lease  of- 
fer filed  on  July  17th  is  properly  rejected 
on  the  basis  of  information  that  the  land 
sought  for  leasing  is  within  a  known  geo- 
logic structure  of  a  producing  gas  field 
obtained  on  July  10th  by  a  Geological 
Survey  officer  who  witnessed  the  testing  of 
a  successful  well  on  the  same  structure  as 
the  land  described  in  the  offer  even  though 
the  well  was  not  completed  prior  to  July 
17th. 


The  effectiveness  of  a  determination  of 
the  boundaries  of  the  known  geologic 
structure  of  a  producing  field  is  not  de- 
pendent upon  the  filing  of  maps  or  dia- 
grams of  the  structure. 
Sheridan  L.  McGarry,  A-29518  (July  29, 
1983) 

A  determination  that  land  is  within  the 
undefined  known  geologic  structure  of  a 
producing  oil  or  gas  field  is,  in  effect,  a 
withdrawal  of  that  land  from  noncompeti- 
tive leasing,  and  where  that  determination 
is  reflected  by  the  records  of  the  Bureau 
of  Land  Management,  the  land  is  unavail- 
able for  noncompetitive  leasing  and  must 
be  excluded  in  determining  whether  a 
lease  offer  complies  with  the  requirements 
of  43  CFR  192.42(d). 

Empire  State  Oil  Company,  Jack  J.  Cryn- 
berff,  A-29761  (Mar.  6,  1964)        71  I.D.  92 

The  phrase  "known  geologic  structure  of 
a  producing  oil  and  gas  field"  has  been  so 
long  understood  to  include  oil  and  gas 
fields  which  once  produced  and  are  still 
capable  of  production,  although  not  cur- 
rently producing,  that  the  phrase  as  used 
in  Rev.  Stat.  2276(a)  (2)  will  be  considered 
to  have  the  same  meaning,  despite  the  fact 
that  the  word  "producing"  is  used  in  the 
next  paragraph  of  the  statute  to  mean 
actual  production. 

State  of   Utah,  A-29461  et  al.     (Oct.  30, 
1964)  71  I.D.  392 

XXIII.  LANDS  SUBJECT  TO 

Applications  for  noncompetitive  oil  and 
gas  leases  on  a  narrow  strip  of  land  along 
the  United  States-Canadian  border  which 
has  been  reserved  to  aid  in  the  better  en- 
forcement of  the  customs  and  immigration 
laws  are  properly  rejected  where  the  pro- 
posed use  of  the  land  would  not  be  com- 
patible with  the  purpose  for  which  the 
reservation  was  created  and  the  land  is 
not  well  adapted  to  exploration  or  ex- 
ploitation on  a  sound  basis. 
Earl  J.  Boehme  et  al,  A-26S11  (Jan.  27, 
1955)  62  I.D.  9 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  a  narrow  strip  of  land 
in  the  International  Boundary  Reserva- 
tion along  the  United  States-Canadian  bor- 
der is  properly  rejected  for  the  reasons 
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stated  in  Earl  J.  Boehme  et  al,  A-26811, 
decided  today  (62  I.D.  9). 
Melvin  A.  Muri,  E.  K.  Cheadle,  A-27007 
(Jan.  27, 1955) 

R.  8.  Miese,  A-27009  (Jan.  27, 1955) 

R.    8.   Miesse,   A-27173    (Nov.    17,    1955) 

Where  an  application  for  an  oil  and  gas 
lease  on  acquired  lands  is  rejected  as  to 
part  of  the  land  on  the  basis  that  such  land 
is  privately  owned  and,  on  appeal,  the 
applicant  submits  evidence  that  one  tract 
applied  for  is  owned  by  the  United  States, 
the  case  will  be  remanded  for  considera- 
tion of  the  evidence  that  the  tract  is  avail- 
able for  leasing. 

Henry  8.  Morgan,  A-26997  (Mar.  4,  1955) 

62  I.D.  68 

An  application  for  an  oil  and  gas  lease 
on  certain  acquired  lands  outside  the 
Olympic  National  Park,  which  has  been 
administered  by  the  National  Park  Serv- 
ice, is  properly  rejected  where  it  is  pro- 
posed to  exchange  the  lands,  if  determined 
to  be  surplus  to  the  needs  of  Federal  agen- 
cies, for  privately  owned  lands  in  the  na- 
tional park  system. 

Alexander    Grinstein,    A-27037     (Mar.    7, 
1955) 

When  an  oil  and  gas  lease  is  canceled 
and  that  cancellation  is  noted  on  the  tract 
books  of  the  land  office,  the  lands  formerly 
embraced  in  the  lease  immediately  become 
available  for  leasing  by  others  unless  they 
are  on  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  or  are  withdrawn 
from  further  leasing. 

C.   T.  Hegwcr  et   al.,  A-27002    (Mar.   11, 
1955)  62  I.D.  77 

Applications  for  oil  and  gas  leases  filed 
after  the  revocation  of  a  withdrawal  of  the 
land  covered  by  the  applications  but  be- 
fore the  date  specified  in  the  revocation 
order  for  the  receipt  of  applications  for 
the  land  must  be  rejected. 
Mary  E.  Brown,  A-27072  (Mar.  23,  1955) 

62  I.D.  107 

An  acquired  lands  oil  and  gas  lease  ap- 
plication is  properly  rejected  where  the 
land  applied  for  has  been  declared  to  be 
surplus  under  the  Surplus  Property  Act  of 
1944  and  the  mineral  rights  are  being  ad- 


ministered by   the   General  Services  Ad- 
ministration. 

William  O.  Segerstrom,  A-27076  (Mar  31, 
1955) 

Where  an  applicant  to  lease  acquired 
land  for  oil  and  gas  alleges  on  appeal  to 
the  Secretary  that  according  to  county 
land  records  the  land  applied  for  appears 
to  be  owned  by  the  United  States  and 
therefore  may,  contrary  to  the  decision  of 
the  Bureau  of  Land  Management,  be  avail- 
able for  oil  and  gas  lease,  and  where  the 
record  shows  that  the  Forest  Service, 
United  States  Department  of  Agriculture, 
has  apparently  approved  the  use  for  that 
purpose  of  all  the  land  for  which  the  ap- 
plicant has  applied,  thereby  presumptively 
acknowledging  that  the  land  has  been  ac- 
quired and  is  being  administered  under 
the  Bankhead-Jones  Farm  Tenant  Act, 
and  where  an  informal  land-status  report 
made  subsequently  to  the  appeal  simply 
adverts  to  the  fact  that  the  lands  in  ques- 
tion have  long  been  patented,  the  case 
will  be  remanded  to  the  Bureau  of  Land 
Management  to  determine  whether  the 
land  is  acquired  land. 
William  E.  Block,  Jr.,  A-27080  (Apr.  6, 
1955) 

Where  the  issuance  of  an  oil  and  gas 
lease  for  acquired  lands  would  be  incon- 
sistent with  a  program  of  the  National 
Park  Service  to  exchange  such  lands  for 
lands  within  a  national  park,  the  issuance 
of  the  lease  is  not  in  the  public  interest 
and  the  application  is  properly  rejected. 
Deville  E.  Bundy,  John  W.  McKnao,  Hal- 
vor  F.  Holoeck,  A-27092,  A-27094,  A-27095 
(Apr.  15,  1955) 

In  general  unless  the  Mineral  Leasing 
Act  or  a  withdrawal  or  reservation  specifi- 
cally provides  otherwise,  lands  withdrawn 
or  reserved  for  a  specific  purpose  are  avail- 
able for  leasing  under  the  Mineral  Leas- 
ing Act,  if  the  issuance  of  a  lease  will  not 
be  inconsistent  with  or  materially  interfere 
with  the  purposes  for  which  the  land  is 
withdrawn  or  reserved. 

Executive  Order  No.  5214  which  with- 
drew lands  in  Alaska  for  the  exclusive  use 
and  benefit  of  the  Navy  Department  for 
naval  purposes,  is  properly  interpreted  as 
not  by  itself  prohibiting  the  leasing  of  the 
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withdrawn  lands  under  the  Mineral  Leas- 
ing Act. 

Noel  Teuscher  et  al,  A-27099,  A-27104, 
A-27192  (May  31, 1955)  62  I.D.  210 

Where  oil  and  gas  deposits  reserved  to 
the  United  States  under  stockraising  home- 
stead entries  or  patents  were  undisposed 
of  on  Mar.  1,  1933,  when  the  lands  con- 
taining such  deposits  were  permanently 
withdrawn  from  all  forms  of  entry  or  dis- 
posal, those  deposits  are  not  subject  to 
leasing  under  the  terms  of  the  Mineral 
Leasing  Act. 

Devearl  W.  Dimond,  A-27131  (July  5, 
1955)  62  I.D.  260 

Where  a  noncompetitive  oil  and  gas 
lease  is  canceled  and  the  cancellation  noted 
on  the  tract  books  of  the  land  office,  the 
lands  formerly  embraced  in  the  lease  im- 
mediately become  available  for  leasing  by 
others  unless  they  are  on  a  known  geo- 
logic structure  of  a  producing  oil  or  gas 
field  or  are  withdrawn  from  further 
leasing. 

Zion  Oil  Company  et  al.,  A-27152  (Sept.  20, 
1955)  62   I.D.  369 

Where  the  extent  of  the  mineral  interest 
which  the  United  States  owns  in  acquired 
lands  is  in  dispute,  the  Bureau  of  Land 
Management  having  issued  leases  pur- 
porting to  cover  the  entire  mineral  interest 
in  the  lands  and  the  Government's  grantor 
claiming  to  own  50  percent  of  the  minerals 
in  the  lands,  that  part  of  a  decision  declar- 
ing that  the  United  States  owns  the  entire 
mineral  interest  in  the  land  will  be  set 
aside  where  the  Government's  grantor  was 
not  made  a  party  to  such  decision  and  was 
not  served  with  a  copy  of  the  decision  al- 
lowing him  a  right  of  appeal  therefrom 
and  where  a  proper  determination  of  the 
matter  is  necessary  for  the  administration 
of  the  lands. 

Halvor  Holbeck,  Mrs.  E.  B.  McFadden, 
The  Texas  Company,  A-27167,  A-27182 
(Nov.  14,  1955) 

Where  applications  for  oil  and  gas  leases 
on  acquired  lands  in  a  wildlife  refuge  are 
required  to  be  rejected  because  of  a  De- 
partmental regulation  forbidding  the  issu- 
ance of  such  leases  unless  the  lands  applied 
for  are  subject  to  a  unit  or  cooperative 
plan,   and  the  regulation  is  amended  to 


eliminate  this  requirement  and  to  establish 
different  conditions  for  the  issuance  of 
such  leases,  the  case  will  be  remanded  to 
the  Bureau  of  Land  Management  for  fur- 
ther consideration  of  the  applications  in 
light  of  the  amended  regulation. 
Elgin  A.  McKenna,  A-26817  (Dec.  5,  1955) 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  lands  which  have  been 
withdrawn  for  Indian  use  in  the  aid  of 
proposed  legislation  and  on  other  lands 
which  are  held  in  trust  for  certain  Indian 
tribes,  bands,  or  groups  is  properly  rejected. 
D.  Miller,  A-27227  (Dec.  12, 1955) 

An  application  for  a  noncompetitive  lease 
for  lands  which  are  within  the  known  geo- 
logic structure  of  a  producing  oil  and  gas 
field  at  the  time  the  application  is  filed 
must  be  rejected  because  such  lands  are 
withdrawn  from  noncompetitive  leasing. 
Max  Barash,  The  Texas  Company, 
A-27239  (Feb.  14,  1956)  63  I.D.  51 

Where  the  record  of  an  application  for 
patent  on  mining  claims  indicates  that  the 
claims  were  located  in  1948  on  lands  open 
to  mining  location  and  that  the  claims  are 
valid,  oil  and  gas  leases  issued  for  land 
included  in  the  claims  are  properly  can- 
celed to  the  extent  that  they  conflict  with 
such  locations  where  the  applications  for 
the  leases  were  filed  several  years  after  the 
mining  claims  were  located. 
Marion  F.  Jensen  et  al.,  Elden  F.  Keith 
et  al.,  A-27254,  A-27256,  A-27257  (Feb.  24. 
1956)  63  I.D.  71 

This  Department  is  without  authority 
to  issue  an  oil  and  gas  lease  covering  land 
already  leased  for  oil  and  gas  purposes 
under  the  Mineral  Leasing  Act. 

Although  an  oil  and  gas  lease  may  be 
a  nullity  insofar  as  it  purports  to  convey 
an  interest  in  oil  and  gas  deposits  already 
under  lease,  it  nevertheless  serves  to  segre- 
gate the  land  and  makes  it  unavailable  for 
further  leasing  until  such  time  as  its  revo- 
cation is  noted  on  the  records  of  the  local 
land  office  and  an  oil  and  gas  lease  issued 
to  another  for  the  same  land  prior  to  such 
notation  must  be  canceled. 
R.  B.  Whitakcr,  Mrs.  Jacqueline  Anderson. 
A-27284  (May  7,  1956)  63  I.D.  124 

Lands  included  within  an  outstanding 
oil  and  gas  lease,  whether  such  lease  is 
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void,  voidable,  or  valid,  are  not  available 
for  leasing  and  applications  filed  for  such 
lands  must  be  rejected. 
Joyce  A.  Cabot,  Allen  B.  Cabot,  Walter  G. 
Davis  ct  al,  A-27270  (May  7,  1956) 

63  I.D.  122 

A  noncompetitive  offer  to  lease  for  oil 
or  gas  lands  included  within  unpatented 
entries  not  impressed  with  an  oil  or  gas 
reservation  is  properly  rejected  where  the 
land  is  found  to  be  not  prospectively  valu- 
able for  oil  or  gas. 
Irma  Gregg,  A-27344  (Aug.  9,  1956) 

Lands  included  within  an  outstanding 
oil  and  gas  lease,  whether  such  lease  is 
void,  voidable,  or  valid,  are  not  available 
for  leasing  to  others  and  applications  filed 
for  such  lands  must  be  rejected. 
Albert  C.  Massa  et  al,  A-27158  (Supp.) 
(Aug.  28,  1956)  63  I.D.  279 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  offer  to  lease  such  land  must 
be  rejected. 

Arnold  R.  Gilbert,  A-27303  (Sept.  10, 1956) 

63  I.D.  328 

An  application  filed  prior  to  the  notation 
on  the  tract  book  of  the  relinquishment  of 
a  prior  lease  must  be  rejected  because  the 
land  is  not  available  for  leasing  until  such 
notation  is  made  and  the  land  does  not 
become  available  for  leasing  merely  be- 
cause of  the  passage  of  the  date  on  which 
the  relinquished  lease  would  otherwise 
have  expired  by  operation  of  law. 
Edgar  C.  Hornik,  A-27340  (Sept.  19,  1956) 

Acquired  lands  situated  within  the  limits 
of  an  incorporated  city  are  not  subject  to 
leasing  under  the  provisions  of  the  Mineral 
Leasing  Act  for  Acquired  Lands. 
D.  Miller,  A-27378  (Oct.  15,  1956) 

Duncan  Miller,  A-29897  (Nov.  19,  1963) 

An  oil  and  gas  lease  application  is  prop- 
erly rejected  where  the  lands  applied  for 
are  included  in  outstanding  oil  and  gas 
leases,  regardless  of  whether  the  outstand- 
ing leases  are  void,  voidable,  or  valid. 
Mary  Sue  Davis,  A-27381   (Oct.  31,  1956) 

Where  lands  applied  for  in  an  oil  and 
gas  lease  offer  consist  of  portions  of  the 
former  bed  of  the  Missouri  River  half  of 
which  apparently  was  included  in  the  Fort 


Peck  Indian  Reservation  and  the  other 
half  of  which  apparently  passed  to  the 
State  of  Montana,  the  lease  offer  is  properly 
rejected  where,  although  the  river  has 
since  changed  its  course  and  the  original 
ownerships  of  the  land  may  have  been  af- 
fected, there  appears  to  be  no  theory  upon 
which  the  land  could  again  have  become 
public  land. 

Mrs.  Grace  F.  Holbeck  et  al,  A-27361 
(Oct.  31,  1956) 

An  application  for  an  oil  and  gas  lease 
for  lands  in  the  bed  of  a  nonnavigable  lake 
must  be  rejected  where  it  is  determined  the 
lakebed  is  not  public  land. 
Grayce  R.  Hiler,  A-27370  (Dec.  19,  1956) 

It  is  error  to  hold  that  land  in  an  oil  and 
gas  lease  became  available  for  filing  at  the 
expiration  of  the  primary  term  of  the  lease 
when  in  fact  the  lease  was  extended  for 
another  5  years. 

Where  an  oil  and  gas  lease  is  in  its  ex- 
tended term,  no  application  can  be  filed  for 
the  leased  land  regardless  of  whether  the 
extension  of  the  lease  was  valid  or  invalid. 
Margaret  A.  Andrcivs,  Charles  B.  Gonsales, 
A-27328  (Feb.  4,  1957)  64  I.D.  9 

Where  lands  are  conveyed  to  the  United 
States  subject  to  outstanding  oil  and  gas 
leases  and  the  grantor  makes  no  reserva- 
tion, the  United  States  becomes  the  owner 
of  the  lessor's  interest  in  the  unexpired 
leases,  and  the  lessee  becomes  the  lessee  of 
the  United  States  so  that  the  United  States 
can  enforce  covenants  and  agreements  on 
the  part  of  the  lessee.  The  said  lands  are 
not  subject  to  noncompetitive  oil  and  gas 
leasing  under  the  Mineral  Leasing  Act  for 
Acquired  Lands  of  Aug.  7,  1947  (61  Stat. 
913;  30  U.S.C.  sec.  351  et  seq.),  until  it 
has  been  determined  that  the  outstand- 
ing oil  and  gas  leases  are  terminated.  As 
the  lands  were  acquired  under  the  provi- 
sions of  Title  III  of  the  Bankhead-Jones 
Farm  Tenant  Act  and  the  outstanding 
leases  were  due  to  expire  automatically  by 
their  own  terms  in  1944,  the  records  of  the 
Department  of  Agriculture  can  be  turned 
to  for  guidance  in  determining  whether 
the  outstanding  oil  and  gas  leases  are  ter- 
minated. 

Leasability  as  to  Noncompetitive  Oil  and 
Gas  Leasing  Under  the  Mineral  Leasing 
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Act  for  Acquired  Lands  of  August  7,  1947, 
of  Certain  Lands  Conveyed  to  the  United 
States  Under  the  Provisions  of  Title  III 
of  the  Bankhead- Jones  Farm  Tenant  Act 
Subject  to  Outstanding  Oil  and  Gas  Leases, 
M-36430  (Mar.  29,  1957) 

An  application  for  an  oil  and  gas  lease 
for  lands  which  it  is  determined  not  to 
claim  as  public  lands  omitted  from  a  sur- 
vey must  be  rejected. 
Ralph  L.  Bassett,  Edwin  J.  Keyser, 
A-27372  (May  20, 1957) 

It  is  proper  to  reject  an  oil  and  gas  lease 
offer  for  accreted  lands  formed  between 
the  date  of  survey  of  the  adjoining  lot  and 
the  date  of  entry  thereof  where  the  United 
States  patented  the  adjoining  lot  without 
an  oil  and  gas  reservation,  the  United 
States  has  filed  a  declaration  of  taking  for 
the  accreted  area,  and  the  United  States 
has  not  appealed  from  a  holding  by  the 
United  States  district  court  that  title  to 
such  accretions,  though  substantial  in 
amount,  passed  with  the  patent. 
Edwin  J.  Keyser,  A-27471  (May  20,  1957) 

An  oil  and  gas  lease  application  for  ac- 
quired land  which  is  set  apart  for  military 
purposes  when  the  application  is  filed  must 
be  rejected  as  such  land  is  not  subject  to 
leasing  under  the  Mineral  Leasing  Act  for 
Acquired  Lands  even  though  it  is  not  being 
used  for  the  purpose  for  which  it  is  set 
apart  and  though  the  record  indicates  that 
the  land  may  be  reported  to  the  General 
Services  Administration  as  surplus. 
Donald  M.  Snow,  A-27464  (July  29,  1957) 

If  there  is  persuasive  evidence  to  show 
that  a  prior  oil  and  gas  lease  was  canceled 
and  the  cancellation  was  noted  in  the 
official  tract  book  by  means  of  a  line  drawn 
through  the  serial  number  of  the  prior 
lease,  the  person  first  filing  a  qualified  oil 
and  gas  lease  offer  after  the  notation  was 
made  is  entitled  to  a  lease  of  the  land 
involved. 
John  Snyder,  A-27445  (Sept.  9,  1957) 

64  I.D.  353 

Oil  and  gas  lease  offers  are  properly 
rejected   where   the   land   applied   for   is 
covered  by  an  outstanding  lease. 
Raymond  J.  and  Harold  J.  Hansen  et  ah, 
A-27503  (Jan.  3, 1958) 


The  Mineral  Leasing  Act  of  1920  is  not 
applicable  to  lands  within  an  Indian 
reservation. 

Arthur  F.  C.  Hoffman,  A-27541    (Feb.  7, 
1958) 

Acquired  lands  situated  within  the  limits 
of  an  incorporated  city  or  set  apart  for 
naval  purposes  are  not  subject  to  leasing 
under  the  provisions  of  the  Mineral  Leasing 
Act  for  Acquired  Lands. 
Duncan  Miller,  A-27566  (Apr.  29,  1958) 

Where  the  records  of  the  Department 
show  a  tract  of  land  to  be  free  from  an 
adverse  claim,  an  oil  and  gas  lease  issued 
for  such  land  is  prima  facie  valid  even 
though  it  appears  thereafter  that  a  min- 
eral location  has  previously  been  made 
on  the  tract. 

Union  Oil  Company  of  California,  Ramon 
P.  Colvert,  A-27532  (May  28,  1958) 

65  I.D.  245 

Where  title  to  land  is  in  the  State  of 
New  Mexico  under  a  grant  to  the  Territory 
of  New  Mexico  later  confirmed  in  the  State, 
the  land  is  not  subject  to  leasing  under 
the  terms  of  the  Mineral  Leasing  Act. 
John  E.  Miles,  A-27577  (June  12,  1958) 

A  regulation  of  the  Department  which 
provided  that  where  a  tract  of  land  of 
less  than  640  acres  was  isolated  as  the 
result  of  a  partial  relinquishment  of  a 
lease  no  lease  offer  for  the  relinquished 
land  would  be  received  for  a  period  of  60 
days  from  the  date  the  partial  relinquish- 
ment was  filed,  did  not  apply  where  the 
tract  was  isolated  by  virtue  of  the  fact 
that  it  was  surrounded  by  lands  patented 
without  a  mineral  reservation  to  the 
United  States  before  the  partial  relin- 
quishment was  filed. 

Melvin  A.  Brown,  Blanche   W.  Siveeney, 
A-27580  (June  27,  1958) 

43  CFR  192.42(d)  (2),  which  formerly 
provided  that  where  a  tract  of  less  than 
640  acres  was  isolated  as  a  result  of  the 
partial  relinquishment  of  a  lease,  no  lease 
offer  would  be  received  for  the  relin- 
quished land  for  60  days  after  the  date  of 
filing  the  partial  relinquishment,  does  not 
bar  the  inclusion  of  such  isolated  tracts  in 
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an  offer  covering  over  G40  acres  which  is 
filed  prior  to  the  end  of  the  60-day  period. 
Edward  C.  Donohue,  A-27543  (June  27, 
1958) 

Lands  improperly  included  in  patents 
because  of  their  known  mineral  character 
are  not  subject  to  oil  and  gas  leases  until 
the  patents  are  canceled  and  the  avail- 
ability of  the  land  for  leasing  is  noted  on 
the  tract  book. 

Patricia  T.  Zebal  et  al,  A-27616  (July  18, 
1958)  65  I.D.  293 

An  application  for  a  noncompetitive  oil 
and  gas  lease  on  lands  which  have  been 
placed  in  an  Indian  reservation  is  properly 
rejected. 

Lands  placed  in  an  Indian  reservation 
are  under  the  jurisdiction  of  the  Bureau 
of  Indian  Affairs  and  not  subject  to  leasing 
by  the  Bureau  of  Land  Management. 
Paul  T.  Hoffman,  A-27605  (July  24,  1958) 

An  acquired  lands  oil  and  gas  lease  ap- 
plication is  properly  rejected  where  the 
land  applied  for  has  been  declared  surplus 
under  the  Surplus  Property  Act  of  1944 
and  the  mineral  rights  are  being  admin- 
istered by  the  General  Services  Admin- 
istration. 

Duncan  Miller,  Leland  K.  Whittier  et  al, 
A-27623  (July  28,  1958) 

After  issuance  of  an  oil  and  gas  lease  of 
acquired  lands  in  which  the  United  States 
owns  the  entire  mineral  interest,  the  ap- 
plicant's statement,  offered  in  an  appeal 
relating  to  the  same  application  in  re- 
sponse to  which  the  lease  was  issued,  that 
his  examination  of  the  title  records  indi- 
cates that  certain  of  the  lands  excluded 
from  the  lease  because  the  United  States 
owns  only  a  50  percent  interest  in  the  min- 
erals are  wholly  owned  by  the  United 
States  requires  remanding  for  a  deter- 
mination whether  additional  lands  may  be 
available  for  inclusion  in  the  lease. 
Henry  S.  Morgan,  A-27621  (Sept.  17, 1958) 

Oil  and  gas  lease  offers  are  properly  re- 
jected where  the  land  applied  for  is  cov- 
ered by  an  existing  lease. 

Offers  to  lease  for  oil  and  gas  lands 
covered  by  an  oil  and  gas  lease  in  its 
extended  term,  whether  the  extension  is 
valid  or  invalid,  must  be  rejected  because 
such  lands  are  not  open  to  filing  until  the 


cancellation  or  revocation  of  the  lease  has 
been  noted  in  the  tract  book. 
Richard    P.    Be    Smet    et    at,    A-27837 
(Oct.  29,  1958) 

Where  the  records  of  the  Department 
show  that  public  lands  have  been  set  aside 
as  a  permanent  addition  to  an  Indian 
reservation,  those  lands  are  not  available 
for  oil  and  gas  leasing  under  the  provi- 
sions of  the  Mineral  Leasing  Act. 
G.  E.  Kadane  &  Sons,  A-27671  (Oct.  30. 
1958)  65  I.D.  446 

Tide  lands  in  the  Territory  of  Alaska  are 
not  subject  to  oil  and  gas  leasing  under  the 
terms  of  the  Mineral  Leasing  Act. 
Lay  ton  A.  Bennett  et  al.,  A-27659  (Nov.  3, 
1958) 

Where  an  oil  and  gas  lease  is  relin- 
quished and  the  relinquishment  is  noted  on 
the  tract  book  prior  to  the  normal  expira- 
tion date  of  the  lease,  the  leased  land  be- 
comes available  for  filing  immediately 
thereafter  despite  another  erroneous  nota- 
tion on  the  tract  book  that  the  lease  termi- 
nated by  operation  of  law  at  the  end  of  its 
normal  term. 
Duncan  Miller,  A-27728  (Nov.  12,  1958) 

Lands  withdrawn  by  the  Secretary  of  the 
Interior  in  aid  of  proposed  legislation  for 
the  benefit  of  Indians  and  placed  under 
the  administrative  control  of  the  Commis- 
sioner of  Indian  Affairs  are  not  available 
for  oil  and  gas  leasing  under  the  Mineral 
Leasing  Act. 

Betty     Ruth     Wright     ct     al,     A-27519 
(Nov.  14,  195S) 

Indian  trust  patents  or  fee  patents  of 
record,  even  if  they  are  invalid  or  void, 
segregate  the  land  so  as  to  make  it  avail- 
able for  oil  and  gas  leasing,  and  applica- 
tions filed  for  such  lands  must  be  rejected. 
Availability  of  Lands  for  Oil  and  Gas  Lean- 
ing— Boundaries  of  the  Fort  Peck  Indian 
Reservation,  M-36539  (Nov.  19,  1958) 

An  oil  and  gas  lease  offer  for  mineral 
deposits  within  lands  acquired  by  the 
United  States  which  lands  have  been  set 
apart  for  military  or  naval  purposes  is 
properly  rejected  under  section  3  of  the 
Mineral  Leasing  Act  for  Acquired  Lands 
without  any  showing  that  the  mineral  de- 
posits have  also  been  so  set  aside. 
Duncan  Miller,  A-27737  (Nov.  20,  1958) 
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When  an  offer  for  an  oil  and  gas  lease  on 
icquired  lands  is  rejected  on  the  ground 
;hat  the  land  is  not  subject  to  leasing  be- 
cause not  owned  by  the  United  States  and 
he  offeror  submits  evidence  that  at  least 
i  portion  of  the  land  was  conveyed  to  the 
United  States,  the  case  will  be  remanded 
;o  permit  the  offeror  to  submit  conclusive 
evidence  of  ownership  of  the  land  or  min- 
eral rights  by  the  United  States  at  the 
;ime  when  the  lease  offer  was  filed  and 
;hereafter. 

Lee    F.    Murphy,     Shell    Oil    Company, 
1-27799  (Jan.  23,  1959) 

Oil  and  gas  deposits  in  lands  covered  by 
i  right-of-way  acquired  by  a  railroad  under 
any  law  of  the  United  States  may  be  leased 
)nly  to  the  owner  or  transferee  of  the 
right-of-way. 

Bernie     B.     Bergevin,     Tom     Boskovich, 
A-27813  (Jan.  30,  1959) 

So  long  as  lands  are  shown  upon  the  tract 
books  as  having  been  patented  without  a 
mineral  reservation,  noncompetitive  offers 
to  lease  them  for  oil  and  gas  must  be 
rejected. 

9".    8.    Davis    et    ah,    A-27758,    A-27849, 
A-27858  (Jan.  30,  1959) 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  application  filed  for  such 
land  must  be  rejected  regardless  of 
whether  the  outstanding  lease  was  or  was 
not  properly  extended. 
JR.  H.  Young,  Jr.,  Mary  R.  Sivley,  A-27G40 
■  (Jan.  30, 1959) 

Where  an  oil  and  gas  lease  offer  filed  for 
land  claimed  to  be  in  a  relinquished  rail- 
road right-of-way  is  rejected  for  the  rea- 
son that  no  notation  has  been  made  in  the 
tract  book  of  the  relinquishment,  the  re- 
jection will  be  suspended  where  the  offeror 
shows  that  there  is  a  notation  of  a  relin- 
quishment apparently  in  connection  with 
the  right-of-way  and  the  case  will  be  re- 
manded for  a  determination  of  the  facts 
respecting  the  apparent  relinquishment 
and  the  status  of  the  land. 
Frank  M.  Qallivan,  A-27830  (Feb.  4,  1959) 

Lands  the  title  to  which  has  been  con- 
veyed to  the  United  States  pursuant  to  a 
private  exchange  authorized  by  section  8 


of  the  Taylor  Grazing  Act  do  not  become 
available  for  offers  to  lease  for  oil  and 
gas  simply  upon  the  acceptance  of  title  on 
behalf  of  the  United  States,  but  only  when 
an  order  is  issued  opening  them  to  such 
disposition. 

Southern  California  Petroleum  Corpora- 
tion, A-27S51  (Feb.  25,  1959)        66  I.D.  61 

Lands  the  title  to  which  is  conveyed  to 
the  United  States  pursuant  to  a  private 
exchange  authorized  by  section  8(b)  of 
the  Taylor  Grazing  Act  do  not  become 
available  for  oil  and  gas  leasing  simply 
upon  acceptance  of  title  by  the  United 
States,  but  only  when  an  order  is  issued 
opening  the  lands  to  such  disposition. 
J.  E.  Dawson,  Jr.,  A-27838  (Mar.  2,  1959) 

Land  embraced  within  an  outstanding 
lease  becomes  land  unavailable  for  leasing 
from  the  date  the  lease  is  signed  by  an 
authorized  officer  of  the  United  States 
even  though  the  lease  term  does  not  begin 
until  the  first  of  the  following  month  and 
an  offer  filed  for  such  land  after  the  sign- 
ing of  the  lease  must  be  rejected. 
Stephen  P.  Dillon,  Martha  M.  Roderick, 
A-27880  (Apr.  7,  1959)  68  I.D.  148 

Waring  Bradley,  Anthony  Evanco,  A-28337 
(July  22, 1960) 

Lands  consisting  of  tidelands  along  the 
Alaska  coast  or  of  beds  and  bottoms  of 
navigable  rivers  or  lakes  in  Alaska  are  not 
subject  to  leasing  under  the  Mineral  Leas- 
ing Act. 

Pexco,  Inc.  et  al,  A-27868  (Apr.  7,  1959) 

6^  I.D.  152 

Where  the  records  of  the  Department 
show  that  lands  have  been  set  apart  for 
the  use  and  occupation  of  Indians,  those 
lands  are  not  available  for  oil  and  gas 
leasing  under  the  provisions  of  the  Mineral 
Leasing  Act. 

Charles  B.  Gonzales,  A-27944  (Apr.  22, 
1959) 

Where  an  oil  and  gas  lease  offer  is  re- 
jected as  to  a  tract  of  land  on  the  ground 
that  the  tract  has  been  patented,  the  case 
will  be  remanded  for  further  considera- 
tion of  the  offer  where  the  records  indi- 
cate that  the  patent  does  not  cover  such 
land. 
Ethel  Severson,  A-27921  (May  21,  1959) 
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Land  withdrawn  for  military  purposes 
by  means  of  a  public  land  order  which 
specifically  withdraws  the  land  from  min- 
eral leasing  but  permits  the  Secretary  of 
the  Interior  to  authorize  surface  uses  and 
removal  of  materials  thereon  is  not  thereby 
subjected  to  oil  and  gas  leasing. 

Section  6  of  the  act  of  Feb.  28,  1958, 
does  not  give  the  Secretary  of  the  Interior 
authority  to  issue  oil  and  gas  leases,  with 
the  concurrence  of  the  Secretary  of  De- 
fense, on  lands  in  existing  withdrawals 
which  expressly  prohibit  mineral  leasing. 
B.  L.  Haviside,  Jr.,  A-27932  (July  21, 1959) 

66  I.D.  271 

The  regulation  which  provides  that  a 
document  required  to  be  filed  within  a 
stated  period,  the  last  day  of  which  falls  on 
a  nonbusiness  day,  is  timely  filed  if  it  is 
filed  on  the  next  business  day  the  office  is 
open  to  the  public,  permits  additional  time 
for  filing  an  application  for  extension  of 
a  noncompetitive  oil  and  gas  lease  when 
the  expiration  of  the  primary  term  of  the 
lease  falls  on  a  nonbusiness  day,  but  dur- 
ing that  additional  time,  the  land  formerly 
covered  by  the  lease  is  not  segregated  solely 
because  an  application  for  extension  may 
be  filed ;  if  an  application  for  extension  is 
not  timely  filed,  the  land  is  available  for 
new  offers  on  the  first  day  following  the 
expiration  date  of  the  primary  term  of  the 
lease  even  though  the  expiration  date  fell 
on  a  nonbusiness  day. 

Malcolm  C.  Petrie,  A-28006  (July  31. 1959) 

66  I.D.  288 

Where  noncompetitive  oil  and  gas  leases 
in  their  5-year  extended  term  expire  by 
operation  of  law,  the  lands  formerly  em- 
braced in  the  leases  immediately  become 
available  for  leasing  by  others,  and  the 
fact  that  the  former  lessees  contend  that 
the  leases  were  extended  by  operation  of 
law  on  the  basis  of  an  alleged  discovery 
of  oil  and  gas  on  one  of  the  leases  does  not 
prevent  the  filing  of  lease  offers  therefor. 
Duncan  Miller,  A-27959  (Aug.  3,  1959) 

An  oil  and  gas  lease  offer  for  lands  cov- 
ered  by    an   outstanding   lease   must   be 
rejected. 
Duncan  Miller,  A-27986  (Aug.  4,  1959) 


Lands  consisting  of  beds  and  bottoms  of 
navigable  rivers  in  Alaska  are  not  subject 
to  leasing  under  the  Mineral  Leasing  Act. 
Pexco,  Inc.,  A-2S010  (Aug.  6,  1959) 

An  oil  and  gas  lease  offer  is  properly 
rejected  where  the  lands  applied  for  are 
covered  by  existing  leases. 

An  offer  to  lease  lands  covered  by  exist- 
ing oil  and  gas  leases  in  their  extended 
terms,  whether  the  extensions  are  valid  or 
invalid,  must  be  rejected  because  such 
lands  are  not  open  to  filing  until  the  can- 
cellation or  revocation  of  the  leases  has 
been  noted  in  the  tract  book. 
Duncan  Miller,  A-28008  (Aug.  10,  1959) 

Lands  included  in  desert  land  entries  not 
impressed  with  a  reservation  of  oil  and  gas 
are  subject  to  filing  of  offers  for  oil  and  gas 
leases  and  where  the  lands  are  determined 
to  be  prospectively  valuable  for  oil  and  gas 
as  the  result  of  such  an  offer  a  lease  may 
properly  be  issued  to  the  offeror  and  subse- 
quent applications  are  properly  rejected. 
Joseph  8.  Rose,  Jr.,  Thomas  C.  Moran, 
A-27929  (Aug.  10,  1959) 

Under  the  automatic  termination  provi- 
sion of  section  31  of  the  Mineral  Leasing 
Act,  that  upon  failure  of  a  lessee  to  pay  his 
rental  on  or  before  the  anniversary  date 
the  lease  will  be  automatically  terminated, 
a  lessee  has  the  whole  of  the  anniversary 
date,  while  the  land  office  is  open  for  busi- 
ness, within  which  to  pay  the  rental,  and 
an  oil  and  gas  lease  application  filed  on  the 
anniversary  date  for  land  included  in  the 
prior  lease  is  prematurely  filed  and  must 
be  rejected,  the  prior  lease  being  in  effect 
for  the  whole  day. 
Duncan  Miller,  A-28041  (Sept.  23,  1959) 

66  I.D.  342 

Land  withdrawn  for  military  purposes 
by  means  of  a  public  land  order  which  spe- 
cifically withdraws  the  land  from  mineral 
leasing  but  permits  the  Secretary  of  the 
Interior  to  authorize  surface  uses  and  re- 
moval of  materials  thereon  is  not  thereby 
subjected  to  oil  and  gas  leasing. 
B.  L.  Haviside,  Jr.,  A-28056  (Sept.  29, 
1959) 

Land  included  in  an  outstanding  oil  and 
gas  lease  which  has  been  extended  by  the 
manager  is  not  available  for  leasing  to 
others  and  an  application  filed  for  such 
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Land  must  be  rejected  regardless  of  whether 
the  outstanding  lease  was  or  was  not  prop- 
erly extended. 

Duncan  Miller  et  al,  A-28120  (Nov.  9, 
1959)  M  I.D.  380 

M.  Blaine  Peterson,  A-28111  (Nov.  23, 
1959) 

Where  the  Geological  Survey  reports  to 
the  manager  that  a  lease  is  extended  by 
reason  of  production  and  the  manager  so 
notes  the  serial  register  page,  the  lands 
covered  by  the  lease  are  not  available  for 
further  leasing  until  the  termination  of  the 
lease  is  noted  in  the  tract  books,  even 
though  in  fact  production  on  the  lease  had 
ceased  prior  to  the  termination  of  the  pri- 
mary term  of  the  lease. 

Offers  to  lease  for  oil  and  gas  for  lands 
covered  by  an  oil  and  gas  lease  in  its  ex- 
tended term  must  be  rejected,  whether  the 
extension  is  valid  or  not,  because  such 
lands  are  not  open  to  filing  until  the  can- 
cellation or  termination  of  the  lease  has 
been  noted  on  the  tract  book. 

A  noncompetitive  oil  and  gas  lease  offer 
for  lands  within  the  limits  of  the  known 
geological  structure  of  a  producing  oil  and 
gas  field  must  be  rejected. 
Duncan  Miller,  Louise  Cuccia,  A-28059 
(Nov.  17,  1959)  66  I.D.  388 

Oil  and  gas  deposits  in  lands  under 
stock-raising  homestead  entry  on  Mar.  1, 
1933,  when  vacant,  unreserved  and  un- 
disposed of  public  lands  were  added  to  the 
Navajo  Indian  Reservation  constituted  a 
separate  estate  in  such  lands  which  be- 
came a  part  of  the  reservation  and  was 
thereafter  unavailable  for  leasing  under 
the  Mineral  Leasing  Act. 
Charles  E.  Howell,  Sr.,  A-28138  (Feb.  1, 
1960) 

The  Department  ruling  that  land  in- 
cluded in  an  outstanding  oil  and  gas  lease 
is  not  available  for  leasing  to  others  and 
that  an  application  filed  for  such  land  must 
be  rejected  regardless  of  whether  the  out- 
standing lease  was  or  was  not  properly 
extended  is  adhered  to. 
Duncan  Miller  et  al,  A-28258  et  al. 
(Feb.  10,  1960) 

An  oil  and  gas  lease  offer  which  desig- 
nates land  conveyed  to  the  United  States 
subject  to  a  conveyance  by  a  prior  grantor 


of  a  one-half  interest  in  all  the  minerals  to 
a  third  party  and  a  subsequent  reservation 
to  another  grantor  of  a  one-half  interest 
in  all  the  minerals  is  properly  rejected  for 
want  of  ownership  by  the  United  States 
of  any  minerals  in  the  land. 
Ray  T.  Rader,  A-28204    (Mar.  28,  1960) 

Lands  withdrawn  from  all  forms  of  ap- 
propriation under  the  public  land  laws, 
including  the  mineral  leasing  laws,  and 
reserved  for  use  by  the  Department  of  the 
Army,  are  not  available  for  leasing  under 
the  Mineral  Leasing  Act  of  1920,  and  oil 
and  gas  lease  offers  for  such  lands  are 
properly  rejected. 

The  Secretary  of  the  Interior  is  not  au- 
thorized by  section  6  of  the  act  of  Feb.  28, 
1958,  to  issue  oil  and  gas  leases  on  lands 
in  existing  withdrawals  which  expressly 
prohibit  mineral  leasing. 
Glenn  S.  Miller  et  ah,  A-28232  (Mar.  29, 
1960) 

An  oil  and  gas  lease  offer  is  properly 
rejected  where  the  land  applied  for  is 
covered  by  outstanding  leases  even  though 
such  leases  may  have  been  improperly 
extended. 

Blanche  W.  Sweeney,  A-28202   (Apr.   14, 
1960)  67  I.D.  139 

Tidelands  along  the  coast  of  Alaska  were 
not  subject  to  oil  and  gas  leasing  under  the 
terms  of  the  Mineral  Leasing  Act  prior 
to  the  admission  of  Alaska  into  the  Union 
and  are  not  now. 

Lora    Colyer   and   Dixie   Anthony   et   al., 
A-28194  (Apr.  15,  1960) 

Lands  withdrawn  from  all  forms  of  ap- 
propriation under  the  public  land  laws, 
including  the  mining  and  mineral  leasing 
laws,  and  reserved  for  use  by  the  Depart- 
ment of  the  Air  Force,  are  not  available 
for  leasing  under  the  Mineral  Leasing  Act 
of  1920,  and  an  oil  and  gas  lease  offer  for 
such  lands  is  properly  rejected. 
Frank  M.  McGinley,  A-28244  (May  12, 
1960)  67  I.D.  194 

Tidelands  along  the  coast  of  Alaska  were 
never  subject  to  leasing  under  the  terms 
of  the  Mineral  Leasing  Act. 
L.  E.  Linck,  A-28251  (May  23,  1960) 

A  suspension  of  an  oil  and  gas  lease  term 
during    military     service     of    the    lessee 
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granted  by  a  competent  official  of  the  De- 
partment of  the  Interior,  though  based 
upon  an  error  of  law,  segregates  the  land 
embraced  in  the  lease  and  prevents  initia- 
tion of  rights  by  other  lease  offerors  until 
termination  of  the  erroneous  suspension 
is  noted  in  the  tract  book. 
E.  B.  Todhunter,  Victoria  L.  Guccia, 
A-28197  (May  23,  1960) 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  application  for  such  land 
must  be  rejected. 

Edwin  G.  Gibbs  et  al,  A-28261    (June  8, 
1960)  67  I.D.  229 

Acquired  lands  situated  within  the  limits 
of  an  incorporated  city  or  set  apart  for 
military  purposes  are  not  subject  to  leas- 
ing under  the  Mineral  Leasing  Act  for 
Acquired  Lands. 
Duncan  Miller,  A-28269  (June  8,  1960) 

Where  an  application  for  a  noncompeti- 
tive oil  and  gas  lease  is  sent  by  registered 
mail  to  the  Bureau  of  Land  Management 
in  Washington,  it  is  deemed  to  be  filed  in 
the  Bureau  at  the  time  it  is  received  in  the 
Secretary's  Mail  Center  and  if  at  that  time 
the  land  applied  for  is  included  in  an  out- 
standing lease,  the  application  is  properly 
rejected. 

William  R.  Moore,  Jr.,  A-2S304   (June  9, 
1960) 

An  offer  to  lease  land  noncompetitively 
for  oil  and  gas  purposes  is  properly  re- 
jected where  the  land  applied  for  is  em- 
braced in  an  existing  oil  and  gas  lease  on 
the  date  the  offer  is  filed. 
Duncan  Miller,  A-28305   (June  13,  1960) 

Under  the  regulation  in  effect  at  times 
material  to  this  appeal,  the  pendency,  at 
the  expiration  of  the  5-year  extended  term 
of  a  lease,  of  an  application  for  a  partial 
assignment  of  the  lease  did  not  segregate 
the  leased  lands  and  such  lands  were  avail- 
able for  leasing  within  the  meaning  of 
43  CFR,  1958  Supp.,  192.42(d)  on  the  day 
after  the  lease  expired. 
Clem  Daneau,  A-28309  (June  14,  1960) 

The  partial  rejection  of  an  oil  and  gas 
lease  application  and  the  partial  cancella- 
tion of  oil  and  gas  leases  are  proper  as  to 
unsurveyed  lands  which,  according  to  de- 
terminations of  the  cadastral  engineering 


officer  based  upon  the  applicants'  descrip- 
tions   of    the    land,    conflict    with    leases 
issued  pursuant  to  prior  offers. 
Waring    Bradley,    James    M.     Snowden, 
A-28294,  A-28318  (June  28,  1960) 

67  I.D.  241 

An  offer  to  lease  for  oil  and  gas  for  lands 
covered  by  an  oil  and  gas  lease  in  its  ex- 
tended term  must  be  rejected,  whether  the 
extension  is  valid  or  not,  because  such 
lands  are  not  open  to  filing  until  the  can- 
cellation or  termination  of  the  lease  has 
been  noted  on  the  tract  book. 
W.  W.  Priest,  A-28319  (June  28,  1900) 

Offers  for  oil  and  gas  leases  under  the 
Mineral  Leasing  Act  for  lands  in  the  north 
half  of  the  bed  of  the  San  Juan  River  from 
the  Utah-Colorado  border  to  the  mouth  of 
Chinle  Creek  are  properly  rejected  in  view 
of  the  pendency  of  litigation  between  the 
United  States  and  Utah  over  title  to  the 
bed  of  the  river  and  the  uncertainty  of 
any  determination  that  the  land  does  not 
fall  within  the  Navajo  Indian  Reservation. 
Pexco,  Inc.  et  al.,  A-28017  (July  11,  1960) 

An  offer  to  lease  for  oil  and  gas  lands 
covered  by  an  oil  and  gas  lease  in  its 
extended  term  because  of  partial  assign- 
ments must  be  rejected,  whether  the  ex- 
tension is  valid  or  not,  because  such  lands 
are  not  open  to  filing  until  the  cancellation 
or  termination  of  the  lease  has  been  noted 
on  the  tract  book. 
Bette  M.  Snyder,  A-28362  (July  28,  1960) 

An   oil   and   gas  lease  offer  for  lands 
included   in   outstanding   leases   must  be 
rejected. 
Duncan  Miller,  A-28378  (Aug.  5,  1960) 

Applications  for  oil  and  gas  leases  of 
lands  formerly  used  by  the  United  States 
Army  as  artillery  ranges  and  bombing 
areas  and  which  possibly  contain  unex- 
ploded  ordnance  will  not  be  allowed  even 
though  the  applicants  agree  to  file  stipu- 
lations absolving  the  United  States  of  any 
liability  should  accident  occur  due  to  pos- 
sible contamination  by  unexploded  ord- 
nance. 

Stanford  L.  Xeal  ct  al.,  Paul  J.  Hilligardt 
et  al.,  A-28118,  A-28254  (Sept.  2,  1960) 

An  oil  and  gas  lease  offer  for  mineral 
deposits  within  lands  acquired  by  the 
United  States  which  lands  have  been  set 
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apart  for  military  or  naval  purposes  is 
properly  rejected  under  section  3  of  the 
Mineral  Leasing  Act  for  Acquired  Lands 
without  any  showing  that  the  mineral  de- 
posits have  also  been  set  aside  for  such 
!  purposes. 

Acquired  lands  which  are  declared  sur- 
plus are  not  subject  to  leasing  under  the 
Mineral  Leasing  Act  for  Acquired  Lands. 
Duncan  Miller,   A-28446    (Oct.  14,   1960) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected where  the  lands  applied  for  are  em- 
braced in  a  homestead  patented  without  a 
mineral  reservation  to  the  United  States. 
|  Doris  L.  Ervin,  A-28403   (Oct.  26,  1960) 

'•[  J  An  offer  to  lease  for  gas  and  oil  is 
1  properly  rejected  if  on  the  date  of  the 
offer,  a  portion  of  the  land  is  held  under 
another  valid  lease  and  the  remainder  of 
1  the  land  is  tideland  and  likewise  unavail- 
able for  leasing. 
Duncan  Miller,  A-2S499    (Nov.  22,  1960) 

The  rejection  of  an  oil  and  gas  lease 
offer  for  unsurveyed  land  on  the  ground 
that  the  land  is  covered  by  outstanding 
leases  will  be  set  aside  and  the  case  re- 
manded for  reconsideration  where  a  recent 
protracted  survey  of  the  area  indicates 
that,  due  to  the  irregular  size  of  the  sec- 
tions in  which  the  land  applied  for  is  sit- 
uated, most  of  the  land  included  in  the 
offer  is  probably  available  for  leasing. 
Norman  E.  Hanson,  A-28532  (Jan.  4,  1961) 

Public  lands  in  Alaska  that  are  included 
in  a  withdrawal  remain  subject  to  leasing 

I  for  oil  and  gas,  at  the  discretion  of  the 
Secretary  of  the  Interior,  in  the  absence 
of  a   specific  prohibition   thereof   in   the 

:  withdrawal  order,  or  an  applicable  statute, 
and  cannot  be  considered  ''unavailable  for 
leasing"  within  the  meaning  of  the  640- 
acre  limitation  rule. 

West      Central      Corporation,      A-28523 
(Feb.  2,  1961) 

An  application  for  land  covered  by  an 
outstanding  oil  and  gas  lease  must  be  re- 
jected. 

J.  Harry  Henderson,   A-28583    (Feb.   10, 
1961) 

Where  the  Secretary  of  Defense  deter- 
mines upon  consultation  with  the  Secre- 
tary of  the  Interior,  pursuant  to  section  6 


of  the  act  of  Feb.  28,  1958,  that  min- 
eral exploration  of  a  military  reservation 
is  inconsistent  with  the  military  use  of  the 
lands,  offers  to  lease  such  lands  for  oil  and 
gas  must  be  rejected. 

J.  G.  Hatheicay  et  ah,  A-27368,  A-27523 
(Feb.  28,  1961)  68  I.D.  48 

An  oil  and  gas  lease  offer  is  properly  re- 
jected where  the  land  applied  for  is  cov- 
ered by  outstanding  extended  leases  re- 
gardless of  whether  the  extensions  were 
proper. 
Duncan  Miller,  A-28599  (Apr.  3,  1961) 

The  filing  of  an  application  for  a  single 
extension  of  a  noncompetitive  lease  under 
section  17  of  the  Mineral  Leasing  Act, 
as  amended,  segregates  only  the  lands 
leased  during  the  initial  5-year  lease  term 
which  are  included  in  the  extension  ap- 
plication, and  the  remaining  leased  lands 
not  included  in  the  application  become 
available  for  new  offers  upon  the  expira- 
tion of  the  5-year  term  of  the  lease. 
Duncan  Miller,  A-28588  (June  20,  1961) 

68  I.D.  158 

Land  embraced  in  an  outstanding  lease 
becomes  land  unavailable  for  leasing  from 
the  date  the  lease  is  signed  even  though 
the  lease  term  does  not  begin  until  the  first 
of  the  following  month  and  an  offer  filed 
for  such  land  in  the  interim  must  be  re- 
jected. 
Duncan  Miller,  A-28647  (July  20,  1961) 

Public  land  withdrawn  for  the  protec- 
tion of  wTildlife  is  not  thereby  removed 
from  the  operation  of  the  Mineral  Leasing 
Act  and,  in  the  absence  of  affirmative  ac- 
tion by  the  Department  closing  the  area  to 
oil  and  gas  leasing,  offers  to  lease  the  land 
for  oil  and  gas  purposes  may  be  filed. 
James  K.  Tallman  et  al.,  A-28594,  A-28609, 
A-28619  (Sept.  1,  1961)  68  I.D.  256 

A  regulation  governing  the  availability 
of  lands  for  further  oil  and  gas  lease 
offers,  which  became  effective  on  Jan.  7, 
1960,  is  applicable  to  lands  included  in 
a  lease  relinquished  on  Jan.  6,  1960,  where 
the  notation  of  the  relinquishment  was  not 
made  until  Jan.  15,  1960. 
Duncan  Miller,  A-28689   (Sept.  13,  1961) 

Land  within  an  outstanding  oil  and  gas 
lease  is  not  available  for  leasing  and  an 
application    which   covers   less   than    640 
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acres  of  land  exclusive  of  such  land  and 
which    does    not   include    adjoining   land 
available  for  leasing  should  be  rejected. 
J.  Penrod  Toles,  A-28534   (Oct.  16,  1961) 

68  I.D.  285 

The  pendency  at  the  expiration  date  of 
an  oil  and  gas  lease  of  a  partial  assign- 
ment of  the  lease,  which  upon  approval 
would  extend  the  term  of  the  segregated 
leases,  does  not  make  the  land  unavailable 
for  the  filing  of  offers  after  the  expiration 
of  the  lease. 

Sheridan  L.  McGarry,  A-28759   (Jan.  26, 
1962) 

Where  it  appears  that  lands  were  omit- 
ted from  public  land  surveys  through  gross 
error  or  fraud,  the  omitted  lands  are  open 
to  the  filing  of  offers  to  lease  for  oil  and 
gas  and,  if  all  else  be  regular,  to  the  issu- 
ance of  an  oil  and  gas  lease. 
Ralph  E.  May,  C.  S.  McGhee,  A-29014 
(Jan.  30, 1962) 

Where  the  Secretary  exercises  his  dis- 
cretionary authority  to  issue  oil  and  gas 
leases  in  a  formal  manner  by  issuing  a 
regulation  closing  certain  areas,  such  as 
wildlife  refuges,  to  further  oil  and  gas 
leasing,  it  is  proper  to  reject  all  pending 
offers  for  such  lands,  even  though  some 
were  filed  while  the  lands  were  open  to 
leasing  and,  in  some  cases,  leases  had  been 
issued  for  other  lands  in  the  refuges. 
Shell  Oil  Company,  Frank  A.  Brown, 
A-28370,  A-28381   (May  7,  1962) 

Lands  withdrawn  from  all  forms  of  ap- 
propriation under  the  public  land  laws, 
including  the  mining  and  mineral  leasing 
laws,  and  reserved  for  the  use  of  the  De- 
partment of  the  Air  Force  are  not  avail- 
able for  leasing  under  the  Mineral  Leasing 
Act  of  1920  and  an  oil  and  gas  lease  offer 
for  such  land  is  properly  rejected  although 
filed  prior  to  the  withdrawal. 
M.  B.  Kirkpatrick,  A-28330a  (May  17, 
1962) 

It  is  proper  to  reject  an  offer  for  an  oil 
and  gas  lease  where  the  land  applied  for 
has  been  granted  to  a  State. 
Nicholas   D.    Olivier,   A-28919    (June   22, 
1962) 

Where  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  de- 


clare by  regulation  that  lands  in  a  wildlife 
refuge  will  be  closed  to  oil  and  gas  leasing, 
it  is  proper  to  reject  oil  and  gas  lease 
offers  covering  such  land,  even  though  the 
land  applied  for  may  have  been  open  to  oil 
and  gas  leasing  when  the  offers  were  filed. 
Duncan  Miller,  A-28368  (July  11,  1962) 

Duncan  Miller,  A-28937   (Sept.  25,  1962) 

Duncan  Miller,  A-29041  (Nov.  7,  1962) 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  offer  to  lease  such  land  is 
properly  rejected  even  though  the  lease 
has  been  improperly  extended. 
Kathleen  Morrison,  A-28815  (July  17, 
1962) 

Oil  and  gas  lease  offers  filed  for  lands 
after  such  lands  have  been  closed  to  oil 
and  gas  leasing  must  be  rejected. 
George  N.   Keyston,   Jr.   et   al.,   A-28350, 
A-28528  (Aug.  7, 1962) 

An  application  for  a  future  interest  oil 
and  gas  lease  on  land  covered  by  an  out- 
standing future  interest  oil  and  gas  lease 
is  properly  rejected. 

Arkansas  Louisiana  Gas  Company, 
A-28751   (Aug.  15,  1962) 

An  offer  to  lease  a  mineral  interest  re- 
served in  acquired  land  disposed  of  as  sur- 
plus by  the  General  Services  Administra- 
tion under  the  Federal  Property  and  Ad- 
ministrative Services  Act  of  1949  is  prop- 
erly rejected  as  beyond  the  authority  con- 
ferred upon  the  Secretary  of  the  Interior 
by  the  Mineral  Leasing  Act  for  Acquired 
Lands. 
Duncan  Miller,  A-28949  (Sept.  10,  1962) 

Oil  and  gas  lease  offers  must  be  rejected 
where  the  lands  covered  thereby  have  been 
patented  without  a  reservation  of  the 
minerals  in  the  United  States  and  the  fact 
that  a  State  statute  purports  to  vest  dis- 
position in  the  United  States  of  the  min- 
erals in  the  lands  does  not  operate  to 
authorize  issuance  by  this  Department  of 
oil  and  gas  leases  on  such  lands. 
Richfield  Oil  Corporation,  A-28922 
(Sept.  12,  1962) 

Oil  and  gas  lease  offers  are  properly  re- 
jected as  to  lands  which  have  not  yet  been 
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included  in  a  list  of  lands  available  for 
leasing  posted  in  the  land  office. 
Louise  Safarik  and  Raymond  J.  Hansen, 
A-28845  (Sept.  18,1962) 

When  the  Secretary  of  the  Interior 
exercises  his  discretionary  authority  to 
issue  oil  and  gas  leases  by  declaring  that 
certain  areas  of  public  land  will  be  closed 
to  oil  and  gas  leasing  because  leasing 
would  be  incompatible  with  other  uses  to 
which  the  land  is  devoted,  oil  and  gas 
lease  offers  covering  land  in  the  closed 
area  are  properly  rejected. 
Jack  V.  Walker.  A-28556  (Sept.  21,  1982) 

Where  a  regulation  provides  that  all 
lands  falling  within  its  definition  of  "wild- 
life refuge  lands"  are  not  to  be  leased 
noncompetitively,  it  is  proper  to  reject  non- 
competitive offers  to  lease  such  lands,  even 
though  in  some  cases  other  leases  had  been 
issued  for  lands  in  the  refuge. 
Gregory  Salinas,  A-28802,  A-29302 
j  (Sept.  25,  1962) 

The  cancellation  of  an  oil  and  gas  lease 
as  to  certain  land  will  be  affirmed  where 
prior  to  consideration  of  the  merits  of  the 
cancellation  the  land  is  patented  and  thus 
is  no  longer  under  the  jurisdiction  of  the 
Department. 

Ethel  Sever  son,  A-28957  (Supp.)  (Sept.  28, 
1962) 

Land  included  in  an  outstanding  oil  and 
gas  lease  is  not  available  for  leasing  to 
others  and  an  offer  to  lease  such  land  is 
properly  rejected  regardless  of  whether  the 
outstanding  lease  was  or  was  not  properly 
issued. 

Charles  E.  Howell,  Sr.,  A-29130  (Nov.  20, 
1962) 

When  mineral  rights  on  acquired  Louisi- 
ana land  vest  in  the  United  States  by  non- 
user,  the  rights  are  subject  to  an  oil  and 
gas  lease  offer. 

Estate  of  Edwin  W.  Stockmeyer,  Deceased, 
Charles  J.  Babington,  A-29233  (Mar.  26, 
1963) 

Where  it  cannot  be  conclusively  shown 
that  the  land  office  records  indicated  land 
in  an  oil  and  gas  lease  was  not  available 
for  filing  on  the  day  the  offer  was  filed,  the 
lease,  otherwise  regular,  is  not  to  be  can- 
celed  because   a   factual   situation   could 


have  existed  which  would  have  made  the 

lands  unavailable  for  filing. 

Charles  B.   Gonsales,   A-29010    (Mar.  27, 

1963) 

A  noncompetitive  offer  to  lease  for  oil 
and  gas  purposes  public  land  upon  which 
an  earlier  lease  has  terminated  by  opera- 
tion of  law  at  the  expiration  of  the  lease 
term,  which  offer  is  filed  in  advance  of  the 
period  for  simultaneous  filing  of  offers 
announced  by  the  land  office  as  provided  in 
the  Departmental  regulations,  is  properly 
rejected. 

Thor-Westcliffe     D  ev  elo  pment,     Inc., 
A-29338,  A-29520,  A-29931  (Apr.  11,  1963) 

70  I.D.  134 

Where  an  oil  and  gas  lease  is  issued 
pursuant  to  the  Mineral  Leasing  Act  of 
1920,  as  amended,  for  lands  which  at  that 
time  are  embraced  within  a  reservoir  right- 
of-way,  the  lease  must  be  canceled  since 
the  act  of  May  21, 1930,  provides  the  exclu- 
sive authority  to  lease  such  lands;  it  is 
immaterial  that  subsequent  to  the  issuance 
of  the  lease  the  right-of-way  is  terminated 
United  Technical  Industries,  Inc.,  (For- 
merly Larsen  Industries,  Inc.)  et  al., 
A-29406  (Apr.  24,  1963) 

When  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  declare 
by  regulation  that  land  in  a  wildlife  refuge 
is  closed  to  oil  and  gas  leasing,  it  is  proper 
to  reject  an  oil  and  gas  lease  offer  for  such 
land  even  though  the  land  sought  was  open 
to  oil  and  gas  leasing  when  the  offer  was 
filed. 
Duncan  Miller,  A-29340  (Apr.  29,  1963) 

A  noncompetitive  oil  and  gas  lease  offer 
for  land  included  in  other  leases  which 
have  been  extended  beyond  their  terms  by 
land  office  approval  of  partial  assignments, 
is  properly  rejected  to  the  extent  of  the 
conflicts  between  the  offer  and  the  extended 
leases;  the  land  office  is  not  to  refuse 
approval  of  the  partial  assignments  made 
by  one  shown  on  its  records  to  be  the  owner 
of  the  leases  merely  because  the  offeror 
alleges  that  the  record  titleholder  is  not 
the  sole  owner  of  the  leases. 
Duncan  Miller,  A-29365  (July  1,  1963) 

When  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
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the  issuance  of  oil  and  gas  leases  to  declare 
by  regulation  that  public  lands  defined  as 
"coordination  lands"  are  closed  to  oil  and 
gas  leasing,  it  is  proper  to  reject  an  oil 
and  gas  lease  offer  for  such  land. 
W.  Argyle  Nelson,  Shell  Oil  Company, 
A-29290  (July  2,  1963) 

An  oil  and  gas  lease  offer  is  properly 
rejected  where  the  lands  applied  for  are 
embraced  in  a  homesite  patented  without 
a  mineral  reservation  to  the  United  States. 
Don's  L.  Ervin  et  al.,  A-29393  (July  8, 
1963) 

The  act  of  Sept.  14,  I960,  quit- 
claimed to  the  patentee  all  right,  title,  and 
interest  in  oil  and  gas  deposits  reserved 
by  the  United  States  in  lands  in  the  Kenai 
Peninsula  in  Alaska  on  which  all  require- 
ments for  a  homestead  patent  had  been  met 
prior  to  July  23,  1957,  except  for  submis- 
sion of  acceptable  final  proof;  the  act  did 
not  affect  the  mineral  reservations  to  the 
United  States  in  lands  which  were  patented 
under  the  homestead  laws  prior  to  July  23, 
1957. 

Oscar  C.  Collins,  Standard  Oil  Company  of 
California,  A-29415  (July  15,  1963) 

70  I.D.  359 

A  noncompetitive  offer  for  an  oil  and 
gas  lease  is  properly  rejected  when  it  is 
filed  for  land  in  an  expired  lease  but  before 
the  land  is  made  available  for  filing  pur- 
suant to  43  CFR  192.43. 
R.  M  .  Young,  Jr.  Danite  Corporation, 
A-29519   (July  22,  1963) 

When  the  Secretary  of  the  Interior  exer- 
cises his  discretionary  authority  to  issue  or 
not  to  issue  oil  and  gas  leases  by  withdraw- 
ing public  land  from  such  leasing,  oil  and 
gas  lease  offers  for  such  land  are  properly 
rejected  even  though  they  were  filed  prior 
to  the  withdrawal. 

Howard   S.  Mollring,  A-29498    (July  26, 
1963) 

Although  land  is  included  within  a  home- 
stead entry  for  which  acceptable  final  proof 
has  been  filed  and  for  which  the  entryman 
has  met  all  the  other  requirements,  it  is 
to  be  considered  as  available  for  oil  and 
gas  leasing  within  the  meaning  of  the  640- 
acre  rule. 

Standard     Oil     Company     of    California, 
A-29400  (Sept.  17,  1963)  70  I.D.  422 


Offers  for  oil  and  gas  leases  on  lands 
withdrawn  for  the  use  of  the  Navy  Depart- 
ment must  be  rejected  when  the  Secretary 
of  Defense  refuses  to  consent  to  the  leasing 
of  the  lands. 

Edwin    D.    Warren,    A-29720    (Sept.    24, 
1963) 

If  lands  are  within  an  existing  reservoir 
right-of-way  when  an  oil  and  gas  lease 
offer  filed  under  the  Mineral  Leasing  Act 
of  1920  is  filed,  the  offer  must  be  rejected 
as  the  oil  and  gas  deposits  in  such  a  right- 
of-way  may  be  leased  only  as  prescribed 
by  the  act  of  May  21, 1930. 
Jay  P.  Nielson,  A-29743  (Nov.  5,  1963) 

Where  oil  and  gas  leases  were  extended 
to  Jan.  31,  1960,  the  land  in  the  leases 
became  available  for  filing  thereafter  only 
in  accordance  with  the  procedure  set  forth 
in  43  CFR  192.43,  even  though  the  leases 
may  have  been  improperly  extended  and 
the  leases  would  otherwise  have  expired 
at  a  date  prior  to  the  adoption  of  43  CFR 
192.43. 
H.  G.  Jeffrey,  A-29779  (Nov.  18,  1963) 

An  oil  and  gas  lease  offer  for  land 
formerly  included  in  a  terminated  lease,  is 
properly  rejected  when,  at  the  time  the 
offer  is  filed,  the  land  has  not  yet  been 
posted  as  available  for  leasing. 
Louise  Safarik,  A-29919   (Nov.  26,  1963) 

Lands     situated     within     incorporated 
cities  are  not  subject  to  oil  and  gas  leasing 
under     the   Mineral     Leasing     Act     for 
Acquired  Lands. 
Hugo  H.  Pyes,  A-29875  (Feb.  19,  1964) 

An  oil  and  gas  lease  offer  will  be  re- 
jected when  the  land  applied  for  had 
formerly  been  included  in  an  oil  and  gas 
lease  terminated  by  operation  of  law  but 
had  not  yet  been  posted  as  available  for 
filing  at  the  time  the  offer  was  filed. 

The  fact  that  a  land  office  has  posted  a 
notice  in  accordance  with  43  CFR  192.43  (b) 
describing  lands  in  a  lease  which  termi- 
nated by  operation  of  law  does  not  make 
those  lands  available  for  leasing  if  the 
notice  also  states  that  the  lands  are  not 
available  for  leasing. 

Union  Oil  Company  of  California,  A-29904 
(Feb.  20,  1964) 

A  determination  that  land  is  within  the 
undefined  known  geologic  structure  of  a 
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producing  oil  or  gas  field  is,  in  effect,  a 
withdrawal  of  that  land  from  nonconipeti- 
;ive  leasing,  and  where  that  determination 
is  reflected  by  the  records  of  the  Bureau 
3f  Land  Management,  the  land  is  unavail- 
able for  noncompetitive  leasing  and  must 
be  excluded  in  determining  whether  a  lease 
( offer  complies  with  the  requirements  of 
43  CFR  192.42(d). 

"Available  for  leasing,"  as  used  in' 43 
^FR  192.42(d)  and  decisions  interpreting 
that  regulation,  means  lands  which  are 
j available  for  noncompetitive  leasing  under 
the  Mineral  Leasing  Act. 
Empire  State  Oil  Company,  Jack  J. 
Grynoerg,  A-29761  (Mar.  6,  1964) 

71  I.D.  92 

Lands  which  are  shown  by  the  records 
]0f  the  Bureau  of  Land  Management  to  be 
,free  from  any  claims  to  oil  and  gas  de- 
posits are  subject  to  oil  and  gas  leasing, 
*and  a  lease  issued  for  such  deposits  is 
prima  facie  valid  even  though  there  is  a 
possibility  of  the  existence  of  unpatented 
mining  claims  on  the  lands. 
\Duncan  Miller,  A-30005  (Mar.  11,  1964) 

It  is  proper  to  reject  an  oil  and  gas 
please  offer  covering  land  formerly  em- 
braced in  a  relinquished  lease  where  the 
relinquishment  has  been  noted  on  the 
official  records  but  where  the  land  has  not 
been  posted  as  subject  to  new  lease  offers. 
Mountain  Fuel  Supply  Company,  A-29971 
1  (Mar.  13, 1964) 

:  Oil  and  gas  lease  offers  describing  strips 
I  of  unsurveyed  land  which  are  surrounded 
by  other  public  land  oil  and  gas  leases  are 
improperly  rejected  where  there  is  no 
doubt  that  the  strips  exist  and  they  are 
I  more  than  10  chains  wide. 

Where  the  historical  index  for  public- 
lands  shows  that  certain  lands  are  unsur- 
veyed and  that  leases  covering  them  have 
been  issued  with  a  metes  and  bounds  de- 
scription, the  records  show  not  that  the 
lands  have  been  leased  by  legal  subdivi- 
sion but  rather  by  metes  and  bounds  and 
that  the  leases  include  only  the  areas 
described  by  the  metes  and  bounds 
description. 

Eloise  L.  Beckwith,  A-28967  (May  26, 
1964) 


An  oil  and  gas  lease  is  improperly  issued 
where  the  offer  includes  less  than  640 
acres  and  the  land  applied  for  is  adjoined 
by  land  in  a  lease  the  fixed  term  of  which 
has  expired,  although  a  partial  assignment 
of  that  lease  has  been  filed  the  approval 
of  which  will  continue  the  lease  for  two 
years. 
Duncan  Miller,  A-30212  (July  13,  1964) 

An  oil  and  gas  lease  offer  is  properly  re- 
jected when  it  is  filed  subsequent  to  the 
issuance  of  a  public  land  order  revoking  a 
prior  order  withdrawing  the  land  applied 
for  where  the  restoration  order  provides 
that  the  land  involved  shall  not  be  open 
to  applications  and  offers  under  the  min- 
eral leasing  laws  until  a  certain  date, 
which  is  subsequent  to  the  date  of  the 
filing  of  appellant's  offer. 
W.  W.  Priest,  A-30232  (July  13,  1964) 

An  oil  and  gas  lease  offer  will  be  re- 
jected when  the  appellant  fails  to  estab- 
lish that  the  lands  applied  for  are  public 
lands  of  the  United  States,  it  appearing 
that  the  lands  were  included  in  a  patent 
of  lands  although  not  specifically  described 
in  the  patent. 

Charles  J.  Baoington,  A-30096   (Sept.  10, 
1964) 

Where  an  oil  and  gas  lease  has  been  held 
not  to  have  automatically  terminated  for 
failure  to  pay  the  annual  rental  because  a 
discovery  of  oil  and  gas  on  the  lease  before 
the  end  of  the  lease  year  had  converted  it 
to  a  minimum  royalty  status,  and  thus  not 
subject  to  automatic  termination,  and 
it  is  later  determined  that  there  was  not 
such  a  discovery,  the  lease  terminates  on 
its  anniversary  date,  and  an  offer  which 
gained  first  priority  when  the  leased  land 
was  posted,  before  the  land  office  was  in- 
formed of  the  alleged  discovery,  as  avail- 
able for  oil  and  gas  leasing  is  to  be  con- 
sidered on  its  merits. 

Richard  M.  Ferguson,  A-30090   (Sept.  22, 
1964) 

When  the  Secretary  of  the  Interior  exer- 
cises his  discretionary  authority  to  issue 
oil  and  gas  leases  or  to  refrain  from  doing 
so  by  declaring  that  certain  areas  of  public 
land  reserved  for  wildlife  use  are  closed 
to  oil  and  gas  leasing  because  leasing 
would  be  incompatible  with  wildlife  use, 
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oil  and  gas  lease  offers  for  land  in  the 
closed  areas  are  properly  rejected. 
Hunt     Petroleum     Corporation,     A-30121 
(Sept.  23,  1964) 

XXIV.  NONCOMPETITIVE  LEASES 

Where  oil  and  gas  leases  were  signed 
and  completed  on  behalf  of  the  United 
States  in  January  1948,  they  were  prop- 
erly dated  as  of  the  first  of  the  following 
month  and  will  not  be  redated  after  the 
expiration  of  their  primary  terms  so  as  to 
continue  them  in  force  beyond  their  orig- 
inal expiration  dates. 

John  E.  Miles,  A-27075,  A-27144  (Apr.  11, 
1955)  62  I.D.  135 

Where  through  error  by  the  local  land 
office,  land  described  in  an  offer  for  a  non- 
competitive oil  and  gas  lease  is  in- 
advertently omitted  from  a  lease  and 
r rhere  the  offeror  contends  that  she  never 
received  the  lease,  the  offeror  will  not  be 
held  to  have  abandoned  her  preferential 
right  to  a  lease  for  the  land  omitted. 
M eU in  A.  Brown,  A-27169  (Nov.  29,  1955) 

62  I.D.  454 

Where  an  applicant  executed  lease  forms 
which  did  not  include  part  of  the  land  for 
which  he  applied  and  did  not  protest  the 
omission  which  was  apparent  on  the  face 
of  the  lease,  but  acquiesced  for  nearly  3 
years  in  the  lease  as  it  was  issued,  and 
where,  in  the  meantime,  a  lease  on  the 
tract  was  issued  to  another  person,  the 
prior  applicant  is  deemed  to  have  aban- 
doned his  preferential  right  as  the  first 
qualified  applicant  to  lease  the  land  omit- 
ted from  his  lease  and  his  application  will 
not  be  reinstated  to  the  detriment  of  in- 
tervening rights. 
R.  J.  McGrath,  A-27187  (Nov.  29, 1955) 

An  applicant  for  a  noncompetitive  oil 
and  gas  lease  who  filed  his  offer  prior  to 
the  amendment  of  the  Mineral  Leasing  Act 
by  the  act  of  July  29,  1954,  had  no  right 
to  have  a  lease  issued  to  him  after  that 
date  subject  only  to  the  provisions  of  the 
Mineral  Leasing  Act  as  it  existed  prior  to 
the  amendments  of  that  date,  and  the 
Secretary  of  the  Interior  had  no  authority 
to  issue  a  lease  after  July  29,  1954,  free 
from  the  amendments  made  on  that  date 


merely  because  the  offer  for  the  lease  was 
filed  prior  to  that  date. 
United    Manufacturing    Company    et    al, 
A-27608  (Mar.  5,  1958)  65  I.D.  106 

A  noncompetitive  oil  and  gas  lease  is- 
sued under  section  17(a)  of  the  Mineral 
Leasing  Act,  as  amended,  is  entitled  to  the 
single  extension  afforded  by  the  third  para- 
graph of  section  17  of  the  act,  as  amended. 
Richfield  Oil  Corporation,  A-27954 
(Aug.  12,  1959)  66  I.D.  292 

Where  a  lease  has  been  issued  on  Form 
4-1158,  and  its  terms  are  consistent  with 
the  statute,  but  not  with  the  regulations, 
the  terms  of  the  lease  shall  govern  re- 
lations between  the  lessors  and  the  lessee. 
Rental  Rate  on  Lands  Within  the  Known 
Geologic  Structure  of  a  Producing  Oil  or 
Gas  Field  Which  are  Committed  to  a  Non- 
productive Unit  Plan,  M-36627  (Oct.  9, 
1961) 

Oil  and  gas  lease  offers  which  were  filed 
before  the  amendment  of  the  Mineral 
Leasing  Act  by  the  act  of  Sept.  2,  1960, 
and  which  are  still  pending  are  subject  to 
the  act  of  Sept.  2,  1960,  and  offerors  there- 
under are  properly  required  to  consent  to 
leases  subject  to  the  terms  of  the  act  of 
Sept.  2,  1960. 

Harold  Ladd  Pierce  et  al,  A-28819, 
A-28904,  A-28907,  A-28917,  A-28930, 
A-28963,  A-28972,  A-28973,  A-29054, 
A-29080,  A-29214  (Mar.  26, 1962)  69  I.D.  14 

Oil  and  gas  lease  offers  which  were 
filed  before  the  amendment  of  the  Mineral 
Leasing  Act  by  the  act  of  Sept.  2,  1960, 
and  which  are  still  pending,  as  well  as 
offers  which  were  filed  after  Sept.  2,  1960, 
are  subject  to  the  act  of  Sept.  2,  1960,  and 
offerors  thereunder  are  properly  required 
to  consent  to  leases  subject  to  the  terms 
of  the  act  of  Sept.  2,  1960. 
Milton  H.  Lichtenwalner  et  al.,  A-28909, 
A-29052,  A-2920S  (June  15, 1962) 

A  protest  against  the  noncompetitive 
leasing  of  land  on  the  ground  that  the  land 
is  in  the  known  geological  structure  of  a 
producing  field  is  properly  dismissed  where 
the  determination  that  the  land  is  on  such 
a  structure  is  not  made  until  after  the  land 
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ias  been  available  for  noncompetitive  fli- 
ng. 

hacson  Oil  Company,  A-28970    (July  30, 
.962) 

An  offer  to  lease  public  land  noncompeti- 
ively  for  oil  and  gas  purposes  which  has 
teen  found  to  be  within  a  known  geologic 
itructure  of  a  producing  oil  or  gas  field  is 
>roperly  rejected  where  the  facts  upon 
jvhich  the  determination  of  the  known  ge- 
>logic  structure  is  based  were  ascertained 
>rior  to  the  date  on  which  the  offer  is  filed. 
7.  W.  MacMillan,  A-29050  (Oct.  11,  1962) 

Oil  and  gas  lease  offers  which  were  filed 
ifter  the  amendment  of  the  Mineral  Leas- 
ng  Act  on  Sept.  2,  1960,  are  subject  to 
he  amendatory  act  and  the  offerors  are 
iroperly  required  to  consent  to  leases  sub- 
ject to  the  terms  of  the  amendatory  act. 
Melba  H.  Rosi,  A-29115  (Dec.  10, 1962) 

When,  subsequent  to  the  filing  of  a  non- 
competitive offer  to  lease  for  oil  and  gas,  a 
letermination  is  made  that  a  portion  of  the 
ands  is  thereafter  to  be  considered  within 
:he  known  geologic  structure  of  a  produc- 
ing field,  the  administrative  practice  of 
issuing  separate  leases  for  the  lands  within 
and  without  the  structure  is  proper  and  not 
in  conflict  with  the  mineral  leasing  laws 
and  regulations. 

Nettie  M.  Lewis,  A-28737  (Jan.  31,  1963) 

70  I.D.  4 

An  oil  and  gas  lease  offer  filed  before  the 
amendment  of  the  Mineral  Leasing  Act  on 
Sept.  2,  1960,  which  is  pending  there- 
after is  subject  to  the  amendatory  act  and 
'the  offeror  is,  therefore,  properly  required 
to  consent  to  the  terms  of  a  lease  as  re- 
quired by  the  act  of  Sept.  2,  1960. 
[Duncan  Miller,  A-29231  (Feb.  5,  1963) 

1  An  oil  and  gas  lease  offer,  whether  for 
'public  land  or  acquired  land,  which  was 
filed  before  the  amendment  of  the  Mineral 
Leasing  Act  on  Sept.  2,  1960,  and  which 
•  was  still  pending  at  that  time  became  sub- 
ject to  the  act  of  Sept.  2,  1960,  so  that  the 
offeror  is  properly  required  to  consent  to 
the  issuance  of  a  lease  subject  to  the  terms 
prescribed  by  the  amendatory  act. 
1  Lucille  S.  West,  Duncan  Miller  et  al., 
A-29242  et  al.  (Feb.  25, 1963) 

An  oil  and  gas  lease  offer  filed  before 
the  amendment  of  the  Mineral  Leasing  Act 


by  the  act  of  Sept.  2,  1960,  and  still  pend- 
ing, is  subject  to  that  act  and  the  offeror 
is  properly  required  to  subject  his  lease  to 
its  terms. 
Duncan  Miller,  A-29278    (May  13,  1963) 

An  oil  and  gas  lease  offer  for  acquired 
land  which  was  filed  before  the  amendment 
of  the  Mineral  Leasing  Act  on  Sept.  2, 
1960,  and  which  was  still  pending  at  that 
time  became  subject  to  the  act  of  Sept.  2, 
1960,  so  that  the  offeror  is  properly  re- 
quired to  consent  to  the  issuance  of  a  lease 
subject  to  the  terms  prescribed  by  the 
amendatory  act. 
Duncan  Miller,  A-29633  (Sept.  5,  1963) 

Oil  and  gas  lease  offers  for  public  or  ac- 
quired lands  which  were  filed  before  the 
amendment  of  the  Mineral  Leasing  Act  by 
the  act  of  Sept.  2,  1960,  and  which  are  still 
pending  are  subject  to  the  act  of  Sept.  2, 
1960,  and  offerors  thereunder  are  properly 
required  to  consent  to  leases  subject  to  the 
terms  of  the  act  of  Sept.  2, 1960. 
Duncan  Miller,  A-29921,  A-29922  (Nov.  26, 
1963) 

An  oil  and  gas  lease  offer  for  acquired 
land  filed  before  the  amendment  of  the 
Mineral  Leasing  Act  on  Sept.  2, 1960,  which 
was  still  pending  at  that  time,  became 
subject  to  the  act  of  Sept.  2,  1960,  so  that 
the  offeror  is  properly  required  to  consent 
to  the  issuance  of  a  lease  subject  to  the 
terms  prescribed  by  the  amendatory  act. 
Duncan  Miller,  A-29697  (Dec.  4,  1963) 

70  I.D.  512 

Duncan  Miller,  A-29791  (Dec.  11,  1963) 

Duncan  Miller,  A-30192  (Apr.  9,  1964) 

Where  an  offer  for  a  noncompetitive  oil 
and  gas  lease  filed  prior  to  Sept.  2,  1960,  is 
accepted  after  that  date  without  first 
having  secured  from  the  offeror  his  con- 
sent to  an  amendment  of  the  lease  terms  in 
accordance  with  the  amendments  required 
by  the  act  of  Sept.  2,  1960,  the  issuance  of 
the  lease  should  be  rescinded  and  the  of- 
feror required  to  file  his  consent  prior  to 
acceptance  of  the  offer. 
Duncan  Miller,  A-29694  (Dec.  5,  1963) 

XXV.  OPERATING  AGREEMENTS 

Where  the  lessee  and  the  operator  are  in 
dispute  as  to  whether  their  operating 
agreement  has  been  terminated  because  of 
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the  failure  of  the  operator  to  comply  with 
its  terms,  the  courts  rather  than  the  De- 
partment are  the  proper  tribunal  to  deter- 
mine the  controversy. 

L.  N.  Hagood,  Standard  Oil  Company  of 
California,  A-27211   (Nov.  15,  1955) 

62  I.D.  415 

A  development  contract  consisting  in 
part  of  an  operating  agreement  will  not  be 
approved  where  the  operating  agreement 
was  entered  into  on  behalf  of  lease  offerors 
by  an  agent  for  the  offerors  who  at  the  time 
he  signed  the  agreement  was  chargeable 
with  excess  acreage  holdings  in  connection 
with  the  lease  offers  because  of  powers  of 
control  exercised  by  him  over  the  lease 
offers. 

Yakutat  Development  Company,  Develop- 
ment Contract  for  Icy  Bay — Cape  Fair- 
weather  Area,  Alaska,  A-27067  (Apr.  10, 
1956)  63  I.D.  97 

An  operating  agreement  submitted  to 
the  Bureau  of  Land  Management  for  ap- 
proval as  an  operating  agreement  and  ap- 
proved by  the  Bureau,  and  not  by  the 
Secretary,  as  such  will  not  later  be  con- 
sidered to  be  a  development  contract, 
which  can  be  approved  only  by  the  Secre- 
tary. 

In  a  computation  of  chargeable  acreage 
under  the  acreage  limitation  provisions  of 
the  Mineral  Leasing  Act,  an  operator  of 
federal  land  leased  for  oil  and  gas  pur- 
poses is  chargeable  with  an  acreage  com- 
mensurate with  its  ownership  of  leases 
subject  to  the  operating  agreement  and 
with  the  portion  of  the  acreage  of  other 
leases  which  corresponds  to  its  interest  in 
such  leases  measured  by  its  proportionate 
share  of  the  production  from  such  leases, 
if  it  does  not  have  such  effective  direct 
control  over  the  development  of  the  leased 
lands  that  it  must  be  charged  with  the 
acreage  therein  as  the  real  party  in  in- 
terest. 

An  operator  under  an  oil  and  gas  lease 
whose  rights  to  develop  the  land  and  dis- 
pose of  the  oil  and  gas  produced  are  de- 
pendent upon  the  consent  of  the  record 
title  holder,  does  not  have  such  effective 
direct  control  over  the  leases  that  it  must 


be  charged  with  the  acreage  therein  as 
the  real  party  in  interest. 
Columbian     Carbon     Company,     A-2863S 
(Oct.  17,  1961)  68  I.D.  314 


Where  an  appellant  files  for  approval  ar 
operating  agreement  alleging  that  he  helc 
operating  rights  in  oil  and  gas  leases  prioi 
to  the  lessee's  assignment  of  the  recorc 
title  interests  in  the  leases  to  other  par 
ties,  but  the  appellant  did  not  submit  ar 
operating  agreement  for  approval  unti 
years  after  the  assignments  and  subse 
quent  assignments  had  been  approved  anc 
the  last  assignees  had  filed  for  approval 
an  operating  agreement  for  the  same  in 
terests,  the  appellant's  operating  agree 
ment  is  properly  denied  approval;  how 
ever,  action  on  pending  further  assign 
ments  of  the  leases  and  the  operating 
agreement  submitted  for  approval  by  the 
parties  to  those  assignments  will  be  su.s 
pended  until  the  appellant  is  afforded  a 
opportunity  to  litigate  his  claim  to  the  op- 
erating rights  in  judicial  proceedings. 
Me-Tex  Supply  Company,  A-2912' 
(July  19,  1963) 


XXVI.  OVERRIDING  ROYALTIES 

The  provisions  of  43  CFR,  1953  Supp. 
192.145,  relating  to  the  assignment  oi 
royalty  interests  did  not  require  that  such 
assignments  of  more  than  one  percent  be 
approved  prior  to  the  discovery  of  oil  oi 
gas  on  the  lease  involved. 
Neil  F.  Stull,  A-27220  (Feb.  15,  1956) 

Where  the  average  production  of  oil 
from  a  leasehold  is  15  barrels  per  well  per 
day  or  less,  and  the  aggregate  of  the  over- 
riding royalties  from  production  and  the 
royalty  payable  to  the  United  States  ex 
ceeds  that  specified  by  Departmental  regu- 
lation 43  CFR  192.83,  the  lease  is  properly 
held  to  be  in  default  if  the  overriding 
royalties  are  not  reduced  in  accordance 
with  43  CFR  192.83. 
Mrs.  Dora  Townsend  et  ah,  A-27661 
(Oct.  6,  1958)  65  I.D.  432 

An  assignment  of  overriding  royalty  on 
a  producing  oil  and  gas  lease  will  not  be 
approved  when  the  assignor  fails  to  show 
ownership  of  the  royalty  interest. 
John  Wight,  A-28230  (Apr.  14,  1960) 


; 
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XXVII.  PATENTED  OR  ENTERED  LANDS 

The  issuance  of  a  patent  excepting  and 
eserving  to  the  United  States  the  oil  and 
L  ;as  deposits  but  providing  that  title  to 
he  same  shall  vest  in  the  patentee  upon 
ermination  of  an  outstanding  oil  and  gas 
ease,  does  not  preclude  the  extension  of  the 
,)il  and  gas  lease  authorized  in  section  17 
if  the  Mineral  Leasing  Act,  as  amended, 
jUig.  8,  1946  (60  Stat.  951;  30  U.S.C.  sec. 

be). 

Whether  Solicitor's  Opinion,  M-36254  (De- 
cember 28,  1954),  Effects  a  Withdrawal 
from  Oil  and  Gas  Leasing  of  Lands  Dis- 
posed of  Under  a  Patent  Which  (a)  Ex- 
cepts Oil  and  Gas  Deposits  Previously 
Leased  but  (b)  Provides  that  Title  To 
<ueh  Deposits  Shall  Vest  in  the  Patentee 
Upon  Termination  of  the  Lease,  M-36254 

(Supp.)    (May  10,  1955)  62  I.D.  177 

i 
Where  a  noncompetitive  oil  and  gas  lease 

s  issued  to  an  applicant  for  patented  lands 
md  inadverently  the  lessee  is  not  required 
;o  file  a  bond  for  the  protection  of  the 
)wner's  surface  rights,  the  lessee  is  prop- 
erly required  to  file  such  a  bond  whenever 
he  error  is  discovered. 
D.  Miller,  A-27567  (Apr.  29,  1958) 

;  Where  an  application  for  a  noncompeti- 
:ive  oil  and  gas  lease  was  partially  re- 
jected because  part  of  the  land  applied  for 
sva.s  included  within  unpatented  home- 
stead entries  which  were  not  impressed 
with  a  reservation  of  oil  and  gas  to  the 
United  States  and  the  land  was  determined 
pot  to  be  prospectively  valuable  for  oil  or 
gas,  the  application  will  be  reconsidered 
Where  subsequent  to  its  rejection  and  dur- 
ing the  pendency  of  an  appeal  on  the  re- 
jection, it  is  determined  by  the  Geological 
Survey  that  the  land  is  prospectively  valu- 
able for  oil  and  gas. 
Edward  R.  Coney,  A-27575  (June  23, 1958) 

Indian  trust  patents  or  fee  patents  of 
record,  even  if  they  are  invalid  or  void, 
segregate  the  land  so  as  to  make  it  not 
available  for  oil  and  gas  leasing,  and  ap- 
plications filed  for  such  lands  must  be 
[rejected. 

Availability  of  Lands  for  Oil  and  Gas  Leas- 
ing—Boundaries of  the  Fort  Peck  Indian 
Reservation,  M-36539  (Nov.  19,  1958) 


An  oil  and  gas  lease  is  properly  canceled 
where  the  lease  was  issued  on  land  in  an 
existing  settlement  claim  in  Alaska  not 
subject  to  a  mineral  reservation  without 
notifying  the  entryman  and  affording  him 
an  opportunity  to  show  that  the  land  was 
not  prospectively  valuable  for  oil  and  gas 
and  the  entryman  has  submitted  an  accept- 
able final  proof  prior  to  a  determination 
by  the  Geological  Survey  that  the  land  is 
prospectively  valuable  for  oil  and  gas. 
L.  E.  Grammer,  A-27797  (May  4,  1959) 

66  I.D.  201 

A  noncompetitive  oil  and  gas  lease  appli- 
cation is  properly  rejected  where  the  lands 
applied  for  are  embraced  in  settlement 
claims  in  Alaska  which  were  classified  as 
not  prospectively  valuable  for  oil  and  gas 
prior  to  the  filing  of  satisfactory  final 
proof,  and  no  showing  is  made  that  the 
lands  involved  were  known  to  be  mineral 
in  character  prior  to  the  filing  of  final 
proof. 
Fred  Axford,  A-27933   (June  29,  1959) 

Although  the  bond  required  to  be  filed 
by  an  applicant  for  a  noncompetitive  oil 
and  gas  lease  on  land  patented  with  the 
reservation  of  mineral  rights  to  the  United 
States  for  the  protection  of  the  owner's 
surface  rights  may  no  longer  need  to  in- 
clude coverage  for  the  protection  of  the 
United  States  and  prior  lessees  or  permit- 
tees on  the  same  land,  the  bond  may  prop- 
erly be  required  of  the  lease  applicant 
where  he  does  not  show  that  he  has  been 
unable  to  secure,  or  hindered  in  securing,  a 
bond  because  of  the  extended  coverage. 
Duncan  Miller,  A-28246  (May  23,  1960) 

A  noncompetitive  oil  and  gas  lease  appli- 
cation is  properly  rejected  when  the  lands 
applied  for  are  embraced  in  a  subsequent 
homestead  entry  and  were  classified  as  not 
prospectively  valuable  for  oil  and  gas  prior 
to  the  filing  of  satisfactory  final  proof,  and 
no  showing  is  made  that  the  lands  involved 
were  known  to  be  mineral  in  character 
prior  to  the  filing  of  final  proof. 
M.  B.  Kirkpatrick  et  al.,  A-28461  (June  20, 
1961) 

Although  land  is  included  within  a  home- 
stead entry  for  which  acceptable  final  proof 
has  been  filed  and  for  which  the  entryman 
has  met  all  the  other  requirements,  it  is 
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to  be  considered  as  available  for  oil  and 
gas  leasing  within  the  meaning  of  the  640- 
acre  rule. 

Standard  Oil  Company  of  California, 
A-29400  (Sept.  17,  1963)  70  LP,  422 

XXVIII.  PREFERENCE  RIGHT  LEASES 

The  provision  added  to  section  17  of  the 
Mineral  Leasing  Act  by  the  act  of  Aug.  8, 
1946,  which  states  that  no  withdrawal  from 
oil  and  gas  leasing  shall  be  effective  until 
90  days  after  notice  therof  shall  be  mailed, 
registered  mail,  to  each  lessee  to  be  af- 
fected, has  no  application  to  a  lessee  assert- 
ing a  preference  right  to  a  new  lease  under 
the  act  of  July  29, 1942. 

The  act  of  July  29,  1942,  confers  upon 
the  holder  of  an  expiring  lease  only  a  right 
to  be  preferred  over  other  applicants  if  a 
new  lease  is  awarded;  it  gives  no  right 
against  the  Government  to  insist  on  a  lease, 
if  the  Department  of  the  Interior  deter- 
mines to  withhold  the  land  from  leasing 
entirely. 

An  application  for  a  preference  right  oil 
and  gas  lease  under  the  act  of  July  29, 1942, 
directed  to  land  not  subject  to  leasing  at 
the  time  it  was  filed,  is  invalid  and  is  not 
validated  by  the  restoration  of  the  land  to 
leasing  even  though  the  restoration  occurs 
prior  to  the  adjudication  of  the  application. 
Elivyn  C.  Hale,  A-27028  (Feb.  7,  1955) 

62  I.D.  19 

Where  the  preference  right  granted  to  a 
homestead  entryman  for  an  oil  and  gas 
permit  under  section  20  of  the  Mineral 
Leasing  Act  has  once  been  exercised  and  a 
permit  issued  which  was  later  terminated, 
the  preferential  right  is  thereby  ex- 
tinguished and  the  entryman  is  not  en- 
titled to  a  preferential  right  to  a  noncom- 
petitive oil  and  gas  lease  at  some  later 
date. 
Robert  Robinson,  A-27422  (Mar.  19,  1957) 

Failure  of  the  patentees  of  a  homestead 
entry  to  exercise  their  preference  right  to 
an  oil  and  gas  lease  under  section  20  of 
the  Mineral  Leasing  Act  does  not  extin- 
guish the  preference  right  in  the  absence 
of  notice  to  the  patentees  of  an  offer  to 
lease  and  the  nature  of  the  preference 
right  afforded  by  the  statute. 
Bruce  Sweeney,  A-27854  (Mar.  4,  1959) 


: 


Section  6  of  the  act  of  July  3,  1958,  gave 
a  preference  right  to  an  oil  and  gas  lease 
to  lands  beneath  nontidal  navigable  waters 
only  to  those  whose  leases  (or  offers  or  ap- 
plications) included  public  lands  other- 
wise available  for  leasing  adjacent  to  such 
lands. 

Pexco,  Inc.,  et  al.,  A-27868  (Apr.  7,  1959) 

66  I.D.  1521 

The  exercise,  prior  to  Jan.  3,  1959, 
of  the  preference  right  accorded  by  sec- 
tion 6  of  the  act  of  July  3, 1958,  is  effective 
to  include  in  outstanding  oil  and  gas  leases 
all  land  beneath  nontidal  navigable  waters 
in  Alaska  embraced  within  the  boundaries 
of  such  leases. 

McGreghar  Land  Company  et  al.,  A-28170 
(Feb.  26,  1960)  67  I.D.  81 

Irma  Gregg,  A-28369  (Aug.  3,  1960) 

The  authority  of  the  Secretary  of  the 
Interior  to  lease  Alaskan  lands  beneath 
nontidal  navigable  waters  for  oil  and  gas 
purposes  terminated  on  Jan.  3,  1959, 
with  the  transfer  of  title  to  such  lands 
to  the  State  of  Alaska  and  any  obligation 
of  the  United  States  to  lease  such  lands 
for  oil  and  gas  purposes  predicated  upon 
the  filing  of  an  application  for  preference 
passed  at  that  time  to  the  State  of  Alaska. 
J.  M.  Bryan,  A-28377  (Aug.  3,  1960) 

XXIX.  PRODUCTION 

Production  from  a  lease  may  properly  be 
regarded  as  having  ceased  on  the  final  day 
of  the  last  month  during  which  any  pro- 
duction from  the  lease  was  reported  where 
the  exact  date  of  cessation  of  production 
within  that  month  is  not  known. 
Steelco  Drilling  Corporation,  A-27435 
(May  31,  1957)  64  I.D.  214 

A  lease  is  exempted  from  the  automat 
ic-termination-for-failure-to-pay-rental  pro 
vision  only  if  it  contains  a  well  capable 
of  producing  oil  or  gas  in  paying  quan- 
tities ;  such  a  well  is  one  that  is  actually  in 
condition  to  produce  production  which 
exists  in  paying  quantities  and  not  one  that 
is  mechanically  unable  to  produce  because 
the  casing  has  not  been  perforated  and 
has  only  prospects  of  being  a  commercial 
well. 

United    Manufacturing    Company    et    al., 
A-27608  (Mar.  5,  1958)  65  I.D.  106 

Where  the  nonproducing  and  producing 
portions  of  a  leasehold  are  separated  into 
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egregated  leases  upon  unitization  of  only 
he  nonproducing  lands  at  a  time  when 
he  parent  lease  is  in  its  extended  term 
>ecause  of  production,  the  term  of  the 
egregated,   unitized,   nonproducing   lease 

iloes  not  expire  as  long  as  production  con- 
inues  on  the  nonunitized  portion  of  the 
ease. 

■inn  Guyer  Lewis  et  al,  A-28540  (July  3, 
.961)  68  I.D.  180 

All  the  leases  included  within  a  unit 
agreement  are  made  one  lease  as  far  as 
production  is  concerned.  Consequently, 
ictual  production  on  any  lease  in  the  unit 
>s  constructive  production  on  all  other 
eases  in  the  unit. 

iutomatic  Termination  of  Unitized  Leases 
Wor  Failure  to  Pay  Rentals,  M-36629 
;june  25,  1962)  69  I.D.  110 

i  Where  lands  covered  by  a  noncompeti- 
live  oil  and  gas  lease  are  included  within 
he  limits  of  a  known  geologic  structure 
)f  a  producing  oil  field  during  the  initial 
i-year  term  of  the  lease  and  during  the 
iame  period  the  lease  is  committed  to  an 
Approved  unit  agreement  under  which  pro- 
duction in  paying  quantities  was  had  on 
!ts  effective  date  and  since  then,  an  appli- 
cation for  a  2-year  extension  of  the  lease 
inder  section  17  of  the  Mineral  Leasing 
let,  filed  shortly  before  the  end  of  the  ini- 
ial  5-year  term  of  the  lease,  is  properly 
•ejected  on  the  ground  that  production 
mder  the  unit  agreement  during  the  term 
)f  the  lease  continued  the  lease  for  as  long 
lis  it  remains  subject  to  the  unit  agree- 
ment. 

\°an  American  Petroleum  Corporation, 
1-28832  (June  27,  1962) 

1  Elimination  of  a  portion  of  a  lease  com- 
nitted  to  a  producing  unit  plan  from  that 
'mit  does  not  cause  or  permit  a  segrega- 
tion of  the  eliminated  portion  into  a  new 
md  distinct  lease.  The  eliminated  por- 
tion of  the  lease  and  the  portion  which 
,'emains  unitized  continue  to  form  one 
jtease.  Consequently,  the  term  of  the 
eliminated  portion  will  continue  coexten- 
?ively  with  the  term  of  the  portion  still 
committed  to  the  unit  plan  so  long  as 
;here  is  production  anywhere  on  the 
I  lease.    It  is  not  material  that  the  pro- 


duction is  constructive  with  respect  to  the 
lease  and  not  actually  within  the  leasehold. 
Continental  Oil  Company,  Reversal  Ap- 
proved oy  Secretary  May  15,  1953 

70  I.D.  473 

A  noncompetitive  oil  and  gas  lease  sub- 
ject to  the  automatic  termination  provi- 
sion of  the  act  of  July  29,  1954,  is  properly 
terminated  for  failure  to  pay  annual 
rental  for  the  fifth  year  of  the  lease  on  or 
before  the  fourth  anniversary  date  of  the 
lease  when  it  appears  that  the  lessee's 
claim  to  a  well  capable  of  producing  oil 
or  gas  in  paying  quantities  rests  upon  an 
uncompleted  well  which  was  then  being 
drilled  and  was  not  in  a  physical  condi- 
tion to  produce  oil  or  gas  in  paying 
quantities. 

Joseph  C.  Sterge,  A-29348  (July  26,  1963) 

70  I.D.  375 

Land  in  any  lease  of  a  unit  agreement 
which  is  in  a  participating  area  is  to  be 
considered  as  land  in  a  producing  or  pro- 
ducible status  so  that  all  lands  subject  to 
that  lease,  whether  in  the  unit  or  partici- 
pating area,  are  not  eligible  for  selection 
by  a  State  as  school  indemnity  lands. 
State  of  Utah,  A-29461  et  al.  (Oct.  30, 
1964)  71  I.D.  392 

An  oil  and  gas  lease  is  properly  held 
terminated  and  a  subsequently  filed  pro- 
posed assignment  of  operating  rights 
properly  returned  unapproved  when  it  has 
been  determined  that  a  well  on  the  land 
leased  was  not  a  well  capable  of  produc- 
ing oil  or  gas  in  paying  quantities  as  of 
the  date  of  termination  of  the  lease,  so 
that  no  notice  to  the  lessee  to  resume  pro- 
duction was  necessary  prior  to  declaring 
the  lease  to  be  terminated. 
Juniper  Oil  and  Mining  Company,  A-30181 
(Dec.  4, 1964) 

A  noncompetitive  oil  and  gas  lease  is 
properly  declared  terminated  at  the  ex- 
piration of  its  extended  term  when  it  ap- 
pears that  the  lessee's  claim  to  a  well  cap- 
able of  producing  oil  or  gas  in  paying  quan- 
tities rests  upon  an  uncompleted  well 
which  was  not  in  a  physical  condition  to 
produce  oil  and  gas  in  paying  quantities. 
Carl  Losey  et  al,  A-30153  (Dec.  4,  1964) 
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XXX.  REINSTATEMENT 

One  whose  oil  and  gas  lease  is  er- 
roneously canceled  and  who  fails  to  appeal 
from  the  cancellation  is  entitled  to  re- 
instatement of  his  lease  only  in  the  absence 
of  intervening  rights. 
C.  T.  Hegwer  et  at,  A-27002  (Mar.  11, 
1955)  62  I.D.  77 

An  application  by  a  unit  operator  for 
the  reinstatement  of  a  canceled  noncom- 
petitive oil  and  gas  lease  committed  to  the 
unit  agreement  is  properly  denied  where 
the  basis  of  the  application  for  reinstate- 
ment is  that  the  unit  operator  did  not 
receive  notice  of  default  prior  to  the 
cancellation  of  the  lease. 
Zion  Oil  Company  et  ah,  A-27152  (Sept.  20, 
1955)  62  I.D.  369 

The  reinstatement  of  an  oil  and  gas 
lease  which  has  been  terminated  amounts 
to  a  restoration  of  the  lease  to  the  position 
that  it  formerly  occupied  and  in  effect 
constitutes  a  rescission  or  wiping  out  of 
the  action  which  caused  the  termination 
of  the  lease;  it  does  not  constitute  the 
issuance  of  a  new  lease. 

There  is  no  authority  in  the  Secretary 
of  the  Interior  to  reinstate  an  oil  and  gas 
lease  which  has  been  relinquished. 
Thomas  F.  McKenna,  Forrest  H.  Lindsay, 
A-27157  (Sept.  30,  1955)  62  I.D.  376 

Where  the  holder  of  a  5-year  noncom- 
petitive oil  and  gas  lease  fails  to  apply  for 
an  extension  of  the  lease  within  90  days 
prior  to  the  expiration  of  the  primary  term 
of  the  lease,  his  lease  cannot  be  reinstated 
and  extended,  particularly  where  another 
offer  for  the  land  was  filed  after  the 
expiration  of  the  primary  term  of  the  lease. 
Arthur  L.  Rankin,  A-27308  (May  4,  1956) 

An  application  for  reinstatement  of  part 
of  an  oil  and  gas  lease  as  to  which  it  was 
erroneously  canceled  will  be  rejected  where 
the  lessee  did  not  appeal  the  land  office 
manager's  action  within  the  time  allowed 
and  at  the  time  the  application  is  filed  the 
land  is  included  within  the  limits  of  the 
known  geologic  structure  of  a  producing 
oil  or  gas  field. 

Brookhaven       Oil       Company,       A-27459 
(July  29,  1957) 

A  request  to  vacate  decisions  approving 
partial  assignments  of  noncompetitive  oil 


and  gas  leases  and  returning  the  lands  as- 
signed to  the  base  leases  on  the  ground 
that  parties  did  not  intend  the  assignments 
to  be  made  will  be  rejected  where  the 
parties  did  not  appeal  from  the  decisions 
approving  the  assignments  within  the  time 
allowed,  the  assignments  are  regular  on 
their  face,  and  the  parties,  although  in- 
formed of  the  filing  of  the  assignments, 
made  no  protest  against  them. 
D.  J.  Simmons,  A-27478   (Nov.  15,  1957) 

64  I.D.  413 

An  oil  and  gas  lease  automatically  ter- 
minated for  failure  to  pay  the  rental  on 
or  before  the  anniversary  date  of  the  lease 
cannot  be  reinstated  upon  subsequent  ten- 
der of  the  rental. 
Roy  L.  Cook,  A-28600  (Mar.  24,  1961) 

Reinstatement  of  an  oil  and  gas  lease 
offer  is  properly  denied  when  the  offer  was 
rejected  because  it  applied  for  land  in  an 
outstanding  lease,  even  though  the  request 
for  reinstatement  is  based  on  the  fact  that 
the  outstanding  lease  was  improperly 
issued. 
Duncan  Miller,  A-29012  (Sept.  1, 1961) 

A  noncompetitive  oil  and  gas  lease  offer 
for  land  which  the  Geological  Survey  has 
determined  is  within  the  known  geologic 
structure  of  a  producing  gas  field  is  prop 
erly  rejected,  and  a  request  for  the  re- 
instatement of  a  previous  offer  for  a  non- 
competitive lease  on  such  land  is  properly 
denied  where  the  request  for  reinstatement 
is  filed  after  the  determination  that  the 
land  is  within  the  known  geologic  struc- 
ture. 

An  offer  for  a  fractional  interest  ac 
quired  lands  lease  is  properly  rejected,  and 
a  request  for  the  reinstatement  of  an  offer 
for  such  a  lease  is  properly  denied,  where 
upon  the  issuance  of  a  lease  the  lessee 
would  not  own  any  operating  rights  in  the 
one-half  of  the  fractional  mineral  interest 
not  owned  by  the  United  States. 
Duncan  Miller,  A-29392  (Nov.  20,  1962) 

An  oil  and  gas  lease  offeror  who  accepts 
a  refund  of  the  advance  rental  payment 
submitted  with  his  offer,  which  refund  is 
made  pursuant  to  an  unauthorized  with- 
drawal of  the  offer  of  which  he  knows  noth- 
ing, and  who  makes  no  inquiry  into  the 
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status  of  his  offer  until  after  the  land  of- 
fice has  issued  a  lease  in  response  to  an 
offer  filed  several  months  after  the  refund 
is  made,  is  properly  denied  reinstatement 
of  his  offer  and  cancellation  of  the  existing 
lease. 
Gwen  Gaukel,  A-29017  (Dec.  14, 1962) 

Section  31  of  the  Mineral  Leasing  Act, 
as  amended  by  the  act  of  Oct.  15,  1962, 
does  not  authorize  the  reinstatement  of 
leases  which  terminate  after  the  effective 
date  of  the  act  of  Oct.  15, 1962,  for  nonpay- 
ment of  rental. 
Duncan  Miller,  A-30067    (Mar.  12,  1964) 

An  oil  and  gas  lessee  whose  lease  is  de- 
clared to  be  terminated  and  who  fails  to 
appeal  from  such  declaration  is  not  en- 
titled to  reinstatement  of  the  lease  even 
if  the  termination  is  erroneous  when  the 
rights  of  a  subsequent  lessee  have  inter- 
vened. 

Benson-Montin-Greer    Drilling    Corp., 
A-29966  (Mar.  30,  1964) 

An  oil  and  gas  lease  offer  is  properly  de- 
nied reinstatement  when  the  offeror  fails 
to  comply  with  the  land  office  requirement 
for  submission  of  four  copies  of  the  offer, 
as  originally  filed,  within  30  days  after 
receipt  of  the  notice  to  do  so. 
Duncan  Miller,  A-30180  (Apr.  8,  1964) 

It  is  proper  to  reject  a  petition  for  rein- 
statement of  a  competitive  oil  and  gas 
lease  which  had  terminated  automatically 
for  failure  to  pay  timely  advance  rental 
due  for  the  second  lease  year  in  the  ab- 
sence of  sufficient  .showing  that  the  fail- 
ure was  justifiable  or  not  due  to  a  lack  of 
reasonable  diligence. 

Hunt    Oil    Company,   A-30101    (June   23, 
1964) 

There  is  no  authority  in  this  Department 
to  reinstate  an  oil  and  gas  lease  terminated 
by  operation  of  law  for  failure  to  make 
timely  payment  of  rent,  even  though  the 
check  covering  the  rent,  received  after  the 
anniversary  date  of  the  lease,  has  been  de- 
posited in  the  accounts  of  Department  and 
collected.  In  such  event,  the  lessee  is 
entitled  to  the  return  of  the  amount  paid. 
Elwerd  M.  Rogers,  A-30254  (Sept.  24, 
1964) 


XXXI.  RELINQUISHMENTS 


One  who  voluntarily  surrenders  his  oil 
and  gas  lease  by  filing  a  written  relinquish- 
ment thereof,  in  the  appropriate  land  office, 
cannot  withdraw  his  relinquishment. 
Thomas  F.  McKenna,  Forrest  H.  Lindsay, 
A-27157  (Sept.  30,  1955)  62  I.D.  376 

A  lessee  must  file  a  written  relinquish- 
ment of  a  lease  in  the  proper  land  office  in 
order  to  terminate  the  lease  by  relinquish- 
ment, and  a  telephone  conversation  of  a 
lessee  with  the  manager  of  the  land  office 
during  which  the  lessee  stated  that  he 
wished  to  terminate  the  lease  is  not  an 
effective  method  of  relinquishing  a  lease. 
Charles  E.  Boardman,  A-27327  (June  6, 
1956) 

An  application  to  lease  land  filed  prior 
to  the  notation  on  the  appropriate  tract 
book  of  the  relinquishment  of  a  prior  lease 
on  the  same  land  must  be  rejected  because 
the  land  is  not  available  for  further  leas- 
ing until  such  notation  is  made. 
M.  A.  Machris,  Melvln  A.  Brown,  A-27278 
(June  11,  1956)  63  I.D.  161 

Edward  A.   Gribi,  Jr.,  Melvin  A.  Brown, 
A-27420  (Mar.  4,  1957) 

A  letter  signed  by  assignees  of  an  oil  and 
gas  lease  relinquishing  the  lease  will  not 
terminate  the  lease  or  the  liability  of  the 
assignors  for  payment  of  rentals  there- 
under where  the  assignment  has  never 
been  approved. 

Lester  C.  Hotchkiss,  Alpha  L.  Hotchkiss, 
A-27342  (Aug.  14, 1956) 

Under  an  acquired  lands  oil  and  gas  lease 
which  provides  that  rentals  shall  be  paid 
in  advance  for  the  entire  year  on  the  an- 
niversary date  of  the  lease,  a  relinquish- 
ment cannot  be  accepted  until  the  rentals 
which  have  accrued  prior  to  the  filing 
thereof  have  been  paid,  but  upon  payment 
of  the  accrued  rentals  the  relinquishment 
may  be  accepted  effective  as  of  the  date 
upon  which  it  was  filed. 
Gunvald  Landheim,  A-27365  (Oct.  16, 
1956) 

Effective  as  of  the  date  of  its  filing. 
The  phrase  "effective  as  of  the  date  of  its 
filing"  in  section  30(b)  of  the  Mineral 
Leasing  Act,  providing  that  a  relinquish- 
ment of  an  oil  and  gas  lease  "shall  be  effec- 
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tive  as  of  the  date  of  its  filing,"  means  that 
a  relinquishment  is  effective  to  terminate 
the  lease  from  the  first  instant  of  the  day 
upon  which  it  is  filed,  and  is  not  effective 
merely  from  the  time  it  is  filed  on  that  day. 
Where  relinquishments  of  acquired  lands 
oil  and  gas  leases  are  filed  on  the  first  day 
of  the  fourth  year  of  the  leases,  the  re- 
linquishments are  effective  to  terminate 
the  leases  as  of  the  first  instant  of  the 
day  upon  which  they  are  filed,  although  the 
time  of  filing  was  later  in  the  day,  and, 
therefore,  rentals  for  the  fourth  lease 
year  do  not  accrue. 

Humble  Oil  &  Refining  Company,  A-27363 
(Jan.  30,  1957)  64  I.D.  5 

An  application  for  an  oil  and  gas  lease 
filed  after  a  relinquishment  of  an  existing 
lease  has  been  filed  but  before  notation  of 
the  relinquishment  is  made  in  the  tract 
book  is  prematurely  filed  and  is  properly 
rejected. 

Margaret  A.  Andrews,  Charles  B.  Gonsales, 
A-27328   (Feb.  4,  1957)  64  I.D.  9 

An  oil  and  gas  application  filed  prior  to 
the  notation  on  the  appropriate  tract  book 
of  the  relinquishment  of  a  prior  lease  on 
the  land  applied  for  must  be  rejected  be- 
cause the  land  is  not  available  for  further 
leasing  until  such  notation  is  made. 
William  V.  Moore,  A-27540  (May  13, 1958) 

65  I.D.  227 

The  act  of  July  29,  1954,  which  provides 
for  the  automatic  termination  of  leases 
upon  failure  of  the  lessee  to  pay  the  annual 
rental  when  it  is  due,  does  not  permit  a 
lessee,  by  submitting  a  partial  payment  of 
the  annual  rental  for  designated  acreage 
in  his  lease,  in  effect  to  relinquish  a  por- 
tion of  his  lease  and  to  have  the  portion 
of  the  lease  represented  by  the  partial  pay- 
ment continue  in  effect. 
D.  Miller,  A-27591-A  (June  23,  1958) 

65  I.D.  281 

A  regulation  of  the  Department  which 
provided  that  where  a  tract  of  land  of  less 
than  640  acres  was  isolated  as  the  result 
of  a  partial  relinquishment  of  a  lease  no 
lease  offer  for  the  relinquished  land  would 
be  received  for  a  period  of  60  days  from 
the  date  the  partial  relinquishment  was 
filed,  did  not  apply  where  the  tract  was 
isolated  by  virtue  of  the  fact  that  it  was 


surrounded  by  lands  patented  without  a 
mineral  reservation  to  the  United  States 
before  the  partial  relinquishment  was  filed. 
Melvin  A.  Brown,  Blanche  W.  Sweeney, 
A-27580  (June  27,  1958) 

43  CFR  192.42(d)(2),  which  formerly 
provided  that  where  a  tract  of  less  than 
640  acres  was  isolated  as  a  result  of  the 
partial  relinquishment  of  a  lease,  no  lease 
offer  would  be  received  for  the  relinquished 
land  for  60  days  after  the  date  of  filing  the 
partial  relinquishment,  does  not  bar  the 
inclusion  of  such  isolated  tracts  in  an  offer 
covering  over  640  acres  which  is  filed 
prior  to  the  end  of  the  60-day  period. 
Edward  C.  Donohue,  A-27543  (June  27, 
1958) 

A  lessee  of  an  oil  and  gas  lease  in  its 
final  extended  term  who  relinquishes  his 
lease  is  not  thereby  disqualified  from  ap- 
plying for  a  new  lease  of  the  same  lands. 
Duncan  Miller,  A-27620  (July  28,  1958) 

A  lessee  of  an  oil  and  gas  lease  who 
relinquishes  his  lease  is  not  thereby  dis- 
qualified from  applying  for  a  new  lease 
of  the  same  lands. 

Duncan  Miller,  A-27649,  A-27653,  A-27665, 
A-27713,  A-27760,  A-27764  (Aug.  6,  1958) 

Duncan  Miller,  A-27810  (Jan.  16,  1959) 

Duncan  Miller,  A-27897,  A-27914,  A-27923, 
A-27930,  A-28003,  A-28014  (Mar.  31,  1959) 

Duncan  Miller,  A-28433(  Aug.  30, 1960) 

An  oil  and  gas  lease  offer  which  was 
filed  in  1953  for  lands  included  in  prior 
leases  which  were  relinquished  is  properly 
rejected  where  the  offer  was  filed  before 
the  relinquishments  were  noted  on  the 
tract  books  even  though  the  offer  was  not 
filed  until  after  the  date  on  which  the  re- 
linquished leases  would  have  expired  by 
operation  of  law  if  they  had  not  previously 
been  relinquished. 

The  fact  that  relinquished  leases  were 
issued  before  section  30(b)  was  added  to 
the  Mineral  Leasing  Act  by  the  act  of 
Aug.  8,  1946,  and  that  the  lessees  under 
the  relinquished  leases  may  not  have  filed 
an  election  to  have  their  leases  governed 
by  the  1946  act  provides  no  basis  for  hold- 
ing that  the  relinquished  lands  auto- 
matically became  available  for  further  fil- 
ing at  the  expiration  of  the  lease  terms 
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where  the  relinquishments  had  not  been 
noted  on  the  tract  books  by  that  time. 
Eugene  C.  Paine,  A-27632  (Aug.  21,  1958) 

An  oil  and  gas  lease  cannot  be  relin- 
quished in  part  by  the  filing  of  a  statement 
that  the  lessee  does  not  intend  to  pay  an- 
nual rental  on  a  portion  of  the  leased 
lands,  and  failure  to  pay  the  entire  annual 
rental  when  due  under  a  lease  which  is 
subject  to  section  1(7)  of  the  act  of  July 
29,  1954,  results  in  the  automatic  termina- 
tion of  the  whole  lease. 
Mary  C.  Hagood  et  al.,  A-27716  (Nov.  6, 
1958) 

Where  an  oil  and  gas  lease  is  relin- 
quished and  the  relinquishment  is  noted  on 
the  tract  book  prior  to  the  normal  expira- 
tion date  of  the  lease,  the  leased  land 
becomes  available  for  filing  immediately 
thereafter  despite  another  erroneous  nota- 
tion on  the  tract  book  that  the  lease  ter- 
minated by  operation  of  law  at  the  end  of 
its  normal  term. 
Duncan  Miller,  A-27728  (Nov.  12, 1958) 

Neither  a  decision  by  a  manager  can- 
celing an  oil  and  gas  lease  for  default  in 
rental  payment  nor  an  appeal  from  such 
decision  contending  that  the  lease  auto- 
matically terminated  for  failure  to  pay 
the  rental  can  be  considered  to  constitute 
a  relinquishment  of  the  lease. 

The  right  to  relinquish  a  lease  is  a  right 
given  solely  to  the  lessee  and  it  is  not 
dependent  on  any  action  by  the  Secretary. 
Lasare  F.  Bemhard,  Alfred  Shenoerg, 
A-27770  (Dec.  22,  1958) 

Where  lessees  timely  filed  applications 
for  extension  of  their  leases  and,  there- 
after before  the  end  of  the  primary  lease 
terms,  relinquished  the  leases,  as  a  conse- 
quence of  which  no  right  to  an  extension 
of  the  leases  survived,  the  lands  nonethe- 
less remained  unavailable  for  further 
leasing  until  after  the  notation  of  the  tract 
books  showing  the  final  action  taken  on  the 
extension  applications. 
Elmer  F.  Garrett,  A-27819  (Mar.  24,  1959) 

66  I.D.  92 

A  lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  or  permits  it  to  be 
canceled  is  not  thereby  disqualified  from 
applying  for  a  new  lease  of  the  same  lands, 
nor  is   a  person  disqualified  from  filing 


simply  because  he  knew  a  prior  lease  on 
the  land  was  to  be  relinquished. 
Duncan  Miller,  A-28114,  A-28136,  A-28137, 
A-28164,      A-28192,      A-28223,      A-28224 
(Oct.  30,  1959) 

A  person  otherwise  qualified  to  hold  a 
noncompetitive  oil  and  gas  lease  is  not 
disqualified  from  filing  an  offer  simply 
because  he  knew  a  prior  lease  of  the  land 
was  to  be  relinquished  and  filed  his  offer 
in  reliance  on  such  relinquishment. 
Duncan  Miller,  A-28359  (July  18,  1960) 

The  assignor  of  an  oil  and  gas  lease  may, 
after  the  filing  of  an  assignment  but  prior 
to  its  approval,  relinquish  the  lease  with- 
out the  concurrence  of  the  assignee. 

Under  the  regulation  in  effect  on 
Jan.  27,  1959,  lands  in  a  relinquished  oil 
and  gas  lease  became  available  for  fur- 
ther filing  of  oil  and  gas  offers  immediately 
upon  notation  of  the  relinquishment  on 
the  tract  book. 

James    8.    Holmberg,    Robert    Schulein, 
A-28364  (July  28,  1960)  67  I.D.  302 

A  person  otherwise  qualified  to  hold  a 
noncompetitive  oil  and  gas  lease  is  not 
disqualified  from  filing  an  offer  because  he 
relinquished  a  lease  on  the  same  land  or 
because  he  knew  that  a  lease  of  the  land 
was  to  be  relinquished  and  filed  his  offer 
in  reliance  on  such  relinquishment. 
Duncan  Miller,  A-28398  (Aug.  31,  1960) 

One  of  two  joint  lessees  cannot  relin- 
quish an  oil  and  gas  lease  without  sub- 
mitting proof  of  his  authority  to  act  for 
the  other  lessee. 

Harold  Ladd  Pierce,  A-28495    (Nov.  22, 
1960)  67  I.D.  428 

A  lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  is  not  thereby  dis- 
qualified for  the  award  of  a  new  lease  of 
the  same  land. 

Duncan  Miller,  A-28586,  A-28633,  A-28671 
A-28686  (Jan.  25, 1961) 

Duncan  Miller,  A-28599  (Apr.  3,  1961) 

An  application  for  the  partial  extension 
of  a  lease  under  section  17  of  the  Mineral 
Leasing  Act,  as  amended,  is  not  improper, 
and  a  relinquishment  need  not  be  filed  to 
terminate  the  lease  as  to  the  lands  for 
which  an  extension  is  not  desired,  as  the 
lease  terminates  by  operation  of  law  at  the 
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end  of  the  initial  5-year  term  in  the  ab- 
sence of  an  application  for  extension. 
Duncan  Miller,  A-28588  (June  20,  1961) 

68  I.D.  158 

A  junior  oil  and  gas  lease  offer  is  prop- 
erly rejected  even  though  the  prior  offer 
is  filed  by  one  who  relinquishes  his  lease 
on  the  same  land  or  by  one  who  knew  a 
previous  lease  of  the  land  was  to  be  re- 
linquished and  filed  his  offer  in  reliance  on 
such  relinquishment. 
Duncan  Miller,  A-28647  (July  20,  1961) 

Duncan  Miller,  A-29291    (Mar.  20,  1963) 

Duncan  Miller,  A-29489    (July  26,  1963) 

A  person  otherwise  qualified  to  hold  a 
noncompetitive  oil  and  gas  lease  is  not  dis- 
qualified from  filing  an  offer  simply  be- 
cause he  knew  a  prior  lease  of  the  land 
was  to  be  relinquished  and  filed  his  offer 
upon  such  relinquishment. 
Duncan  Miller,  A-28692  (Aug.  30,  1961) 

A  diminution  in  the  rental  obligation  of 
an  oil  and  gas  lessee  because  of  an  asserted 
partial  relinquishment  of  the  lease  cannot 
be  recognized  where  the  purported  relin- 
quishment cannot  be  found  in  the  Bureau 
of  Land  Management  although  evidence 
is  submitted  suggesting  that  the  relinquish- 
ment was  received  in  the  proper  land 
office. 

Holly    Oil    Company,   A-28708    (July   26, 
1962) 

A  mere  assertion  without  proof  by  an 
offeror  for  an  oil  and  gas  lease  whose  offer 
was  rejected  because  a  lease  was  issued 
to  a  prior  offeror  that  the  latter  had 
knowledge  of  the  relinquishment  of  a 
previous  lease  on  the  land  before  he  filed 
or  was  the  alter  ego  of  the  previous  lessee 
furnishes  no  basis  for  canceling  the  lease. 
Duncan  Miller,  A-28864  (July  30,  1962) 

Where  a  partial  assignment  of  an  oil 
and  gas  lease  is  filed  for  approval,  appli- 
cations are  later  filed  by  the  assignor  and 
assignee  for  a  5-year  extension  of  the  seg- 
regated portions  of  the  lease  to  be  created 
by  approval  of  the  assignment,  and  then 
relinquishments  of  their  interest  in  the 
lease  are  filed  by  the  assignor  and  assignee 
prior  to  the  taking  of  any  action  on  ap- 
proval of  the  assignment  or  the  applica- 
tions for   extension,   the   relinquishments 


are  properly  to  be  considered  as  a  with- 
drawal of  the  assignment  and  the  appli- 
cations for  extension,  resulting  in  termi- 
nation of  the  lease  as  of  the  expiration  of 
its  primary  term. 
Walter  O.  Davis,  A-29048  (Nov.  20,  1962) 

A  person  otherwise  qualified  to  hold  a 
noncompetitive  oil  and  gas  lease  is  not  dis- 
qualified from  filing  an  offer  simply  be- 
cause he  knew  that  an  earlier  lease  of  the 
land  was  to  be  relinquished  and  filed  his 
offer  upon  such  relinquishment. 
Duncan  Miller,  A-29057  (Nov.  20,  1962) 

An  oil  and  gas  lease  offeror  who  accepts 
a  refund  of  the  advance  rental  payment 
submitted  with  his  offer,  which  refund  is 
made  pursuant  to  an  unauthorized  with- 
drawal of  the  offer  of  which  he  knows 
nothing,  and  who  makes  no  inquiry  into 
the  status  of  his  offer  until  after  the  land 
office  has  issued  a  lease  in  response  to  an 
offer  filed  several  months  after  the  refund 
is  made,  is  properly  denied  reinstatement 
of  his  offer  and  cancellation  of  the  existing 
lease. 
Owen  Gaukel,  A-29017  (Dec.  14, 1962) 

A  lessee  of  an  oil  and  gas  lease  who  re- 
linquishes his  lease  is  not  thereby  disquali- 
fied from  applying  for  a  new  lease  of  the 
same  lands,  nor  is  one  disqualified  who  has 
knowledge  of  the  relinquishment  and  ap- 
plies as  soon  as  the  land  becomes  available 
for  leasing. 
Duncan  Miller,  A-29574  (July  19, 1963) 

A  protest  by  an  offeror  against  leases 
issued  for  prior-filed  offers  on  charges  of  an 
unlawful  trust  and  practices  under  sec.  27 
of  the  Mineral  Leasing  Act  is  properly  dis- 
missed when  the  charges  are  not  ade- 
quately detailed  with  clarity  and  are  not 
supported  by  any  evidence,  and  at  the 
most  suggest  only  that  the  leases  were 
issued  to  persons  who  had  held  previous 
leases  for  the  lands  but  had  relinquished 
them  and  filed  the  new  offers,  since  such  a 
practice  was  not  prohibited  under  the  act. 
Duncan  Miller,  A-30304    (Dec.  31,  1964) 

XXXII.  RENEWALS 

Where  the  holder  of  a  20-year  oil  and 
gas  lease  has  shown  that  her  failure  to 
comply  with  a  regulation  specifying  that 
an  application  for  renewal  of  the  lease 
should  be  filed  at  least  90  days  prior  to  the 
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expiration  of  its  term  was  due  to  difficult 
personal  circumstances,  her  delay  in  filing 
the  renewal  application  may  be  excused. 
Julia  Katherine  Moore,  Salt  Lake 
033190(A)   (Oct.  20, 1964) 

XXXIII.  RENTALS 

Where  the  rental  due  on  a  noncompeti- 
tive oil  and  gas  lease  has  been  paid  by  the 
operator  under  an  operating  agreement 
approved  by  the  Department,  and  no  evi- 
dence has  been  submitted  that  the  operat- 
ing agreement  has  been  terminated  in 
accordance  with  its  terms  respecting  ter- 
;  mination,  it  is  proper  to  refuse  to  accept 
I  a  payment  from  the  lessee  for  the  same 

I  rental. 
L.  N.  Hagood,  Standard  Oil  Company  of 
California,  A-27211    (Nov.  15,  1955) 

62  I.D.  415 

The  provisions  of  the  act  of  July  29, 1954, 
1  automatically  terminating  an  oil  and  gas 
lease  for  failure  to  pay  the  rental  on  or 
'  before  the  anniversary  date  of  the  lease 
;  apply  to  leases  issued  prior  to  July  29, 
1954,  only  after  the  lessee  has  filed  a  writ- 
ten notice  of  his  consent  to  have  his  lease 
bound  by  this  provision. 
Noel  Teuscher,  A-27195  (Dec.  19,  1955) 

62  I.D.  470 

An  application  for  the  waiver  of  rentals 
on  oil  and  gas  leases  committed  to  an 
Alaskan  unit  agreement  conditioned  upon 
the  expenditure  of  a  minimum  sum  of 
money  for  each  acre  included  in  the  unit- 
ized area  will  not  be  approved  where  the 
facts  fail  to  present  such  exceptional  cir- 
cumstances as  would  warrant  the  granting 
of  such  relief. 

Jessie  Briggs,  Iniskin  Unit  Operator,  Inc., 
A-27252  (Mar.  12,  1956) 

Where  a  lease  which  is  not  subject  to 
the  automatic  termination  provision  of  the 
act  of  July  29,  1954,  was  relinquished  be- 
fore the  beginning  of  the  fifth  lease  year 
but  long  after  the  fourth  year's  advance 
rental  became  due,  the  lessee  is  properly 
required  to  pay  the  amount  of  the  fourth 
year's  rental. 

Charles  E.  Board  man,  A-27327  (June  6 
1956) 

The  cancellation  of  an  oil  and  gas  lease 
because  of  the  lessee's  failure  to  pay  the 
fourth  lease  year's  rental  does  not  relieve 


the  lessee  from  the  obligation  to  pay  that 

rental. 

Robert  H.  Miller,  A-27322,  A-27323  (July  3, 

1956) 

Where  an  oil  and  gas  lease  has  not  been 
surrendered  before  the  expiration  of  its 
term,  this  Department  has  no  authority  to 
excuse  or  waive  payment  of  accrued  rentals 
under  the  lease. 

Lester  C.  Hotchkiss,  Alpha  L.  Hotchkiss, 
A-27342    (Aug.  14,  1956) 

Where  under  the  terms  of  a  lease  no 
provision  is  made  for  prorating  the  amount 
of  yearly  rental  due  should  the  lessee  re- 
linquish his  lease  after  the  anniversary 
date  of  the  lease,  but  the  terms  of  the 
lease  provide  that  the  rental  shall  be  due 
in  advance  for  the  entire  year  on  its  anni- 
versary date,  a  compromise  offer  of  a  sum 
which  is  based  upon  a  proration  of  the 
rental  on  the  basis  of  the  acreage  included 
in  the  lease  before  and  after  the  filing  of 
the  relinquishment,  must  be  rejected. 
Gunvald  Landheim,  A-27365  (Oct.  16, 
1956) 

The  provisions  of  the  act  of  July  29, 
1954,  automatically  terminating  an  oil  and 
gas  lease  for  failure  to  pay  the  rental  on 
or  before  the  anniversary  date  of  the  lease 
apply  to  leases  issued  prior  to  July  29, 
1954,  only  after  the  lessee  has  filed  a  writ- 
ten notice  of  his  consent  to  have  his  lease 
bound  by  this  provision. 

The  fact  that  a  lease  is  canceled  or 
terminated  shortly  after  its  anniversary 
date  on  which  rent  accrues  does  not  re- 
lieve the  lessee  of  his  liability  for  the  ac- 
crued rental. 
Stansbury,  Inc.,  A-27396   (Nov.  20,  1956) 

Where  relinquishments  of  acquired 
lands  oil  and  gas  leases  are  filed  on  the  first 
day  of  the  fourth  year  of  the  leases,  the 
relinquishments  are  effective  to  terminate 
the  leases  as  of  the  first  instant  of  the  day 
upon  which  they  are  filed,  although  the 
time  of  filing  was  later  in  the  day,  and, 
therefore,  rentals  for  the  fourth  lease  year 
do  not  accrue. 

Humble  Oil  &  Refining  Company,  A-27363 
(Jan.  30,  1957)  64  I.D.  5 

Neither  the  payment  of  advance  rentals 
nor  their  receipt  by  Departmental  officials 
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Upon  a  lease  which  had  terminated  can 
continue  or  reinstate  the  lease. 
The    Superior    Oil    Company    and    The 
British-American  Oil  Producing  Company, 
IA-697  (Mar.  8,  1957)  64  I.D.  49 

An  offer  to  lease  lands  for  oil  and  gas 
purposes  accompanied  by  insufficient  rent 
to  cover  the  lands  described  in  the  offer 
may  not  be  rejected  as  to  part  of  the  lands 
described  in  the  offer  in  order  that  the 
rental  payment  submitted  with  the  offer 
will  be  sufficient  to  cover  the  remaining 
lands. 

Sidney  A.  Martin,  C.  C.  Thomas,  A-27410 
(Apr.  1,  1957)  64  I.D.  81 

Subsection  (d)  (5)  of  section  1  of  the 
act  of  Apr.  22,  1954  (68  Stat.  57),  as 
amended  by  the  act  of  July  11,  1956  (70 
Stat.  529;  43  U.S.C.,  1952  ed.,  Supp.  IV, 
sec.  870),  which  requires  that  when  at  the 
time  rents,  royalties,  and  bonuses  accrue, 
the  lands  or  deposits  covered  by  a  single 
lease  are  owned  in  part  by  the  State  and  in 
part  by  the  United  States,  they  shall  be 
allocated  between  them  in  proportion  to 
the  acreage  in  the  lease  owned  by  each, 
applies  only  during  such  period  as  the 
single  lease  is  an  outstanding,  valid  lease 
embracing  both  State  and  Federal  lands 
or  deposits.  When  the  lease  terminates  in 
any  manner  in  its  entirety,  or  terminates 
or  is  assigned  as  to  all  of  the  State  land, 
or  as  to  all  of  the  Federal  land,  subsection 
(d)  (5)  ceases  to  be  operative  with  re- 
spect to  the  land  in  the  lease. 
Construction  of  Suosection  (d)  (5),  Act  of 
April  22,  1954  (68  Stat.  57),  as  Amended, 
July  11,  1956  (70  Stat.  529;  43  U.S.C. 
1952  ed.,  Supp.  IV,  sec.  870),  M-36460 
(July  30, 1957) 

Where  an  oil  and  gas  lease  is  extended 
pursuant  to  the  last  sentence  in  section 
30a  of  the  Mineral  Leasing  Act,  as 
amended  (68  Stat.  585 ;  30  U.S.C,  1952  ed., 
Supp.  IV,  sec.  187a),  the  extension  runs 
from  the  next  succeeding  anniversary  date 
of  the  lease  for  such  part  of  2  years  as  re- 
main after  deducting  the  period,  if  any, 
between  the  effective  date  of  the  (partial) 
assignment  and  such  anniversary  date  and 
there  is  no  change  in  the  anniversary  date. 

If  the  resulting  extension  is  for  less  than 
a  full  year  or  if  after  it  has  run  a  full  year 


it  is  due  to  continue  for  less  than  another 
full  year,  the  annual  rental  is  to  be  pro- 
rated in  the  same  proportion  that  the  re- 
maining fractional  year  of  the  extended 
term  bears  to  a  full  year. 

The  procedure  with  respect  to  the  ap- 
proval of  assignments  where  the  term  of 
the  assigned  lease  is  extended  by  opera- 
tion of  law  even  after  the  lease  term  in 
which  they  were  filed  has  expired  is  the 
same  as  it  has  always  been.  An  assign- 
ment may  be  approved  in  such  circum- 
stances and  the  approval  will  relate  back 
to  the  effective  date  of  the  assignment  as 
fixed  in  section  30a  of  the  act. 

Any  lease  issued  under  any  provision  of 
the  Mineral  Leasing  Act  which  is  in  its 
extended  term  under  any  provision  of  that 
act  is  subject  to  partial  assignment  and 
the  resulting  lease  or  leases  of  any  un- 
developed land  is  entitled  to  the  extension 
provided  for  in  the  law.  The  extension 
privilege  does  not  apply  to  renewals  of 
leases  pursuant  to  section  17  of  the  act, 
as  it  read  prior  to  its  amendment  Aug.  21, 
1935. 

Certain  Questions  Arising  as  the  Result  of 
the  Extension  of  the  Segregated  Lease  of 
Any  Undeveloped  Lands  Resulting  From  a 
Partial  Assignment  of  a  Lease  Which  is  in 
its  Extended  Term  Because  of  Any  Pro- 
visions of  the  Mineral  Leasing  Act  Pur- 
suant to  Section  30a  Thereof  (30  U.S.C, 
1952  ed.,  Supp.  IV,  Sec.  187a),  M-36464 
(Aug.  8,  1957)  64  I.D.  309 

The  provision  of  the  act  of  July  29, 
1954,  automatically  terminating  an  oil  and 
gas  lease  for  failure  to  pay  the  rental  on 
or  before  the  anniversary  date  of  the  lease 
applies  to  a  lease  issued  prior  to  July  29, 
1954,  only  if  the  lessee  has  filed  a  written 
notice  of  his  consent  to  have  his  lease 
bound  by  that  provision. 

Where  an  oil  and  gas  lessee  under  a 
lease  issued  prior  to  July  29,  1954,  has 
been  notified  that  rental  is  coming  due 
under  his  lease  and  that  the  automatic 
termination  provision  of  the  act  of  July 
29,  1954,  will  not  apply  to  his  lease  unless 
he  files  a  written  notice  of  his  consent  to 
have  his  lease  bound  by  that  provision  and 
where  the  lessee  fails  to  file  such  consent, 
the  lessee  is  not  entitled,  upon  his  sur- 
render of  the  lease  2  months  after  the 
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fourth  year's  rental  has  accrued,  to  the 
benefit  of  the  act  of  Nov.  28,  1943. 
Stanley  Odium  and  Aviia  Oil  Company, 
A-27502  (Jan.  13,  1958)  65  I.D.  25 

Where  an  offer  for  an  oil  and  gas  lease 
was  filed  prior  to  July  29,  1954,  and  the 
lease  was  issued  after  that  date  with  a 
notation  that  it  was  subject  to  the  act  of 
that  date,  the  lease  was  subject  to  the  pro- 
vision of  the  act  of  July  29, 1954,  terminat- 
ing leases  automatically  for  failure  to  pay 
rental  on  time. 

A  lease  is  exempted  from  the  automatic- 
termination-for-failure-to-pay-rental  pro- 
vision only  if  it  contains  a  well  capable  of 
producing  oil  or  gas  in  paying  quantities ; 
such  a  well  is  one  that  is  actually  in  con- 

!  dition  to  produce  production  which  exists 
in  paying  quantities  and  not  one  that  is 
mechanically  unable  to  produce  because 

1    the  casing  has  not  been  perforated  and  has 

only  prospects  of  being  a  commercial  well. 

There  is  no  exemption  from  the  provi- 

'    sion  automatically  terminating  leases  for 

:  failure  to  pay  rental  timely  of  leases  which 
contain  valuable  deposits  of  oil  or  gas 
but  do  not  have  wells  capable  of  producing 
in  paying  quantities. 

The  Secretary  of  the  Interior  has  no 
authority  under  either  section  32  or  sec- 
tion 39  of  the  Mineral  Leasing  Act  to  waive 
or  suspend  retroactively  rental  which  has 

:  already  become  due  on  an  oil  and  gas  lease 
so  as  to  avoid  the  automatic  termination 
of  the  lease  because  the  rental  was  not 
paid  when  it  became  due. 

|    United   Manufacturing    Company    et    al., 

1    A-27608  (Mar.  5,  1958)  65  I.D.  106 

Where  a  noncompetitive  oil  and  gas 
lease  is  extended  under  section  17(b)  of 
the  Mineral  Leasing  Act  beyond  the  end 
of  its  5-year  term  by  virtue  of  the  termina- 
tion of  a  unit  agreement  to  which  it  has 
been  committed,  and  the  sixth  year's  rental 
accrues  on  the  anniversary  date  of  the 
lease,  the  rental  becomes  a  debt  owed  the 
United  States  which  may  not  be  waived. 
Naomi  P.  TJrie  et  al.,  A-27554  (Mar.  28, 
1958) 

The  provision  added  to  section  31  of  the 
Mineral  Leasing  Act  by  the  act  of  July  29, 
1954,  terminating  leases  automatically  on 
failure  of  the  lessee  to  pay  the  rental  on 
the  anniversary  date,  did  not  have  the  ef- 


fect of  abrogating  the  requirement  in  out- 
standing leases  that  a  $1,000  bond  must 
be  filed  not  less  than  90  days  before  the 
due  date  of  the  next  rental  payment,  and  a 
consent  filed  by  a  lessee  to  bring  his  lease 
under  the  1954  act  would  not  dispense  with 
his  obligation  to  file  a  bond. 
D.  Miller,  A-27581  (June  12,  1958) 

The  act  of  July  29,  1954,  which  provides 
for  the  automatic  termination  of  leases 
upon  failure  of  the  lessee  to  pay  the  annual 
rental  when  it  is  due,  does  not  permit  a 
lessee,  by  submitting  a  partial  payment  of 
the  annual  rental  for  designated  acreage 
in  his  lease,  in  effect  to  relinquish  a  por- 
tion of  his  lease  and  to  have  the  portion  of 
the  lease  represented  by  the  partial  pay- 
ment continue  in  effect. 
D.  Miller,  A-27591-A  (June  23,  1958) 

65  I.D.  281 

The  rental  rates  applicable  to  lands 
added  to  noncompetitive  oil  and  gas  leases, 
applications,  or  offers  in  Alaska  upon  the 
exercise  of  the  preference  right  granted 
under  the  act  of  July  3,  1958  (72  Stat. 
322),  to  have  included  therein  the  lands 
beneath  nontidal  navigable  waters  em- 
braced therein  are  the  same  as  those  ap- 
plicable to  the  other  lands  covered  by  such 
lease,  application,  or  offer.  Upon  the  addi- 
tion of  such  lands  to  outstanding  leases 
pursuant  to  the  act  all  the  other  terms  and 
provisions  thereof,  including  the  lease  term 
and  anniversary  date,  are  thereafter  appli- 
cable to  the  preference  right  acreage. 
Rental  Rates  for  Preference  Right  Oil  and 
Gas  Leases  or  Lease  Offers  Embracing 
Lands  Beneath  Nontidal  Navigable  Waters 
in  Alaska  Under  the  Provisions  of  the  Act 
of  July  3,  1958  (72  Stat,  322),  M-36523 
(Aug.  1,  1958)  65  I.D.  313 

The  provisions  of  the  act  of  July  29, 
1954,  automatically  terminating  an  oil  and 
gas  lease  for  failure  to  pay  the  rental  on 
or  before  the  anniversary  date  of  the  lease 
apply  to  leases  issued  prior  to  July  29, 
1954,  only  after  the  lessee  has  filed  a  writ- 
ten notice  of  his  consent  to  have  his  lease 
bound  by  this  provision. 

The  cancellation  of  a  lease  shortly  after 
its  anniversary  date  on  which  rent  accrues 
does  not  relieve  the  lessee  of  his  liability 
for  the  accrued  rental. 
Clyde  B.  Neill,  A-27650   (Sept.  16,  1958) 
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Where  the  lessee  of  a  noncompetitive 
oil  and  gas  lease  has  filed  written  consent 
to  have  his  lease  hound  by  the  provision 
of  the  act  of  July  29,  1954,  automatically 
terminating  an  oil  and  gas  lease  for  failure 
to  pay  the  rental  on  or  before  the  anni- 
versary date  of  the  lease,  the  lease  must 
be  held  to  have  terminated  when  the  rental 
is  not  received  by  the  anniversary  date, 
notwithstanding  the  fact  that  the  lessee 
mailed  a  letter  to  the  land  office  containing 
payment  for  the  rental  within  time  for  it 
to  be  received  prior  to  the  anniversary  date, 
but  the  letter  was  not  delivered  to  the 
land  office  in  time  apparently  through  no 
fault  of  the  lessee. 
Virginia  I.  Gail,  A-27670  (Sept.  25,  1958) 

An  opinion  by  the  Comptroller  General 
that  there  is  no  authority  for  a  repayment 
of  the  rentals  paid  on  an  oil  and  gas  lease 
for  land  for  which  a  mineral  entry  is  later 
allowed  and  for  which  a  patent  is  issued 
is  binding  upon  the  Secretary  of  the  In- 
terior. 

L.  N.  Hagood  et   al.,  A-27657,   A-27667, 
A-27681  (Sept.  29,  1958)  65  I.D.  405 

An  oil  and  gas  lease  within  a  unit  area 
is  subject  to  automatic  termination  for 
failure  to  pay  the  annual  rental  unless 
there  is  upon  the  lease  either  actually  or 
constructively,  a  well  capable  of  producing 
oil  or  gas  in  paying  quantities. 
Automatic  Termination  of  Unitized  Leases 
for  Failure  to  Pay  Rentals,  M-36531 
(Oct.  27,  1958) 

An  oil  and  gas  lease  cannot  be  relin- 
guished  in  part  by  the  filing  of  a  statement 
that  the  lessee  does  not  intend  to  pay  an- 
nual rental  on  a  portion  of  the  leased  lands, 
and  failure  to  pay  the  entire  annual  rental 
when  due  under  a  lease  which  is  subject 
to  section  1(7)  of  the  act  of  July  29,  1954, 
results  in  the  automatic  termination  of  the 
whole  lease. 

Mary  C.  Hagood  et  al.,  A-27716  (Nov.  6, 
1958) 

An  oil  and  gas  lessee  is  properly  required 
to  pay  the  accrued  rentals  on  his  leases 
for  the  lease  years  prior  to  the  termination 
of  the  leases  even  though  he  was  not  billed 
for  the  rentals  during  those  years. 
H.  F.  Patterson,  A-27745  (Nov.  19,  1958) 


Repayment  of  rentals  paid  on  an  oil  and 
gas  lease  will  not  be  made  where  a  mineral 
patent  is  issued  for  lands  embraced  by  the 
lease  for  the  period  prior  to  the  issuance 
of  the  patent. 

Duncan   Miller,    Union    Oil   Company   of 
California,  A-27727  (Dec.  9,  1958) 

Termination  of  an  oil  and  gas  lease  sub- 
ject to  the  act  of  July  29,  1954,  is  required 
for  failure  to  pay  the  annual  rental  in 
advance  on  or  before  the  anniversary  date 
of  the  lease  even  though  the  failure  to 
make  such  payment  on  time  is  occasioned 
by  the  fault  of  the  postal  employees  and 
without  fault  of  the  lessee. 
Mike  Abraham,  A-27763  (Dec.  22,  1958) 

The  cancellation  of  a  lease  shortly  after 
its  anniversary  date  on  which  rent  accrues 
for  failure  to  pay  such  rent  does  not  re- 
lieve the  lessee  of  his  liability  for  the 
accrued  rent. 

Lazare    F.    Bernhard,    Alfred    Shenberg, 
A-27770  (Dec.  22,  1958) 

There  is  no  authority  in  the  law  for 
crediting  rentals  paid  against  a  compensa- 
tory royalty  obligation. 
Payment  of  Annual  Rentals  During  Period 
For  Which  Compensatory  Royalty  is  Being 
Paid,  M-36546  (Jan.  7,  1959) 

Where  an  oil  and  gas  lease  has  been 
canceled,  the  lessee  petitions  for  reinstate- 
ment and  pays  part  of  the  rentals  accruing 
prior  to  final  action  on  the  request  for 
reinstatement,  and  the  lease  is  subse- 
quently reinstated  on  the  ground  that  the 
cancellation  was  improper,  the  lessee  is  not 
entitled  to  a  refund  of  the  rentals  cover- 
ing the  period  between  cancellation  and 
reinstatement  and  is  obligated  to  pay  any 
rental  accruing  during  that  period. 
Ruth  B.  Lucas  Hugley,  Executrix  of  the 
Estate  of  Roy  O.  Luoas  et  al,  A-27809 
(Feb.  2,  1959)  66  I.D.  23 

The  assignor  of  an  oil  and  gas  lease  may, 
after  the  filing  of  an  assignment  but  prior 
to  its  approval,  elect  to  bring  the  lease 
under  the  automatic  termination  provision 
of  section  7  of  the  act  of  July  29,  1954, 
and  the  lease  remains  thereunder  whether 
the  assignment  is  approved  prior  to  or 
after  the  anniversary  date  of  the  lease. 
The  assignee's  concurrence  in  the  election 
is  not  essential. 
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There  is  no  exemption  from  the  provi- 
sion of  the  act  of  July  29,  1954,  automat- 
ically terminating  leases  for  failure  to  pay 
rental  timely  of  leases  which  contain  valu- 
able deposits  of  oil  and  gas  but  do  not  have 
a  well  capable  of  producing  in  paying 
quantities. 

The  fact  that  rental  payments  are  offered 
and  accepted  on  a  lease  that  has  termi- 
nated cannot  continue  or  reinstate  the 
lease. 

Champlin  Oil  and  Refining  Company,  Joe 
N.  Champlin,  A-27669  (Feb.  3,  1959) 

66  I.D.  26 

The  provisions  of  the  act  of  July  29, 
1954,  automatically  terminating  an  oil  and 
gas  lease  for  failure  to  pay  the  rental  on 
or  before  the  anniversary  date  of  the  lease 
apply  to  leases  issued  prior  to  July  29, 1954, 
only  after  the  lessee  has  filed  a  written 
notice  of  his  consent  to  have  his  lease 
bound  by  this  provision. 

The  cancellation  of  a  lease  shortly  after 
its     anniversary     date     on     which     rent 
accrues  does  not  relieve  the  lessee  of  his 
liability  for  the  accrued  rental. 
Maurice  L.  Co  wen,  A-27S50  (Feb.  19, 1959) 

Murrell  Small,  A-27879  (Mar.  31,  1959) 

It  is  the  responsibility  of  the  lessee  to 
see  that  any  payment  tendered  for  annual 
rental  under  an  oil  and  gas  lease  is  so 
identified  that  the  local  land  office  can 
credit  the  payment  to  the  proper  lease 
account  and  where  payment  is  not  so  iden- 
tified until  after  the  anniversary  date  of 
a  lease  issued  after  July  29,  1954,  the  lease 
terminates  by  operation  of  law  for  failure 
to  pay  the  rental  on  or  before  the  anniver- 
sary date  of  the  lease. 
Howard  Arndt,  A-27895  (Apr.  20,  1959) 

Where  the  holder  of  an  oil  and  gas  lease 
issued  prior  to  July  29,  1954,  has  not  filed 
a  consent  to  have  his  lease  bound  by  the 
automatic  termination  provision  of  the 
act  of  July  29,  1954,  and  fails  to  pay  the 
rental  due  on  the  lease  on  or  before  its 
anniversary  date,  the  lease  is  properly 
canceled  thereafter  upon  the  giving  of  the 
required  default  notice  and  the  cancella- 
tion does  not  relieve  the  lessee  of  his  liabil- 
ity for  the  accrued  rental. 
David  R.  Grace,  A-27904  (Apr.  23,  1959) 


Termination  of  an  oil  and  gas  lease  sub- 
ject to  the  act  of  July  29,  1954,  is  required 
for  failure  to  pay  the  annual  rental  in  ad- 
vance on  or  before  the  anniversary  date  of 
the  lease ;  mailing  of  a  check  in  the  amount 
of  the  required  rental  which  was  not  re- 
ceived is  not  sufficient. 

Tender  of  the  overdue  rental  payment 
after  automatic  termination  of  a  lease  for 
failure  to  pay  rent  cannot  continue  or 
reinstate  the  lease. 

Paradox  Minerals,  Inc.,  A-28000  (Aug.  5, 
1959) 

An  offer  to  lease  public  land  for  oil  and 
gas  purposes  is  converted  into  a  lease 
when  signed  on  behalf  of  the  United  States 
and  the  rental  payment  for  the  first  year 
of  the  lease  submitted  with  the  lease  offer 
is  fully  earned  so  that  withdrawal  of  the 
offer  and  refund  of  the  rental  payment  is 
not  permissible. 
Duncan  Miller,  A-28001  (Aug.  5,  1959) 

Where  the  amount  of  rental  submitted 
with  an  offer  appears  to  be  sufficient,  but 
this  cannot  be  positively  determined  be- 
cause a  part  of  the  land  covered  by  the 
offer  is  inadequately  described,  and  the 
rental  submitted  is  more  than  sufficient 
for  land  included  in  the  offer  which  is 
properly  described  and  cannot  be  said  to 
be  insufficient  for  all  the  land  included  in 
the  offer,  the  offer  is  not  subject  to  rejec- 
tion on  the  ground  that  insufficient  rental 
was  submitted. 
Duncan  Miller,  A-28035  (Oct.  30,  1959) 

66  I.D.  370 

Under  the  amendment  of  section  22  of 
the  Mineral  Leasing  Act  by  the  act  of  July 
3,  1958,  payment  of  the  first  year's  rental 
at  the  rate  of  50  cents  per  acre  is  properly 
required  with  respect  to  offers  for  oil  and 
gas  leases  on  lands  in  Alaska  filed  on  or 
after  May  3,  1958. 

J.  W.  Bauler,  Walter  P.  Sharpe,  A-28069 
(Nov.  2,  1959)  66  I.D.  377 

Termination  of  an  oil  and  gas  lease  sub- 
ject to  the  act  of  July  29,  1954,  is  required 
for  failure  to  pay  the  annual  rental  in  ad- 
vance not  later  than  the  anniversary  date 
of  the  lease,  or,  in  the  event  that  the  land 
office  is  not  open  on  the  anniversary  date, 
on  the  next  official  working  day ;  actual 
receipt  in  the  land  office  of  the  rental  pay- 
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ment  is  required  within  the  time  stated 
even  though  the  payment  may  have  been 
mailed  in  time  to  be  timely  received  but 
through  delay  was  not  timely  received. 
Duncan  Miller,  A-28184  (Mar.  21,  1960) 

An  oil  and  gas  lease  does  not  automat- 
ically terminate  on  its  anniversary  date 
for  failure  to  pay  rental  on  or  before  that 
date  where  the  rent  was  paid  before  the 
anniversary  date  but,  due  to  an  oversight 
on  the  part  of  the  land  office,  it  was  errone- 
ously returned  to  the  lessee  and  was  not 
physically  in  the  land  office  on  the  anni- 
versary date. 

H.     E.     Stuckenhoff,     Clyde     A.     Breen, 
A-28335  (July  12,  1960)  67  I.D.  285 

The  provision  of  paragraph  5  of  the  no- 
tice issued  on  July  29,  1958,  of  the  avail- 
ability of  unsurveyed  lands  in  Alaska  for 
noncompetitive  oil  and  gas  leasing  which 
requires  rental  payment  for  the  full  acre- 
age of  each  leasing  block  to  accompany  an 
offer  for  the  block  is  not  to  be  construed 
as  depriving  the  offeror  of  the  benefit  of 
the  regulation  which  permits  the  accept- 
ance of  an  offer  accompanied  by  a  rental 
payment  which  is  not  deficient  by  more 
than  10  percent. 

Ann  D.  Schmidt,  Jane  Goodstein,  A-28349 
(July  28,  1960) 

The  failure  to  pay  the  annual  rental  on 
or  before  the  seventh  anniversary  date  for 
an  oil  and  gas  lease  for  which  an  applica- 
tion for  extension  was  timely  filed  but  not 
approved  does  not  cause  the  lease  to  ter- 
minate by  operation  of  law  under  the  act 
of  July  29,  1954. 

Transco  Gas  and  Oil  Corporation,  A-28363 
(Aug.  2,  1960) 

Where  the  rental  on  an  oil  and  gas  lease 
subject  to  the  act  of  July  29,  1954,  is  not 
paid  on  or  before  its  anniversary  date,  the 
lease  terminates  automatically,  notwith- 
standing the  lessee's  assertion  that  he 
mailed  a  check  for  the  rental  which  was 
not  received. 

An  oil  and  gas  lease  automatically  ter- 
minated for  failure  to  pay  the  rental  on 
or  before  the  anniversary  date  of  the  lease 
cannot  be  reinstated  upon  subsequent  ten- 
der of  the  rental. 
Roy  L.  Cook,  A-28600  (Mar.  24,  1961) 


Offers  to  lease  lands  in  Alaska  filed  prior 
to  and  pending  on  May  3,  1958,  are  entitled 
to  the  benefit  of  section  10  of  the  act  of 
July  3,  1958,  notwithstanding  the  fact  that 
action  on  such  offers  had  been  suspended 
by  the  Department. 

James  K.  Tallman  et  al,  A-28594,  A-28609, 
A-28619  (Sept.  1,  1961)  68  I.D.  256 

Where  a  noncompetitive  lease  issued  on 
Form  4-1158  has  been  unitized,  and  is  de- 
clared to  be  on  the  known  geologic  struc- 
ture of  a  producing  oil  or  gas  field,  but  no 
producing  well  exists  on  the  unit,  the  an- 
nual rental  rate  shall  be  $1  per  acre  be- 
ginning with  the  first  lease  year  commenc- 
ing thirty  days  after  notice  has  been  given 
to  the  lessee  that  all  or  part  of  the  land 
is  on  such  a  structure. 

Rental  Rate  on  Lands  Within  the  Known 
Geologic  Structure  of  a  Producing  Oil  or 
Gas  Field  Which  are  Committed  to  a  Non- 
productive Unit  Plan,  M-36627  (Oct.  9, 
1961) 

If  an  oil  and  gas  lessee  pays  his  annual 
lease  rental,  with  a  check  which,  upon  its 
first  presentation  is  not  honored,  but  which 
is  honored  upon  being  presented  a  second 
time  by  the  United  States  upon  its  own 
initiative,  payment  is  deemed  to  have  been 
made  at  the  time  when  the  check  was 
originally  tendered  to  the  United  States. 
However,  if  the  second  presentation  by  the 
United  States  is  due  to  a  request  by  the 
lessee,  payment  is  deemed  to  have  been 
made  at  the  time  when  that  request  was 
received. 

Leases  Automatically  Terminated  By  Op- 
eration of  Law  Under  Section  31  of  the 
Mineral  Leasing  Act  (30  U.S.C.  sec.  188), 
M-36631  (Oct.  11, 1961) 

Where  a  lease  contains  a  well  capable  of 
producing  oil  or  gas  in  paying  quantities 
on  the  day  the  annual  rental  falls  due,  it 
is  not  automatically  terminated  for  failure 
to  pay  the  annual  rental  where  as  a  result 
of  a  later  action  the  land  containing  the 
well  is  removed  from  the  lease  effective 
as  of  a  date  prior  to  the  anniversary  date. 
Roy  M.  Eidal,  Kern  County  Land  Com- 
pany, A-29300  (Feb.  19,  1962) 

The  automatic  termination  provision  in 
section  31  of  the  Mineral  Leasing  Act,  as 
amended,  does  not   apply  to  a  situation 
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where,  due  to  other  contingencies,  addi- 
tional rent  may  become  due  on  a  date  other 
1  than  the  anniversary  date  of  a  lease. 
C.  W.  Trainer,  A-28895  (June  4,  1962) 

69  I.D.  81 

Unitized  oil  and  gas  leases  not  included 
\  in  a  participating  area  are  not  subject  to 
automatic  termination  under  section  31  of 
|  the  Mineral  Leasing  Act  if  there  is  a  pro- 
ducing or  producible  well  anywhere  in  the 
unit  area. 
1  The   Ohio    Oil    Company   et   al,   A-29154 
(July  13,  1962) 

Sinclair  Oil  arid  Gas  Company,  A-29170 
(July  13,  1962) 

A  diminution  in  the  rental  obligation  of 
an  oil  and  gas  lessee  because  of  an  asserted 
partial  relinquishment  of  the  lease  cannot 
be  recognized  where  the  purported  relin- 
quishment cannot  be  found  in  the  Bureau 
of  Land  Management  although  evidence  is 
submitted  suggesting  that  the  relinquish- 
ment wras  received  in  the  proper  land  office. 
Holly  Oil  Company,  A-28708  (July  26, 
1962) 

Termination  of  an  oil  and  gas  lease  sub- 
ject to  the  act  of  July  29,  1954,  is  required 
for  failure  to  pay  the  annual  rental  in 
advance  on  or  before  the  anniversary  date 
of  a  lease  on  which  there  is  no  well  capable 
of  producing  oil  or  gas  in  paying  quantities. 
Macson  Oil  Company,  A-28970  (July  30, 
1962) 

Duncan  Miller,  A-30122   (Sept.  23,  1964) 

An  oil  and  gas  lease  offer  which  is  defec- 
tive because  it  does  not  include  the  proper 
rental  payment  is  properly  rejected;  the 
acquisition  of  first  priority  in  a  drawing 
establishes  only  the  order  in  which  an  offer 
will  be  considered  and  does  not  cure  any 
defects  in  the  offer. 
Duncan  Miller,  A-28946  (Aug.  6, 1962) 

A  description  of  the  "SE%,  NE&"  of  a 
section  of  public  land  in  an  oil  and  gas 
lease  offer  must  be  interpreted  as  a  desig- 
nation of  both  subdivisions  and  not  of  the 
"SE%NE%"  merely  because  the  latter 
interpretation  is  consistent  with  the  acre- 
age indicated  in  the  offer  and  with  the 
rental  payment  submitted  with  it,  and  the 
offer  is  properly  rejected  where  the  rental 
payment  is  deficient  by  more  than  10  per- 


cent from  the  rental  required  for  the  land 

as  literally  described. 

Lendal  R.  Smith,  Sr.,  A-28868   (Aug.  10, 

1962) 

Where  all  or  part  of  the  land  covered 
by  a  noncompetitive  oil  and  gas  lease  is 
determined  to  be  within  an  undefined  addi- 
tion to  the  known  geological  structure  of  a 
producing  oil  or  gas  field  and  timely  notice 
is  given  the  lessee  in  accordance  with  the 
pertinent  regulation,  the  rental  is  properly 
increased  to  $1  per  acre  so  long  as  the  facts 
upon  which  the  determination  is  made  are 
ascertained  before  notice  is  given  ;  the  fact 
that  a  map  or  diagram  of  the  known  geo- 
logic structure  of  the  producing  oil  or  gas 
field  has  not  been  filed  is  immaterial. 
Columbian  Carbon  Company,  A-28706 
(Oct.  10,  1962) 

An  oil  and  gas  lease  offer  which  does 
not  comply  with  the  mandatory  require- 
ment of  an  oil  and  gas  regulation  that  the 
filing  fee  and  advance  rental  must  be  sub- 
mitted as  separate  remittances  must  be 
rejected  without  priority,  and  an  offeror's 
unfamiliarity  with  the  regulation,  which 
is  not  set  out  in  the  oil  and  gas  lease  offer 
form  required  to  be  used  by  offerors,  does 
not  excuse  noncompliance  with  the  regu- 
lation. 
Ernest  O.  Tullis,  A-29678  (Dec.  27,  1962) 

The  automatic  termination  of  a  non- 
producing  oil  and  gas  lease  for  failure  to 
pay  rentals  timely  is  not  prevented  by 
either  the  fact  that  payment  of  less  than 
the  total  amount  due  was  made  in  an 
amount  as  erroneously  billed  by  the  Bu- 
reau of  Land  Management,  or  that  the 
deficiency  in  rental  for  the  total  acreage 
of  the  lease  was  tendered  after  the  due 
date. 

Niobrara    Oil   and   Mineral    Corporation, 
A-29502   (Jan.  11,  1963) 

The  cancellation  of  an  oil  and  gas  lease 
which  is  not  subject  to  the  automatic  termi- 
nation provisions  of  the  act  of  July  29, 
1954,  for  nonpayment  of  the  rent  shortly 
after  its  anniversary  date  on  which  annual 
rent  accrues  does  not  relieve  the  lessee  of 
his  liability  for  payment  of  the  accrued 
rent. 

Parker   Manufacturing    Company    et   ah, 
A-29111   (Jan.  14,  1963) 
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Where  a  lessee  has  received  notice  that 
a  partial  assignment  of  his  lease  has  been 
approved  at  least  two  weeks  prior  to  its 
anniversary  date  and  that  the  segregated 
leases  will  be  extended  beyond  that  date, 
the  retained  lease  automatically  termi- 
nates when  he  does  not  pay  the  rental  for 
it  in  full  on  or  before  the  anniversary  date. 
John  H.  and  Pauline  V.  Trigg,  A-29289 
(Jan.  15,  1963) 

Where  a  Departmental  regulation  re- 
quires that  advance  rental  be  submitted 
with  an  offer  to  lease  for  oil  and  gas,  a 
check  for  the  required  rental  submitted 
with  the  offer  which  is  erroneously  dis- 
honored by  the  drawee  bank  will  be  held  to 
have  been  properly  filed. 
Duncan  Miller,  A-29278  (May  13,  1963) 

Payment  of  lease  rental  for  the  period 
during   which   a    lease   is   held    does   not 
create  a  forfeiture  when  no  assignment  of 
the  lease  is  permitted. 
Harry  Edison  et  ah,  A-29267  (June  5, 1963) 

A  description  of  the  "SW%,  SW*4"  of 
a  section  of  public  land  in  an  oil  and  gas 
lease  offer  must  be  read  as  a  designation  of 
the  "SWy4  and  SWy4"  and  not  of  the 
"SWySW^"  merely  because,  so  read,  it 
leads  to  duplication  in  the  land  applied 
for,  and  the  offer  is  properly  rejected  where 
the  rental  payment  is  deficient  by  more 
than  10  percent  from  the  rental  required 
for  the  land  as  literally  described. 
Joe  Bart  Moore,  A-29361  (July  1,  1963) 

When  an  offeror  for  a  50  percent  frac- 
tional interest  lease  demonstrates  on  ap- 
peal that  the  United  States  may  own  the 
entire  interest  in  the  oil  and  gas  deposits 
but  has  submitted  with  his  offer  advance 
rental  computed  on  the  assumption  that  the 
United  States  owned  only  a  50  percent  in- 
terest, his  offer  cannot  be  accepted  as  one 
for  the  entire  mineral  interest  if  the  rental 
paid  is  deficient  by  more  than  10  percent 
from  the  rental  required  for  a  100  percent 
interest  lease. 
Duncan  Miller,  A-29425  (July  23,  1963) 

An  oil  and  gas  lease  is  automatically  ter- 
minated under  section  31  of  the  Mineral 
Leasing  Act,  as  amended  by  the  act  of 
July  29,  1954,  when  the  rental  is  not  paid 
in  full  before  the  due  date  even  though  a 


payment  is  made  on  the  due  date  and  the 
rental  deficiency  is  slight. 

Section  31  of  the  Mineral  Leasing  Act, 
as  amended  by  the  act  of  Oct.  15, 1962,  does 
not  authorize  the  reinstatement  of  leases 
which  terminate  after  the  effective  date  of 
the  act  of  Oct.  15,  1962,  for  nonpayment  of 
rental. 
Duncan  Miller,  A-30067  (Mar.  12, 1964) 

Oil  and  gas  lease  offers  filed  under  the 
simultaneous  filing  procedure  in  43  CFR 
192.43,  accompanied  with  personal  checks 
for  the  advance  rental  payment,  are  prop- 
erly rejected  for  noncompliance  with  sub- 
division (c)  of  that  regulation,  in  effect 
when  the  offers  were  filed. 
Chester  F.  Merriman,  A-30033  (Mar.  23, 
1964) 

An  oil  and  gas  lessee  is  properly  required 
to  pay  the  accrued  rentals  on  his  lease  to 
the  end  of  the  lease  term  even  though  he 
was  not  billed  for  the  rentals  during  those 
years  and  payment  may  result  in  some 
hardship  to  him. 
F.  F.  Hintze,  A-29946  (Mar.  27,  1964) 

Termination  of  an  oil  and  gas  lease  is 
required  for  failure  to  pay  the  annual 
rental  in  advance  on  or  before  Sept.  1, 1963, 
the  anniversary  date  of  a  lease  on  which 
there  is  no  well  capable  of  producing  oil  or 
gas  in  paying  quantities. 
Duncan  Miller,  A-30213  (Apr.  8,  1964) 

An  oil  and  gas  lease  on  land  within  the 
known  geologic  structure  of  a  producing 
gas  field  which  attains  a  minimum  royalty 
status  because  of  inclusion  in  the  partici- 
pating area  of  a  producing  gas  unit  but  on 
which  there  is  no  producing  or  producible 
well  and  which  is  subsequently  extended 
as  a  consequence  of  the  termination  of  the 
unit  reverts  to  a  rental  status  and  is  sub- 
ject to  the  automatic  termination  provision 
of  the  act  of  July  29, 1954. 
Murphy  Corporation,  A-29849  (June  3, 
1964)  71I.D.233 

It  is  proper  to  reject  a  petition  for  rein- 
statement of  a  competitive  oil  and  gas  lease 
which  had  terminated  automatically  for 
failure  to  pay  timely  advance  rental  due 
for  the  second  lease  year  in  the  absence  of 
sufficient    showing    that    the   failure   was 
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justifiable  or  not  due  to  a  lack  of  reason- 
able diligence. 

Hunt    Oil    Company,    A-30101    (June   23, 
1964) 

The  annual  rental  due  for  the  sixth  and 
succeeding  years  on  noncompetitive  oil 
and  gas  leases  in  Alaska  issued  prior  to 
July  3,  1958,  and  extended  thereafter  is  at 
the  rate  of  50  cents  per  acre  per  annum. 
Colorado  Oil  and  Gas  Corporation,  A-30003 
(July  27,  1964)  71  I.D.  284 

Section  10  of  the  act  of  July  3,  1958, 
amending  the  Alaska  Oil  Proviso  of  the 
Mineral  Leasing  Act  of  1920  to  require 
rentals  for  noncompetitive  oil  and  gas 
leases  in  Alaska  to  be  the  same  as  similar 
leases  for  lands  elsewhere  in  the  United 
States,  is  not  applicable  to  leases  which 
had  been  granted  5-year  extensions  prior  to 
the  act  as  to  the  remainder  of  their  ex- 
tended term,  including  a  2-year  extension 
resulting  from  segregation  of  the  lease  by 
partial  assignment  under  section  30(a)  of 
the  Mineral  Leasing  Act,  as  amended. 

If  there  are  applicable  funds  available, 
refund  may  be  made  of  oil  and  gas  lease 
rentals  paid  in  excess  of  that  required 
under  the  lease  and  applicable  statutes 
and  regulations. 

Richfield  Oil  Corporation,  Shell  Oil  Com- 
pany, A-30154,  A-30223  (July  30,  1964) 

71  I.D.  294 

Where  an  oil  and  gas  lease  has  been 
held  not  to  have,  automatically  terminated 
for  failure  to  pay  the  annual  rental  because 
a  discovery  of  oil  and  gas  on  the  lease  be- 
fore the  end  of  the  lease  year  had  con- 
verted it  to  a  minimum  royalty  status,  and 
thus  not  subject  to  automatic  termination, 
and  it  is  later  determined  that  there  was 
not  such  a  discovery,  the  lease  terminates 
on  its  anniversary  date,  and  an  offer  which 
gained  first  priority  when  the  leased  land 
was  posted,  before  the  land  office  was  in- 
formed of  the  alleged  discovery,  as  avail- 
able for  oil  and  gas  leasing  is  to  be  con- 
sidered on  its  merits. 

Richard  M.  Ferguson,  A-30090   (Sept.  22, 
1964) 

In  order  for  an  oil  and  gas  lessee  to  be 
entitled  to  suspension  of  payment  of  ren- 
tal and  the  running  of  time  of  his  lease 


under  the  provisions  of  section  17  of  the 
Mineral  Leasing  Act,  there  must  be  a  veri- 
fied statement  filed  by  a  mining  claimant 
under  section  7(c)  of  the  Multiple  Mineral 
Development  Act  of  1954,  and  neither  the 
payment  of  rental  nor  the  running  of  time 
may  be  suspended  upon  a  mere  allegation 
that  there  may  be  mineral  claims  adverse 
to  the  interest  of  the  oil  and  gas  lessee. 

Termination  of  an  oil  and  gas  lease  sub- 
ject to  the  act  of  July  29,  1954,  is  required 
for  failure  to  pay  the  annual  rental  in  ad- 
vance not  later  than  the  anniversary  date 
of  the  lease,  or,  in  the  event  that  the  land 
office  is  not  open  on  the  anniversary  date, 
on  the  next  official  working  day;  actual 
receipt  in  the  land  office  of  the  rental  pay- 
ment is  required  within  the  time  stated. 
Elwerd  M.  Rogers,  A-30254  (Sept.  24, 
1964) 

An  oil  and  gas  lease  which  converts  to 
a  minimum  royalty  basis  during  its  pri- 
mary term  because  of  the  discovery  on  it 
of  oil  and  gas  in  paying  quantities  remains 
in  a  minimum  royalty  status  even  though 
production  ceases  and  the  part  of  it  which 
had  been  put  in  a  known  geologic  struc- 
ture is  reclassified  as  not  within  a  known 
geologic  structure,  but  it  reverts  back  to 
a  rental  basis  if  the  lease  is  extended  for 
a  five-year  period. 

Where  an  office  of  the  General  Account- 
ing Office,  after  an  audit,  requests  the  local 
land  office  to  demand  minimum  royalty 
payments  from  a  lessee  for  seven  years  of 
an  extended  oil  and  gas  lease  term  and, 
upon  appeal,  the  Comptroller  General 
decides  that  only  annual  rentals  paid  by 
the  lessee  were  due,  the  Department  will 
not  require  the  lessee  to  make  any  addi- 
tional payments  for  the  extended  term. 
Elliott,  Inc.,  A-29816  (Sept.  28,  1964) 

71  I.D.  361 

The  holders  of  noncompetitive  oil  and 
gas  leases  on  public  land  In  Alaska  issued 
before  July  3,  1958,  and  extended  there- 
after are  properly  required  to  pay  annual 
rental  of  50  cents  per  acre  for  the  sixth 
and  successive  years  of  the  extended  lease 
term. 

Kenneth  J.  Kadow  et  al,  A-30053  (Oct.  5, 
1964) 
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XXXIV.    RIGHTS-OF-WAY    LEASES 

An  offer  to  lease  for  oil  and  gas  purposes 
public  land  within  a  right-of-way  which  is 
filed  by  the  owner  of  an  undivided  interest 
in  the  right-of-way  cannot  qualify  the  of- 
feror for  the  award  of  a  lease. 

The  filing  of  an  offer  for  an  oil  and  gas 
lease  by  the  owner  of  a  right-of-way  does 
not  entitle  him  to  the  issuance  of  a  lease ; 
the  filing  of  such  offer  is  only  a  prelimi- 
nary step  which  permits  the  offeror  to  bid 
against  the  adjoining  landowner  or  lessee 
for  a  lease  of  the  right-of-way  land. 
Jay  P.  Nielson,  A-28395   (Aug.  18,  1960) 

If  lands  are  within  an  existing  reservoir 
right-of-way  when  an  oil  and  gas  lease  of- 
fer filed  under  the  Mineral  Leasing  Act  of 
1920  is  filed,  the  offer  must  be  rejected  as 
the  oil  and  gas  deposits  in  such  a  right-of- 
way  may  be  leased  only  as  prescribed  by 
the  act  of  May  21,  1930. 
Jay  P.  Nielson,  A-29743    (Nov.  5,  1963) 

XXXV.  ROYALTIES 

Where  different  parcels  of  land  in  a 
lease  are  separately  owned  the  royalties  on 
production  from  the  discovery  well  are 
payable  to  the  owner  of  the  minerals  in 
the  land  on  which  the  well  is  situated  and 
they  are  not  subject  to  apportionment  be- 
tween the  several  owners  of  the  leased 
land. 

Status  of  a  Lease  After  Sale  of  Part  of  the 
Leased  Premises  to  Others  Than  the  Orig- 
inal Lessee,  M-36269  (Mar.  24,  1955) 

Where  a  portion  of  the  land  in  an  oil  and 
gas  lease  lies  within  the  horizontal  limits 
of  an  oil  or  gas  deposit  which  was  known 
to  be  productive  on  Aug.  8,  1946,  the 
lessee  is  not  entitled  under  item  (1)  of  sec- 
tion 12  of  the  act  of  Aug.  8,  1946,  to  a  flat 
royalty  rate  of  12%  percent  on  production 
later  obtained  from  deeper  zones  under- 
lying the  same  horizontal  limits,  which 
deeper  zones  were  discovered  by  wells 
drilled  outside  the  lease  boundaries  sub- 
sequent to  Aug.  8,  1946. 
Ridhfield  Oil  Corporation,  A-27083 
(July  18,  1955)  62  I.D.  269 

Where  oil  and  gas  leases  issued  under 
the  Mineral  Leasing  Act  do  not  reserve 
authority  in  the  Secretary  of  the  Interior 
to  determine  the  value  of  the  oil  produced 
under  the  leases  for  the  purpose  of  comput- 


ing the  royalties  due  to  the  United  States 
on  such  production,  the  United  States  is 
entitled  to  royalties  on  the  basis  of  the 
fair  market  value  of  the  oil. 

Where  the  fair  market  value  of  oil  for 
royalty  purposes  has  been  determined  on 
the  same  basis  as  that  by  which  the  price 
at  a  larger  nearby  field  has  been  set  and 
where  that  value  results  in  a  theoretical 
delivered  price  to  the  purchasing  refinery 
no  higher  than  other  competing  refiners 
actually  pay  for  their  crude  oil  delivered  to 
their  refineries,  produced  at  other  fields, 
the  value  so  set  will  be  accepted  as  the 
fair  market  value  of  the  oil  for  royalty 
purposes. 

Husky  Oil  Company  et  al.,  A-27168 
(Nov.  26,  1956) 

In  making  settlement  for  the  gas  royalty 
due  to  the  United  States  under  an  oil  and 
gas  lease,  a  lessee  may  not  deduct  from  its 
royalty  payment  the  cost  incurred  by  the 
lessee  in  transporting  oil  well  gas  to  the 
point  of  delivery  specified  in  a  contract  for 
the  sale  of  the  gas  when  that  point  of 
delivery  is  in  the  field  where  the  lessee's 
well  is  located  nor  may  the  lessee  deduct 
the  cost  of  compressing  the  gas  so  that  it 
may  enter  the  buyer's  line  at  the  working 
pressure  specified  under  the  contract  of 
sale. 

The  Texas  Company,  A-27427  (Apr.  1, 
1957)  64  I.D.  76 

The  minimum  royalty  provisions  of  sec- 
tion 17  of  the  Mineral  Leasing  Act  of  1920 
(30  U.S.C.  sec.  226),  become  effective  after 
production  in  paying  quantities  is  obtained 
and  remain  in  effect  so  long  as  the  lease 
subsists  regardless  of  whether  it  is  there- 
after possible  to  continue  production. 

The  minimum  royalty  payment  required 
by  section  17  of  the  Mineral  Leasing  Act 
of  1920  (30  U.S.C.  sec.  226),  once  effective, 
is  a  minimum  amount  unconditionally  pay- 
able for  the  remainder  of  the  lease  term 
and  is  not  subject  to  proration  when  leases 
are  terminated  prior  to  the  end  of  any  lease 
year. 

Proration  of  Minimum  Royalty  on  Ter- 
minated Oil  and  Gas  Leases,  M-36405 
(June  13,  1957) 

Subsection  (d)(5)  of  section  1  of  the 
act  of  Apr.   22,   1954    (68   Stat.   57),   as 
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amended  by  the  act  of  July  11,  1956  (70 
Stat.  529;  43  U.S.C.,  1952  ed.,  Supp.  IV, 
sec.  870),  which  requires  that  when  at  the 
time  rents,  royalties,  and  bonuses  accrue, 
the  lands  or  deposits  covered  by  a  single 
lease  are  owned  in  part  by  the  State  and 
in  part  by  the  United  States,  they  shall 
be  allocated  between  them  in  proportion  to 
the  acreage  in  the  lease  owned  by  each, 
applies  only  during  such  period  as  the 
single  lease  is  an  outstanding,  valid  lease 
embracing  both  State  and  Federal  lands 
or  deposits.  When  the  lease  terminates  in 
any  manner  in  its  entirety,  or  terminates  or 
is  assigned  as  to  all  of  the  State  land,  or 
as  to  all  of  the  Federal  land,  subsection 
(d)  (5)  ceases  to  be  operative  with  respect 
to  the  land  in  the  lease. 
Construction  of  Subsection  (d)  (5),  Act  of 
April  22,  195Jt  (68  Stat.  57),  as  Amended 
July  11, 1956  (70  Stat.  529;  43  U.S.C.,  1952 
Ed.,  Supp.  IV,  sec.  870),  M-36460  (July  30, 
1957) 

j  The  approval  of  a  proposed  unit  agree- 
I  ment  may  properly  be  conditioned  upon 
submission  of  a  stipulation  or  other  bind- 
ing instrument  to  the  effect  that  those 
Federal  oil  and  gas  leases  committed  to 
the  agreement  which  provide  for  a  5  per- 
i  cent  royalty  rate  shall,  at  the  end  of  their 
respective  20-year  terms  or  any  extension 
thereof,  become  subject  to  the  same  royalty 
rate  payable  to  the  United  States  as  would 
be  applicable  to  renewals  of  such  leases  if 
the  leases  were  not  committed  to  the  unit 
agreement. 

Texas  Pacific  Coal  and  Oil  Company  et  al., 
A-27517  (Sept.  23,  1957)  64  I.D.  363 

An  oil  and  gas  lessee  cannot  avoid  the 
payment  of  additional  royalties  on  the 
ground  that  the  claim  for  royalties  has  not 
been  pressed  for  many  years  and  is  a  stale 
claim  where  the  claim  in  fact  is  not  stale 
and  has  been  pressed  consistently  with 
proceedings  in  the  Department  involving 
validity  of  the  claim. 

Royalties  demanded  on  a  lease  for  sev- 
eral years  in  the  past  may  be  presumed  to 
have  been  computed  in  accordance  with  the 
Departmental  procedure  in  effect  at  the 
time. 

The     Phebus      Oil     Company,      A-27512 
(Jan.  13,  1958) 


There  is  no  authority  in  the  law  for 
crediting  rentals  paid  against  a  compensa- 
tory royalty  obligation. 
Payment  of  Annual  Rentals  During  Period 
For  Which  Compensatory  Royalty  is  Being 
Paid,  M-36546  (Jan.  7,  1959) 

In  making  settlement  for  the  gas  royalty 
due  to  the  United  States  under  an  oil  and 
gas  lease,  a  lessee  may  not  deduct  from  the 
price  it  receives  for  the  gas  sold  in  the 
field  the  cost  of  transporting  the  gas  from 
one  point  in  the  field  to  the  point  of  de- 
livery under  the  sales  contract  nor  may  it 
deduct  the  cost  of  compressing  and  dehy- 
drating the  gas  to  meet  the  requirements  of 
the  sales  contract. 

The     California     Company,     A-27571 
(Feb.  20,  1959)  66  I.D.  54 

Where  a  unit  agreement  provides  that 
royalties  paid  to  the  United  States  are  to 
be  held  in  an  unearned  account  if  there  is 
a  dispute  as  to  the  title  to  the  unitized 
lands,  the  mere  existence  of  mining  claims 
conflicting  in  part  with  oil  and  gas  leases 
in  the  unit  area  issued  by  the  United  States 
does  not  constitute  a  dispute  within  the 
meaning  of  the  agreement  when  the  loca- 
tors have  made  no  attempt  to  assert  any 
right  to  the  claims  against  the  United 
States  or  their  lessees  and  the  United 
States  has  taken  no  action  challenging  the 
validity  of  the  claims. 

Sinclair  Oil  and   Gas   Company,  A-28380 
(Jan.  31,  1961) 

An  application  for  an  acquired  lands 
noncompetitive  oil  and  gas  lease  is  not 
properly  rejected  as  not  being  in  the  public 
interest  where  the  United  States  acquired 
the  land  subject  to  the  reservation  in  the 
grantor  of  a  perpetual  royalty  of  12y2  per- 
cent in  the  oil,  gas,  and  other  minerals 
produced  from  the  land,  merely  because, 
upon  production  from  the  leasehold,  no 
royalties  would  be  payable  to  the  United 
States  as  the  royalties  reserved  to  the 
grantor  are  deductible  from  the  total  of 
12*  •>  percent  royalty  payable  to  the  United 
States  under  such  a  lease. 
Paul  Blake,  A-27882  (Oct.  24,  1961) 

68  I.D.  322 

Paul  Blake,  A-28553  (Dec.  8,  1961) 
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Royalties  on  production  from  land 
acquired  for  military  purposes  and  leased 
protectively  for  oil  and  gas  purposes  are 
properly  computed  in  accordance  with  the 
express  terms  of  the  leases  without  deduc- 
tions for  extraction  or  processing  of  liquid 
products  and  residue  gas  and  of  gathering, 
dehydration,  and  compression  costs  of  gas ; 
it  is  immaterial  that  the  lessee  does  not 
do  the  extracting  or  processing  and  that  it 
is  performed  by  a  contractor  under  an 
agreement  whereby  title  to  the  liquid  prod- 
ucts passes  to  the  contractor  upon  delivery 
of  the  well  gas  to  the  processing  plant. 
Placid  Oil  Company,  A-29577  (Sept.  30, 
1963)  70  I.D.  438 

The  Secretary  of  the  Interior  in  comput- 
ing the  basic  royalty  due  the  United  States 
under  a  lease  recognized  and  maintained 
under  section  6  of  the  Outer  Continental 
Shelf  Lands  Act,  where  it  is  to  receive 
royalty  on  the  value  of  gas  produced 
rather  than  in  kind,  may  properly  look 
to  the  actual  consideration  to  be  received 
by  its  lessee-seller  under  gas  sales  con- 
tracts with  a  buyer  in  order  to  determine 
the  proper  value  basis  for  the  royalty  ;  and 
a  determination  by  the  Geological  Survey 
that  a  reimbursement  to  the  seller  for  an 
amount  due  the  United  States  by  it  as  an 
additional  royalty  pursuant  to  section  6 
(a)  (9)  of  that  act  constitutes  part  of  the 
contract  sales  price  for  the  gas  and  should 
be  included  in  the  total  value  basis  for  the 
basic  royalty  computation  is  proper,  re- 
gardless of  whether  the  reimbursement  is 
specifically  stated  as  separate  from  the 
contract  price  or  is  stated  as  being  in- 
cluded in  the  total  price  in  a  settlement 
agreement  approved  by  the  Federal  Power 
Commission. 

Kerr-McGee    Oil    Industries,   Inc.    et    al., 
A-29894  (Oct.  31,  1963)  70  I.D.  464 

An  oil  and  gas  lease  on  land  within  the 
known  geologic  structure  of  a  producing 
gas  field  which  attains  a  minimum  royalty 
status  because  of  inclusion  in  the  partici- 
pating area  of  a  producing  gas  unit  but  on 
which  there  is  no  producing  or  producible 
well  and  which  is  subsequently  extended 
as  a  consequence  of  the  termination  of  the 
unit  reverts  to  a  rental  status  and  is  sub- 


ject to  the  automatic  termination  provision 
of  the  act  of  July  29, 1954. 
Murphy    Corporation,    A-29849    (June  3, 
1964)  71  I.D.  233 

Royalties  on  gas  production  from  public 
land  subject  to  oil  and  gas  leases  issued 
under  the  Mineral  Leasing  Act,  as 
amended,  are  properly  computed  on  the 
price  of  the  gas  fixed  in  a  contract  of  sale  $ 
of  the  gas  and  no  deduction  is  allowable 
for  a  charge  imposed  by  the  contract  upon 
the  lessee-seller  for  the  cost  of  compress- 
ing the  gas  to  a  higher  pressure  than  that 
at  which  the  gas  is  delivered  to  the  buyer  ■ 
notwithstanding  that  the  compression  takes 
place  after  title  has  passed  to  the  buyer 
upon  delivery  to  its  collecting  system  and 
the  gas  has  been  commingled  with  gas 
purchased  from  other  producers. 
Big  Piney  Oil  and  Gas  Comparvy,  A-29895 
(July  27,  1964) 

Where  an  oil  and  gas  lease  has  been  held 
not  to  have  automatically  terminated  for 
failure  to  pay  the  annual  rental  because 
a  discovery  of  oil  and  gas  on  the  lease 
before  the  end  of  the  lease  year  had  con- 
verted it  to  a  minimum  royalty  status,  and 
thus  not  subject  to  automatic  termination, 
and  it  is  later  determined  that  there  was 
not  such  a  discovery,  the  lease  terminates 
on  its  anniversary  date,  and  an  offer  which 
gained  first  priority  when  the  leased  land 
was  posted,  before  the  land  office  was  in- 
formed of  the  alleged  discovery,  as  avail- 
able for  oil  and  gas  leasing  is  to  be 
considered  on  its  merits. 
Richard  M.  Ferguson,  A-30090  (Sept.  22, 
1964) 

An  oil  and  gas  lease  which  converts  to 
a  minimum  royalty  basis  during  its  pri- 
mary term  because  of  the  discovery  on  it 
of  oil  and  gas  in  paying  quantities  remains 
in  a  minimum  royalty  status  even  though 
production  ceases  and  the  part  of  it  which 
had  been  put  in  a  known  geologic  structure 
is  reclassified  as  not  within  a  known  geo- 
logic structure,  but  it  reverts  back  to  a 
rental  basis  if  the  lease  is  extended  for  a 
five-year  period. 

Where  an  office  of  the  General  Account- 
ing Office,  after  an  audit,  requests  the 
local  land  office  to  demand  minimum 
royalty  payments  from  a  lessee  for  seven 
years  of  an  extended  oil  and  gas  lease 
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term  and,  upon  appeal,  the  Comptroller 
General  decides  that  only  annual  rentals 
paid  by  the  lessee  were  due,  the  Depart- 
ment will  not  require  the  lessee  to  make 
any  additional  payments  for  the  extended 
term. 
Elliott,  Inc.,  A-29816  (Sept.  28,  1964) 

71  ID.  361 

XXXVI.  SUSPENSION  OF  OPERATIONS 
AND  PRODUCTION 

A  suspension  of  production  under  an  oil 
and  gas  lease  cannot  he  granted  where  the 
lease  contains  neither  a  producing  well  nor 
a  well  capable  of  production,  even  though 
such  a  discovery  had  been  made  on  the 
lease  as  would  support  a  determination 
'that  part  of  the  leased  land  is  situated  on 
the  known  geological  structure  of  a  pro- 
ducing oil  or  gas  field. 
H.  K.  Riddle,  A-27079   (Mar.  15,  1955) 

62  I.D.  81 

Where  there  are  no  intervening  rights, 
the  Secretary  of  the  Interior  has  authority 
to  give  his  assent  after  the  expiration  of 
the  primary  term  of  an  oil  and  gas  lease 
to  a  suspension  of  operations  and  produc- 
tion in  effect  prior  to  the  expiration  of  the 
lease,  with  a  consequent  revival  of  the 
lease  term.  Whether  such  authority  will 
be  exercised  depends  upon  whether  the 
lessee  has  exercised  due  diligence  in  re- 
questing the  suspension  and  upon  other 
pertinent  factors. 

Robert  E.  Mead,  Griffith  Moore,  A-27071 
(Mar.  23,  1955)  62  I.D.  Ill 

I  Section  39  of  the  Mineral  Leasing  Act 
authorizing  the  extension  of  a  lease  term 
by  adding  thereto  any  period  of  time  dur- 
ing which  operations  and  production  are 
suspended  is  not  applicable  in  a  situation 
where  no  well  capable  of  producing  oil  or 
gas  has  been  drilled  on  land  covered  by  a 
competitive  lease  during  the  primary  term 
of  the  lease  and  where  there  is  no  evidence 
that  the  grant  of  a  suspension  would  be 
in  the  interest  of  conservation. 

A  grant  of  a  suspension  of  production 
only  cannot  be  made  where  there  is  no 
production  possible  from  the  lease. 
Ben  F.  Swisher,  A-27201  (Nov.  21,  1955) 

"Under  an  Indian  tribal  oil  and  gas  lease 
which  provided  as  a  condition  to  its  exist- 
ence that  oil  and  gas  be  produced  in  paying 
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quantities,  upon  a  cessation  of  production 
no  authority  is  vested  in  the  Secretary  of 
the  Interior  to  allow  a  suspension  of  opera- 
tions and  thereby  continue  the  term  of  the 
lease. 

The  Superior  Oil  Company  and  The  British- 
American  Oil  Producing  Company,  IA-697 
(Mar.  8,  1957)  64  I.D.  49 

An  order  prohibiting  drilling  on  oil  and 
gas  leases  in  the  interest  of  preventing 
waste  of  potash  ore  is  in  the  interest  of 
conservation,  and,  in  accordance  with  De- 
partmental regulation  43  CFR  191.26,  the 
terms  of  the  leases  and  the  rental  payments 
thereunder  may  be  suspended  under  sec- 
tion 39  during  the  life  of  such  an  order 
even  if  there  is  no  well  capable  of  produc- 
ing on  the  leasehold. 

Where,  before  the  end  of  the  initial 
5-year  term  of  competitive  leases,  an  order 
forbidding  drilling  on  the  leases  is  issued, 
the  fact  that  the  order  is  in  accordance 
with  a  stipulation  which  is  a  part  of  the 
oil  and  gas  lease  does  not  preclude  suspen- 
sion of  the  leases  in  accordance  with  sec- 
tion 39  of  the  Mineral  Leasing  Act. 
Texaco,  Inc.,  A-28449  (July  14,  1961) 

68  I.D.  194 

XXXVII.  TERMINATION 

An  oil  and  gas  lease  which  was  valid 
when  issued  terminates  by  operation  of  law 
when  the  lessee  thereunder  takes  office  as, 
and  assumes  the  duties  of,  a  Member  of 
Congress. 

John  E.  Miles,  A-27075,  A-27144  (Apr.  11, 
1955)  62  I.D.  135 

The  issuance  of  a  patent  excepting  and 
reserving  to  the  United  States  the  oil  and 
gas  deposits  but  providing  that  title  to  the 
same  shall  vest  in  the  patentee  upon  termi- 
nation of  an  outstanding  oil  and  gas  lease, 
does  not  preclude  the  extension  of  the  oil 
and  gas  lease  authorized  in  section  17  of 
the  Mineral  Leasing  Act,  as  amended 
Aug.  8,  1946  (60  Stat.  951;  30  U.S.C.  sec. 
226). 

Whether  Solicitor's  Opinion,  M-36254  (De- 
cember 28,  1954),  Effects  a  Withdrawal 
From  Oil  and  Gas  Leasing  of  Lands  Dis- 
posed of  Under  a  Patent  Which  (a)  Ex- 
cepts Oil  and  Gas  Deposits  Previously 
Leased   but    (&)    Provides   that   Title   to 
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Such  Deposits  Shall  Vest  in  the  Patentee 
Upon  Termination  of  the  Lease,  M-36254 
(Supp.)   (May  10,  1955)  62  I.D.  177 

Where  an  oil  and  gas  lease  was  issued 
for  a  period  of  10  years  and  so  long  there- 
after as  oil  or  gas  is  produced  in  paying 
quantities  and  production  from  the  lease 
was  obtained  during  the  primary  term  but 
such  production  ceased  prior  to  the  expira- 
tion date  of  the  primary  term  and  was  later 
resumed  for  a  one  month  period  com- 
mencing some  time  after  such  expiration 
date,  the  lease  is  deemed  to  have  expired 
by  operation  of  law  at  the  end  of  the 
primary  term. 
James  Shelton,  A-27116  (June  20,  1955) 

62  I.D.  236 

The  provisions  of  the  act  of  July  29, 1954, 
automatically  terminating  an  oil  and  gas 
lease  for  failure  to  pay  the  rental  on  or 
before  the  anniversary  date  of  the  lease 
apply  to  leases  issued  prior  to  July  29, 1954, 
only  after  the  lessee  has  filed  a  written 
notice  of  his  consent  to  have  his  lease 
bound  by  this  provision. 
Noel  Teuscher,  A-27195  (Dec.  19,  1955) 

62  I.D.  470 

Stansoury,  Inc.,  A-27396   (Nov.  20,  1956) 

Clyde  B.  Neill,  A-27650   (Sept.  16,  1958) 

Maurice  L.  Cowen,  A-27850  (Feb.  19, 1959) 

Murrell  Small,  A-27879  (Mar.  31,  1959) 

Under  section  17  of  the  Mineral  Leasing 
Act,  as  amended  by  the  act  of  Aug.  8, 
1946,  a  competitive  lease  in  its  extended 
term  by  reason  of  production  terminates  by 
operation  of  law  when  production  ceases 
unless  diligent  drilling  operations  are  be- 
ing conducted  on  the  lease  at  that  time,  in 
the  absence  of  an  order  under  section  39 
suspending  operations  and  production  on 
the  lease. 

Steelco  Drilling  Corporation,  A-27435 
(May  31,  1957)  64  I.D.  214 

Where  an  oil  and  gas  lease  is  automat- 
ically terminated  because  of  the  lessee's 
failure  to  pay  the  annual  rental  when  due, 
the  land  in  the  lease  is  not  available  for 
the  filing  of  offers  to  lease  until  the  ter- 
mination is  noted  on  the  tract  book. 
W.  V.  Moore,  A-27497  (Nov.  19,  1957) 

64  I.D.  419 


Section  1(7)  of  the  act  of  July  29,  1954, 
is  applicable  only  to  those  leases  which  are 
extended  subject  to  the  statutory  condition 
that  the  extended  lease  is  subject  to  the 
rules  and  regulations  in  force  at  the  expi- 
ration date  of  the  initial  5-year  term  of  the 
lease.  It  does  not  apply  where  the  exten- 
sion attaches  as  a  matter  of  right  pursuant 
to  an  unconditional  grant  of  Congress  upon 
the  happening  of  a  named  event.  In  such 
case,  the  right  runs  from  the  date  of  the 
lease,  although  it  does  not  attach  until  the 
named  event  occurs. 

Application  of  Section  1(7),  Act  of  July  29 
1054  (68  Stat.  583;  30  U.S.C.  sec.  188),  to 
Oil  and  Gas  Leases  in  their  Extended 
Term  Under  Various  Extension  Provisions 
of  the  Mineral  Leasing  Act,  M-36490 
(Jan.  8,  1958) 

The  provision  of  the  act  of  July  29, 1954, 
automatically  terminating  an  oil  and  gas 
lease  for  failure  to  pay  the  rental  on  or 
before  the  anniversary  date  of  the  lease 
applies  to  a  lease  issued  prior  to  July  29, 
1954,  only  if  the  lessee  has  filed  a  written 
notice  of  his  consent  to  have  his  lease 
bound  by  that  provision. 
Stanley  Odium  and  Avila  Oil  Company, 
A-27502  (Jan.  13,  1958)  65  I.D.  25 

The  act  of  July  29,  1954,  which  provides 
for  the  automatic  termination  of  leases 
upon  failure  of  the  lessee  to  pay  the  annual 
rental  when  it  is  due,  does  not  permit  a 
lessee,  by  submitting  a  partial  payment  of 
the  annual  rental  for  designated  acreage 
in  his  lease,  in  effect  to  relinquish  a  portion 
of  his  lease  and  to  have  the  portion  of  the 
lease  represented  by  the  partial  payment 
continue  in  effect. 
D.  Miller,  A-27591-A  (June  23,  1958) 

65  I.D.  281 

Land  included  in  an  oil  and  gas  lease 
which  is  automatically  terminated  because 
of  the  lessee's  failure  to  pay  the  annual 
rental  within  the  time  allowed  does  not 
become  available  for  further  leasing  until 
the  termination  of  the  lease  is  noted  on  the 
tract  book. 

Wilma  Elliott  Donohue,  A-27652  (Sept.  11, 
1958) 

Where  the  lessee  of  a  noncompetitive  oil 
and  gas  lease  has  filed  written  consent  to 
have  his  lease  bound  by  the  provision  of 
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the  act  of  July  29,   1954,   automatically 
terminating  an  oil  and  gas  lease  for  fail- 
ure to  pay  the  rental  on  or  before  the  an- 
niversary date  of  the  lease,  the  lease  must 
be  held  to  have  terminated  when  the  rental 
"is  not  received  by  the  anniversary  date, 
notwithstanding  the  fact  that  the  lessee 
;  mailed  a  letter  to  the  land  office  containing 
payment  for  the  rental  within  time  for  it 
]to  be  received  prior  to  the  anniversary 
*date,  but  the  letter  was  not  delivered  to 
the  land  office  in  time  apparently  through 
no  fault  of  the  lessee. 
I  Virginia  I.  Gail,  A-27670  (Sept.  25,  1958) 

An  oil  and  gas  lease  cannot  be  relin- 
quished in  part  by  the  filing  of  a  statement 

,  that  the  lessee  does  not  intend  to  pay  an- 
nual rental  on  a  portion  of  the  leased 
lands,  and  failure  to  pay  the  entire  annual 
rental  when  due  under  a  lease  which  is 

•  subject  to  section  1(7)  of  the  act  of  July 

:  29,  1954,  results  in  the  automatic  termina- 
tion of  the  whole  lease. 

'<  Mary  G.  Hagood  et  al.,  A-27716  (Nov.  6, 
1958) 

Termination  of  an  oil  and  gas  lease  sub- 
ject to  the  act  of  July  29,  1954,  is  required 
for  failure  to  pay  the  annual  rental  in  ad- 
vance on  or  before  the  anniversary  date 
of  the  lease  even  though  the  failure  to 
make  such  payment  on  time  is  occasioned 
by  the  fault  of  the  postal  employees  and 
without  fault  of  the  lessee. 
Mike  Abraham,  A-27763    (Dec.  22,  1958) 

The  assignor  of  an  oil  and  gas  lease  may, 
after  the  filing  of  an  assignment  but  prior 
to  its  approval,  elect  to  bring  the  lease 
under  the  automatic  termination  provision 
of  section  7  of  the  act  of  July  29,  1954,  and 
the  lease  remains  thereunder  whether  the 
assignment  is  approved  prior  to  or  after 
the  anniversary  date  of  the  lease.  The  as- 
signee's concurrence  in  the  election  is  not 
essential. 

Although  a  lessee  of  an  oil  and  gas  lease 
issued  prior  to  July  29,  1954,  may  elect  to 
bring  his  lease  under  the  provisions  of 
section  7  of  the  act  of  July  29,  1954, 
whether  there  is  a  producing  well  on  it  or 
not,  the  lease  will  not  automatically  ter- 
minate for  failure  to  pay  the  rentals 
timely,  if  on  the  anniversary  date  of  the 
lease  there  is  on  it  a  producing  well. 


The  fact  that  rental  payments  are  of- 
fered and  accepted  on  a  lease  that  has  ter- 
minated cannot  continue  or  reinstate  the 
lease. 

The  provisions  of  section  31  of  the 
Mineral  Leasing  Act,  as  amended,  relating 
to  the  cancellation  of  leases  for  lands 
known  to  contain  valuable  deposits  of  oil 
and  gas  do  not  apply  to  leases  terminated 
under  the  provisions  of  section  7  of  the  act 
of  July  29, 1954. 

Champlin  Oil  and  Refining  Company,  Joe 
N.  Champlin,  A-27669  (Feb.  3,  1959) 

66  I.D.  26 

It  is  the  responsibility  of  the  lessee  to 
see  that  any  payment  tendered  for  annual 
rental  under  an  oil  and  gas  lease  is  so 
identified  that  the  local  land  office  can 
credit  the  payment  to  the  proper  lease  ac- 
count and  where  payment  is  not  so  identi- 
fied until  after  the  anniversary  date  of  a 
lease  issued  after  July  29,  1954,  the  lease 
terminates  by  operation  of  law  for  failure 
to  pay  the  rental  on  or  before  the  an- 
niversary date  of  the  lease. 
Howard  Arndt,  A-27895    (Apr.  20,  1959) 

Termination  of  an  oil  and  gas  lease 
subject  to  the  act  of  July  29,  1954,  is 
required  for  failure  to  pay  the  annual 
rental  in  advance  on  or  before  the  an- 
niversary date  of  the  lease;  mailing  of  a 
check  in  the  amount  of  the  required  rental 
which  was  not  received  is  not  sufficient. 
Paradox  Minerals,  Inc.,  A-28000  (Aug.  5, 
1959) 

Under  the  automatic  termination  pro- 
vision of  section  31  of  the  Mineral  Leasing 
Act,  that  upon  failure  of  a  lessee  to  pay 
his  rental  on  or  before  the  anniversary 
date  the  lease  will  be  automatically  ter- 
minated, a  lessee  has  the  whole  of  the 
anniversary  date,  while  the  land  office  is 
open  for  business,  within  which  to  pay 
the  rental,  and  an  oil  and  gas  lease  appli- 
cation filed  on  the  anniversary  date  for 
land  included  in  the  prior  lease  is  pre- 
maturely filed  and  must  be  rejected,  the 
prior  lease  being  in  effect  for  the  whole  day. 
Duncan  Miller,  A-28041   (Sept.  23,  1959) 

66  I.D.  342 

Termination  of  an  oil  and  gas  lease 
subject  to  the  act  of  July  29,  1954,  is 
required  for   failure   to   pay   the  annual 
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rental  in  advance  not  later  than  the  an- 
niversary date  of  the  lease  or,  in  the  event 
that  the  land  office  is  not  open  on  the 
anniversary  date,  on  the  next  official  work- 
ing day ;  actual  receipt  in  the  land  office 
of  the  rental  payment  is  required  within 
the  time  stated  even  though  the  payment 
may  have  been  mailed  in  time  to  be  timely 
received  but  through  delay  was  not  timely 
received. 
Duncan  Miller,  A-28184   (Mar.  21,  1960) 

An  oil  and  gas  lease  does  not  automati- 
cally terminate  on  its  anniversary  date  for 
failure  to  pay  rental  on  or  before  that  date 
where  the  rent  was  paid  before  the  an- 
niversary date  but,  due  to  an  oversight  on 
the  part  of  the  land  office,  it  was  errone- 
ously returned  to  the  lessee  and  was  not 
physically  in  the  land  office  on  the  anniver- 
sary date. 

H.  E.  Stuckenhoff,  Clyde  A.  Breen,  A-28335 
(July  12,  1960)  67  I.D.  285 

An  assignment  of  less  than  the  whole 
interest  in  a  portion  of  the  acreage  in- 
cluded in  an  oil  and  gas  lease  at  one  time 
is  not  a  partial  assignment  of  the  lease 
within  the  meaning  of  section  30(a)  of  the 
Mineral  Leasing  Act  and  does  not  segre- 
gate the  lease  into  separate  leases. 

Where  the  holder  of  an  undivided  inter- 
est in  an  oil  and  gas  lease  which  is  in  its 
extended  term  by  reason  of  production 
assigns  his  interest  as  to  a  portion  of  the 
leased  land,  the  lease  is  not  segregated  into 
separate  leases  with  the  consequence  that 
the  lease  a,s  to  the  assigned  portion  is 
deemed  terminated  because  it  does  not 
include  a  producing  well. 
Kiroy  Petroleum  Company  et  ah,  A-28414 
(Nov.  17,  1960)  67  I.D.  404 

Where  the  rental  on  an  oil  and  gas 
lease  subject  to  the  act  of  July  29,  1954, 
is  not  paid  on  or  before  its  anniversary 
date,  the  lease  terminates  automatically, 
notwithstanding  the  lessee's  assertion  that 
he  mailed  a  check  for  the  rental  which 
was  not  received. 
Roy  L.  CooJc,  A-28600  (Mar.  24,  1961) 

An  application  for  the  partial  extension 
of  a  lease  under  section  17  of  the  Mineral 
Leasing  Act,  as  amended,  is  not  improper, 
and  a  relinquishment  need  not  be  filed  to 
terminate  the  lease  as  to  the  lands  for 


which  an  extension  is  not  desired,  as  the 
lease  terminates  by  operation  of  law  at 
the  end  of  the  initial  5-year  term  in  the 
absence  of  an  application  for  extension. 
Duncan  Miller,  A-28588   (June  20,  1961) 

68  I.D.  158 

Where  a  lessee  pays  only  half  of  the  re- 
quired rental  before  the  anniversary  date 
of  a  lease  on  which  there  is  no  well  capable 
of  production,  the  lease  terminates  auto- 
matically by  operation  of  law. 
Rental  Rate  on  Lands  Within  the  Known 
Geologic  Structure  of  a  Producing  Oil  or 
Gas  Field  Which  are  Committed  to  a  Non- 
productive Unit  Plan,  M-36627  (Oct.  9, 
1961) 

An  oil  gas  lease  on  which  there  is  no  well 
capable  of  producing  oil  or  gas  in  paying 
quantities  will  terminate  automatically  by 
operation  of  law  if  less  than  the  full  rental 
required  is  paid,  even  though  the  payment 
is  of  the  full  amount  erroneously  billed  by 
the  Bureau  of  Land  Management. 
Leases  Automatically  Terminated  By  Op- 
eration of  Law  Under  Section  SI  of  the 
Mineral  Leasing  Act  (30  U.S.C.  sec.  188), 
M-36631  (Oct.  11, 1961) 

An  assignment  of  an  oil  and  gas  lease 
will  not  be  approved,  where,  prior  to  the 
filing  of  the  assignment,  the  lease  has  ter- 
minated due  to  the  cessation  of  production 
and  the  lack  of  reasonable  diligence  to  re- 
store such  production. 
James  P.  Psoitis,  A-28867   (May  7,  1962) 

The  automatic  termination  provision  in 
section  31  of  the  Mineral  Leasing  Act,  as 
amended,  does  not  apply  to  a  situation 
where,  due  to  other  contingencies,  addi- 
tional rent  may  become  due  on  a  date  other 
than  the  anniversary  date  of  a  lease. 
C.    W.    Trainer,   A-28895    (June  4,   1962) 

69  I.D.  81 


Unitized  oil  and  gas  leases  not  included 
in  a  participating  area  are  not  subject  to 
automatic  termination  under  section  31  of 
the  Mineral  Leasing  Act  if  there  is  a  pro 
ducing  or  producible  well  anywhere  in  the 
unit  area. 

The   Ohio   Oil   Company   et   al.,   A-2915 
(July  13, 1962) 

Sinclair  Oil  and  Gas  Company,  A-29170 
(July  13,  1962) 


.f 

: 


OIL   AND    GAS   LEASES,    XXXVII 


675 


Termination  of  an  oil  and  gas  lease  sub- 
ect  to  the  act  of  July  29,  1954,  is  required 
I  or  failure  to  pay  the  annual  rental  in  ad- 
vance on  or  before  the  anniversary  date  of 
i  lease  on  which  there  is  no  well  capable 
;>f  producing  oil  or  gas  in  paying  quanti- 
ses. 

lacson  Oil  Company,  A-28970   (July  30, 
1962) 

Under  section  17  of  the  Mineral  Leasing 
let,  as  amended  by  the  act  of  Aug.  8, 
.946,  a  5-year  noncompetitive  oil  and  gas 
ease  terminates  by  operation  of  law  if  the 
record  titleholcler  fails  to  apply  for  an  ex- 
tension of  the  lease  within  90  days  before 
he  expiration  of  the  initial  5-year  period 
!or  which  it  was  issued. 
Duncan  Miller,  A-28846  (Sept.  14,  1962) 

The  automatic  termination  of  a  nonpro- 
;lucing  oil  and  gas  lease  for  failure  to  pay 
•entals  timely  is  not  prevented  by  either  the 
!act  that  payment  of  less  than  the  total 
imount  due  was  made  in  an  amount  as 
erroneously  billed  by  the  Bureau  of  Land 
Management,  or  that  the  deficiency  in 
rental  for  the  total  acreage  of  the  lease 
was  tendered  after  the  due  date. 
Niobrara  Oil  and  Mineral  Corporation, 
A-29502  (Jan.  11,  1963) 

\  Where  a  lessee  has  received  notice  that 
a  partial  assignment  of  his  lease  has  been 
approved  at  least  two  weeks  prior  to  its 
anniversary  date  and  that  the  segregated 
leases  will  be  extended  beyond  that  date, 
the  retained  lease  automatically  terminates 
I  when  he  does  not  pay  the  rental  for  it 
'in  full  on  or  before  the  anniversary  date. 
John  H.  and  Pauline  V.  Trigg,  A-29289 
(Jan.  15,  1963) 

An  oil  and  gas  lease  issued  when  there 
is  a  valid  and  subsisting  oil  and  gas  lease 


on  the  same  land  is  properly  declared  void 
ab  initio  notwithstanding  reports  which 
showed  no  production  under  such  subsist- 
ing lease  for  several  months  immediately 
preceding  the  end  of  the  lease  term  when 
evidence  at  a  hearing  clearly  sustains  the 
conclusion  that  there  was  on  the  leased 
land  at  the  end  of  the  fixed  term  of  the 
earlier  lease  a  well  capable  of  producing 
oil  and  gas  in  paying  quantities  and  no 
notice  had  been  given  the  lessee  to  resume 
production. 
Given  Qaukel,  A-29139  (Feb.  6,  1963) 


A  noncompetitive  oil  and  gas  lease  sub- 
ject to  the  automatic  termination  provision 
of  the  act  of  July  29,  1954,  is  properly  ter- 
minated for  failure  to  pay  annual  rental 
for  the  fifth  year  of  the  lease  on  or  before 
the  fourth  anniversary  date  of  the  lease 
when  it  appears  that  the  lessee's  claim  to 
a  well  capable  of  producing  oil  or  gas  in 
paying  quantities  rests  upon  an  uncom- 
pleted well  which  was  then  being  drilled 
and  was  not  in  a  physical  condition  to 
produce  oil  or  gas  in  paying  quantities. 

There  is  no  occasion  for  having  a  hear- 
ing on  the  question  as  to  whether  an  oil 
and  gas  lease  is  saved  from  automatic  ter- 
mination for  nonpayment  of  rental  because 
it  has  a  well  capable  of  producing  oil  or 
gas  in  paying  quantities  where  there  is 
no  indication  that  the  lessee  accepts  the 
Department's  interpretation  as  to  what 
constitutes  such  a  well  and  is  prepared  to 
submit  evidence  in  accordance  with  that 
interpretation. 

Joseph  C.  merge,  A-29348  (July  26,  1963) 

70  I.D.  375 

An  oil  and  gas  lease  is  automatically 
terminated  under  section  31  of  the  Mineral 
Leasing  Act,  as  amended  by  the  act  of  July 
29,  1954,  when  the  rental  is  not  paid  in  full 
before  the  due  date  even  though  a  payment 
is  made  on  the  due  date  and  the  rental  de- 
ficiency is  slight. 

Section  31  of  the  Mineral  Leasing  Act,  as 
amended  by  the  act  of  Oct.  15,  1962,  does 
not  authorize  the  reinstatement  of  leases 
which  terminate  after  the  effective  date  of 
the  act  of  Oct.  15,  1962,  for  nonpayment  of 
rental. 
Duncan  Miller,  A-30067  (Mar.  12,  1964) 

An  oil  and  gas  lessee  whose  lease  is  de- 
clared to  be  terminated  and  who  fails  to 
appeal  from  the  decision  declaring  the 
termination  loses  his  rights  in  the  lease. 
Benson-Montin-Greer  Drilling  Corp., 
A-29966   (Mar.  30,  1964) 

Termination  of  an  oil  and  gas  lease  is 
required  for  failure  to  pay  the  annual 
rental  in  advance  on  or  before  Sept.  1, 
1963,  the  anniversary  date  of  a  lease  on 
which  there  is  no  well  capable  of  produc- 
ing oil  or  gas  in  paying  quantities. 
Duncan  Miller,  A-30213  (Apr.  8,  1964) 
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An  oil  and  gas  lease  on  land  within  the 
known  geologic  structure  of  a  producing 
gas  field  which  attains  a  minimum  royalty 
status  because  of  inclusion  in  the  participa- 
ting area  of  a  producing  gas  unit  but  on 
which  there  is  no  producing  or  producible 
well  and  which  is  subsequently  extended 
as  a  consequence  of  the  termination  of  the 
unit  reverts  to  a  rental  status  and  is  sub- 
ject to  the  automatic  termination  provision 
of  the  act  of  July  29,  1954. 
Murphy  Corporation,  A-29849  (June  3, 
1964)  71  I.D.  233 

It  is  proper  to  reject  a  petition  for  rein- 
statement of  a  competitive  oil  and  gas 
lease  which  had  terminated  automatically 
for  failure  to  pay  timely  advance  rental 
due  for  the  second  lease  year  in  the  ab- 
sence of  sufficient  showing  that  the  failure 
was  justifiable  or  not  due  to  a  lack  of  rea- 
sonable diligence. 

Hunt    Oil    Company,    A-30101    (June   23, 
1964) 

Where  an  oil  and  gas  lease  has  been  held 
not  to  have  automatically  terminated  for 
failure  to  pay  the  annual  rental  because 
of  a  discovery  of  oil  and  gas  on  the  lease 
before  the  end  of  the  lease  year  had  con- 
verted it  to  a  minimum  royalty  status,  and 
thus  not  subject  to  automatic  termination, 
and  it  is  later  determined  that  there  was 
not  such  a  discovery,  the  lease  terminates 
on  its  anniversary  date,  and  an  offer  which 
gained  first  priority  when  the  leased  land 
was  posted,  before  the  land  office  was  in- 
formed of  the  alleged  discovery,  as  avail- 
able for  oil  and  gas  leasing  is  to  be  con- 
sidered on  its  merits. 

Richard  M.  Ferguson,  A-30090   (Sept.  22, 
1964) 

In  order  for  an  oil  and  gas  lessee  to  be 
entitled  to  suspension  of  payment  of  rental 
and  the  running  of  time  of  his  lease  under 
the  provisions  of  section  17  of  the  Mineral 
Leasing  Act,  there  must  be  a  verified  state- 
ment filed  by  a  mining  claimant  under  sec- 
tion 7(c)  of  the  Multiple  Mineral  Develop- 
ment Act  of  1954,  and  neither  the  payment 
of  rental  nor  the  running  of  time  may  be 
suspended  upon  a  mere  allegation  that 
there  may  be  mineral  claims  adverse  to 
the  interest  of  the  oil  and  gas  lessee. 

Termination  of  an  oil  and  gas  lease  sub- 
ject to  the  act  of  July  29,  1954,  is  required 


for  failure  to  pay  the  annual  rental  in 
advance  on  or  before  the  anniversary  date 
of  a  lease  on  which  there  is  no  well  cap- 
able of  producing  oil  or  gas  in  paying 
quantities. 
Duncan  Miller,  A-30122   (Sept.  23,  1964) 

Termination  of  an  oil  and  gas  lease  sub- 
ject to  the  act  of  July  29,  1954,  is  required 
for  failure  to  pay  the  annual  rental  in  ad- 
vance not  later  than  the  anniversary  date 
of  the  lease,  or,  in  the  event  that  the  land 
office  is  not  open  on  the  anniversary  date, 
on  the  next  official  working  day ;  actual  re- 
ceipt in  the  land  office  of  the  rental  pay-1 
ment  is  required  within  the  time  stated. 
Elwerd  M.  Rogers,  A-30254  (Sept.  24, 
1964) 

A  noncompetitive  oil  and  gas  lease  is 
properly  declared  terminated  at  the  ex- 
piration of  its  extended  term  when  it  ap- 
pears that  the  lessee's  claim  to  a  well 
capable  of  producing  oil  or  gas  in  paying 
quantities  rest  upon  an  uncompleted  well 
which  was  not  in  a  physical  condition  to 
produce  oil  and  gas  in  paying  quantities. 
Carl  Losey  et  al.,  A-30153  (Dec.  4,  1964) 

Where  an  assignment  of  operating  rights 
in  a  lease  is  made  after  the  apparent  ter- 
mination date  of  a  lease,  it  is  questionable 
whether  the  assignee  has  any  standing  to 
question  a  determination  that  the  lease 
had  in  fact  terminated  when  neither  the 
lessee  nor  the  assignor  of  the  operating, 
rights,  questions  the  determination. 

An  oil  and  gas  lease  is  properly  held 
terminated  and  a  subsequently  filed  pro- 
posed assignment  of  operating  rights  prop- 
erly returned  unapproved  when  it  has 
been  determined  that  a  well  on  the  land 
leased  was  not  a  well  capable  of  producing 
oil  or  gas  in  paying  quantities  as  of  the 
date  of  termination  of  the  lease,  so  that  no 
notice  to  the  lessee  to  resume  production 
was  necessary  prior  to  declaring  the  lease 
to  be  terminated. 

Juniper  Oil  and  Mining  Company,  A-30181 
(Dec.  4, 1964) 

XXXVIII.  TWENTY-YEAR  LEASES 

The  last  sentence  of  the  fourth  para- 
graph of  section  17(b)  of  the  Mineral  Leas- 
ing Act,  as  amended,  relating  to  the  ex- 
tension of  unitized  oil  and  gas  leases  upon 
their  elimination  from  a  unit  agreement 
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or  the  termination  of  the  unit  agreement 
applies  to  20-year  oil  and  gas  leases. 
H.  Leslie  Parker,  M.  N.  Wheeler,  A-27066 
(Mar.  18,  1955)  62  I.D.  88 

The  approval  of  a  proposed  unit  agree- 
ment may  properly  be  conditioned  upon 
submission  of  a  stipulation  or  other  bind- 
ing instrument  to  the  effect  that  those 
Federal  oil  and  gas  leases  committed  to 
the  agreement  which  provide  for  a  5  per- 
cent royalty  rate  shall,  at  the  end  of  their 
respective  20-year  terms  or  any  extension 
thereof,  become  subject  to  the  same  royalty 
rate  payable  to  the  United  States  as  would 
be  applicable  to  renewals  of  such  leases  if 
the  leases  were  not  committed  to  the  unit 
agreement. 

Texas  Pacific  Coal  and  Oil  Company  et  al., 
A-27517  (Sept.  23,  1957)  64  I.D.  363 

XXXIX.  UNIT  AND  COOPERATIVE 
AGREEMENTS 

j  The  final  paragraph  of  the  South  Sand 
Draw  Unit  Agreement  provides  the  pro- 
cedure by  which  land  shall  be  made  sub- 
ject to  the  agreement.  Unless  land  is 
made  subject  to  the  agreement  in  accord- 
ance with  that  procedure,  it  is  not  effec- 
tively committed  to  the  agreement. 

The  Secretary  of  the  Interior  has  no 
authority  to  reform  a  unit  agreement,  ap- 
proved by  him  pursuant  to  the  provisions 
of  the  Mineral  Leasing  Act,  to  include 
land  which,  through  error,  was  not  com- 
mitted to  the  unit  agreement. 

Where  a  tract  of  land  was  not  com- 
'mitted  to  a  unit  agreement  through  error 
and  the  parties  to  the  agreement  and  the 
Department  have  assumed  all  along  that 
the  land  was  committed,  and  where  there 
are  no  intervening  rights  to  the  tract  which 
would  be  adversely  affected  by  such  action, 
the  Department  will  recognize  the  tract  as 
having  been  committed  at  the  time  of  the 
original  agreement  upon  the  submission 
by  all  parties  in  interest  of  a  proper  re- 
formation of  the  agreement. 
Shannon  Oil  Company,  A-27119  (June  27, 
1955)  62  I.D.  252 

The  approval  of  a  proposed  unit  agree- 
ment may  properly  be  conditioned  upon 
submission  of  a  stipulation  or  other  bind- 
ing instrument  to  the  effect  that  those  Fed- 


eral oil  and  gas  leases  committed  to  the 
agreement  which  provide  for  a  5  percent 
royalty  rate  shall,  at  the  end  of  their  re- 
spective 20-year  terms  or  any  extension 
thereof,  become  subject  to  the  same  royalty 
rate  payable  to  the  United  States  as  would 
be  applicable  to  renewals  of  such  leases  if 
the  leases  were  not  committed  to  the  unit 
agreement. 

Texas  Pacific  Coal  and  Oil  Company  et  al., 
A-27517  ( Sept.  23, 1957)  64  I.D.  363 

The  owner  of  a  noncompetitive  oil  and 
gas  lease  whose  lease  is  committed  to  a 
unit  plan  is  not  entitled  to  a  5-year  exten- 
sion of  his  lease  granted  by  section  17  of 
the  Mineral  Leasing  Act  where  the  lease  is 
extended  by  the  provisions  of  section  17(b) 
of  the  act. 

Seaooard  Oil  Company,  A-27479  (Nov.  7, 
1957)  64  I.D.  405 

Where  the  single  5-year  extended  term 
of  a  noncompetitive  oil  and  gas  lease  com- 
mitted to  a  unit  agreement  expires  and 
thereafter  the  unit  agreement  is  termi- 
nated, both  before  any  production  is  ob- 
tained within  the  unitized  area,  the  lease 
is  not  entitled  to  the  2-year  extension  au- 
thorized by  the  second  proviso  to  section  5 
of  the  act  of  Aug.  8,  1946  (60  Stat.  952; 
30  U.S.C.  sec.  226(e)),  having  expired  at 
the  end  of  its  5-year  extended  term. 
Extension  of  Oil  and  Gas  Lease  on  Termi- 
nation of  Unit  Plan  Under  Provisions  in  SO 
U.S.C.  Sec.  226(e)— Oil  and  Gas  Lease 
Evanston  022930,  M-36499   (Feb.  6,  1958) 

(Memorandum  from  Regional  Solicitor, 
Denver,  Colorado,  to  State  Supervisor,  Bu- 
reau of  Land  Management,  Cheyenne, 
Wyoming,  Dec.  17,  1957.) 

The  provision  in  the  fourth  paragraph 
of  section  17(b)  of  the  Mineral  Leasing 
Act  added  by  the  act  of  Aug.  8,  1946  (60 
Stat.  952),  as  amended  by  the  act  of 
July  29, 1954  (68  Stat.  585 ;  30  U.S.C,  Supp. 
IV,  sec.  226(e)),  for  the  extension  of  the 
segregated  unitized  portion  of  a  lease 
where  another  portion  of  the  same  lease 
is  unitized  applies  only  to  that  portion  of 
the  lease  situated  outside  of  the  unit  area 
as  that  area  is  defined  in  30  CFR  Part 
226.2(e).  It  does  not  authorize  the  exten- 
sion of  an  ununitized  portion  of  a  lease 
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situated  within  the  unit  area,  defined  as 
above. 

Whether  a  Lease  Entirely  Within  a 
Unitized  Area  Only  Committed  as  to  Part 
of  the  Acreage  may  he  Segregated  into  Two 
Leases  Under  Authority  of  Section  4  of 
the  Act  of  July  29,  1954  (68  Stat.  585), 
M-36518   (July  29,  1958) 

The  inclusion  of  a  lease  in  a  unit  plan 
does  not  per  se  change  its  rental  paying 
status  or  the  application  of  the  automatic 
termination  provision  of  section  1(7)  of 
the  act  of  July  29,  1954  (68  Stat.  585;  30 
U.S.C.  sec.  188). 

Automatic  Termination  of  Unitized  Leases 
for  Failure  to  Pay  Rentals,  M-36531 
(Oct.  27,  1958) 

Commitment  to  a  unit  agreement  of  a 
portion  of  a  lease  on  which  there  is  pro- 
duction, during  the  extended  five-year  term 
of  the  lease,  will  not  extend  the  uncom- 
mitted, nonproducing  portion  beyond  the 
fixed  term  of  years  or  two  years  from  the 
date  of  commitment,  whichever  is  longer. 
Extension  of  the  Non-Unitized  Portion  of 
an  Oil  and  Gas  Lease  Segregated  by  Uniti- 
zation in  Its  Extended  Five-Year  Term  hut 
After  Production  Was  Obtained,  M-36543 
(Jan.  23,  1959) 

A  request  for  modification  of  the  Geo- 
logical Survey's  approval,  as  provided  by 
a  unit  agreement,  of  the  limits  of  an  initial 
participating  area  in  a  particular  geologic 
formation  will  be  denied  where  there  is  no 
evidence  that  the  Geological  Survey's  de- 
termination was  erroneous  or  that  it  was 
not  in  accord  with  the  unit  agreement. 
Northern  Pacific  Railway  Company, 
A-27885   (Apr.  27,  1959) 

Options  on  unitized  leases  are  not  ex- 
cepted from  option  acreage  charge.  The 
exception  in  section  17b  of  the  act  [Min- 
eral Leasing  Act]  of  unitized  leases  from 
such  charge  is  limited  to  holdings  or  con- 
trol of  leases  and  an  option  is  not  a  lease 
holding  or  control  since  as  provided  in  sec- 
tion 27  it  shall  not  be  "a  taking  or  holding 
or  control"  of  a  lease  under  any  provision 
of  the  act. 

Oil  and  Gas  Lease  Option  Reports  (30 
U.S.C,  1952  ed.,  Supp.  V,  sec.  184), 
JM-36555  (May  18,  1959) 


Except  to  the  extent  that  the  Secretary 
of  the  Interior,  with  the  consent  of  the 
owners  of  the  leases  involved,  establishes, 
alters,  changes,  or  revokes  requirements 
of  the  leases  pursuant  to  the  authority  con- 
tained in  section  17b  added  to  the  Mineral 
Leasing  Act  by  the  act  of  Aug.  8,  1946 

(60  Stat.  952;  30  U.S.C.  sec.  226e),  unitiza- 
tion of  leases  makes  no  change  in  their 
terms,  either  to  enlarge  or  diminish  the 
rights  and  duties  of  the  lessees  beyond 
those  changes  essential  to  the  success  of 
unitization,  or  to  compensate  lessees  for 
rights  necessarily  surrendered  by  reason 
of  commitment  of  the  leases  to  the  unit 
agreement.  And,  where  an  obligation  im- 
posed upon  the  lessee  by  the  lease  continues 
in  effect  after  unitization,  the  penalty  for 
violation  continues  in  effect. 

The  provision  of  section  1(7)  of  the  act 
of  July  29,  1954  (68  Stat.  585;  30  U.S.C. 
sec.  188),  excepting  from  the  penalty  there- 
in provided  oil  and  gas  leases  on  which 
there  is  a  well  capable  of  producing  oil 
or  gas  in  paying  quantities  has  no  appli- 
cation to  unitized  oil  and  gas  leases  no 
part  of  which  is  situated  within  the  par- 
ticipating area  of  the  unit  because  the  pre- 
sumption that  those  leases  are  producing 
leases  applies  only  for  the  purposes  stated 
in  the  preceding  paragraph  and  has  no 
effect  on  the  rental  requirements  of  such 
leases  or  on  the  penalty  fixed  by  law  for  a 
violation  of  such  requirements. 
Automatic  Termination  of  Unitized  Leases 
for    Failure    to    Pay    Rentals,    M-36531 

(Supp.)  (July  20, 1959) 

The  segregated  leases  resulting  from 
partial  commitments  of  an  oil  and  gas 
lease  to  an  approved  unit  plan  under  sec- 
tion 17b  of  the  Mineral  Leasing  Act  (30 
U.S.C.  sec.  226e),  as  amended  by  the  act 
of  July  24,  1954  (68  Stat.  585),  are  sep- 
arate and  distinct  leases,  and  a  subsequent 
discovery  of  oil  or  gas  on  the  nonunitized 
portion  can  have  no  effect  on  the  term  of 
the  portion  committed  to  the  unit. 

Upon  commitment  and  segregation  of  the 
nonproducing  portion  of  a  producing  oil 
and  gas  lease  to  an  approved  unit  plan 
prior  to  the  expiration  of  its  primary  term 
(or  its  extended  5-year  term),  the  prior 
production  on  the  lease  will  not  serve  to 
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extend  the  term  of  the  unitized  portion  for 
he  life  of  such  production. 

When  the  nonproducing  portion  of  a  pro- 
lucing  oil  and  gas  lease,  which  is  then  in 
ts  extended  term  by  reason  of  production, 
s  committed  to  an  approved  unit  plan 
inder  which  production  has  not  yet  been 
obtained,  the  segregated  unitized  portion 
vill  continue  in  effect  for  the  life  of  pro- 
tection on  the  nonunitized  portion,  and 
hereafter  for  the  life  of  the  unit  provided 
hat  production  under  the  unit  plan  is  ob- 
;ained  before  production  ceases  on  the  seg- 
regated nonunitized  portion. 

Section  17b  of  the  Mineral  Leasing  Act 
(30  U.S.C.,  sec.  226e),  as  amended  by  the 
let  of  July  24, 1954  (68  Stat.  585) ,  contains 
10  authority  for  the  Department  to  segre- 
gate a  unitized  lease  into  separate  leases 
lpon  its  partial  elimination  from  a  unit 
}lan  by  reason  of  contraction  of  the  unit 
irea. 

status  of  Oil  and  Gas  Leases  Upon  Partial 
Jommitment  To  or  Partial  Elimination 
From  a  Unit  Plan,  M-36592  (Jan.  21, 1960) 

Where  the  nonproducing  and  producing 
portions  of  a  leasehold  are  separated  into 
segregated  leases  upon  unitization  of  only 
;he  nonproducing  lands  at  a  time  when 
;he  parent  lease  is  in  its  extended  term 
because  of  production,  the  term  of  the  seg- 
regated, unitized,  nonproducing  lease  does 
lot  expire  as  long  as  production  continues 
>n  the  nonunitized  portion  of  the  lease. 
inn  Guyer  Lewis  et  al,  A-28540  (July  3, 
L961)  68  I.D.   180 

Where  a  mineral  reservation  runs  for  a 
.period  of  years  and  so  long  thereafter  as 
;here  is  production,  and  the  reserved  oil 
ind  gas  is  embraced  in  a  unit  plan,  the 
reservation  will  continue  as  long  as  there 
is  production  anywhere  on  the  unit  plan, 
i^ven  though  there  is  no  actual  production 
from  the  reserved  mineral  estate  itself. 
Extension  of  Term  Mineral  Interests  by 
Reason  of  Unit  Production,  M-36632 
(Nov.  3,  1961) 

In  computing  the  two-year  period  pro- 
vided for  in  43  CFR  192.122(c),  192.123, 
and  192.144(a),  no  distinction  should  be 
made  between  the  words  "from"  and 
"after"  because,  whichever  word  is  used, 
the  day  of  the  act  or  event  causing  the 


period  of  time  to  run  is  not  to  be  included 
when  computing  the  period  of  time. 
Computation  of  Time  in  Federal  Oil  and 
Gas  Leasing,  M-36633  (Dec.  8,  1961) 

All  the  leases  included  within  a  unit 
agreement  are  made  one  lease  as  far  as 
production  is  concerned.  Consequently, 
actual  production  on  any  lease  in  the  unit 
is  constructive  production  on  all  other 
leases  in  the  unit. 

A  unitized  lease  shall  not  be  subject  to 
automatic  termination  under  section  31  of 
the  Mineral  Leasing  Act  if  there  is  a  pro- 
ducing or  producible  well  anywhere  on  the 
unit. 

Automatic  Termination  of  Unitized  Leases 
For  Failure  to  Pay  Rentals,  M-36629 
(June  25,  1962)  69  LD.  110 

Where  lands  covered  by  a  noncompeti- 
tive oil  and  gas  lease  are  included  within 
the  limits  of  a  known  geologic  structure  of 
a  producing  oil  field  during  the  initial 
5-year  term  of  the  lease  and  during  the 
same  period  the  lease  is  committed  to  an 
approved  unit  agreement  under  which  pro- 
duction in  paying  quantities  was  had  on 
its  effective  date  and  since  then,  an  appli- 
cation for  a  2-year  extension  of  the  lease 
under  section  17  of  the  Mineral  Leasing 
Act,  filed  shortly  before  the  end  of  the 
initial  5-year  term  of  the  lease,  is  properly 
rejected  on  the  ground  that  production 
under  the  unit  agreement  during  the  term 
of  the  lease  continued  the  lease  for  as 
long  as  it  remains  subject  to  the  unit 
agreement. 

Pan  American  Petroleum  Corporation, 
A-28832  (June  27,  1962) 

Unitized  oil  and  gas  leases  not  included 
in  a  participating  area  are  not  subject  to 
automatic  termination  under  section  31  of 
the  Mineral  Leasing  Act  if  there  is  a  pro- 
ducing or  producible  well  anywhere  in  the 
unit  area. 

Sinclair  Oil  and  Ga$  Company,  A-29170 
(July  13,  1962) 

The  Ohio  Company  et  al,  A-29154 
(July  13,  1962) 

Elimination  of  a  portion  of  a  lease  com- 
mitted to  a  producing  unit  plan  from  that 
unit  does  not  cause  or  permit  a  segrega- 
tion of  the  eliminated  portion  into  a  new 
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and  distinct  lease.  The  eliminated  por- 
tion of  the  lease  and  the  portion  which 
remains  unitized  continue  to  form  one 
lease.  Consequently,  the  term  of  the 
eliminated  portion  will  continue  coexten- 
sively  with  the  term  of  the  portion  still 
committed  to  the  unit  plan  so  long  as  there 
is  production  anywhere  on  the  lease.  It  is 
not  material  that  the  production  is  con- 
structive with  respect  to  the  lease  and  not 
actually  within  the  leasehold. 

Section  17(j)  (formerly  section  17b)  of 
the  Mineral  Leasing  Act  of  1920,  as 
amended,  contains  no  authority  for  the 
Department  to  segregate  a  unitized  lease 
into  separate  leases  upon  its  partial  elimi- 
nation from  a  unit  plan  by  reason  of 
contraction  of  the  unit  area. 
Continental  Oil  Company,  Reversal  Ap- 
proved by  Secretary  May  15,  1963 

70  I.D.  473 

An  oil  and  gas  lease  on  land  within  the 
known  geologic  structure  of  a  producing 
gas  field  which  attains  a  minimum  royalty 
status  because  of  inclusion  in  the  partici- 
pating area  of  a  producing  gas  unit  but  on 
which  there  is  no  producing  or  producible 
well  and  which  is  subsequently  extended 
as  a  consequence  of  the  termination  of  the 
unit  reverts  to  a  rental  status  and  is  sub- 
ject to  the  automatic  termination  provision 
of  the  act  of  July  29, 1954. 
Murphy  Corporation,  A-29849  (June  3, 
1964)  71  I.D.  233 

Land  in  any  lease  of  a  unit  agreement 
which  is  in  a  participating  area  is  to  be 
considered  as  land  in  a  producing  or  pro- 
ducible status  so  that  all  lands  subject  to 
that  lease,  whether  in  the  unit  or  par- 
ticipating area,  are  not  eligible  for  selection 
by  a  State  as  school  indemnity  lands. 
State  of  Utah,  A-29461  et  al.  (Oct.  30, 1964) 

71  I.D.  392 
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I.  MINING  CLAIMS 

Mining  claims  located  on  former  contro- 
verted O  &  G  grant  lands  now  administered 
by  the  Secretary  of  Agriculture  pursuant 
to  the  act  of  June  24,  1954  (68  Stat.  270), 
are  subject  to  the  limitations  and  reserva- 
tions of  the  special  O  &  C  Mining  Act  of 
Apr.  8,  1948  (62  Stat  162).  The  general 
mining  laws  do  not  apply  to  such  lands 
except  to  the  extent  provided  in  the  194S 
Act. 

Applicability  of  the  Special  Mining  Act  oj 
April  28,  1948  (62  Stat.  162),  to  Former 
Controverted  Oregon  and  California  Gram 
Lands  Now  Administered  by  the  Secretary 
of  Agriculture,  Under  the  Act  of  June  24, 
1954  (68  Stat.  270),  M-36623  (Aug.  14, 
1961) 


II.  NONMINERAL  ENTRIES  AND 
DISPOSALS 


An  application  for  an  additional  home- 
stead on  a  tract  of  Oregon  and  California 
revested  grant  land  which  is  currently 
supporting  timber  valued  at  over  $11,000 
and  is  of  mountainous  topography,  was 
properly  rejected,  since  the  tract  appears 
more  suitable  for  growing  timber  than  for 
agricultural  use. 
William  S.  Maple,  A-27120  (May  17,  1955), 

An  application  for  an  Indian  allotment 
covering  a  40-acre  tract  of  Oregon  and 
California  revested  grant  land  which  con- 
tains over  1,000  M.  bd.  ft.  of  mature  and 
second  growth  timber  valued  at  $30,000 
and  which  may  be  administered  as  part 
of  a  sustained  yield  unit  is  properly  re- 
jected since  the  tract  is  more  suitable  for 
timber  production  than  for  agricultural, 
use. 

John  Johnson,  A-26823  (Supp.)    (Dec.  18, 
1956) 

Homestead  applications  for  Oregon  and 
California  railroad  grant  lands  are  prop- 
erly rejected  where  the  lands  are  unsuit- 
able for  agricultural  purposes  and  are 
more  valuable  for  timber  production. 
Warren  H.  Goss,  Neil  N.  Sumner,  A-27418 
(Mar.  18,  1957) 

The  Public  Works  Act  of  Sept.  3,  1954 
(68  Stat.  1146;  43  U.S.C.  sees.  931c,  931d), 
is  applicable  to  O  &  C  lands,  even  for  pub- 
lic recreational  facilities  purposes  subject 
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to  the  provisions  of  the  O  &  C  act  of 
Aug.  28, 1937  (43  U.S.C.  sees.  1181a-1181j), 
as  amended,  and  notwithstanding  that  the 
0  &  C  lands  were,  in  specific  terms,  ex- 
cepted from  the  Recreational  and  Public 
.Purposes  Act  of  June  4, 1954  (68  Stat.  173  ; 
43  U.S.C.  sees.  869,  869-1  to  869-3). 
{Applicability  to  O  &  C  Lands,  of  the  Public 
^Works  Act  of  September  3,  1954  (68  Stat. 
1146;  43  U.S.C.  Sees.  931c,  931d),  M-36494 
(Mar.  18,  1958) 

Homestead  applications  for  Oregon  and 
iand  California  railroad  grant  lands  are 
■properly  rejected  when  the  evidence  indi- 
cates that  the  lands  are  more  suitable  for 
itimber  production  than  for  cultivated  crop 
"production. 

Warren  H.  Goss,  Neil  N.  Sumner,  A-28834 
(Sept.  19,  1962) 

III.  RIGHTS-OF-WAY 

The  rights-of-way  provided  for  in  43 
'CFR  115.154-179  for  the  Oregon  and  Cali- 
fornia Railroad  and  Reconveyed  Coos  Bay 
Grant  lands  were  primarily  for  timber 
roads.  Roads  "acquired  by  the  United 
States"  as  those  words  are  used  in  those 
regulations,  do  not  include  roads  con- 
structed by  others  under  statutory  right 
for  mining  purposes. 

One  who  applies  for  a  right-of-way  under 
the  act  of  Jan.  21,  1895,  must  comply  with 
the  requirements  of  the  regulations  and 
pay  whatever  fee  that  they  require.  And, 
'whether  he  acquires  a  right-of-way  under 
an  appropriate  rights-of-way  act  or  use  the 
|  land  for  that  or  any  other  purpose,  he  must 
comply  with  all  applicable  regulations 
issued  under  the  Oregon  and  California 
Grant  Land  Laws,  which  are  directed  to 
'the  management  of  the  area,  but  such 
regulations  may  not  impose  fees  for  the 
lenjoyrnent  of  rights  granted  by  other  laws 
(Unless  clearly  authorized  by  law. 
Rights  of  Mining  Claimants  to  Access  Over 
\Publie  Lands  to  Their  Claims,  M-36584 
(Oct.  20,  1959)  66  I.D.  361 

The  regulations,  43  CFR,  Part  115,  do 
not  provide  for  the  issuance  of  rights-of- 
way  to  a  State  government. 
Right-of-Way  Agreement  Under  Act  of 
January  21,  1895  (43  U.S.C.,  1958  ed.,  Sec. 
956)  [28  Stat.  635],  M-36593  (Feb.  8, 1960) 


IV.  TIMBER  SALES 

A  corporation  whose  president  is  also  the 
president  of  another  corporation  which  has 
been  found  guilty  of  timber  trespass  is 
properly  required  to  post  the  bond  of  the 
president  and  the  trespassing  corporation 
as  a  condition  precedent  to  the  execution  by 
the  United  States  of  a  contract  for  the  sale 
of  timber  on  Oregon  and  California  Rail- 
road lands  to  the  first  corporation. 
Magnolia  Lumber  Corporation,  Inc., 
A-28312  (June  14,  1960)  67  I.D.  245 

In  accord  with  the  terms  of  the  con- 
tract of  sale  prohibiting  the  felling  of  a 
portion  of  reserved  trees,  a  timber  company 
is  liable  to  the  Government  in  trespass  for 
damages  for  so  doing,  despite  the  unauthor- 
ized approval  of  the  cutting  by  a  Govern- 
ment employee,  since  the  Government  is 
not  bound  by  the  unauthorized  acts  of  its 
employees. 

The  authority  of  the  officer  in  charge 
under  a  timber  sale  contract  to  modify  the 
contract  to  permit  cutting  of  trees  in  a 
reserve  area  is  limited  to  matters  involving 
the  technical  performance  of  the  contract 
and  does  not  extend  to  the  determination 
of  compensation  to  be  allowed  the  contrac- 
tor for  an  alleged  discrepancy  in  the  area 
subject  to  logging. 

Ray  Cole  d/b/a,  Ray  Cole  Logging  Com- 
pany, A-29526  (Oct.  21, 1963) 

OUTER  CONTINENTAL  SHELF  LANDS 
ACT 
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I.  GENERALLY 


The  provisions  of  section  6  of  the  Outer 
Continental  Shelf  Lands  Act  are  applicable 
equally  to  leases  continued  thereunder  ir- 
respective of  insignificant  differences  be- 
tween the  terms  of  leases  issued  by  the 
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State  of  Louisiana  and  the  State  of  Texas 
regarding  rentals,  annual  rentals,  annual 
delay  rentals,  or  delay  rentals,  which  do 
not  of  themselves  require  a  different  con- 
clusion as  to  proratability. 
Final  Rental  Payment  on  Section  6  Leases, 
Outer  Continental  Shelf,  Adjacent  to  the 
State  of  Texas,  M-36391  (Oct.  25, 1956) 

The  validation  provisions  of  the  Outer 
Continental  Shelf  Lands  Act,  when  read  in 
conjunction  with  the  Submerged  Lands 
Act,  effectuate  the  legislative  objective  of 
protecting  equitable  interests  of  persons  or 
companies  holding  State-issued  leases,  and 
the  intent  of  the  parties  to  such  leases  will 
be  given  proper  weight  in  determining 
whether  such  leases  cover  outer  Conti- 
nental Shelf  Lands. 

The  Texas  Company,  A-27385,  A-27404, 
A-27405  (Feb.  12,  1958)  65  I.D.  75 

The  applicability  of  the  Outer  Continen- 
tal Shelf  Lands  Act  extends  to  all  sub- 
merged areas  lying  seaward  of  the  States' 
boundaries  over  the  seabed  and  subsoil  of 
which  the  United  States  has  asserted  juris- 
diction. Since  the  United  States  has  now 
asserted  jurisdiction  over  the  seabed  and 
subsoil  of  the  submarine  areas  adjacent  to 
the  coast  of  the  mainland  and  islands  as 
far  as  the  depth  of  the  superjacent  waters 
permits  exploitation  of  the  natural  re- 
sources, the  Act  is  now  applicable  to  those 
areas. 

Application  of  Outer  Continental  Shelf 
Lands  Act  to  Designated  Area  off  the  Coast 
of  California,  M-36615  (May  5,  1961) 

The  Secretary  of  the  Interior  in  com- 
puting the  basic  royalty  due  the  United 
States  under  a  lease  recognized  and  main- 
tained under  section  6  of  the  Outer  Con- 
tinental Shelf  Lands  Act,  where  it  is  to 
receive  royalty  on  the  value  of  gas  pro- 
duced rather  than  in  kind,  may  properly 
look  to  the  actual  consideration  to  be  re- 
ceived by  its  lessee-seller  under  gas  sales 
contracts  with  a  buyer  in  order  to  deter- 
mine the  proper  value  basis  for  the 
royalty ;  and  a  determination  by  the  Geo- 
logical Survey  that  a  reimbursement  to  the 
seller  for  an  amount  due  the  United  States 
by  it  as  an  additional  royalty  pursuant 
to  section  6(a)  (9)  of  that  act  constitutes 
part  of  the  contract  sales  price  for  the  gas 
and  should  be  included  in  the  total  value 


basis  for  the  basic  royalty  computation  is 
proper,  regardless  of  whether  the  reim- 
bursement is  specifically  stated  as  separate 
from  the  contract  price  or  is  stated  as  being 
included  in  the  total  price  in  a  settlement 
agreement  approved  by  the  Federal  Power 
Commission. 

Kerr-HcGee  Oil  Industries,  Inc.  et  al, 
A-29894  (Oct.  31, 1963)  70  I.D.  464 

II.  ADMINISTRATIVE  CONSTRUCTION 

Where  the  expiration  date  of  a  lease  as 
determined  by  the  terms  of  the  lease  issued 
by  the  State  of  Texas  and  the  actual  ex- 
piration date  of  the  primary  term  of  such 
a  lease  are  different  by  reason  of  the  con- 
tinuance of  the  lease  under  section  6  of  the 
Outer  Continental  Shelf  Lands  Act,  with 
the  resulting  extension  including  a  frac- 
tional lease  year,  the  decision  of  the  Comp- 
troller General,  B-126352  (March  2,  1956), 
with  respect  to  similar  leases  issued  by  the 
State  of  Louisiana,  is  applicable  with  re- 
spect to  the  proration  of  rentals  for  the 
final  portion  of  the  primary  term  of  such 
leases. 

Final  Rental  Payment  on  Section  6  Leases,. 
Outer  Continental  Shelf,  Adjacent  to  the 
State  of  Texas,  M-36391  (Oct.  25,  1956) 

Applications  for  validation  of  State 
leases  purportedly  covering  outer  Conti- 
nental Shelf  Lands  must  be  considered  in 
the  light  of  the  clear  wording  of  the  acts 
of  Congress  establishing  an  equitable  basis 
for  approval  of  such  applications  by  the 
Secretary  of  the  Interior,  as  well  as  the 
general  import  of  the  submerged  lands  de- 
cisions of  the  United  States  Supreme 
Court. 

The  Texas  Company,  A-27385,  A-27404. 
A-27405  (Feb.  12,  1958)  65  I.D.  75 

III.  BOUNDARIES 

A  former  State  lease  which  was  divided 
into  two  parts  by  operation  of  the  Sub- 
merged Lands  and  Outer  Continental  Shelf 
Lands  Acts  does  not  continue  as  a  single 
lease  subject  to  its  original  terms.  Instead 
the  portion  of  the  former  lease  situated  on 
the  outer  Continental  Shelf  bears  a  later 
effective  date,  is  subject  to  different  terms 
as  to  royalties  and  its  primary  term  will 
expire  at  a  later  date  than  the  portion 
situated  within  the  State  boundaries.    It 
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is,  therefore,  a  separate  and  distinct  lease 
;o  which  the  terms  of  the  former  State 
ease,  to  the  extent  that  they  apply,  apply 
separately. 

Former  State  Leases  Bisected  by  the  Pres- 
ent State  Line  Dividing  the  Submerged 
Lands  From  the  Outer  Continental  Shelf, 
■Vf-36259   (Feb.  18,  1955)  62  I.D.  44 

'  In  deciding  applications  of  State  lessees 
for  validation  of  leases  in  disputed  off- 
shore areas,  the  Secretary  of  the  Interior 
vvill  adhere  to  the  position  taken  by  the 
attorney  General  in  current  litigation  of 
issues  relating  to  the  location  of  seaward 
boundaries  of  the  lessor  State. 
\  Where  a  State  lease  issued  in  1936  pur- 
ports to  cover  lands  "to  the  extreme  limit 
*  *  *  of  the  domain,  territory  and  sover- 
eignty" of  the  State,  it  will  be  construed 
as  intended  to  apply  to  all  lands  histori- 
cally claimed  by  the  State  for  purposes  of 
validation  under  the  Outer  Continental 
Shelf  Lands  Act. 

The  Texas  Company,  A-27385,  A-27404, 
A-27405  (Feb.  12, 1958)  65  I.D.  75 

IV.  OIL  AND  GAS  LEASES 

A  former  State  lease  which  was  divided 
into  two  parts  by  operation  of  the  Sub- 
1  merged  Lands  and  Outer  Continental  Shelf 
Lands  Acts  does  not  continue  as  a  single 
lease  subject  to  its  original  terms.  Instead 
the  portion  of  the  former  lease  situated  on 
the  outer  Continental  Shelf  bears  a  later 
effective  date,  is  subject  to  different  terms 
as  to  royalties  and  its  primary  term  will 
expire  at  a  later  date  than  the  portion 
situated  within  the  State  boundaries.  It 
is,  therefore,  a  separate  and  distinct  lease 
to  which  the  terms  of  the  former  State 
lease,  to  the  extent  that  they  apply,  apply 
separately. 

Former  State  leases  which  qualify  as  to 
part  of  the  acreage  under  the  Outer  Con- 
tinental Shelf  Lands  Act  are  subject  to 
rental  payments  to  the  United  States  only 
for  the  acreage  which  is  qualified.  Where 
such  rentals  are  on  a  lump  sum  basis  they 
should  be  prorated.  Royalties  in  such  case 
are  due  the  United  States  only  on  account 
of  production  from  the  Outer  Continental 
Shelf  lease.  The  payment  of  royalty  to  a 
State  from  production  elsewhere  does  not 


affect  the  lessee's  obligation  to  the  United 
States. 

Former  State  Leases  Bisected  by  the  Pres- 
ent State  Line  Dividing  the  Submerged 
Lands  From  the  Outer  Continental  Shelf, 
M-36259  (Feb.  18, 1955)  62  I.D.  44 

An  oil  and  gas  lease  maintained  under 
section  6  of  the  Outer  Continental  Shelf 
Lands  Act  of  Aug.  7,  1953  (67  Stat.  465; 
43  U.S.C.,  1954  Cum.  Supp.,  sec.  1335),  is 
made  subject  to  the  regulation  contained 
in  43  CFR  201.14,  which  authorizes  di- 
rectional drilling  from  adjoining  or  adja- 
cent land,  by  the  provisions  of  43  CFR 
201.110. 

Effect  of  General  Outer  Continental  Shelf 
Lands  Regulations  on  the  Terms  of  Former 
State  Leases  Maintained  Pursuant  to  Sec- 
tion 6  of  the  Act,  M-36271  (June  15,  1955) 

Payment  of  royalties  is  required  with 
respect  to  gas  produced  from  certain  leases 
maintained  pursuant  to  section  6  of  the 
Outer  Continental  Shelf  Lands  Act  of 
Aug.  7,  1953  (67  Stat.  465;  43  U.S.C.  sec. 
1335),  on  which  sulphur  mining  operations 
are  conducted  where  the  gas  is  used  for 
fuel  in  the  sulphur  mining  operations  be- 
cause both  section  6  of  the  act  and  43  CFR 
201.10  provide  that  the  language  of  "Sec- 
tion 6"  leases  shall  govern  regarding  royal- 
ties. 

Royalties  on  Gas  Production  used  for  Sul- 
phur Mining  on  "Section  6"  Outer  Conti- 
nental Shelf  Leases,  M-36322  (Jan.  17, 
1956) 

The  possibility  of  a  rental  period  for  less 
than  one  year  was  not  contemplated  or 
provided  for  in  either  leases  issued  by  the 
State  of  Texas  or  the  State  of  Louisiana 
which  have  been  continued  under  section 
6  of  the  Outer  Continental  Shelf  Lands 
Act. 

Final  Rental  Payment  on  Section  6  Leases, 
Outer  Continental  Shelf,  Adjacent  to  the 
State  of  Texas,  M-36391  (Oct.  25,  1956) 

The  Outer  Continental  Shelf  Lands  Act 
does  not  contain  authority  for  the  exten- 
sion of  leases  issued  under  section  8  of  that 
act  because  the  lessee  was  unable  to  de- 
velop his  lease  for  any  period  when  the 
lease  was  involved  in  litigation.  In  the 
absence  of  a  law  authorizing  such  action 
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the  term  of  an  oil  and  gas  lease  may  not 
be  extended. 

Authority  to  Extend  the  Terms  of  Oil  and 
Gas  Leases  Issued  Under  Section  8  of  the 
Outer  Continental  Shelf  Lands  Act, 
M-36392  (Dec.  21,  1956)  63  I.D.  406 

The  provisions  of  section  6(a)  (10)  of 
the  Outer  Continental  Shelf  Lands  Act 
limiting  the  period  of  the  primary  term 
and  extension  thereof  to  5  years  from  the 
effective  date  of  the  act  is  a  limitation  on 
the  rights  directly  granted  by  that  act 
and  not  a  limitation  on  the  right  of  the 
Secretary  of  the  Interior  thereafter  to 
grant  an  extension  of  the  primary  term 
of  such  a  lease  if  authorized  by  the  act  or 
by  the  law  of  the  State  as  that  law  existed 
prior  to  the  date  of  the  act. 
Effect  of  Section  6(a)  (10)  of  the  Outer 
Continental  Shelf  Lands  Act  on  the  Exten- 
sion of  a  Lease  for  the  Period  that  Devel- 
opment is  Interrupted  by  Litigation  at  the 
Instance  of  the  United  States,  M-36431 
(May  6, 1957) 

The  requirement  in  Executive  Order  No. 
10925  that  every  contracting  agency  shall 
include  an  equal  employment  stipulation 
in  contracts  to  be  executed  is  properly  to 
be  read  as  a  condition  of  a  notice  there- 
after issued  inviting  bids  for  leases  on  the 
Outer  Continental  Shelf,  and  requiring  a 
successful  bidder  to  execute  the  stipulation 
does  not  constitute  a  variance  from  the 
terms  of  the  notice  of  sale  which  has  the 
effect  of  rejecting  the  bid  or  constituting 
a  counteroffer. 

G.  Scott  Hammonds,  A-29733  (Mar.  20, 
1963) 

But  see  Dec.  Comp.  Gen.  B-151145 
(June  17,  1963) 

Barging  costs  are  a  relevant  matter  to 
be  taken  into  account  in  computing  the 
royalties  due  the  United  States  where  there 
is  no  bona  fide  established  market  at  the 
field  or  area  where  the  leases  are  situated. 
The  Secretary  has  discretion  to  determine 
the  method  of  establishing  an  allowance 
for  barging  costs. 

Shell  Oil  Company  et  al,  A-29460 
(Aug.  2, 1963)  70  I.D.  393 

Where  the  notice  of  offer  of  a  competitive 
oil  and  gas  lease  reserves  the  right  to  re- 
ject any  and  all  bids,  even  though  a  bid  is 


for  more  than  the  minimum  bonus  accept- 
able, and  only  one  bid  is  received  for  a  par- 
ticular tract,  that  bid  may  properly  be  re- 
jected for  the  reason  that  it  is  too  low,  even 
though  it  is  above  the  minimum  set  in  the 
lease  offer. 

Pan  American  Petroleum  Corp.,  A- 29510 
(Aug.  13,  1963) 

The  Secretary  of  the  Interior  in  comput- 
ing the  basic  royalty  due  the  United  States 
under  a  lease  recognized  and  maintained 
under  section  6  of  the  Outer  Continental 
Shelf  Lands  Act,  where  it  is  to  receive 
royalty  on  the  value  of  gas  produced  rather 
than  in  kind,  may  properly  look  to  the 
actual  consideration  to  be  received  by  its 
lessee-seller  under  gas  sales  contracts  with 
a  buyer  in  order  to  determine  the  proper 
value  basis  for  the  royalty;  and  a  deter- 
mination by  the  Geological  Survey  that  a 
reimbursement  to  the  seller  for  an  amount 
due  the  United  States  by  it  as  an  additional 
royalty  pursuant  to  section  6(a)  (9)  of 
that  act  constitutes  part  of  the  contract 
sales  price  for  the  gas  and  should  be  in- 
cluded in  the  total  value  basis  for  the  basic 
royalty  computation  is  proper,  regardless 
of  whether  the  reimbursement  is  specifi- 
cally stated  as  separate  from  the  contract 
price  or  is  stated  as  being  included  in  the 
total  price  in  a  settlement  agreement  ap- 
proved by  the  Federal  Power  Commission. 
Kerr-McGee  Oil  Industries,  Inc.  et  al, 
A-29894  (Oct.  31, 1963)  70  I.D.  464 

V.  REFUNDS 

There  is  no  authority  of  law  for  refund- 
ing excess  rentals  paid  for  a  right-of-way 
granted  under  section  5(c)  of  the  act 
[Outer  Continental  Shelf  Lands  Act] 
where  the  excess  has  been  turned  into  the 
Treasury.  Relief  may  be  afforded  by 
crediting  the  excess  on  future  rentals  as 
they  become  due. 

Refund,  Right-of-Way,  M-36425  (Mar.  4, 
1957) 

VI.  RIGHTS-OF-WAY 

Excess  rentals  for  rights-of-way  granted 
under  section  5(c)  of  the  Outer  Continen- 
tal Shelf  Lands  Act  do  not  come  within  the 
scope  of  section  10  of  the  act. 
Refund,  Right-of-Way,  M-36425  (Mar.  4, 
1957) 
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VII.  STATE  LEASES 
Generally 
Undeveloped  oil  and  gas  leases  deter- 
mined by  the  Secretary  to  be  entitled  to 
receive  the  benefits  provided  for  by  sub- 
section 6(b)  of  the  Outer  Continental  Shelf 
Lands  Act  may  be  extended  under  that  sub- 
section for  a  period  equivalent  to  the  period 
that  their  development  is  prevented  by  the 
Supreme  Court's  order  of  June  11,  1956, 
issued  in  the  case  of  United  States  v.  State 
of  Louisiana,  Original  No.  15  (351  U.S. 
978),  or  for  a  period  equivalent  to  the 
remainder  of  their  primary  terms  as  ex- 
tended as  of  June  11,  1956,  whichever  is 
shorter. 

Authority  to  Extend  the  Terms  of  Oil  and 
Gas  Leases  on  the  Outer  Continental  Shelf 
for  a  Period  Equivalent  to  the  Period  Dur- 
ing Which  Development  of  the  Leases  is 
Prevented  as  the  Result  of  Litigation  Insti- 
tuted by  the  Lessor,  M-36364  (Sept.  19, 
1956)  63  I.D.  337 

Where  a  State  lease  is  ambiguous  as  to 
extent,  such  lease  for  the  purposes  of  vali- 
dation will  not  be  construed  as  including 
lands  in  the  Gulf  of  Mexico  beyond  a  line 
3  marine  leagues  from  the  shoreline,  in  as 
much  as  Congress  rejected  State  claims 
beyond  that  line  in  enacting  the  Submerged 

K  Lands  Act. 
The   Texas    Company,   A-27385,    A-27404, 
A-27405   (Feb.  12,  1958)  65  I.D.  75 

The  Secretary  of  the  Interior  in  comput- 
ing the  basic  royalty  due  the  United  States 
under  a  lease  recognized  and  maintained 
under  section  6  of  the  Outer  Continental 
Shelf  Lands  Act,  where  it  is  to  receive 
royalty  on  the  value  of  gas  produced  rather 
than  in  kind,  may  properly  look  to  the 
actual  consideration  to  be  received  by  its 
lessee-seller  under  gas  sales  contracts  with 
a  buyer  in  order  to  determine  the  proper 
value  basis  for  the  royalty ;  and  a  deter- 
mination by  the  Geological  Survey  that 
reimbursement  to  the  seller  for  an 
amount  due  the  United  States  by  it  as  an 
additional  royalty  pursuant  to  section 
6(a)  (9)  of  that  act  constitutes  part  of  the 
contract  sales  price  for  the  gas  and  should 
be  included  in  the  total  value  basis  for  the 
basic  royalty  computation  is  proper,  re- 
gardless of  whether  the  reimbursement  is 


specifically  stated  as  separate  from  the 
contract  price  or  is  stated  as  being  in- 
cluded in  the  total  price  in  a  settlement 
agreement  approved  by  the  Federal  Power 
Commission. 

Kerr-McGee  Oil  Industries,  Inc.  et  al., 
A-29894  (Oct.  31,  1963)  70  I.D.  464 

Conflicts  with 

The  "other  privileges"  clause  of  leases 
issued  by  the  State  of  Louisiana  and  main- 
tained under  section  6  of  the  Outer  Con- 
tinental Shelf  Lands  Act  of  Aug.  7,  1953 
(67  Stat.  465;  43  U.S.C.,  sec.  1335),  does 
not  grant  the  lessee  the  right  to  use  or 
take  salt  deposits  from  the  leased  areas 
for  the  purposes  of  facilitating  sulphur 
mining  operations  thereon. 
Application  for  Free  Use  of  Salt  Deposits 
for  Sulphur  Mining  Operations  on  "Section 
6"  Outer  Continental  Shelf  Leases, 
M-36548  (Jan.  19,  1959) 

Recognition  of 

The  provisions  of  section  6(a)  (10)  of 
the  Outer  Continental  Shelf  Lands  Act 
limiting  the  period  of  the  primary  term 
and  extension  thereof  to  5  years  from  the 
effective  date  of  the  act  is  a  limitation  on 
the  rights  directly  granted  by  that  act  and 
not  a  limitation  on  the  right  of  the  Secre- 
tary of  the  Interior  thereafter  to  grant  an 
extension  of  the  primary  term  of  such  a 
lease  if  authorized  by  the  act  or  by  the 
law  of  the  State  as  that  law  existed  prior 
to  the  date  of  the  act. 
Effect  of  Section  6(a)  (10)  of  the  Outer 
Continental  Shelf  Lands  Act  on  the  Exten- 
sion of  a  Lease  for  the  Period  that  Devel- 
opment is  Interrupted  by  Litigation  at  the 
Instance  of  the  United  States,  M-36431 
(May  6,  1957) 

The  Secretary  of  the  Interior  has  final 
administrative  authority  to  determine  un- 
der the  provisions  of  the  Outer  Continental 
Shelf  Lands  Act  whether  a  State  lease  of- 
fered for  validation  covers  submerged 
lands  of  the  outer  Continental  Shelf. 

The  fact  that  an  applicant  for  validation 
of  a  State  lease  files  a  certificate  pursuant 
to  section  6(a)  (3)  (A)  of  the  Outer  Con- 
tinental Shelf  Lands  Act  does  not  limit  the 
authority  of  the  Secretary  to  make  his  own 
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determination  under  section  6(a)  (2)  of  the 

act. 

The   Texas    Company,    A-27385,    A-27404, 

A-27405  (Feb.  12,  1958)  65  I.D.  75 

PATENTS  AND  COPYRIGHTS 

Section  6  of  the  Coal  Research  Act  of 
July  7,  1960  (74  Stat.  337;  30  U.S.C.  sec. 
666)  requires  that  patents  on  inventions 
resulting  from  Government-financed  re- 
search and  development  work  under  the 
Act  be  available  to  the  general  public  with- 
out royalty  or  other  restriction. 

Section  4b  of  the  Saline  Water  Con- 
version Act  of  Sept.  22,  1961  (75  Stat.  628; 
42  U.S.C.  sec.  1954b)  requires  that  patents 
on  inventions  resulting  from  Government- 
financed  research  and  development  work 
under  the  Act  be  available  to  the  general 
public  without  royalty  or  other 
restriction. 

Section  4  of  the  Helium  Act  Amend- 
ments of  Sept.  13,  1960  (74  Stat.  920;  50 
U.S.C.  sec.  167b)  requires  that  patents  on 
inventions  resulting  from  Government- 
financed  research  and  development  work 
under  the  Act  be  available  to  the  general 
public  without  royalty  or  other  restriction. 

Section  6  of  the  Coal  Research  Act  of 
July  7,  1960  (74  Stat.  337;  30  U.S.C.  sec. 
666)  requires  the  Secretary  to  take  steps  to 
assure  that  background  patents  essential 
to  the  practice  of  patents  or  the  use  of 
processes  resulting  from  research  and 
development  contracts  issued  under  the 
Act  be  available  to  the  general  public  on 
reasonable  terms. 

Section  4b  of  the  Saline  Water  Conver- 
sion Act  of  Sept.  22,  1961  (75  Stat.  628;  42 
628;  42  U.S.C.  sec.  1954b)  requires  the  Sec- 
retary to  take  steps  to  assure  that  back- 
ground patents  essential  to  the  practice  of 
patents  or  the  use  of  processes  resulting 
from  research  and  development  contracts 
issued  under  the  Act  be  available  to  the 
general  public  on  reasonable  terms. 

Section  4  of  the  Helium  Act  Amend- 
ments of  Sept.  13,  1960  (74  Stat.  920;  50 
U.S.C.  sec.  167b)  requires  the  Secretary 
to  take  steps  to  assure  that  background 
patents  essential  to  the  practice  of  patents 
or  the  use  of  processes  resulting  from  re- 
search and  development  contracts  issued 


under  the  Act  be  available  to  the  general 
public  on  reasonable  terms. 
Patent  Requirements  of  the  Coal  Research 
Act,  Saline  Water  Conversion  Act  and 
Helium  Act,  M-36637  (May  7,  1962) 

69  I.D. 

PATENTS   OF  PUBLIC  LANDS 

Page 

I.   Generally 686 

II.  Amendments 687 

III.  Effect 689 

IV.   Reservations 

V.  Suits  to  Cancel 

I.  GENERALLY 

The  act  of  June  4,  1954  (68  Stat.  173), 
amending  the  act  of  June  14,  1926  (44  Stat. 
741;  43  U.S.C.  sec.  869),  did  not  terminate 
the  reversion  of  title  and  land  use  pro 
visions  contained  in  patents  issued  under 
the  act  of  1926  and  which  had  been  out 
standing  for  25  years  when  the  amenda- 
tory act  was  passed. 

Effect  of  Act  of  June  4, 1954  (68  Stat.  173), 
Upon  Certain  Restrictive  Provisions  Con- 
tained in  Patents  Issued  Under  the  Act  of 
June  U,  1926  (44  Stat.  741;  43  U.S.C.  see. 
869),  M-36330  (Feb.  6,  1956) 

Every  patent  for  public  or  Indian 
lands  carries  with  it  an  implied  affirma- 
tion of  finding  of  every  fact  made  pre- 
requisite to  its  issue. 
Availability  of  Lands  for  Oil  and  Gas 
Leasing — Boundaries  of  the  Fort  Peck 
Indian  Reservation,  M-36539  (Nov.  19, 
1958) 

When  the  Department  has  certified  lands 
to  a  State  for  the  use  and  benefit  of  a  rail- 
road or  issued  a  patent  to  it  under  the 
terms  of  a  grant,  the  legal  title  is  no  longer 
in  the  United  States  and  the  Department 
has  no  further  jurisdiction  over  the  certi- 
fied or  patented  lands. 

H.  S.  Davis  et  al.,  A-27758,  A-27849, 
A-27858  (Jan.  30, 1959) 

Where  a  protestant  files  a  protest 
against  the  issuance  of  a  patent  for  a 
homestead  entry  in  which  it  is  alleged  that 
the  entryman  has  alienated  his  entry  prior 
to  submission  of  final  proof,  notice  of  the 
charge  is  served  upon  the  entryman  and 
he  responds  to  the  charge  in  his  final  proof, 
there  is  a  protest  pending  within  the  mean 


i 


\ 


PATENTS    OF    PUBLIC    LANDS,    I,    II 


687 


ing  of  the  proviso  to  section  7  of  the  act 
of  Mar.  3,  1891,  which  will  prevent  the 
entry  from  being  confirmed  upon  the  lapse 
of  2  years  from  the  date  of  the  issuance 
of  the  receipt  acknowledging  payment  of 
final  fees  and  commissions. 

A   protest   which    alleges    that    mining 
claims  have  been  located  upon  land  which 
\  has   been   surveyed   at   the   request  of  a 
'  settler,  does  not,  without  further  proceed- 
ings, amount  to  a  pending  protest  or  con- 
1  test  within  the  meaning  of  the  proviso  to 
section  7  of  the  act  of  Mar.  3,  1891. 
Audrey  I.   Cutting,   George  Peter  Smith, 
A-28031  (Oct.  8,  1959)  66  I.D.  348 

The   Department  of   the   Interior   may 

consent  to  a  transfer  of  an  interest  in  lands 

for   which  patent  has   issued  under  the 

Recreation  and  Public  Purposes  Act  only 

if  the  transfer  is  to  be  made  to  a  qualified 

party  for  a  recreational  or  public  purpose 

not  authorized  under  any  other  law  except 

the  Small  Tract  Act. 

■  Changes  of  Use  or  Additional  Use  of  Land 

'  for  Which  Patent  Has  Issued  Under  the 

Recreation  and  Public  Purposes  Act   (4$ 

:  U.S.C.  sec.  869,  et  seq.),  M-36588  (Dec.  11, 

11959) 
An  application  for  a  potassium  prospect- 
ing permit  must  be   rejected  where  the 
lands  applied  for  were  patented  without 
a  reservation  of  minerals  almost  35  years 

1  prior  to  the  filing  of  the  application. 

:  John  Sherman  Bagg,  A-28123    (Jan.  14, 

j  1960) 
John  Sherman  Bagg,  A-28200   (Mar.  29, 

:  1960) 

Where  public  land  has  been  patented, 

.  this  Department  has  no  further  jurisdic- 
tion over  it  and  does  not  recommend  that 
a  suit  be  instituted  to  cancel  a  patent  in 
the  absence  of  very  unusual  circumstances. 
John  R.  Bowen,  A-28326  (July  11,  1960) 
Where  the  Department  has  clear-listed 
land  to  the  Territory  of  Alaska  under  a 
congressional  grant,  it  has  no  further 
jurisdiction  over  the  land. 
Klukwan  Iron  Ore  Corporation,  A-28860 
(Aug.  15,  1962) 

A  patent  issued  pursuant  to  a  color  or 
claim  of  title  must  be  in  the  name  of  all 
those  claiming  an  interest  in  the  land  or 


in  the  name  of  a  person  designated  by  all 
claiming  an  interest  in  the  land. 
John  W.  Mecom  et  ah,  A-29548  (Sept.  19, 
1963)  70  I.D.  446 

Where  final  proof  on  a  desert  land  entry 
is  rejected  within  two  years  after  issuance 
of  a  receipt  for  the  money  paid  with  the 
proof  and  new  proof  is  filed  and  is  rejected 
and  the  entry  canceled  in  part  within  two 
years  after  the  new  proof  is  filed  but  more 
than  two  years  after  the  receipt  was  issued, 
the  entryman  is  not  entitled  to  a  patent 
pursuant  to  section  7  of  the  act  of  Mar.  3, 
1891. 

Marvin    M.     McDole,     A-29376     (Supp.) 
(Nov.  29,  1963)  70  I.D.  506 

The  Department  of  the  Interior  is  with- 
out authority  to  issue  a  patent  for  land 
that  was  patented  to  the  State  of  Missis- 
sippi in  1895  under  the  terms  of  the 
Swampland  Act  of  1850. 
Jackson  County  Board  of  Supervisors, 
A-30078  (May  13,  1964) 

Where  public  land  has  been  patented, 
this  Department  has  no  further  jurisdic- 
tion over  it. 

The    Dredge    Corporation,    A-29997 
(June  15,  1964) 

Where  Director  of  Bureau  of  Land 
Management  has  issued  patent  conveying 
interests  in  surplus  Fort  Peck  Indian 
Reservation  lands,  the  Secretary  of  the 
Interior,  unless  specifically  authorized  by 
Congress,  has  no  jurisdiction  to  entertain 
an  appeal  from  the  Director's  action 
brought  by  Fort  Peck  Tribes  on  ground 
that  patent  was  illegally  issued,  the  sole 
remedy  where  issuance  of  a  patent  has 
been  the  result  of  fraud  or  mistake  being 
a  suit  for  cancellation  in  a  court  of  proper 
jurisdiction. 

Fort   Peck    Tribes    v.    Nordwick,    IA-869 
(Dec.  1,  1964) 

II.  AMENDMENTS 

Where  a  patent  on  an  enlarged  home- 
istead  entry  with  a  reservation  to  the 
United  States  of  oil  and  gas  was  issued 
more  than  36  years  ago  and  the  entryman 
later  filed  a  petition  requesting  issuance  of 
an  unrestricted  patent  on  the  entry,  which 
petition  was  denied  more  than  33  years 
ago,  and  the  entryman  did  not  appeal  from 
the   denial,    the   matter   is   res   judicata 
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and  will  not  be  reopened  upon  an  applica- 
tion for  an  unrestricted  patent  by  a  sub- 
sequent owner  of  a  portion  of  the  land  who 
does  not  conclusively  establish  that  the 
mineral  reservation  was  unauthorized  and 
who  has  no  equities  entitling  him  to  an 
unrestricted  patent. 

Edward  Christman  et  al.,  A-27052 
(Apr.  1,  1955)  62  I.D.  127 

Where  a  patent  was  issued  in  1919  con- 
taining a  mineral  reservation  to  the  United 
States  of  all  minerals  under  the  Stock- 
raising  Homestead  Act  of  Dec.  29,  1916, 
and  the  patentee  accepted  the  patent  with- 
out objection,  a  supplemental  patent  with- 
out a  mineral  reservation  as  to  part  of  the 
land  as  to  which  the  reservation  may  have 
been  erroneously  imposed  will  not  be 
issued  where  the  patentee  did  not  object 
and  the  successor  to  the  patentee  has  held 
title  for  24  years  without  protest  and  the 
Department  has  issued  an  oil  and  gas  lease 
for  the  land  involved. 
Conrad  Luft,  A-27246  (Feb.  13,  1956) 

63  I.D.  46 

After  land  has  been  surveyed  and  pat- 
ented by  the  United  States,  the  boundaries 
cannot  be  changed  by  a  resurvey  to  the 
prejudice  of  the  patentee. 
Nelson  D.  Jay,  A-27468   (Dec.  4,  1957) 

Section  2372  of  the  Revised  Statutes,  as 
amended,  authorizing  the  amendment  of 
entries  and  patents  in  order  to  correct  er- 
rors in  the  description  of  lands  entered 
and  the  regulations  issued  pursuant 
thereto  do  not  permit  amendment  of  a  pat- 
ent in  behalf  of  persons  who  are  not  trans- 
ferees deriving  title  from  the  one  who  en- 
tered or  located  the  land  covered  by  the 
patent  the  amendment  of  which  is  being 
sought  or  transferees  of  such  entryman  as 
to  the  land  which  it  is  sought  to  have  the 
patent  amended  to  cover. 

By  Departmental  regulation  entries 
which  are  void  ao  initio  are  not  subject 
to  adjustment  or  amendment  under  section 
2372  of  the  Revised  Statutes,  as  amended. 

Patents  to  public  land  cannot  be  amended 
pursuant  to  section  2372  of  the  Revised 
Statutes,  as  amended,  where  the  showing 
required  by  the  statute  as  to  the  circum- 
stances of  the  error  is  not  made. 
Henry  S.  Morgan  et  al.,  A-27556  (June  30, 
1958)  65  I.D.  284 


An  applicant  for  the  benefits  of  section 
2372  of  the  Revised  Statutes  which  permits 
amendment  of  a  homestead  entry  to  in- 
clude land  intended  to  be  entered  for  land 
not  intended  to  be  entered  must  bring  him- 
self within  the  terms  of  the  act;  it  is  not 
sufficient  to  show  that  land  entered  with 
intention  to  do  so  was  not  available  for 
homesteading  and  that,  therefore,  the  pur- 
ported entry  gave  the  entryman  no  rights 
in  the  land. 

Paul  L.   Van  Cleve,  Jr.,   The  Van  Cleve 
Company,  A-28442  (Jan.  12, 1961) 

The  Department  has  no  authority  to 
amend  patents  issued  for  lands  sold  under 
the  Public  Sale  Law  with  reservations  to 
the  United  States  of  the  oil  and  gas  de- 
posits therein  where  the  patentee,  prior 
to  the  issuance  of  the  patents,  took  no  ac- 
tion to  disprove  the  classification  of  the 
lands  as  valuable  for  oil  and  gas  and  where 
the  Geological  Survey  reports  the  lands  to 
be  prospectively  valuable  for  such  deposits. 
Prior  Land  Company,  Inc.,  A-28620 
(Jan.  30,  1962) 

The  Department  will  not  entertain  a 
petition  to  amend  a  patent  to  eliminate  a 
reservation  to  the  United  States  of  min- 
erals pursuant  to  the  provisions  of  the  act 
of  July  17,  1914,  where  the  patent  has  been 
outstanding  for  over  7%  years  and  where 
the  patentee  has  acquiesced  in  the  reserva- 
tion. 
Donald  K.  Miller,  A-28774  (Aug.  7,  1962) 

An  application  under  Revised  Statutes 
sec.  2372  for  amendment  of  patent  to  land 
which  asks  for  a  substitution  of  national 
forest  land  for  land  covered  by  the  patent 
is  properly  rejected  where  the  forest  land 
has  been  reserved  from  entry. 
Henry  C.  Cleek,  A-29257  (Mar.  12,  1963) 

The  Department  of  the  Interior  cannot 
amend  a  patent  to  include  land  that  was 
patented  to  the  State  of  Mississippi  in 
1895  under  the  terms  of  the  Swampland 
Act  of  1850. 

Jackson    County    Board    of    Supervisors, 
A-30124  (May  13, 1964) 

An  application  to  amend  a  land  patent 
issued  in  1847  is  properly  rejected  where 
the  purchaser  has  received  all  the  land 
purchased  and  the  description  of  the  land 
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in  the  patent  conforms  with  the  approved 

plat  of  survey. 

Charles  M.  Noble,  Jr.,  A-29871   (Sept.  9, 

1964) 

III.  EFFECT 

Where  public  land  has  been  patented, 
this  Department  has  no  further  jurisdic- 
tion over  the  land. 

Unless  a  suit  to  cancel  a  patent  for  pub- 
lic land  erroneously  issued  is  brought 
within  6  years  of  the  issuance  of  the 
patent,  the  patent  is  good  against  the 
United  States. 

Newton's    Fork    Gold    Mining    Company, 
A-27109   (Apr.  27,  1955) 

Where  public  lands  are  patented  under 
a  law  requiring  a  reservation  of  minerals 
to  the  United  States  but  without  any  pro- 
vision for  their  disposal,  authority  for 
such  disposal  must  be  sought  for  else- 
where than  in  that  law. 
Applicability  of  43  CFR  19940-199.56  Au- 
thorizing Mineral  Disposal  in  Certain 
Lands  to  Lands  Acquired  by  the  City  and 
County  of  Denver,  Colorado,  Under  the 
act  of  August  25,  1914  (38  Stat.  706), 
M-36279  (July  19, 1955) 

A  protest  against  the  public  sale  of  a 
tract  of  land,  based  on  the  protestant's 
claim  of  title  to  the  land  derived  from  a 
Spanish  grant,  is  properly  rejected  where 
the  patent  issued  in  confirmation  of  the 
grant  does  not  include  the  particular  tract ; 
.  however,  the  protestant  may  be  given  an 
opportunity  to  apply  for  the  tract  under 
the  Color  of  Title  Act. 

Lamar  Louise  Curry,  A-28023    (Aug.  10, 
1959) 

Although  issued  by  mistake  and  inad- 
vertence, a  patent  issued  under  authority 
of  law  vests  title  in  the  patentee  and  re- 
removes  from  the  jurisdiction  of  this  De- 
partment inquiry  into  and  consideration 
of  all  disputed  questions  of  fact,  as  well  as 
of  rights  to  land. 
Kelso  B.  Morris,  A-28070  (Oct.  26,  1959) 

This    Department   has   no   jurisdiction 
over  land  to  which  patent  has  issued. 
Tennes  J.  Aarstad,  A-28437  (Sept.  6,  1960) 

Where  the  public  sale  of  an  isolated  tract 
is  consummated  and  title  divested  from  the 
government  by  issuance  of  a  patent,  the 
presence  of  trespassers  or  encroachers  on 


the  land,  either  preceding  or  during  the 
sale,  affords  no  legal  basis  for  the  govern- 
ment to  refund  the  purchase  price  for  the 
land  or  to  put  the  purchaser  in  possession 
of  the  land. 
Max  I.  Herschberg,  A-28527  (Jan.  4,  1961) 

A  patentee  of  public  land  takes  accord- 
ing to  the  actual  survey  on  the  ground 
notwithstanding  any  error  in  the  patent 
description  as  to  course  or  distance  or 
quantity  of  land  stated  to  be  conveyed. 
Ingrid  T.  Allen,  A-28638  (May  24,  1962) 

This  Department  has  no  jurisdiction 
over  land  to  which  patent  has  issued  and 
applications  for  rights-of-way  over  such 
land  must  be  rejected. 

Florida  State  Road  Department,  A-28914 
(June  21,  1962) 

A  patent  is  the  highest  evidence  of  title 
and  is  conclusive  as  against  the  United 
States  until  it  is  set  aside  or  annulled  by 
some  judicial  tribunal. 
Jackson  County  Board  of  Supervisors, 
A-30078  (May  13,  1964) 

Jackson  County  Board  of  Supervisors, 
A-30124  (May  13,  1964) 

An  oil  and  gas  lease  offer  will  be  re- 
jected when  the  appellant  fails  to  establish 
that  the  lands  applied  for  are  public  lands 
of  the  United  States,  it  appearing  that 
the  lands  were  included  in  a  patent  of 
lands  although  not  specifically  described 
in  the  patent. 

Charles  J.  Babington,  A-30096  (Sept.  10, 
1964) 

IV.  RESERVATIONS 

Where  public  lands  are  patented  under 
a  law  requiring  a  reservation  of  minerals 
to  the  United  States  but  without  any  pro- 
vision for  their  disposal,  authority  for 
such  disposal  must  be  sought  for  elsewhere 
than  in  that  law. 

Applicability  of  43  CFR  199.40-199.56  Au- 
thorizing Mineral  Disposal  in  Certain 
Lands  to  Lands  Acquired  by  the  City  and 
County  of  Denver,  Colorado,  Under  the 
act  of  August  25,  1914  (38  Stat.  706), 
M-36279  (July  19,  1955) 

The  inclusion  in  a  patent  of  railroad 
grant  lands  of  an  exception  of  all  mineral 
lands  "should  any  be  found  to  exist"  does 
not  diminish  the  estate  vested  in  the 
grantee  upon  discovery  of  minerals  in  the 
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land  since  the  issuance  of  the  patent  con- 
stitutes a  conclusive  determination  by  the 
United  States  of  the  nonmineral  character 
of  the  land,  and  the  exception  is  void. 
Patricia  T.  Zebal  et  al.,  A-27616  (July  18, 
1958)  65  I.D.  293 

A  proposed  private  exchange  is  properly 
subject  to  a  reservation  of  a  right-of-way 
across  the  selected  land  for  roads  needed 
in  connection  with  operation  of  an  adjoin- 
ing ranch. 

James  S.  and  Harold  J.  Woosley,  A-27887 
(July  22,  1959) 

A  mineral  reservation  is  not  required  in 
a  patent  granted  under  the  Color  of  Title 
Act  if  the  claimant  so  requests  and  has 
satisfactorily  established  that  the  require- 
ments of  the  act  have  been  complied  with 
by  him  and  his  predecessors  for  the  period 
beginning  not  later  than  Jan.  1, 1901,  to  the 
date  of  the  application  and  if  the  land  is 
not  within  a  mineral  withdrawal  or  subject 
to  an  outstanding  mineral  lease  at  the 
time  of  issuance  of  the  patent. 

Where,  after  a  tract  of  land  was  deter- 
mined to  be  subject  to  patent  as  a  class  2 
claim  imder  the  Color  of  Title  Act,  a  min- 
eral lease  was  issued  thereon,  but  the  lease 
is  relinquished  before  a  patent  is  granted 
to  the  color  of  title  applicant,  the  land  may 
be  patented  without  a  reservation  of  oil 
and  gas,  all  else  being  regular. 
Lela  Oates  Ormond,  A-27977  (Aug.  5, 
1959) 

Reservations  of  minerals  may  be  inserted 
in  patents  issued  under  the  act  of  Mar.  31, 
1950  (64  Stat  39;  43  U.S.C.,  1952  ed.,  sees. 
375b-375f),  only  where  either  the  act  of 
July  17,  1914  (38  Stat.  509;  30  U.S.C., 
1952  ed.,  sec.  121)  or  the  act  of  June  22, 
1910  (36  Stat.  583;  30  U.S.C.,  1952  ed.,  sec. 
83)  applies. 

Mineral  Reservations  in  Patents  to  be  Is- 
sued Under  the  Act  of  March  81,  1950  (64 
Stat.  89;  43  U.S.C.  1952  ed.,  sees.  375b- 
375/),  M-36583  (Sept.  29, 1959) 

Land  subject  to  an  outstanding  oil  and 
gas  lease  cannot  be  patented  in  response 
to  applications  filed  under  the  Color  of 
Title  Act  without  a  reservation  of  oil  and 
gas  to  the  United  States. 
Ruby  Rollins  et  al.,  A-28281  (June  8, 
1960) 


The  requirement  that  an  entryman  con- 
sent to  the  reservation  to  the  United  States 
of  the  oil  and  gas  deposits  in  his  homestead 
entry  in  the  Kenai  Peninsula,  Alaska,  will 
be  set  aside  and  the  case  remanded  for  re- 
examination under  the  terms  of  the  act  of 
Sept.  14,  1960,  where  it  appears  that  the 
entryman  may  be  eligible  for  an  unre- 
stricted patent  under  that  statute. 
Eugene  D.  Smith,  A-27896  (Oct.  7,  1960) 

The  Department  has  no  authority  to 
amend  patents  issued  for  lands  sold  under 
the  Public  Sale  Law  with  reservations  to 
the  United  States  of  the  oil  and  gas  de- 
posits therein  where  the  patentee,  prior  to 
the  issuance  of  the  patents,  took  no  action 
to  disprove  the  classification  of  the  lands 
as  valuable  for  oil  and  gas  and  where  the 
Geological  Survey  reports  the  lands  to  be 
prospectively  valuable  for  such  deposits. 
Prior  Land  Company,  Inc.,  A-28620 
(Jan.  30,  1962) 

The  Department  will  not  entertain  a  pe- 
tition to  amend  a  patent  to  eliminate  a 
reservation  to  the  United  States  of  miner- 
als pursuant  to  the  provisions  of  the  act 
of  July  17, 1914,  where  the  patent  has  been 
outstanding  for  over  7V2  years  and  where 
the  patentee  has  acquiesced  in  the  reser- 
vation. 
Donald  K.  Miller,  A-28774  (Aug.  7,  1962) 

A  protest  against  a  public  sale  of  lands 
unless  a  right-of-way  for  an  existing  pub- 
lic road  be  reserved  is  properly  dismissed 
because  if  the  road  is  a  public  highway 
within  the  provisions  of  section  2477  of  the 
Revised  Statutes  the  sale  of  the  lands 
would  be  subject  to  the  easement  of  the 
highway  regardless  of  the  absence  of  a 
reservation  or  exception  in  the  patent  and 
the  protestant's  rights  are  protected  with- 
out inclusion  of  any  reservation  or  ex- 
ception in  the  patent. 
Herb  Penrose,  A-29507  (July  26,  1963) 

A  homestead  entryman  who  fails  to  earn 
equitable  title  to  his  entry  before  the  Ge- 
ological Survey  reports  that  the  land  is 
prospectively  valuable  for  oil  and  gas  is 
properly  required  to  petition  for  reclassi- 
fication of  the  land  as  nonmineral  in  char- 
acter or,  failing  to  attempt  or  to  obtain  a 
favorable  decision  on  a  petition  for  re- 
classification, to  accept  a  patent  reserving 
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to  the  United  States  the  oil  and  gas  de- 
posits in  the  land  and  the  right  to  develop 
them. 

Clarence  G.  Beckhom,  A-29439  (Sept.  19, 
1963) 

A  patent  of  land  under  the  Small  Tract 
Act  is  subject  to  an  existing  public  high- 
way right-of-way  within  the  provisions  of 
section  2477  of  the  Revised  Statutes  regard- 
less of  the  absence  of  a  reservation  for  the 
right-of-way  in  the  patent;  therefore,  a 
reservation  for  an  existing  public  highway 
need  not  be  made  in  a  patent  for  a  small 
tract  and  a  protest  against  issuance  of  a 
patent  for  that  reason  is  properly  dis- 
missed and  the  question  of  whether  a  road 
is  a  public  highway  left  for  determination 
in  the  State  courts. 
Alfred  E.  Koenig,  A-30139  (Nov.  25,  1964) 

V.  SUITS  TO  CANCEL 

In  the  absence  of  fraud,  suits  by  the 
United  States  to  cancel  patents  to  public 
lands  must  be  brought  within  6  years  of 
the  issuance  of  such  patents. 
Newton's  Fork  Gold  Mining  Company, 
A-27109  (Apr.  27,  1955) 

A  patent  inadvertently  issued  while  an 
appeal  from  rejection  of  a  conflicting  ap- 
plication is  pending  cannot  be  withdrawn, 
and  a  suit  to  cancel  the  patent  will  not  be 
recommended  where  there  was  no  fraud 
in  the  inducement  or  substantial  equities 
in  the  applicant  which  will  be  destroyed. 
Miles  W.  Payne,  A-28030  (Aug.  17,  1959) 

A  mistake  in  the  issuance  of  a  patent 
may  justify  a  recommendation  by  this  De- 
partment that  the  Attorney  General  bring 
suit  to  cancel  the  patent. 

Where  public  land  was  sold  at  public 
sale  and  an  unrestricted  patent  was  issued 
without  consideration  of  a  prior  oil  and 
gas  lease  offer,  the  Department  will  not 
recommend  to  the  Attorney  General  that 
a  suit  to  cancel  the  patent  be  brought 
where  the  Government  has  no  interest  in 
the  land,  is  under  no  obligation  to  anyone 
who  has  suffered  by  the  issuance  of  the 
patent,  the  public  interest  does  not  require 
it,  and  no  significant  equitable  considera- 
tions are  involved. 
Kelso  B.  Morris,  A-28070  (Oct.  26,  1959) 

Where  tracts  of  land  sold  at  public  sale 
have  been  patented  pending  an  appeal  by 


an  unsuccessful  bidder  for  the  land,  this 
Department  has  lost  jurisdiction  over  the 
land  and  will  not  recommend  institution  of 
action  to  cancel  the  patents  where  the  un- 
successful bidder  does  not  request  such 
action  and  no  factor  of  public  interest 
requires  it. 
Charles  Kik  et  al.,  A-27872  (Dec.  1,  1959) 

Where  public  land  has  been  patented, 
this  Department  has  no  further  jurisdic- 
tion over  it  and  does  not  recommend  that 
a  suit  be  instituted  to  cancel  a  patent  in 
the  absence  of  very  unusual  circumstances. 
John  R.  Bowen,  A-28326  (July  11, 1960) 

The  Department  of  the  Interior  will  not 
recommend  to  the  Attorney  General  that 
a  suit  be  brought  to  cancel  a  patent  to  a 
homestead  entry  which  was  included  in  an 
oil  and  gas  lease  offer  filed  prior  to  issu- 
ance of  the  patent  without  a  mineral  reser- 
vation to  the  United  States,  where  the  Geo- 
logical Survey  determined  that  the  land 
was  without  value  for  minerals  at  the  time 
acceptable  final  proof  was  filed  and  after 
the  oil  and  gas  lease  offer  was  filed. 
Doris  L.  Ervin,  A-28403  (Oct.  26,  1960) 

The  Department  will  not  recommend 
that  a  suit  to  set  aside  a  clear  list  of  land 
to  the  Territory  of  Alaska  be  instituted 
where  a  protest  against  the  selection  is  not 
received  until  after  the  clear  list  has 
issued,  where  no  Government  interest  is 
involved,  and  where  the  Government  is 
under  no  duty  to  the  protestant. 
Klukwan  Iron  Ore  Corporation,  A-28860 
(Aug.  15, 1962) 

In  the  absence  of  fraud,  suits  to  vacate 
or  annul  a  patent  must  be  brought  within 
six  years  of  the  issuance  of  the  patent. 
Doris  L.  Ervin  et  al,  A-29393   (July  8, 
1963) 

The  Secretary  of  the  Interior  will  not 
recommend  that  the  Attorney  General  in- 
stitute suit  to  cancel  a  patent  where  the 
record  does  not  justify  such  action  and 
where  more  than  six  years  have  elapsed 
since  the  patent  was  issued. 
Jackson  County  Board  of  Supervisors, 
A-30078  (May  13,  1964) 
Jackson  County  Board  of  Supervisors, 
A-30124    (May  13,   1964) 

The  Department  of  the  Interior  will  not 
recommend  that  a  suit  to  set  aside  small 
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tract  patents  be  instituted,  when  a  request 
to  do  so  is  made,  where  no  Government 
interest  is  involved  and  where  the  Govern- 
ment is  under  no  duty  to  the  one  who  may 
have  suffered  by  the  issuance  of  the  patent. 
Absent  fraud  no  action  to  cancel  a  patent 
issued  for  public  land  can  be  instituted 
more  than  6  years  after  issuance  of  the 
patent. 

The  Dredge  Corporation,  A-29997  (June  15, 
1964) 

PHOSPHATE  LEASES  AND  PERMITS 
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I.  GENERALLY 

Where  a  lessee  holds  15  phosphate  leases 
but  conducts  its  mining  operations  on  only 
one  of  the  leases,  holding  the  remaining 
14  leases  as  a  reserve,  it  will  not  be  granted 
a  waiver  and  suspension  of  the  minimum 
royalty  requirements  of  the  14  leases  or 
a  suspension  of  operations  and  rentals  on 
those  leases  where  it  fails  to  show  the  ex- 
istence of  the  factors  required  by  section  39 
of  the  Mineral  Leasing  Act  as  a  condition 
to  the  granting  of  such  relief. 
Monsanto  Chemical  Company,  A-27132 
(Nov.  1, 1955) 

The  amendment  of  the  phosphate  regu- 
lations to  omit  the  minimum  expenditure 
requirement  did  not  of  itself  amend  the 
terms  of  pending  offers  of  sale  which  in- 
cluded a  minimum  expenditure  require- 
ment as  prescribed  in  the  former  regula- 
tions, nor  does  the  amended  regulation 
prevent  the  imposition  of  a  minimum  ex- 
penditure requirement  in  future  offers  of 
sale. 

Calazona    Fertilizer    Company,    A-27710 
(Jan.  19,  1959)  66  I.D.  4 

II.  LEASES 

A  decision  declaring  a  high  bid  at  a  phos- 
phate lease  sale  and  stating  that  a  lease 
will  be  offered  to  the  high  bidder  but  not 
until  the  lands  are  surveyed  does  not  con- 
stitute an  acceptance  of  the  bid. 

Where  a  phosphate  lease  sale  is  held 
with  a  minimum  expenditure  requirement 
as  a  condition  of  the  sale  and  a  bid  is  of- 


fered on  that  basis  and  the  manager  pur- 
ports to  accept  the  bid  free  from  the  mini- 
mum expenditure  requirement,  the 
purported  acceptance  is  not  an  acceptance 
but  a  counter  offer  which  does  not  result 
in  a  contract. 

Where  a  phosphate  lease  sale  is  adver- 
tised on  terms  which  include  a  minimum 
expenditure  requirement  and  a  bid  is  sub- 
mitted on  that  basis,  but  after  the  offer  of 
sale  is  issued  and  before  the  date  of  the 
sale  the  phosphate  regulations  are  amended 
to  eliminate  the  minimum  expenditure  re- 
quirement, the  bid  will  not  be  accepted  but 
the  sale  will  be  re-advertised. 
Calazona  Fertilizer  Company,  A-27710 
(Jan.  19,  1959)  66  I.D.  4 

An  application  for  a  noncompetitive 
phosphate  lease  is  properly  rejected  in  re- 
sponse to  a  finding  by  the  Geological  Sur- 
vey that  there  is  sufficient  competitive 
interest  in  the  land  covered  by  the  appli- 
cation to  require  that  it  be  offered  for 
competitive  bidding  even  though,  follow- 
ing an  earlier  finding  of  the  Geological  Sur- 
vey that  there  is  no  substantial  competitive 
interest  in  the  land,  the  applicant  has  pub- 
lished notice  of  the  filing  of  his  application. 

An  applicant  for  a  noncompetitive  phos- 
phate lease  acquires  no  right  to  a  lease 
merely  because,  following  a  determination 
by  the  Geological  Survey  that  there  is  no 
competitive  interest  in  the  land,  he  is  au- 
thorized to  publish  notice  of  his  application. 

Where  the  30th  day  of  the  period  allowed 
for  filing  a  protest  against  a  noncompetitive 
phosphate  lease  application  falls  on  a  Sat- 
urday, a  protest  filed  on  the  following  Mon- 
day is  timely  filed. 

Where  the  notice  of  publication  of  a 
noncompetitive  phosphate  lease  application 
states  that  the  purpose  of  the  notice  is  to 
allow  an  opportunity  to  file  protests  against 
the  application,  the  notice  is  not  to  be  con- 
strued as  mandatory  and  to  bar  the  Depart- 
ment from  considering  a  late  protest 
Glenn  E.  Bryan,  Jr.,  A-28270  (June  10, 
1960) 

III.  PERMITS 

This  Department  is  not  authorized  to  is- 
sue phosphate  prospecting  permits  covering 
land  where  phosphate  deposits  are  known 
to  exist  in  workable  quantities. 
John  D.  Archer,  Elizaoeth  B.  Archer, 
A-29974  (June  16, 1964) 
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An  application  for  a  phosphate  prospect- 
ing permit  is  properly  rejected  when  infor- 
mation is  available  as  to  the  existence  and 
workability  of  phosphate  deposits  in  the 
land ;  it  is  not  necessary  that  detailed  in- 
formation be  available  which  permits  a 
determination  of  the  economic  feasibility 
of  a  commercial  venture. 
Elizabeth  B.  Archer,  A-30024  (June  17, 
1964) 

IV.  ROYALTIES 

Where  a  lessee  holds  15  phosphate  leases 
but  conducts  its  mining  operations  on  only 
one  of  the  leases,  holding  the  remaining  14 
leases  as  a  reserve,  it  will  not  be  granted 
a  waiver  and  suspension  of  the  minimum 
royalty  requirements  of  the  14  leases  or 
a  suspension  of  operations  and  rentals  on 
those  leases  where  it  fails  to  show  the  ex- 
istence of  the  factors  required  by  section 
39  of  the  Mineral  Leasing  Act  as  a  condi- 
tion to  the  granting  of  such  relief. 
Monsanto  Chemical  Company,  A-27132 
(Nov.  1, 1955) 

Where  both  the  corporate  lessee  of  a 
mineral  lease  and  the  corporate  purchaser 
of  the  entire  output  of  the  mine  are  wholly 
owned  subsidiaries  of  another  corporation, 
where  both  the  lessee  and  the  purchaser 
have  interlocking  officers  and  directors, 
and  where  the  price  per  ton  at  which  the 
mineral  is  sold  is  about  one  half  of  the 
expenses  for  wages  and  supplies  for  mining 
the  deposits,  it  is  proper  to  determine  the 
gross  value  of  the  output  of  the  leased  de- 
posits at  the  mine  by  subtracting  from  the 
price  received  by  the  purchaser  corporation 
at  its  sales  point  80  miles  from  the  mine 
the  costs  of  transportation  and  the  costs 
incurred  in  preparing  the  production  for 
market. 

Randall      Mills      Corporation,      A-28391 
(Jan.  19,  1961) 

PITTMAN  ACT 

An  application  under  the  Pittman  Act 
must  be  for  contiguous  land  and  cannot 
embrace  cornering  sections  of  land. 
Charles    F.    and    Charles    P.    McCuskey, 
A-27247  (Jan.  20,  1956)  63  I.D.  22 

The  existence  of  a  shallow  water  table 
under  land  included  in  a  Pittman  Act  ap- 
plication does  not  furnish  a  basis  for  re- 
jecting the  application  where  it  appears 


that  wells  drilled  to  this  water  can  yield 
only  quantities  of  water  insufficient  for 
irrigation. 

Where  land  for  which  an  application  is 
filed  under  the  Pittman  Act  lies  in  the  same 
general  area  as  lands  in  which  under- 
ground water  in  sufficient  quantities  for 
successful  irrigation  at  a  reasonable  cost 
has  already  been  discovered,  and  there  is 
no  convincing  reason  to  believe  that  this 
source  of  water  does  not  underlie  the  land 
applied  for,  it  is  proper  to  reject  the 
application. 

A  Pittman  Act  application  must  be  re- 
jected as  to  land  which  contains  soils  un- 
suitable for  agriculture  and  topography  un- 
suitable for  cultivation. 
Benjamin  C.  Spencer,  A-27234  (Mar.  12, 
1956) 

An  application  filed  under  the  Pittman 
Act  is  properly  rejected  when  the  land 
described  therein  is  already  withdrawn  for 
possible  purchase  by  the  State  of  Nevada 
under  authority  of  the  act  of  Mar.  6,  1958. 
Anna  M.  honey,  A-28033  (Aug.  20,  1959) 

Nevada  land  classified  as  proper  for  per- 
mit to  explore  for  subsurface  water  is  sub- 
ject to  acquisition  under  the  Pittman  Act. 
Nels  L.  Swenson,  A-28024  (Aug.  20,  1959) 

An  application  for  a  permit  for  explora- 
tion and  development  of  water  under  the 
Pittman  Act  is  properly  rejected  if,  on  the 
date  of  filing  the  application,  the  land  en- 
compassed therein  was  unavailable  far 
entry  due  to  a  prior  withdrawal. 
Robert  J.  Rogers,  A-28494  (Nov.  29,  1960) 

An  application  for  Pittman  Act  permit 
is  properly  rejected  upon  a  showing  that 
the  land  is  included  within  a  basin  in 
which  there  is  reasonably  known  to  be  a 
source  of  underground  water  that  is  suc- 
cessfully being  used  for  irrigation  purposes. 
Ingolf  A.  Stub,  A-28444  (Mar.  14,  1961) 

Applications  for  Pittman  Act  permits 
are  properly  rejected  upon  a  showing  that 
the  lands  applied  for  are  included  within 
basins  in  which  there  is  reasonably  known 
to  be  a  source  of  underground  water  that 
is  successfully  being  used  for  irrigation 
purposes. 

Eelene  Rossier  et  al.,  A-28476  (Aug.  10, 
1961) 
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When  a  decision  of  the  Director,  Bureau 
of  Land  Management,  grants  to  an  appli- 
cant for  lands  under  the  Pittman  Act  the 
election  of  appealing  his  decision  to  the 
Secretary  or  supplying  necessary  addi- 
tional data  to  complete  her  deficient  ap- 
plication, and  the  applicant  does  both,  the 
case  on  appeal  will  be  remanded  to  the 
Director  for  appropriate  action  on  the  sup- 
plemented application. 
Dorothy  R.  Notley,  A-28755  (Jan.  29, 1962) 

Final  proof  of  water  development  and 
agricultural  cropping  under  a  Pittman  Act 
permit  which  fails  to  show  the  harvesting 
of  any  crop  and  only  the  planting  and  pro- 
duction of  very  small  amounts  of  hay  or 
grain  that  could  not  be  economically  feasi- 
ble because  of  the  high  costs  of  irrigation 
is  properly  rejected  for  want  of  compliance 
with  the  cropping  requirements  of  the 
Pittman  Act. 

Where  the  raising  of  certain  crops  in  the 
general  area  of  a  Pittman  Act  entry  has 
been  attempted  only  on  a  small  scale  ex- 
perimental basis  and  has  not  yielded  any 
substantial  commercial  production,  ex- 
periments with  similar  crops  on  the  permit 
land  which  have  not  produced  a  profitable 
harvest  do  not  meet  the  requirement  of 
the  pertinent  regulation  that  a  crop  has 
been  raised  which  "will  satisfy  the  Secre- 
tary of  the  Interior  that  in  time  and  under 
ordinary  circumstances  profitable  crops  of 
some  sort  can  be  produced  from  the  land." 

Where  a  Pittman  Act  permittee  has  not 
substantially  complied  with  the  require- 
ments of  the  applicable  regulation  for  the 
raising  of  a  crop  during  the  2  or  4-year 
term  of  his  permit,  he  is  not  entitled  to 
equitable  adjudication  of  his  case. 
Richard  B.  Washlurn,  A-28939  (Aug.  10, 
1962) 

A  Pittman  Act  application  is  properly  re- 
jected for  land  within  a  basin  for  which 
there  is  a  known  supply  of  underground 
water. 
Louis  Adams,  A-28912  (Aug.  16,  1962) 

John  O.  Speiden  et  al,  A-29093   (July  1, 
1963) 

A  Pittman  Act  application  for  a  permit 
to  explore  for  underground  water  will 
be  rejected  when  there  is  a  known  source 
of  groundwater  under  the  land  and  the 


soils  are  not  suitable  for  agricultural  de- 
velopment because  they  are  heavily  saline- 
alkaline. 
Lee  Buck  et  al.,  A-29409  (Aug.  6,  1963) 
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I.  GENERALLY 

An  application  for  a  potassium  prospect- 
ing permit  must  be  rejected  where  the 
lands  applied  for  were  patented  without 
a  reservation  of  minerals  almost  35  years 
prior  to  the  filing  of  the  application. 
John  Sherman  Bagg,  A-28123  (Jan.  14, 
1960) 

John  Sherman  Bagg,  A-28200   (Mar.  29, 
1960) 

II.  LEASES 


The  Department's  policy  on  issuing  a 
fringe  area  potassium  lease  requires  that 
a  lease  be  issued  for  all  of  the  fringe  area 
that  it  believes  to  contain  potash  ore 
adjacent  to  a  mining  unit  which  has 
reached  the  limit  of  its  acreage  holdings 
and  not  for  just  the  parts  of  the  fringe 
area  that  an  applicant  applies  for. 

Where  the  Geological  Survey  has  prop- 
erly determined  that  the  limits  of  a  potash 
bearing  formation  run  through  parts  of 
several  legal  subdivisions,  it  is  proper 
to  require  an  applicant  for  a  fringe  area 
lease  to  lease  the  whole  of  each  of  such 
subdivisions. 

Potash    Company    of    America,    A-27140 
(Nov.  9, 1955) 


An  application  for  a  preference-right 
potassium  lease  timely  filed  by  the  as- 
signee of  a  potassium  prospecting  permit 
must  be  rejected  where  the  proposed  as- 
signment itself  is  not  filed  until  after  the 
expiration  of  the  30-day  period  following 
the  permit  term  during  which  the  applica- 
tion for  a  lease  must  be  filed. 
Kenneth  Q.  Bishop,  A-27687  (Oct.  31, 
1958) 

III.  PERMITS 

An  application  for  a  potassium  permit 
that  is  filed  before  the  cancellation  of  a 
previous  permit  for  the  same  land  is  noted 
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on  the  tract  books  at  the  land  office  must 

be  rejected. 

Rooert  L.  Smith,  A-27107  (Apr.  26,  1955) 

Under  the  Mineral  Leasing  Act,  lands 
known  to  contain  valuable  deposits  of 
potassium  are  subject  to  lease  only,  and 
no  prospecting  permit  may  be  issued  for 
such  lands. 

An  application  for  a  potassium  prospect- 
ing permit  will  be  rejected  when  the  land 
applied  for  is  known  to  contain  commer- 
cial deposits  of  potassium. 
Charles  W.  Hicks,  A-27130  (June  6,  1955) 

An  application  for  a  potassium  permit 
which  covers  more  than  2,560  acres  will 
not  be  rejected  in  its  entirety  but  the  per- 
mit will  be  issued  for  only  2,560  acres  or 
less. 

John  R.  Whipple,   Utah  Magnesium  Cor- 
poration, A-27399  (Dec.  17,  1956) 

Upon  the  expiration  of  the  term  of  a 
sodium  prospecting  permit,  the  lands  it 
covered  became  immediately  open  to  filing 
for  a  potassium  prospecting  permit  with- 
out waiting  for  the  expiration  to  be  noted 
on  the  records  of  the  land  office. 
J.  D.  Archer  et  al.,  A-27451  (June  24, 1957) 

The  filing  of  an  application  for  a  pros- 
pecting permit  under  the  act  of  Feb.  7, 
1927,  does  not  vest  in  the  applicant  any 
rights  which  preclude  the  Department 
from  considering  his  application  under 
regulations  adopted  after  such  filing. 

An  applicant  for  a  potash  permit  is 
properly  required  to  comply  with  require- 
ments for  paying  rental  and  submitting  a 
bond  although  the  requirements  were  not 
in  effect  at  the  time  he  filed  his  applica- 
tion, and  a  permittee  whose  application 
was  filed  before  the  adoption  of  such 
requirements  but  who  was  issued  a  permit 
thereafter  without  compliance  with  the 
requirements  is  properly  required  to  com- 
ply with  the  requirements  or  suffer  can- 
rellation  of  his  permit. 
Roy  W.  Swenson  et  al.,  A-28488,  etc. 
(Dec.  28,  1960)  67  I.D.  448 

The  filing  of  an  application  for  a  pros- 
pecting permit  under  the  act  of  Feb.  7, 
1927,  does  not  vest  in  the  applicant  any 
rights  which  preclude  the  Department 
from  considering  his  application  under 
regulations  adopted  after  such  filing. 


An  applicant  for  a  potash  permit  is 
properly  required  to  comply  with  require- 
ments for  paying  rental  and  submitting  a 
bond  although  the  requirements  were  not 
in  effect  at  the  time  he  filed  his  application. 
Amalgamated  Chemicals,  Inc.  et  al., 
A-28685,  A-28711,  A-28741,  A-28749, 
A-28790,  A-28791,  A-28793  and  A-28803 
(July  21,  1961) 

The  filing  of  an  application  for  a  pros- 
pecting permit  under  the  act  of  Feb.  7, 
1927,  does  not  vest  in  the  applicant  any 
rights  which  preclude  the  Department 
from  considering  his  application  under 
regulations  adopted  after  such  filing. 
Cecil  H.  Phillips  et  al.,  A-28648  (July  31, 
1961) 

The  filing  of  an  application  for  a  pros- 
pecting permit  under  the  act  of  Feb.  7, 
1927,  does  not  vest  in  the  applicant  any 
rights  which  preclude  the  Department 
from  considering  his  application  under 
regulations  adopted  after  such  filing. 

An  applicant  for  a  potassium  permit  is 
properly  required  to  comply  with  require- 
ments for  paying  rental  and  submitting  a 
bond  although  the  requirements  were  not 
in  effect  at  the  time  he  filed  his  application. 
Leota  H.  Payne,  A-29013  (Sept.  20,  1962) 

An  application  for  a  potassium  prospect- 
ing permit  is  properly  rejected  when  the 
land  described  in  the  application  is  deter- 
mined to  contain  valuable  deposits  of 
potassium  as  of  a  time  after  the  filing  of 
the  application. 

Sawyer   Petroleum    Company,   E.   Bryon 
Mock,  A-28916  (Jan.  31,  1963)       70  I.D.  9 

A  potassium  prospecting  permit  issued 
for  a  period  of  two  years  expires,  in  the 
absence  of  statutory  provision  for  exten- 
sion, at  the  close  of  the  second  anniversary 
of  the  date  on  which  it  was  issued,  and 
applications  for  permits  on  the  land  in 
the  permit,  filed  on  the  last  day  of  the 
permit,  must  be  rejected. 
Richard  Minasian  et  al.,  A-29770,  A-29870 
(Jan.  14,  1964) 

IV.  RENTALS 

An  applicant  for  a  potash  permit  is 
properly  required  to  comply  with  require- 
ments for  paying  rental  and  submitting  a 
bond  although  the  requirements  were  not 
in  effect  at  the  time  he  filed  his  applica- 
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tion,  and  a  permittee  whose  application 
was  filed  before  the  adoption  of  such 
requirements  but  who  was  issued  a  permit 
thereafter  without  compliance  with  the 
requirements  is  properly  required  to  com- 
ply with  the  requirements  or  suffer  cancel- 
lation of  his  permit. 

Roy  W.  Swenson  et  al.,  A-28488,  etc. 
(Dec.  28,  1960)  67  I.D.  448 

An  applicant  for  a  potash  permit  is 
properly  required  to  comply  with  require- 
ments for  paying  rental  and  submitting 
a  bond  although  the  requirements  were 
not  in  effect  at  the  time  he  filed  his 
application. 

Amalgamated  Chemicals,  Inc.  et  al., 
A-28685,  A-28711,  A-28741,  A-28749, 
A-28790,  A-28791,  A-28793  and  A-28803 
(July  21,  1961) 

Cecil  H.  Phillips  et  al.,  A-28648  (July  31, 
1961) 

An  applicant  for  a  potassium  permit  is 
properly  required  to  comply  with  require- 
ments for  paying  rental  and  submitting  a 
bond  although  the  requirements  were  not 
in  effect  at  the  time  he  filed  his  application. 
Leota  H.  Payne,  A-29013  (Sept  20,  1962) 
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I.  GENERALLY 

An  agreement  providing  for  the  delivery 
by  one  party  of  a  quantity  of  power  which 
cannot,  with  certainty,  be  determined  in 
return  for  the  delivery  by  the  other  party 
of  stated  amounts  of  power  over  the  same 
period  constitutes  a  power-for-power  ex- 
change agreement. 

The  advantages  at  federal  hydroelectric 
projects  to  be  realized  from  implementing 
the  "Treaty  between  Canada  and  the 
United  States  of  America  relating  to  coop- 
erative development  of  the  water  resources 
of  the  Columbia  River  basin,"  through  the 
execution  of  exchange  agreements  support, 
as  a  matter  of  law,  the  Bonneville  Power 
Administrator's  determination  of  "econom- 
ical operation"  as  required  by  section  14 
of  the  Reclamation  Project  Act  of  1939 


(53  Stat.  1197;  43  U.S.C.  sec.  389)  and  sec- 
tion 5(b)  of  the  Bonneville  Project  Act  (50 
Stat.  734;  16  U.S.C.  sec.  832d(b)). 
Canadian    Entitlement    Exchange    Agree- 
ments, M-36669  (July  20,  1964) 

71  I.D.  315 

An  applicant  for  an  amended  transmis- 
sion line  right-of-way  under  the  act  of 
Mar.  4,  1911,  is  properly  required  to  file 
the  stipulation  required  by  the  Depart- 
ment's regulations  agreeing  to  permit  the 
Department  to  utilize  surplus  capacity  in 
the  line  or  to  increase  the  capacity  of  the 
line  for  the  transmission  of  power  by  the 
Department. 

Sotithern     California    Edison     Company, 
A-30325  (Nov.  3,  1964)  71  I.D.  405 

The  requirement  imposed  by  the  Depart- 
ment's regulations  on  an  applicant  for  a 
transmission  line  right-of-way  that  he 
agree  to  permit  the  Department  to  utilize 
surplus  capacity  in  the  line  or  to  increase 
the  capacity  of  the  line  for  the  transmis- 
sion of  power  by  the  Department  is  valid. 

The  existence  of  a  contract  between  a 
power  company  and  the  United  States,  act- 
ing through  the  Atomic  Energy  Commis- 
sion, whereby  the  company  agrees  to  con- 
struct a  transmission  line  from  its  facilities 
to  facilities  of  the  Commission  and  the 
Commission  agrees  to  provide  a  right-of- 
way  across  land  under  its  jurisdiction  in 
Los  Alamos  County,  has  no  bearing  upon 
and  is  not  affected  by  conditions  imposed 
by  this  Department  upon  a  grant  of  a  right- 
of-way  for  a  portion  of  the  line  across 
public  land  under  the  jurisdiction  of  this 
Department  in  Sandoval  County. 
Public  Service  Company  of  New  Mexico, 
New  Mexico  0554658  (Nov.  10,  1964) 

71  I.D.  427 

II.  DEVELOPMENT  AND  SALE 

Under  a  contract  between  the  Govern- 
ment, now  represented  by  the  Southeastern 
Power  Administration  and  the  Georgia 
Power  Company,  provision  was  made  for 
the  disposition  of  the  entire  output  of  the 
Allatoona  power  project  to  the  Company, 
and  for  the  operation  of  the  Allatoona 
Reservoir  in  accordance  with  a  mutually 
acceptable  rule  curve  and  instructions. 
The  contract  also  provided  that  the  Com- 


POWER,   II — PRACTICE    BEFORE    THE   DEPARTMENT,   I 


697 


pany  would  pay  to  the  Government  for  the 
electrical  energy  equivalent  of  water 
wasted  due  to  departure  by  the  Company 
from  the  current  rule  curve  and  instruc- 
tions not  attributable  to  a  regulation  of 
the  Corps  of  Engineers.  In  1951,  in  order 
to  meet  unusual  power  demands  of  the 
Atomic  Energy  Commission,  it  was  agreed 
between  the  parties  that  the  power  pool 
elevation  at  Allatoona  should  be  raised 
from  elevation  835  to  838,  and  kept  as 
high  as  possible  consistent  with  the  emer- 
gency power  demand.  Although  a  rule 
curve  was  also  prepared  in  connection  with 
this  operation,  it  was  intended  to  he  in- 
formal, and  to  serve  merely  as  a  guide  to 
probable  operations.  The  Southeastern 
Power  Administration  was  aware  that  op- 
erations were  not  being  conducted  in 
accordance  with  the  informal  rule  curve 
but  acquiesced  therein.  In  these  circum- 
stances, the  provision  of  the  contract  rela- 
tive to  the  wasting  of  water  must  be  held 
not  to  have  been  applicable  during  the 
emergency  period,  and  the  Georgia  Power 
Company  should  not  have  been  hilled  for 
the  electrical  energy  equivalent  of  the 
water  wasted  at  the  direction  of  the  Corps 
of  Engineers  during  the  emergency  period. 
Appeal  of  Georgia  Power  Company, 
IBCA-31  (Apr.  22,  1955) 

Where  the  Congress  has  clothed  the  Sec- 
retary of  the  Interior  with  authority  to 
manage  and  operate  an  electric  power  sys- 
tem, that  authority  may  not  be  transferred 
to  a  private  utility  or  independent  board 
without  a  clear  indication  on  the  part  of 
Congress  that  such  action  may  be  taken. 

Officers  and  employees  of  the  United 
States  are  without  authority  to  sell  or 
lease  property  belonging  to  the  United 
States  unless  specifically  authorized  by  the 
Congress  to  do  so. 

An  operating  agreement  between  the  Sec- 
retary of  the  Interior  and  private  utilities 
defining  the  areas  to  be  served  by  each 
may  properly  be  entered  into  where  the 
relevant  statutes  contain  no  prohibition 
against  such  an  agreement. 
Authority  to  Manage  and  Dispose  of  the 
San  Carlos  Power  System,  M-36296 
(July  25,  1955)  62  I.D.  284 
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I.  GENERALLY 

Where  claimants  are  not  represented  by 
counsel,  every  opportunity  should  be  af- 
forded them  to  make  whatever  presenta- 
tion they  may  deem  appropriate. 
Claims  of  Ralph  E.  Standley  and  Oscar 
Linden,  TA-191(Ir.)   (Jan.  14,  1960) 

67  I.D.  9 

Attorneys  practicing  before  the  Depart- 
ment are  expected  to  observe  the  standards 
of  propriety  required  of  members  of  the  bar 
and  persistent  use  of  intemperate  language 
in  attacking  decisions  appealed  from  will 
not  be  tolerated. 
Jane  S.  Gaston,  A-28443  (June  22,  1960) 

An  appeal  to  the  Director  is  properly  dis- 
missed where  the  statement  of  reasons 
needed  to  perfect  the  appeal  was  filed  by 
one  who  is  not  authorized  to  practice  be- 
fore the  Department. 

Where  a  person  who  is  not  authorized 
to  practice  before  the  Department  takes  an 
appeal  to  the  Secretary  on  behalf  of  an- 
other and  both  have  been  informed  in  the 
decision  appealed  from  of  the  requirements 
for  practice  before  the  Department,  the 
appeal  will  be  dismissed. 
Ben  P.  Gleichner,  A-28379  (Aug.  4,  1960) 

67  I.D.  321 

When  a  person  not  authorized  to  prac- 
tice before  the  Department  takes  an  appeal 
to  the  Secretary  on  behalf  of  another  and 
is  informed  by  the  Department  of  the  re- 
quirements for  practice  before  the  Depart- 
ment and  fails  to  show  his  qualification 
under  the  requirements,  the  appeal  will  be 
dismissed. 

Kay  Ann  Turner,  A-28691  (Mar.  23,  1961) 

68  I.D.  85 

Where  an  appeal  is  taken  by  an  attorney 
in  fact,  the  appeal  is  subject  to  dismissal 
unless  it  is  shown  that  the  attorney  in  fact 
is  authorized  to  practice  before  the  De- 
partment. 

John  W.  Monzel  et  al.,  A-28817  (Aug.  31, 
1961) 
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Attorney  who  represents  appellant  in 
conference  with  Department  Counsel  out- 
side of  Board  proceedings  does  not  neces- 
sarily represent  appellant  before  the  Board 
unless  he  puts  in  appearance  in  accordance 
with  43  CFR  4.  8. 

Appeal  of  Barkley  Pipeline  Construction, 
Inc.,  IBCA-291  (Dec.  1, 1961) 

Where  a  complaint  in  a  Government  con- 
test is  served  upon  one  who  has  been  repre- 
sented as  being  the  attorney  for  the  con- 
testee,  the  contest  is  properly  decided  by 
default  against  the  contestee  where  an 
answer  to  the  complaint  is  filed  more  than 
30  days  after  service  of  the  complaint  up- 
on the  attorney. 

United  States  v.  Carl  D.  Jensen,  A-28789 
(Aug.  6,  1962) 

Where  a  notice  of  appeal  and  statement 
of  reasons  for  an  appeal  to  the  Director  of 
the  Bureau  of  Land  Management  from  a 
land  office  decision  is  filed  in  behalf  of 
the  appellant  by  one  who  is  not  authorized 
to  practice  before  this  Department,  the 
appeal  need  not  be  dismissed  if  it  is 
accepted  by  the  appellant  and  a  case  may 
be  remanded  for  consideration  on  the 
merits  in  such  circumstances. 
Barbara  C.  Storey,  A-29584  (Sept.  26, 
1963) 

Where  a  Government  contest  against  a 
mining  claim  names  four  individuals  as 
contestees,  two  of  the  contestees  file  an 
answer  requesting  a  hearing,  an  attorney 
files  an  answer  purporting  to  be  on  behalf 
of  all  the  contestees,  notice  of  the  hearing 
is  served  only  on  the  attorney  and  none 
of  the  contestees  or  the  attorney  appears 
at  the  hearing  and  the  claim  is  declared 
null  and  void,  the  decision  will  be  set  aside 
and  the  case  remanded  for  another  hearing 
where  the  two  contestees  who  filed  an 
answer  submit  affidavits  that  the  attorney 
did  not  represent  them  and  they  did  not 
hold  him  out  as  representing  them. 
United  States  v.  Don  Brunkalla  et  ah, 
A-30231  (Dec.  29,  1964) 

II.  PERSONS  QUALIFIED  TO  PRACTICE 

Where  an  appeal  to  the  Secretary  is 
signed  and  filed  by  an  attorney  in  fact  for 
the  appellant  and  the  attorney  in  fact  does 
not  appear  to  qualify  as  one  entitled  to 
practice  before  the  Department,  dismissal 


of  the  appeal  would  appear  to  be  justified. 
Lily  L.  Pearson  et  al.,  A-27505  (Nov.  15, 
1957) 

An  attorney  in  fact  who  does  not  appear 
to  fall  in  the  categories  of  persons  author- 
ized to  practice  before  the  Department  is 
not  authorized  to  practice  merely  because 
he  has  a  power  of  attorney. 
Hattie  M.  Fults,  Ernest  Maloof,  A-27509 
(Nov.  19,  1957) 

An  aunt  may  be  considered  to  be  a 
member  of  the  family  of  her  nephew  with- 
in the  meaning  of  the  Department's  rules 
governing  practice  before  the  Department 
so  as  to  authorize  him  to  practice  on  her 
behalf. 
Love  Mae  Moore,  A-28717  (Oct.  30,  1961) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  may  but  need  not 
be  dismissed  when  the  notice  of  appeal  and 
statement  of  reasons  are  filed  by  an 
attorney  in  fact  who  does  not  qualify  as 
one  entitled  to  practice  before  the 
Department. 

E.  H.  Hamlet,  Dr.  Erwood  George  Edgar, 
A-29516  (Aug.  19,  1963) 

While  an  appeal  to  the  Director  of  the 
Bureau  of  Land  Management  is  properly 
dismissed  when  it  is  prosecuted  by  an 
agent  of  the  appellants  who  has  not  shown 
that  he  is  authorized  to  practice  before  the 
Department,  if  the  agent  on  appeal  to  the 
Secretary  of  the  Interior  states  that  he  is 
a  practicing  attorney  at  law  and  the  Direc- 
tor has  also  ruled  on  the  merits  of  the 
appeal,  the  appeal  may  be  considered  on 
its  merits. 

John  W.  Mecom  et  al.,  A-29548  (Sept.  19, 
1963)  70  I.D.  446 

PRESIDENT  OF  THE  UNITED  STATES 

Presidential  Proclamations  of  Jan.  15, 
1908  (35  Stat.  2189),  and  May  3,  1912 
(37  Stat.  1741),  setting  aside  a  60-foot 
strip  of  public  land  between  the  United 
States  and  Canada  did  not  include  therein 
ceded  Indian  lands  as  such  lands  were  not 
unentered  or  unreserved  public  lands  of 
the  United  States. 

The  unentered  and  undisposed  of  ceded 
Indian  lands  of  the  Red  Lake  Indian 
Reservation  restored  to  the  Indians  and  to 
their  reservation  by  Secretarial  order  of 
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Feb.  22,  1945,  issued  pursuant  to  sec- 
tions 3  and  7  of  the  Indian  Reorganization 
Act  (48  Stat.  984),  as  amended,  were 
properly  restored  to  Indian  ownership, 
and  the  timber  on  such  restored  lands 
may  be  sold  under  applicable  laws  and 
regulations. 

Status  of  Land  Lying  Within  a  Defined 
60-foot  Boundary  Line  Between  the  United 
States  and  Canada,  M-36368  (Sept.  12, 
1956) 

Although  the  Secretary  of  the  Interior 
is  by  Executive  Order  No.  10355  author- 
ized to  exercise  the  power  of  the  President 
to  withdraw  and  reserve  public  domain 
and  other  lands  owned  or  controlled  by  the 
United  States,  including  the  authority  to 
modify  or  revoke  past  or  future  with- 
drawals or  reservations,  such  power  can- 
not be  exercised  over  lands  in  a  national 
forest  without  the  approval  or  concurrence 
of  the  Secretary  of  Agriculture  as  required 
by  section  1(c)  of  the  Executive  Order. 
Validity  of  Lease  No.  lJf-20-600-5511,  Oc- 
tober 21,  1959,  Between  the  Bureau  of 
Indian  Affairs,  Lessor,  and  Flagstaff  Foun- 
dation for  Industrial  Development,  Lessee, 
M-36659  (Sept.  23,  1963)  70  I.D.  429 
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I.  GENERALLY 

No  rights  in  land  are  initiated  by  the 
mere  filing  of  an  application  to  exchange 
lands  under  section  8(b)    of  the  Taylor 
Grazing  Act. 
Clyde  H.  Ault,  A-27125  (Jan.  26,  1955) 

An  appeal  from  a  decision  of  the  Lands 
Officer  of  the  Bureau  of  Land  Management 
rejecting  a  private  exchange  application 
will  not  be  decided  on  the  merits  when 
action  taken  by  the  appellant  to  amend  his 
application  after  the  filing  of  the  appeal 
has  made  a  decision  on  the  merits  un- 
necessary. 
Marcellus  Palmer.  A-27193  (Ausr.  2.  1955) 

Lands  the  title  to  which  has  been  con- 
veyed to  the  United  States  pursuant  to  a 


private  exchange  authorized  by  section  8 
of  the  Taylor  Grazing  Act  do  not  become 
available  for  offers  to  lease  for  oil  and  gas 
simply  upon  the  acceptance  of  title  on  be- 
half of  the  United  States,  but  only  when 
an  order  is  issued  opening  them  to  such 
disposition. 

Southern  California  Petroleum  Corpora- 
tion, A-27851  (Feb.  25,  1959)      "  66  I.D.  61 

Lands  the  title  to  which  is  conveyed  to 
the  United  States  pursuant  to  a  private 
exchange  authorized  by  section  8(b)  of 
the  Taylor  Grazing  Act  do  not  become 
available  for  oil  and  gas  leasing  simply 
upon  acceptance  of  title  by  the  United 
States,  but  only  when  an  order  is  issued 
opening  the  lands  to  such  disposition. 
J.  E.  Dawson,  Jr.,  A-27838  (Mar.  2,  1959) 

A  proposed  private  exchange  is  properly 
subject  to  a  reservation  of  a  right-of-way 
across  the  selected  land  for  roads  needed 
in  connection  with  operation  of  an  ad- 
joining ranch. 

James  S.  and  Harold  J.  Woosley,  A-27887 
(July  22,  1959) 

A  private  exchange  application  is  prop- 
erly rejected  where  an  agency  of  the 
United  States  contends  that  it  is  utilizing 
the  offered  lands  and  that  title  thereto  has 
been  acquired  by  the  United  States  pur- 
suant to  condemnation  proceedings. 
Claude  M.  and  Ethel  M.  Pease,  A-28290 
(June  8, 1960) 

A  stock-driveway  withdrawal  removes 
the  land  from  disposal  so  that  a  private 
exchange  application  for  such  land  is  prop- 
erly rejected  even  though  the  driveway 
may  no  longer  be  used. 
R.  O.  Sewell,  A-28908  (July  30,  1962) 

The  Department's  policy  statement  of 
Feb.  14,  1961,  which  states  that  no 
private  exchange  will  be  consummated  ex- 
cept where  it  is  shown  that  a  compelling 
reason  exists  for  acquiring  the  offered 
lands  to  augment  a  long  range  Federal 
resource  management  program,  is  not  to  be 
read  as  compelling  the  Secretary  to  dis- 
approve an  exchange,  absent  a  showing  of 
compelling  need  to  acquire  the  offered 
lands,  even  though  he  determines  in  con- 
sideration of  all  circumstances  of  the  case 
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that  the  exchange  will  be  in  the  public 

interest. 

W.  Bolton  ha  Rue,  Sr.  et  al,  A-29309 

(Aug.  14, 1962)  69  I.D.  120 

An  application  for  a  private  exchange 
under  the  Taylor  Grazing  Act,  which  is  to 
be  rejected,  will  not  be  transferred  to  the 
Department  of  Agriculture  for  considera- 
tion as  an  application  for  a  forest  ex- 
change under  the  act  of  Mar.  20,  1922,  as 
amended,  where  the  selected  lands  are  not 
within  the  boundaries  of  a  national  forest 
since  the  1922  act  does  not  apply  to  such 
exchanges. 

Chris  E.  Gansoerg,  Executor  of  the  Fred 
Qansoerg  Estate,  A-29830  (Jan.  30,  1964) 

Section  8(b)  of  the  Taylor  Grazing  Act 
authorizes  an  exchange  of  private  land  in 
one  State  for  public  land  in  another  State 
only  if  the  selected  land  is  within  a  dis- 
tance of  not  more  than  50  miles  within  the 
adjoining  State  nearest  the  base  lands,  and 
the  Department  is  without  authority  to  ap- 
prove an  exchange  of  lands  that  does  not 
meet  this  requirement  even  though  such  an 
exchange  may  appear  to  be  in  the  public 
interest. 
Bumis  J.  Sharp,  A-30160  (May  8,  1964) 

II.  CLASSIFICATION 

Where  consummation  of  a  private  ex- 
change would  result  in  the  blocking  up  of 
the  Government  land  in  the  area  in  a  more 
uniform  land  pattern  and  the  offered  lands 
exceed  the  value  of  the  selected  lands,  ap- 
plications filed  under  the  Small  Tract  Act 
for  the  selected  lands  may  be  properly 
rejected. 
John  R.  Ross  et  ah,  A-27259  (Mar.  12, 1956) 

Where  an  exchange  of  private  land  for 
public  land  is  rejected  upon  the  basis  of 
an  existing  Departmental  policy  and  that 
policy  is  superseded  by  a  new  Depart- 
mental policy  while  the  case  is  on  appeal, 
the  case  will  be  remanded  for  reconsidera- 
tion pursuant  to  the  new  policy. 
Frank  Bond  &  Son,  Inc.,  A-28656  (Apr.  27, 
1962) 

An  application  for  private  exchange  is 
properly  rejected  when  a  comprehensive 
study  and  the  development  of  a  detailed 
management  disposition  plan  for  the  area 
indicates  that  the  selected  land  should  be 
retained  in  public  ownership  to  be  man- 


aged on  a  long-term  basis  for  multiple  pub- 
lic uses  which  include  watershed  protec- 
tion, timber,  and  recreation  and  public 
purpose  sites. 

Chris  E.  Qansoerg,  Executor  of  the  Fred 
Qansoerg  Estate,  A-29830  (Jan.  30,  1964) 

III.  EQUAL  VALUES 

A  protest  against  a  private  exchange 
application  is  properly  dismissed  where 
the  record  shows  that  the  proposed  ex- 
change complies  with  the  statutory  re- 
quirements that  the  exchange  benefit  the 
public  interest  and  that  the  value  of  the 
selected  lands  not  exceed  the  value  of  the 
offered  lands,  and  where  the  allegations 
by  the  protestants  do  not  provide  a  basis 
for  sustaining  the  protest. 
A.  J.  and  Myrtle  Barnes,  A-27041  (May  26, 
1955) 

Where  part  of  the  land  selected  under  a 
private  exchange  application  was  with- 
drawn from  such  dispositions  after  it  was 
determined  that  the  exchange  complied 
with  the  statutory  requirements,  the  case 
will  be  remanded  to  allow  the  applicant  to 
select  additional  land  or  to  delete  part  of 
the  offered  land  in  order  to  more  nearly 
equalize  values  of  the  lands  offered  and 
those  selected  in  exchange. 
Glenera  Sheehan  Eunter  et  al.,  A-27267 
(Feb.  29,  1956) 

A  private  exchange  application  under 
section  8  of  the  Taylor  Grazing  Act,  as 
amended,  is  properly  rejected  where  it  is 
determined  that  selected  lands  exceed  in 
value  the  lands  offered  and  that  the  ex- 
change would  not  be  in  the  public  interest. 
F.  N.  Bard,  A-27690  (Oct.  6, 1958) 

A  protest  against  a  private  exchange 
application  is  properly  dismissed  when  the 
record  shows  that  the  proposed  exchange 
complies  with  the  statutory  requirements 
that  the  value  of  the  selected  land  not  ex- 
ceed the  value  of  the  offered  land  and  that 
the  exchange  benefit  the  public  interests 
and  the  allegations  of  the  protestant  do 
not  provide  a  basis  for  sustaining  the  pro- 
test. 

Utah-Idaho  Graziers  Association,  Peter 
McKellar,  A-28100  (Dec.  22,  1959) 

A  private  exchange  application  is  prop- 
erly rejected  where  the  selected  lands  ex- 
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ceed  in  value  the  lands  offered  in  exchange. 
Ray  Firth  et  al,  A-28207  (Mar.  29,  1960) 

Where  nothing  in  the  record  shows  tnat 
a  proper  appraisal  was  made  of  the  offered 
and  selected  lands  in  a  private  exchange, 
the  case  will  be  remanded  for  a  review  of 
the  appraisals. 

Frank  Bond  &  Son,  Inc.,  A-28656  (Apr.  27, 
1962) 

When  it  is  determined  that  a  proposed 
exchange  of  privately  owned  land  for  pub- 
lic land  is  in  the  public  interest,  the  ap- 
praisal of  the  offered  and  selected  lands 
will  be  reexamined  for  conformity  with 
existing  policies  and  conditions  required 
by  the  Department  in  private  exchanges, 
Winfred  Kimber  et  al,  A-28625  (Sept.  20, 
1962) 

An  application  to  exchange  privately 
owned  land  for  public  land  is  properly 
rejected  when  it  is  apparent  that  the  se- 
lected land  greatly  exceeds  the  offered 
land  in  value  at  the  time  of  the  adjudica- 
tion of  the  application ;  there  is  no  basis 
for  determining  the  values  as  of  a  time 
preceding  the  filing  of  the  application  by 
almost  two  years,  merely  because  the  appli- 
cant had  filed  an  earlier  application  for  the 
selected  land  at  that  time. 
Bjarne  Pederson,  A-28844  (Sept.  20,  1962) 

IV.  PROTESTS 

A  protest  against  a  private  exchange 
application  is  properly  dismissed  where 
the  record  shows  that  the  proposed  ex- 
change complies  with  the  statutory  require- 
ments that  the  exchange  benefit  the  public 
interest  and  that  the  value  of  the  selected 
lands  not  exceed  the  value  of  the  offered 
lands,  and  where  the  allegations  by  the 
protestants  do  not  provide  a  basis  for  sus- 
taining the  protest. 

A.  J.  and  Myrtle  Barnes,  A-27041  (May  26, 
1955) 

Where  the  notice  of  publication  of  a 
private  exchange  states  that  the  purpose  of 
the  notice  is  to  give  persons  objecting  to 
the  exchange  an  opportunity  to  file  their 
objections  within  45  days  after  the  first 
publication  of  the  notice,  a  protest  filed 
after  the  end  of  the  45-day  period  can  be 
considered  by  the  Department. 
Willis  N.  Farlow  et  al.,  A-27121  (May  27, 
1955)  62  I.D.  206 


A  mere  statement,  unsubstantiated  by 
competent  evidence,  that  the  lands  offered 
in  a  proposed  private  exchange  are  not 
of  equal  value  with  the  selected  lands  is 
insufficient  to  sustain  a  protest  against 
the  exchange. 

Where  a  proposed  exchange  meets  the 
statutory  requirements  of  equal  value  be- 
tween the  offered  and  the  selected  lands, 
and  it  appears  that  the  exchange  will  be  in 
the  public  interest,  a  protest  against  the 
exchange  is  properly  dismissed. 
A.  R.  Spikes,  A-27123  (June  29,  1955) 

A  protest  against  a  private  exchange 
application  is  properly  dismissed  where 
the  proposed  exchange  complies  with  the 
statutory  requirements  and  the  assertions 
by  the  protestants  do  not  provide  a  basis 
for  sustaining  the  protest. 
Charles  E.  Kunzler  et  al.,  John  J.  Kunzler, 
A-27126  (Aug.  31,  1955) 

A  protest  against  a  private  exchange  is 
properly  dismissed  where  the  exchange 
complies  with  the  statutory  requirements 
that  the  value  of  the  selected  lands  not 
exceed  the  value  of  the  offered  lands  and 
that  the  exchange  benefit  the  public  inter- 
est and  where  the  assertions  by  the  pro- 
testants do  not  provide  a  basis  for  sustain- 
ing the  protest. 

Glenera  Sheehan  Hunter  et  al.,  A-27267 
(Feb.  29,  1956) 

A  protest  against  the  allowance  of  a  pro- 
posed private  exchange  is  properly  dis- 
missed where  the  exchange  complies  with 
the  statutory  requirements  that  the  value 
of  the  selected  lands  not  exceed  the  value 
of  the  offered  lands  and  that  the  exchange 
benefits  the  public  interest  and  where  the 
protestants'  assertions  that  they  will  suf- 
fer loss  from  deprivation  of  grazing  privi- 
leges on  the  selected  lands  are  not  sus- 
tained by  the  record. 

Harold  Stewart  and  Cecil  Fisher,  A-27557 
(Apr.  8, 1958) 

Protests  against  private  exchanges  are 
properly  dismissed  where  the  exchanges 
comply  with  the  statutory  requirements  as 
to  value  and  public  interest  and  where 
the  assertions  by  the  protestants  do  not 
provide  a  basis  for  sustaining  the  protests. 
J.  D.  Critchlow  et  al.,  A-27907  (Aug.  4, 
1959) 
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A  protest  against  a  private  exchange 
application  is  properly  dismissed  when 
the  record  shows  that  the  proposed  ex- 
change complies  with  the  statutory  re- 
quirements that  the  value  of  the  selected 
land  not  exceed  the  value  of  the  offered 
land  and  that  the  exchange  benefit  the 
public  interests  and  the  allegations  of  the 
protestant  do  not  provide  a  basis  for  sus- 
taining the  protest. 

Utah-Idaho    Graziers    Association,    Peter 
McEellar,  A-28100    (Dec.  22,  1959) 

Where  a  proposed  private  exchange 
meets  the  statutory  requirement  of  equal 
value  between  the  offered  and  the  selected 
land  and  it  appears  that  the  exchange 
will  be  in  the  public  interest,  protests 
against  the  exchange  are  properly  dis- 
missed. 

A  protest  by  an  oil  and  gas  lessee  against 
a  proposed  private  exchange  is  properly 
dismissed  where  the  exchange,  if  consum- 
mated, will  reserve  title  to  the  oil  and  gas 
deposits  in  the  selected  land  covered  by  the 
lease  in  the  United  States  for  so  long  as 
the  oil  and  gas  lease  remains  in  force. 
W.  Dalton  La  Rue,  Sr.  et  al,  A-29309 
(Aug.  14, 1962)  69  I.D.  120 

Protests  to  the  consummation  of  an  ex- 
change are  properly  dismissed  where  it  is 
shown  that  the  acquisition  of  the  offered 
lands  is  advantageous  to  the  United  States 
and  is  in  the  public  interest  in  that  it  will 
result  in  a  consolidation  of  holdings,  im- 
provement of  access  to  other  Government 
lands,  the  enhancement  of  timber  produc- 
tion and  other  multiple  uses,  and  the  se- 
lected lands  are  isolated  and  offer  only 
limited  use  for  grazing. 
Merton  and  Betty  Bradshaw  et  al.,  Cas- 
cade Ranches,  Inc.,  Oregon  013440  and 
013441  (Aug.  7, 1964) 

V.  PUBLIC  INTEREST 

Where  no  benefit  to  the  public  interest 
is  shown,  it  is  proper  to  reject  an  applica- 
tion for  a  private  exchange  under  section 
8(b)  of  the  Taylor  Grazing  Act. 
Clyde  H.  Ault,  A-27125  (Jan.  26,  1955) 

Where  consummation  of  a  private  ex- 
change would  result  in  the  blocking  out  of 
an  area  of  public  land  and  the  disposal  of 
an  isolated  tract  of  public  land,  but  there 
is  little  need  for  acquiring  the  offered  land 


and  disposal  of  the  selected  land  would 
seriously  disrupt  the  grazing  operations  of 
two  lessees  of  the  selected  land,  there  does 
not  appear  to  be  such  a  benefit  to  the  pub- 
lic interest  as  to  warrant  allowance  of 
the  exchange. 

Willis  N.  Farlow  et  al.,  A-27121  (May  27, 
1955)  62  I.D.  206 

The  fact  that  consummation  of  a  pri- 
vate exchange  may  adversely  affect  the 
livestock  operations  of  a  protestant  who 
has  enjoyed  grazing  privileges  on  the  se- 
lected lands  does  not  warrant  a  determina- 
tion that  the  exchange  is  not  in  the  public 
interest. 
A.  R.  Spikes,  A-27123    (June  29,  1955) 

Where  consummation  of  a  private  ex- 
change would  be  chiefly  of  benefit  to  the 
applicant,  would  not  improve  the  land  pat- 
tern to  any  extent  or  offer  any  particular 
advantage  to  the  Government,  and  would 
impair  to  some  extent  the  grazing  opera- 
tions of  a  lessee  of  the  selected  lands,  the 
exchange  is  properly  rejected. 
Harlow  D.  Butler,  Lala  A.  Butler,  A-27186 
(Oct  10,  1955) 

Where  land  offered  in  a  private  exchange 
consists  largely  of  scattered  isolated  tracts 
which  would  be  difficult  to  administer  and 
the  selected  land  comprises  a  reasonably 
compact  area,  the  exchange  is  not  in  the 
public  interest  and  should  be  rejected  even 
though  the  offered  land  maybe  more  valu- 
able than  the  selected  land. 
Frank  W.  Qloster,  A-27209  (Nov.  9,  1955) 

Where  the  offered  lands  in  a  private  ex- 
change are  not  desired  by  any  Federal 
agency  and  would  not  improve  the  public 
land  pattern  or  advance  any  governmental 
program,  the  fact  that  the  applicant  main- 
tains an  establishment  on  the  selected 
lands  under  a  special  land  use  permit 
which  sometimes  is  useful  to  motorists  is 
not  sufficient  to  make  the  private  exchange 
in  the  public  interest. 

Joseph  E.  and  Minnie  A.  Stitz,  A-27476 
(Oct.  15,  1957) 

A  private  exchange  is  not  in  the  public 
interest  where  eight  scattered  parcels,  six 
of  which  are  completely  surrounded  by  pri- 
vately owned  land,  are  offered  in  exchange 
for  public  land. 
Renz  L.  Jennings,  A-27589  (June  25, 1958) 
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A  private  exchange  application  under 
section  8  of  the  Taylor  Grazing  Act,  as 
amended,  is  properly  rejected  where  it  is 
determined  that  selected  lands  exceed  in 
value  the  lands  offered  and  that  the  ex- 
change would  not  be  in  the  public  interest. 
F.  N.  Bard,  A-27690  (Oct.  6,  1958) 

A  private  exchange  application  is  prop- 
erly rejected  where  the  record  indicates 
that  allowance  of  the  application  would 
not  benefit  the  public  interest. 
Nick  Chournos,  A-27812  (Feb.  3,  1959) 

An  application  to  exchange  privately 
owned  land  needed  for  defense  purposes  for 
public  land  of  equal  value  or  less  will  be 
preferred  over  a  conflicting  private  ex- 
change application  when  the  offered  lands 
are  not  needed  for  national  security  pur- 
poses other  factors  in  the  public  interest 
being  substantially  equal. 
Owen  Ault,  A-27845  (Mar.  30,  1959) 

The  approval  of  a  private  exchange  is  in 
the  public  interest  when  the  selected  lands 
are  classified  as  suitable  for  cultivation 
and  their  disposal  will  not  seriously  im- 
pair local  range  uses  and  when  the  offered 
lands  of  greater  appraised  value  are  in  an 
area  where  the  Government  is  seeking  to 
consolidate  land  patterns. 
Qrantsville  Soil  Conservation  District, 
A-27836  (Apr.  14, 1959) 

Private  exchange  applications  are  prop- 
erly rejected  where  allowance  of  the  appli- 
cations would  not  benefit  the  public 
interest. 

Marcellus  Palmer,  Ralph  Taylor,  A-27903 
(May  14, 1959) 

A  private  exchange  application  is  prop- 
erly rejected  when  the  allowance  of  the 
application  would  not  benefit  the  public 

[   interest. 

f  Francis  Frazier,  A-27939  (July  20,  1959) 

Private  exchange  applications  are  prop- 
erly rejected  where  the  proposed  exchanges 
would  not  benefit  the  public  interest. 
Charles   E.    Kunzler,    A-28050    (Oct.    28, 
1959) 

A  private  exchange  is  not  in  the  public 
interest  where  the  offered  lands  consist  of 
28  scattered  parcels  of  land  which  would 


be  difficult  to  administer  and  the  selected 
land  comprises  a  reasonably  compact  area. 
Ray  Firth  et  ah,  A-28207  (Mar.  29,  1960) 

A  proposed  exchange  of  privately  owned 
land  which  is  surrounded  by  other  priv- 
ately owned  land  for  public  land  within  a 
large  block  of  public  land  is  properly  re- 
jected because  the  adverse  effect  of  such  an 
exchange  upon  the  land  pattern  would  not 
be  in  the  public  interest. 
John  E.  Fornes,  A-2827G  (July  18,  1960) 

A  private  exchange  application  should 
be  rejected  when  it  is  not  established  that 
allowance  of  the  application  would  benefit 
the  public  interest. 
Somsen  Brothers,  A-28210  (July  18,  1960) 

Private  exchange  applications  are  prop- 
erly rejected  where  the  offered  lands  are 
situated  within  the  limits  of  an  Air  Force 
range  and  fee  title  to  the  lands  is  not  re- 
quired for  purposes  of  the  range  and  there 
are  no  compelling  reasons  to  acquire  the 
offered  lands  to  augment  any  long  range 
Federal  resource  management  program; 
such  exchanges  are  not  in  the  public  in- 
terest. 

Phoenix  Title  and  Trust  Co.  et  al.,  A-28492 
(June  9,  1961)  68  I.D.  156 

Philo  Coombs  Carter  and  Mary  Cordelia 
Carter,  A-28695  (Apr.  29,  1963) 

A  private  exchange  application  is  prop- 
erly rejected  if  there  are  not  compelling 
reasons  to  acquire  the  offered  lands  to  aug- 
ment long  range  Federal  resource  man- 
agement programs;  such  an  exchange  is 
not  in  the  public  interest. 
Palomas  Ranch,  A-28166  (Aug.  16,  1961) 

A  private  exchange  application  is  prop- 
erly rejected  if  there  are  no  compelling 
reasons  to  acquire  the  offered  lands  to  aug- 
ment any  long  range  Federal  resource 
management  program ;  such  exchange 
would  not  be  in  the  public  interest. 
Matulka  &  Sias,  A-28505  (Sept.  18,  1961) 

A  private  exchange  application  is  prop- 
erly rejected  on  the  ground  that  the  pro- 
posed exchange  would  not  benefit  the  pub- 
lic interest  when  no  compelling  reasons  are 
shown  for  acquisition  of  the  offered  land 
to  augment  long-range  Federal  resource 
management  programs ;  the  mere  blocking 
out  of  Government  holdings  is  not  enough. 
Bella  Drcngson,  A-28564   (Sept.  27,  1961) 
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An  application  for  private  exchange  is 
properly  rejected  in  the  absence  of  a  pos- 
itive showing  of  benefit  to  the  United 
States  to  be  gained  from  acquisition  of 
the  offered  land. 

El  Paso  Natural  Gas  Company,  A-28945 
(July  18, 1962) 

A  private  exchange  application  is  prop- 
erly rejected  when  the  allowance  of  the 
application  would  not  benefit  the  public 
interest,  the  selected  land  being  sur- 
rounded by  public  land  and  the  offered 
land  being  surrounded  by  privately  owned 
land. 
Joe  Capurro,  A-28933  (July  25,  1962) 

The  benefit  to  the  public  interest  which 
must  be  shown  before  a  private  exchange 
may  be  approved  is  not  limited  to  the  in- 
terest of  the  public  in  the  management  of 
grazing  lands.  Such  an  exchange  may  be 
approved  if  it  is  determined,  on  balance, 
that  the  public  generally  will  be  benefited 
through  the  acquisition  of  the  selected  land 
by  the  exchange  applicant,  provided  land 
of  equal  value  is  offered  in  exchange. 

The  fact  that  consummation  of  a  private 
exchange  may  adversely  affect  the  live- 
stock operations  of  protestants  who  have 
enjoyed  grazing  privileges  on  the  selected 
land  does  not  warrant  a  determination  that 
the  exchange  is  not  in  the  public  interest. 
W.  Dalton  La  Rue,  Sr.  et  al.,  A-29309 
(Aug.  14  1962)  69  I.D.  120 

The  rejection  of  an  application  for  pri- 
vate exchange  will  be  sustained  when  the 
applicant  fails  to  disprove  the  factual  con- 
ditions which  support  the  conclusion  that 
the  proposed  exchange  would  not  be  in  the 
public  interest. 
E.  L.  Cord,  A-28801  (Aug.  30,  1962) 

A  private  exchange  application  is  prop- 
erly rejected  where  the  offered  lands  are 
situated  within  the  limits  of  an  Air  Force 
range  and  there  is  no  compelling  reason 
to  acquire  the  offered  lands  to  augment 
any  long  range  Federal  resource  manage- 
ment program. 

Edward     O.     Earl     and    Madelon    Earl, 
A-28567  (May  13, 1963) 

Action  on  a  proposed  private  exchange 
will  be  suspended  until  it  can  be  deter- 


mined whether  the  public  interest  dictates 
that  the  exchange  should  be  consummated 
either  in  whole  or  in  part 
Dan  Filippini,  A-29089  (Jan.  21,  1964) 

An  application  for  private  exchange  is 
properly  rejected  when  a  comprehensive 
study  and  the  development  of  a  detailed 
management  disposition  plan  for  the  area 
indicates  that  the  selected  land  should  be 
retained  in  public  ownership  to  be  man- 
aged on  a  long-term  basis  for  multiple  pub- 
lic uses  which  include  watershed  protec- 
tion, timber,  and  recreation  and  public 
purpose  sites. 

Chris  H.  Gansoerg,  Executor  of  the  Fred 
Gansberg  Estate,  A-29830  (Jan.  30,  1964) 

Section  8(b)  of  the  Taylor  Grazing  Act 
authorizes  an  exchange  of  private  land  in 
one  State  for  public  land  in  another  State 
only  if  the  selected  land  is  within  a  dis- 
tance of  not  more  than  50  miles  within  the 
adjoining  State  nearest  the  base  lands, 
and  the  Department  is  without  authority 
to  approve  an  exchange  of  lands  that  does 
not  meet  this  requirement  even  though 
such  an  exchange  may  appear  to  be  in  the 
public  interest. 
Burnis  J.  Sharp,  A-30160   (May  8,  1964) 

Protests  to  the  consummation  of  an  ex- 
change are  properly  dismissed  where  it  is 
shown  that  the  acquisition  of  the  offered 
lands  is  advantageous  to  the  United  States 
and  is  in  the  public  interest  in  that  it  will 
result  in  a  consolidation  of  holdings,  im- 
provement of  access  to  other  Government 
lands,  the  enhancement  of  timber  produc- 
tion  and  other  multiple  uses,  and  the  se- 
lected lands  are  isolated  and  offer  only 
limited  use  for  grazing. 
Merton  and  Betty  Bradshaw  et  al.,  Cas- 
cade Ranches,  Inc.,  Oregon  013440  and 
013441  (Aug.  7, 1964) 

A  private  exchange  application  will  be 
rejected  when  approval  is  not  in  the  public 
interest  because  acquisition  of  the  offered 
land  would  only  add  land  to  an  already 
substantially  isolated  tract  of  public  land, 
would  not  improve  the  public  land  pattern 
or  facilitate  the  administration  of  the  pub- 
lic lands  in  the  area,  and  the  Bureau  of 
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Land  Management  needs  the  selected  land 
as  an  administrative  site. 
Robert    C.    and   Mary    V.   Ellis,    A-29185 
(Sept.  9,  1964) 

PUBLIC  LANDS 

{.See  also  Accretion,  Boundaries,  Reliction, 
Surveys  of  Public  Lands) 
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I.  GENERALLY 

Lands  below  the  high  water  mark  of 
navigable  waters  are  not  public  lands  of 
the  United  States  nor  would  they  become 
such  if  title  thereto  should  vest  in  the 
United  States  unless  or  until  Congress  ex- 
tended the  public  land  laws  to  them. 
Authority  to  Issue  Oil  and  Gas  Lease  for 
Land  Between  the  High  and  Low  Water 
Mark  of  a  Navigable  Stream  in  Louisiana, 
M-36245  (Dec.  15, 1955) 

Where  an  area  of  land  now  fast  land  is 
alleged  to  have  been  an  island  in  existence 
when  the  State  in  which  it  lies  was  ad- 
mitted to  the  Union,  the  land  is  shown 
upon  an  United  States  Army  Corps  of  En- 
gineers Chart  as  a  low  island  but  on  the 
plat  of  survey  approved  more  than  5  years 
later  as  a  sandbar,  and  there  is  no  in- 
dependent evidence  that  the  alleged  island 
remained  an  island  in  the  interval,  the 
alleged  island  and  its  accretions  will  not 
be  claimed  as  public  land. 
Ralph  L.  Bassett,  Edwin  J.  Keyser, 
A-27372  (May  20,  1957) 

It  is  proper  to  reject  an  oil  and  gas  lease 
offer  for  accreted  lands  formed  between 
the  date  of  survey  of  the  adjoining  lot  and 
the  date  of  entry  thereof  where  the  United 
States  patented  the  adjoining  lot  without 
an  oil  and  gas  reservation,  the  United 
States  has  filed  a  declaration  of  taking  for 
the  accreted  area,  and  the  United  States 
has  not  appealed  from  a  holding  by  the 


United  States  district  court  that  title  to 
such    accretions,    though    substantial    in 
amount,  passed  with  the  patent. 
Edwin  J.  Keyser,  A-27471  (May  20,  1957) 

Lands  which  have  been  appropriated  or 
reserved  for  a  lawful  purpose  are  not  pub- 
lic, and  are  impliedly  excepted  from  subse- 
quent laws,  grants,  and  disposals  which  do 
not  specially  disclose  a  purpose  to  include 
them. 

Leasing  of  Property  Along  the  Intracoastal 
Canal  in  T.  15  S.,  Rs.  1  and  2  E.,  La.  Mer., 
Louisiana,  M-36462  (Aug.  14,  1957) 

64  I.D.  327 

Where  land  was  patented  to  the  Santo 
Domingo  Pueblo  in  1864  after  confirmation 
of  the  Santo  Domingo  claim  thereto  based 
on  a  Spanish  grant,  the  failure  of  the 
Pueblo  Lands  Board  to  include  the  land 
within  the  exterior  boundaries  of  the  Santo 
Domingo  Pueblo  grant,  which  boundaries 
the  Board  was  required  to  identify  and  de- 
termine under  the  act  of  June  7, 1924,  does 
not  amount  to  a  determination  that  the 
land  is  public  land. 
Nelson  D.  Jay,  A-27468  (Dec.  4,  1957) 

The  Soldiers'  and  Sailors'  Civil  Relief 
Act  of  Oct.  17,  1940,  cannot  be  con- 
strued to  apply  to  persons  who  initiated  or 
acquired  any  interest  in  the  public  domain 
while  already  a  member  of  the  military 
service,  and  a  lessee  under  the  Small  Tract 
Act  who  was  a  member  of  the  military  serv- 
ice at  the  time  his  lease  was  issued  cannot 
secure  any  relief  from  the  requirements  of 
his  lease  on  the  basis  of  that  act. 
Russell  L.  Coe,  A-27527  (Jan.  24,  1958) 

The  fact  that  a  lesser  estate,  the  sur- 
face, has  been  carved  out  of  the  land  and 
disposed  of  does  not  make  that  which  is 
left,  the  mineral  estate,  any  the  less  lands. 
Availability  for  Leasing  of  Certain  Lands 
on  the  Jicarilla  Apache  Indian  Reservation, 
M-36507  (Mar.  14,  1958)  (Memorandum 
from  Regional  Solicitor,  Denver,  Colorado, 
to  State  Supervisor,  Bureau  of  Land  Man- 
agement, Santa  Fe,  New  Mexico.) 

Where  all  the  oil  and  gas  lease  offerors 
are  maintaining  both  public  domain  and 
acquired  lands  offers  for  the  same  tracts 
of  land,  where  no  one  of  them  is  insisting 
that  a  lease  must  be  issued  only  under  one 
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type  of  offer  to  the  exclusion  of  the  other 
but  each  is  willing  to  accept  either  type 
of  lease,  where  the  Director  in  a  carefully 
considered  opinion  found  the  lands  to  be 
leasable  only  as  public  domain,  and  where 
there  is  no  obvious  error  in  the  Director's 
determination,  there  is  no  necessity  to  dis- 
turb the  Director's  determination. 
Henry  S.  Morgan  et  al.,  A-27529  (Aug.  27, 
1958)  65  I.D.  369 

Indian  occupancy  of  public  lands  is 
entitled  to  be  protected  against  adverse 
disposition  of  the  lands,  whether  or  not 
the  Indian  occupants  are  privileged  to 
obtain  title  to  the  lands  occupied  and 
regardless  of  whether  such  lands  are 
mineral  or  non-mineral. 
Availability  of  Lands  for  Oil  and  Gas 
Leasing — Boundaries  of  the  Fort  Peck 
Indian  Reservation,  M-36539  (Nov.  19, 
1958) 

Islands  which  were  stable  lands  in  the 
Snake  River  when  Idaho  was  admitted  to 
the  Union  did  not  pass  to  the  State  but 
remained  public  lands  subject  to  disposi- 
tion under  the  public  land  laws. 
Willis  W.  Ritter  et  al.,  A-27755  (Dec.  22, 
1958) 

Originally  ceded  lands  as  to  which  the 
United  States  has  never  parted  with  title 
cannot  be  considered  to  be  "acquired  lands" 
within  the  meaning  of  the  Mineral  Leasing 
Act  for  Acquired  Lands. 

The  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  sec.  181  et  seq.)  normally  applies  to 
ceded  Indian  lands  wJiere  the  cession  is 
absolute. 

Leasability  of  Ceded  Lands  Used  by  the 
United  States  for  the  Benefit  of  the  In- 
dians, M-36540  (Jan.  8,  1959) 

Title  to  land  underlying  the  navigable 
waters  of  a  State  passed  to  the  State  upon 
its  admission  into  the  Union. 
Rayford    W.     Winters    et    al.,    A-28125 
(Jan.  15,  1960) 

Where  the  mineral  estate  in  a  tract  of 
land  has  been  patented  reserving  to  the 
United  States  the  surface  estate  under 
the  provisions  of  the  act  of  Dec.  29, 
1916  (39  Stat.  862),  the  United  States 
may  dispose  of  the  surface  estate  under 
any  law  and  in  any  manner  which  it  deems 
desirable  provided  that  the  mineral  pat- 


entee's rights  to  use  the  surface  are  not 
more  restricted  than  they  would  be  by  the 
disposition  of  the  surface  estate  under  the 
1916  Act. 

Authority  to  Act  Favorably  on  Public  Sale 
Application  Oregon  06826,  Relating  to 
Lands  Patented  under  the  Mining  Laws 
With  Reservation  of  Surface  Rights, 
M-36617   (June  2,  1961) 

The  owner  of  riparian  lots  does  not  own 
public  land  within  an  unsurveyed  island 
in  a  navigable  stream  lying  between  the 
riparian  lots  and  the  thread  of  the  stream 
which  was  in  existence  when  the  State 
was  admitted  to  the  Union. 
Pearl  Christian,  William  Wesley  Peters, 
A-29265  (May  31,  1963)  70  I.D.  193 

A  homestead  application  will  be  rejected 
when  the  land  applied  for  is  not  subject 
to  disposition  because  it  is  not  publicly 
owned  land,  having  been  washed  away  by 
erosion. 

Henry  E.  Schemmel,  Harold  Eugene  Feese> 
A-29906   (Feb.  20,  1964) 

An  application  for  patent,  based  upon  a 
private  land  claim  under  the  act  of  Mar.  3, 
1807,  is  properly  rejected  where  no  evi- 
dence is  found  that  the  claim  was  ever  lo- 
cated and  satisfied  by  land  in  place,  and 
the  record  shows  that  Surveyor  General's 
Certificates  of  Location  were  issued  in  full 
satisfaction  of  the  claim,  and  the  certifi- 
cates were  thereafter  located  on  lands  for 
which  patents  have  since  been  issued. 
Texaco,  Inc.  et  al,  A-29893  (May  13, 1964) 

II.  APPRAISALS 

Where  a  small  tract  is  classified  for 
direct  sale  to  an  applicant,  he  has  a 
preference  right  to  purchase  the  tract  at 
the  fair  market  value  established  there- 
for, but  if  the  applicant  disputes  the  ap- 
praised value  established  for  the  tract,  he 
has  the  burden  of  proving  that  the  ap- 
praisal is  erroneous. 

Dolores  E.  DeArman,  Arizona  014071 
(Sept  23,  1964) 

III.   CLASSIFICATION 

In  exercising  the  discretionary  authority 
vested  in  him  by  section  7  of  the  Taylor 
Grazing  Act,  as  amended,  the  Secretary 
may  properly  consider  and  weigh  all  fac- 
tors which  have  a  bearing  on  the  suitability 
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of  the  land  for  use  or  disposal,  including 
the  effect  on  the  public  interest. 

As  a  general  rule,  the  first  application 
filed  for  the  classification  of  land  under 
section  7  of  the  Taylor  Grazing  Act,  as 
amended,  is  entitled  to  prior  consideration 
over  subsequent  applications  for  the  same 
land. 

The  fact  that  land  may  be  suitable  for 
disposition  under  the  first  application  filed 
therefor  does  not  require  the  land  to  be 
classified  for  such  disposition  if  the  land 
is  more  suitable  for  other  disposition. 

State  selections  are  to  be  preferred  over 
conflicting  private  applications  for  the 
same  land,  even  though  the  State  applica- 
tion may  have  been  filed  subsequent  to  the 
private  application.  However,  in  order 
to  merit  preferential  consideration,  the 
State  must  be  diligent  in  exercising  its 
selection  rights. 

Nelson   A.    Gerttula,    A-27325    (June   20, 
1957)  64  I.D.  225 

Although  the  Department  has  recently 
announced  that  State  selections  should 
generally,  as  a  matter  of  principle,  be 
honored  over  competing  private  applica- 
tions for  the  same  lands,  a  decision  re- 
jecting a  prior  State  selection  in  favor  of 
later  small  tract  applications  will  be 
affirmed  where  it  is  shown  that,  when  the 
land  was  classified,  the  prior  State  selec- 
tion was  considered  along  with  the  appli- 
cations for  small  tracts  and  it  was  de- 
termined that  the  land  was  more  suitable 
for  small  tract  disposition  than  for  State 
selection,  and  where  leases  have  already 
been  issued  on  the  land  selected  by  the 
State. 

Good  administrative  practice  requires 
that  when  land  is  classified  for  disposal  in 
a.  manner  which  precludes  the  allowance  of 
applications  for  the  land  previously  filed 
those  applications  be  rejected  immediately 
and  sufficient  time  be  permitted  to  elapse 
to  allow  the  applicants  to  take  appeals 
from  the  adverse  classification  before  ac- 
tion is  taken  by  the  local  office  which  will 
result  in  rights  attaching  to  the  classified 
land  under  later  applications. 
State  of  California  et  al,  A-27507 
(Dec.  13,  1957)  64  I.D.  459 

State  selections  are  normally  to  be  pre- 
ferred over  conflicting  private  applications 


for  the  same  lands,  even  though  the  State 
application  may  have  been  filed  subsequent 
to  the  private  application.  However,  in 
order  to  merit  preferential  consideration, 
the  State  must  be  diligent  in  exercising  its 
selection  rights. 

Where  a  State  selection  application  is 
filed  8  months  after  the  filing  of  a  public 
sale  application  for  the  same  land,  it  is 
concluded  that  the  State  acted  with  rea- 
sonable diligence  to  exercise  its  selection 
rights  so  as  to  merit  preferential  considera- 
tion of  its  application  over  the  private 
public  sale  applicant. 
George  E.  Fahey,  A-27606  (Nov.  4,  1958) 

State  selections  are  to  be  preferred  over 
conflicting  private  applications  for  the 
same  land  even  though  the  State  applica- 
tion may  have  been  filed  subsequent  to 
the  private  application.  However,  in 
order  to  merit  preferential  consideration, 
the  State  must  be  diligent  in  exercising 
its  selection  right. 

Where  State  selections  are  filed  within 
6  months  after  the  filing  of  a  private  ex- 
change application  for  the  same  land,  and 
the  private  exchange  applicants  have  no 
special  equities  to  be  considered,  it  is  con- 
cluded that  the  State  acted  with  reason- 
able diligence  so  as  to  merit  preferential 
consideration  of  its  selections. 
Gerald  Kolterman,  Evelyn  Kolterman, 
A-27735  (Nov.  20, 1958) 

Where  a  tract  of  public  land  is  valuable 
for  timber  management  and  the  State  has 
a  major  timber  management  program  cov- 
ering the  area,  the  land  is  not  of  the  char- 
acter which  should  be  classified  under  the 
Taylor  Grazing  Act  as  proper  for  disposal 
in  satisfaction  of  individual  lieu  selection 
rights. 

Jack  E.  Carl,  Greta  EUvert,  A-27870, 
A-27900  (Apr.  23, 1959) 

Where  a  tract  of  land  is  valuable  for  the 
production  of  timber  and  is  a  part  of  a 
sustained  yield  management  program,  the 
land  is  not  of  the  character  which  should 
be  classified  under  the  Taylor  Grazing  Act 
as  proper  for  disposal  in  satisfaction  of  in- 
dividual lieu  selection  rights. 
Donald  R.  Wheeler  et  al,  A-27927 
(June  15, 1959) 

In  determining  whether  to  dispose  of 
public  lands  which  have  been  withdrawn 
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by  Executive  Order  No.  6910,  the  Depart- 
ment must,  pursuant  to  section  7  of  the 
Taylor  Grazing  Act,  determine  both  that 
the  lands  are  of  the  type  subject  to  disposi- 
tion under  the  Soldiers'  Additional  Home- 
stead Act  and  that,  if  they  are,  their  dis- 
position would  be  in  the  public  interest 
Ferris  F.  Boothe,  A-28058  (Nov.  23,  1959) 

66  I.D.  395 

Applications  for  a  grazing  lease  on  and 
the  public  sale  of  a  tract  of  land  which  has 
been  classified  as  suitable  for  homestead 
entry  are  properly  rejected  in  the  absence 
of  positive  evidence  that  the  classification 
is  incorrect,  or  that  allowance  of  the  home- 
stead entry  would  be  against  the  public  in- 
terest. 
Otto  L.  Beam,,  A-28045  (Dec.  1,  1959) 

The  authority  conferred  upon  the  Secre- 
tary of  the  Interior  by  section  7  of  the 
Taylor  Grazing  Act  to  classify  public  lands 
as  proper  for  disposition  imposes  upon 
him  the  responsibility  of  determining 
whether  the  public  interest  would  be 
served  by  classifying  certain  land  as  suit- 
able for  disposition  pursuant  to  a  State 
school  indemnity  selection. 
State  of  California,  A-27752  (Supp.) 
(Feb.  29,  1960)  67  I.D.  85 

The  filing  of  an  application  to  appro- 
priate public  land  under  the  public  land 
laws,  such  as  the  desert  land  law,  does  not 
create  any  present  right  in  the  applicant 
when  classification  is  required  before  the 
application  can  be  allowed. 
Everett  H.  Adkins,  A-28245  (May  23, 1960) 

Public  land  which  is  the  only  public  land 
in  the  vicinity  of  a  proposed  reservoir  and 
which  is  well  suited  for  public  recreation 
uses  is  properly  refused  a  classification  as 
proper  for  acquisition  in  satisfaction  of  a 
lieu  selection  right. 

The  authority  conferred  upon  the  Sec- 
retary of  the  Interior  by  section  7  of  the 
Taylor  Grazing  Act  to  classify  public  land 
as  proper  for  disposition  imposes  upon  him 
the  responsibility  of  determining  whether 
the  public  interest  would  be  served  by 
classifying  certain  land  as  suitable  for 
disposition  in  satisfaction  of  a  lieu  right  of 
selection. 

Linn  Land  Company,  A-28765    (July  12, 
1962) 


State  selections  in  satisfaction  of  a  legis- 
lative grant  of  public  land  are  preferred 
over  conflicting  private  applications  filed 
at  about  the  same  time  or  subsequently; 
therefore,  it  is  proper  to  reject  small  tract 
applications  filed  for  land  in  a  State  selec- 
tion where  there  is  no  showing  that  allow- 
ing the  State  selection  would  be  less  in  the 
public  interest. 

Olaf  H.  Iverson,  Sherman  E.  Tucker, 
A-28810  (July  12, 1962) 

Under  the  moratorium  order  issued 
Feb.  14, 1961,  the  Director  of  the  Bureau  of 
Land  Management  is  required,  where  an 
appeal  is  taken  to  him  from  the  rejection 
of  the  appellant's  application  because  of 
an  adverse  classification,  to  affirm  the 
rejection  if  the  appellant  does  not  submit 
positive  and  substantial  evidence  that  the 
classification  is  in  error,  and  the  Director 
will  be  sustained  on  appeal  to  the  Secre- 
tary if  it  is  found  that  such  evidence  was 
not  submitted  to  the  Director. 
Duncan  W.  Cleaves,  A-29354  (May  6, 1963) 

Where  public  land  has  been  classified 
as  unsuitable  for  desert  land  entry  and  all 
pending  applications  are  rejected  by  a 
decision  of  the  Secretary  of  the  Interior, 
the  classification  will  not  be  reconsidered 
on  the  basis  of  unsupported  statements 
that  the  classification  is  erroneous  by  one 
whose  application  was  rejected. 
Ethel  Kruger  Henry,  Administratrix, 
Estate  of  Ernest  H.  Kruger,  A-2931Q 
(May  7,  1963) 

After  the  Secretary  has  determined  on 
appeal  that  action  should  be  taken  toward 
offering  land  for  public  sale,  it  is  improper 
for  the  Bureau,  subsequently,  to  again 
classify  the  land  as  unsuitable  for  sale 
where  there  is  no  evidence  of  any  change 
in  circumstances  which  would  warrant 
such  action. 

Winston  Wheeler  and  L.  E.  Phillips,  Jr. 
d/b/a  YZ  Cattle  Company,  A-29649 
(Aug.  26,  1963) 

State  selections  in  satisfaction  of  a 
legislative  grant  of  public  land  are  pre- 
ferred over  conflicting  private  applications 
even  though  the  State  application  may 
have  been  filed  subsequent  to  the  private 
application  if  the  interval  between  the  two 
filings  is  not  so  great  as  to  indicate  that 
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the  State  failed  to  exercise  reasonable 
diligence  in  exercising  its  selection  right. 
The  filing  of  a  State  selection  applica- 
tion within  six  weeks  after  the  filing  of 
public  sale  applications  for  the  same  land 
evidences  reasonable  diligence  by  the  State 
in  the  exercise  of  its  selection  right  so  that 
the  State  application  merits  consideration 
with  the  public  sale  applications  and  allow- 
ance unless  such  allowance  would  serve 
the  public  interest  less  effectively  than 
allowance  of  the  public  sale  applications. 
Atherton  Sinclair  Burlingham  et  al., 
A-30118  (Apr.  16,  1964)  71  I.D.  126 

The  classification  of  land  as  suitable  for 
disposition  under  the  Small  Tract  Act  does 
not  preclude  a  subsequent  cancellation  of 
that  classification  when  a  different  classi- 
fication is  found  to  be  in  the  public  interest. 
Cecil  W.  Hinshaw,  A-30006  (July  23, 1964) 

IV.  DISPOSALS  OF 

Public  lands  that  were  withdrawn  and 
permanently  reserved  pursuant  to  act  of 
Congress  for  schools,  hospitals,  and  other 
purposes  necessary  for  administration  of 
affairs  of  Natives  of  Alaska  may  either  be 
sold  under  the  provisions  of  the  Federal 
Property  and  Administrative  Services  Act 
of  1949  (63  Stat.  377;  40  U.S.C.  sec.  471 
et  seq.),  or  restored  to  the  public  domain 
for  disposition  under  the  public  land  laws. 
Authority  to  Revoke  a  Permanent  Reser- 
vation Made  Under  the  Act  of  May  31, 
1938  (52  Stat.  593;  48  U.S.C.  sec.  353a), 
M-36248  (Jan.  17, 1955) 

Where  lands  for  which  applications  are 
filed  under  the  Pittman  Act  lie  in  the  same 
area  as  lands  in  which  underground  water 
in  sufficient  quantities  for  successful  irri- 
gation at  a  reasonable  cost  has  already 
been  discovered,  and  there  is  no  reason  to 
believe  that  this  source  of  water  does  not 
underlie  the  lands  applied  for,  and  where 
the  lands  applied  for  are  not  suitable  for 
cultivation,  it  is  proper  to  reject  the 
applications. 

Clarke  A.  Beckel,  S.  M.  Franklin,  A-27178 
(Nov.  9,  1955) 

Where  the  land  embraced  in  a  Pittman 
Act  underground  water  permit  application 
is  unsuitable  for  agricultural  development 
because  of  shallow  soil,  the  topography  of 


the  land,  or  other  factors,  the  application 

is  properly  rejected. 

Robert  J.  Aikins,  A-27204  (Nov.  9,  1955) 

There  is  nothing  in  the  act  of  June  4, 
1954  (68  Stat.  173;  43  U.S.C.  sec  869  et 
seq. ) ,  which  requires  that  the  public  be  ad- 
mitted free  in  connection  with  any  recre- 
ational facility  developed  as  a  result  of  a 
sale  or  lease  to  a  nonprofit  corporation ; 
and  an  application  may  be  allowed  where 
there  will  be  a  benefit  to  the  general  pub- 
lic, rather  than  a  limited  and  exclusive 
recreational  use  such  as  would  result  from 
access  by  "members  only." 
Recreation  Act  of  June  4,  1954  (43  U.S.C 
sec.  869),  M-36336  (Jan.  25,  1956)  (Memo- 
randum from  Field  Solicitor,  Santa  Fe,. 
New  Mexico,  to  State  Supervisor,  Bureau 
of  Land  Management,  Santa  Fe.) 

A  State,  its  executive  departments  and 
agencies,  may  only  collectively  receive  640 
acres  of  land  per  calendar  year  under  the 
Recreation  Act,  as  amended  (43  U.S.C.  sec. 
869  et  seq.),  unless  a  department  or  agency 
can  qualify  as  a  "State  instrumentality" 
under  the  amended  act,  supra,  permitting 
it  to  receive  a  separate  640  acres. 

Only  a  State  executive  department  or 
agency  capable  of  holding  title  to  land  in 
its  own  name  is  entitled  to  consideration 
as  a  "State  instrumentality." 
640-Acre  Limitation  in  the  Recreation  Act, 
as  Amended  (43  U.S.C.  sec.  869  et  seq.), 
M-36357  (July  16,  1956) 

The  sale  of  public  land  to  a  municipality 
for  leasing  to  private  companies  for  the 
purpose  of  constructing  and  maintaining 
private  industrial  plants  thereon,  is  not  a 
disposal  for  a  "public  purpose"  within  the 
meaning  and  intent  of  the  Recreation  and 
Public  Purposes  Act  of  1954  (43  U.S.C, 
Supp.  Ill,  sees.  869  to  869-3)  and  is  not 
permissible  under  that  act. 
Interpretation  of  "Public  Purposes"  Under 
the  Recreation  and  Public  Purposes  Act  of 
1954  (43  U.S.C,  Supp.  Ill,  sees.  869  to 
869-3),  M-36390  (Nov.  20, 1956) 

Where  a  legal  subdivision  has  been  with- 
drawn as  oil  shale  and  only  part  of  the  sub- 
division is  determined  to  be  oil  shale  land, 
the  remainder  of  the  subdivision  will  not 
be  restored  from  the  withdrawal  in  view 
of  the  established  practice  not  to  dispose 
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of  public  lands  in  less  than  smallest  legal 

subdivisions. 

Rea  L.  Eaton,  A-27377  (Mar.  18, 1957) 

Public  land  which  has  been  withdrawn 
by  Executive  Order  No.  6961  may  not  be 
disposed  of  until  it  has  been  classified, 
pursuant  to  section  7  of  the  Taylor  Graz- 
ing Act,  as  amended,  as  suitable  for  such 
disposition. 

Nelson  A.  Gerttula,  A-27325  (June  20, 
1957)  64  I.D.  225 

Under  Public  Law  522,  84th  Congress, 
2d  Session  (70  Stat.  156),  providing  for 
the  conveyance  of  certain  lands  to  the  City 
of  Henderson,  Nevada,  after  the  Secretary 
has  notified  the  City  of  the  purchase  price, 
the  City  may  apply  for  and  receive  a  pat- 
ent to  part  of  the  lands  thereby  waiving 
or  relinquishing  its  rights  to  acquire  the 
remainder,  but  it  cannot  apply  for  and  re- 
ceive a  patent  to  part  of  the  lands  and 
suspend  its  rights  to  acquire  the  remainder. 

If  the  City  of  Henderson,  Nevada, 
waived  its  rights  to  certain  lands  under 
Public  Law  522,  84th  Congress,  2d  session 
(70  Stat.  156),  it  could  "apply  for  and 
receive  lease  or  patent  to  such  lands  un- 
der the  Recreation  and  Public  Purposes 
Act"  for  uses  authorized  under  that  act, 
to  the  extent  of  G40  acres  in  any  one  cal- 
endar year. 

Public  Law  522,  84th  Congress,  2d  Session 
(70  Stat.  156),  and  Application  of  the 
Townsite  Laws  (43  U.S.C.  sees.  711-728; 
43  CFR  255. 9-255. 5 4),  M-36486  (Oct.  30, 
1957) 

Public  land  which  has  been  withdrawn 
by  Executive  Order  No.  6910  may  not  be 
disposed  of  until  it  has  been  classified, 
pursuant  to  section  7  of  the  Taylor  Graz- 
ing Act,  as  amended,  as  suitable  for  such 
disposition. 

William  Lind  Hoyt,  A-27686  (Oct.  27, 
1958) 

The  Secretary  of  the  Interior  may  ap- 
prove a  transfer  of  lands  under  the  Recre- 
ation and  Public  Purposes  Act  to  any  party 
from  a  patentee  under  that  act,  from  the 
patentee's  successor,  or  from  a  patentee 
qualified  to  obtain  a  conveyance  under  the 
act  whose  patent  issued  prior  to  June  4, 
1954,  under  any  act,  if  the  acreage  pat- 
dented  and  transferred  to  the  party  under 


the  1954  act  in  any  1  calendar  year  does 
not  total  more  than  640  acres. 
640-Acre  Limitation  on  Transfers   Under 
the  Recreation  and  Public  Purposes  Actt 
M-36568  (June  8, 1959) 

The  statutory  grant  of  a  6-month  pref- 
erence period  for  the  filing  of  State  selec- 
tion applications  after  every  revocation  of 
a  withdrawal  of  public  land  within  10 
years  after  Aug.  27,  1958,  is  entirely  con- 
sistent with  the  existent  Departmental 
policy  of  permitting  the  public  interest  in 
the  satisfaction  of  a  legislative  grant  of 
public  land  to  a  State  to  tip  the  scales  in 
favor  of  the  State  in  the  Department's  con- 
sideration of  a  State  selection  application 
and  a  conflicting  application  for  the  initia- 
tion of  private  rights  in  the  land. 
Atherton  Sinclair  Burlingham  et  al.t 
A-30118  (Apr.  16,  1964)  71  I.D.  126 

It  is  proper  to  dismiss  a  protest  against 
the  sale  of  public  land,  based  on  alleged 
ownership  of  the  land  in  the  protectant. 
where  the  protectant  fails  to  prove  his 
ownership  of  the  land. 

In  the  absence  of  an  application  to  pur- 
chase public  land  under  the  Color  of  Title 
Act,  this  Department  has  no  authority  to 
appraise  land  for  disposition  under  that 
act. 

Estate  of  Herman  C.  Erling  et  al.,  A-29941 
(Aug.  5,  1964) 

An  application  to  purchase  land  under 
the  act  of  Mar.  3,  1909,  is  properly  rejected 
when  on  Mar.  3,  1909,  the  land  applied  for 
was  not  vacant,  unappropriated  and  un- 
entered, or  did  not  abut  entered  or  pat- 
ented land,  or  abutted  land  granted  to  the 
State  of  California  as  a  school  section. 
Harold  J.  and  Raymond  J.  Hansen, 
A-30060  (Sept.  9,  1964) 

V.  JURISDICTION  OVER 

An  island  which  was  stable  land  in  the 
Yellowstone  River  when  Montana  became 
a  State  did  not  pass  to  the  State  upon 
its  admission  to  the  Union  but  remained 
public  land  subject  to  disposition  under  the 
public  land  laws. 

Northern  Pacific  Railway  Company,  Ralph 
L.  Bassett,  A-27114  (Oct.  20,  1955) 

62  I.D.  401 

Although  the  State  has  an  undoubted 
right  to  legislate  as  she  may  please  in  re- 
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gard  to  the  remedies  to  be  prosecuted  in 
her  courts,  and  to  regulate  the  disposition 
of  the  property  of  her  citizens  by  descent, 
devise,  or  alienation,  as  to  public  domain 
of  the  United  States,  Congress  is  invested 
by  the  Constitution  with  the  power  of  dis- 
posing of,  and  making  needful  rules  and 
regulations  respecting  it. 
Public  Law  522,  84th  Congress,  2d  Session 
(70  Stat.  156)  and  Application  of  the  Town- 
site  Laws  (43  U.S.C.  sees.  711-728;  43  CFR 
255.9-255.54),  M^36486  (Oct.  30,  1957) 

A  finding  in  favor  of  Mexican  land  grant 
claimants  by  the  Board  of  Land  Commis- 
sioners created  by  the  act  of  Mar.  3, 
1851,  to  ascertain,  adjudicate,  and  settle 
private  land  claims  in  the  State  of  Cali- 
fornia, when  confirmed  by  a  decree  of  the 
district  court,  is  conclusive  against  the 
United  States  and  all  claiming  under  them, 
and  the  issuance  of  a  patent  pursuant 
thereto  deprives  the  Land  Department  of 
further  jurisdiction  in  the  matter. 
Richard  P.  Woitke,  A-27875  (Apr.  2,  1959) 

Where  title  to  land  has  been  confirmed 
by  an  act  of  Congress,  this  Department  has 
no  jurisdiction  over  the  land  and  no  au- 
thority to  adjudicate  claims  of  individuals 
to  portions  thereof. 

Floyd  A.  Wallis  et  al.,  A-26944   (Aug.  4, 
1959) 

The  Secretary  of  the  Interior  has  juris- 
diction to  determine  what  is  public  land 
belonging  to  the  United  States  and  what  in- 
cidents or  rights  attach  to  such  land.  In 
the  exercise  of  that  authority  it  is  his  right 
and  duty  to  determine  whether  waters  over- 
lying areas  included  in  oil  and  gas  lease  of- 
fers are  navigable  or  nonnavigable. 
Navigable  Waters  in  Alaska,  M-36596 
(Mar.  15,  1960) 

In  the  absence  of  the  approval  or  con- 
currence of  the  Secretary  of  Agriculture 
a  Public  Land  Order  purporting  to  exclude 
certain  lands  from  a  national  forest  and 
reserve  them  under  the  jurisdiction  of  the 
Bureau  of  Indian  Affairs  is  ineffective  to 
remove  such  lands  from  the  jurisdiction 
of  the  Secretary  of  Agriculture,  and  a  pur- 
ported lease  of  such  lands  approved  by  the 
Assistant  Secretary  of  the  Interior  pur- 


suant to  the  Navajo-Hopi  Rehabilitation 
Act  of  Apr.  19,  1950  (64  Stat  44;  25  U.S.C. 
sec.  631  et  seq. ) ,  is  invalid. 
Validity  of  Lease  No.  14-20-600-5511, 
October  21,  1959,  Between  the  Bureau  of 
Indian  Affairs,  Lessor,  and  Flagstaff  Foun- 
dation for  Industrial  Development,  Lessee, 
M-36659  (Sept.  23,  1963)  70  I.D.  429 

By  general  statutory  provisions  the  exe- 
cution of  the  laws  regulating  the  acquisi- 
tion of  rights  in  the  public  lands  and  the 
general  care  of  these  lands  is  confided  to 
the  land  department  as  a  special  tribunal ; 
and  the  Secretary  of  the  Interior,  as  the 
head  of  the  department,  is  charged  with 
seeing  that  this  authority  is  rightly  exer- 
cised to  the  end  that  valid  claims  may  be 
recognized,  invalid  ones  eliminated,  and 
the  rights  of  the  public  preserved. 
Feather  River  Railway  Company,  Sacra- 
mento 013803  (Nov.  5,  1964)        71  I.D.  415 

VI.  LEASES  AND  PERMITS 

The  act  of  Feb.  25,  1920  (41  Stat. 
437;  30  U.S.C.  sec.  181),  is  limited  in  its 
operations  to  the  public  lands  of  the 
United  States  and  it  only  applies  to  lands 
to  which  Congress  has  extended  the  public 
land  laws  or  has  specifically  extended  the 
act  itself. 

Authority  to  Issue  Oil  and  Gas  Lease  for 
Land  Between  the  High  and  Low  Water 
Mark  of  a  Navigable  Stream  in  Louisiana, 
M-36245  (Dec.  15,  1955) 

There  is  nothing  in  the  act  of  June  4, 
1954  (68  Stat.  173;  43  U.S.C.  sec.  869  et 
seq.),  which  requires  that  the  public  be 
admitted  free  in  connection  with  any  rec- 
reational facility  developed  as  a  result  of  a 
sale  or  lease  to  a  nonprofit  corporation; 
and  an  application  may  be  allowed  where 
there  will  be  a  benefit  to  the  general  pub- 
lic, rather  than  a  limited  and  exclusive 
recreational  use  such  as  would  result  from 
access  by  "members  only." 
Recreation  Act  of  June  4,  1954  US  U.S.C. 
sec.  869),  M-36336  (Jan.  25,  1956)  (Mem- 
orandum from  Field  Solicitor,  Santa  Fe, 
New  Mexico,  to  State  Supervisor,  Bureau 
of  Land  Management,  Santa  Fe.) 

In  the  absence  of  the  approval  or  con- 
currence of  the  Secretary  of  Agriculture  a 
Public  Land  Order  purporting  to  exclude 
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certain  lands  from  a  national  forest  and 
reserve  them  under  the  jurisdiction  of  the 
Bureau  of  Indian  Affairs  is  ineffective  to 
remove  such  lands  from  the  jurisdiction 
of  the  Secretary  of  Agriculture,  and  a 
purported  lease  of  such  lands  approved  by 
the  Assistant  Secretary  of  the  Interior 
pursuant  to  the  Navajo-Hopi  Rehabilita- 
tion Act  of  Apr.  19,  1950  (64  Stat.  44;  25 
U.S.C.  sec.  631  et  seq.),  is  invalid. 
Validity  of  Lease  No.  14-20-600-5511, 
October  21,  1959,  Between  the  Bureau  of 
Indian  Affairs,  Lessor,  and  Flagstaff  Foun- 
dation for  Industrial  Development,  Lessee, 
M-36659  (Sept.  23,  1963)  70  I.D.  429 

When,  after  partial  rejection  of  an  ap- 
plication for  renewal  of  an  airport  lease  on 
public  land,  the  Federal  Aviation  Agency 
indicates  its  willingness  to  allow  a  more 
extended  coverage  than  indicated  in  the 
recommendation  upon  which  the  partial 
rejection  was  based,  the  case  will  be  re- 
manded for  a  determination  of  the  land 
to  be  covered  by  the  renewal  in  a  meeting 
of  representatives  of  the  Bureau  of  Land 
Management,  the  applicant  and  the  Federal 
Aviation  Agency. 

Board  of  County  Commissioners,  White 
Pine  County,  Nevada,  A-29738  (Jan.  14, 
1964) 

A  tramroad  right-of-way  permit  granted 
under  the  act  of  Jan.  21,  1895,  as 
amended,  43  U.S.C.  sec.  956  (1958),  is 
revocable  at  the  discretion  of  the  Secre- 
tary. 

Feather  River  Railway  Company,  Sacra- 
mento 013803  (Nov.  5, 1964)         71  I.D.  415 

VII.  RIPARIAN  RIGHTS 

Where  the  United  States  has  certified  to 
a  State,  which  follows  the  common  law,  as 
school  indemnity  selections,  lots  abutting 
on  a  meandered  nonnavigable  lake,  the 
title  to  the  bed  of  the  lake  passes  to  the 
State. 
Qrayce  R.  Hiler,  A-27370  (Dec.  19,  1956) 

A  patent  of  lots  abutting  a  navigable 
river  does  not  pass  title  to  an  unsurveyed 
island  lying  between  the  lots  and  the  thread 
of  the  river. 

Willis  W.  Ritter  et  al.t  A-27755  (Dec.  22, 
1958) 


Title  to  accretion  to  land  riparian  to  the 
navigable  waters  of  a  State  is  governed  by 
the  laws  of  the  State. 

Rayford     W.     Winters    et    ah,    A-28125 
(Jan.  15,  1960) 

The  Secretary  of  the  Interior  has  juris- 
diction to  determine  what  is  public  land 
belonging  to  the  United  States  and  what  in- 
cidents or  rights  attach  to  such  land.  In 
the  exercise  of  that  authority  it  is  his  right 
and  duty  to  determine  whether  waters  over- 
lying areas  included  in  oil  and  gas  lease 
offers  are  navigable  or  nonnavigable. 
Navigable  Waters  In  Alaska,  M-36596 
(Mar.  15,  1960) 

The  rights  acquired  by  the  United  States 
in  the  public  domain  are  determined  by  the 
common  law.  Under  the  common  law,  as 
interpreted  and  applied  by  the  Supreme 
Court,  the  United  States,  wherever  it  is 
a  littoral  or  riparian  proprietor  of  public 
domain,  has  a  vested  right  to  future  accre- 
tions and  relictions.  Because  of  the  na- 
ture of  the  Federal  system,  and  by  virtue 
of  an  express  provision  of  the  Constitution, 
no  State  can,  by  legislation  or  otherwise, 
deprive  the  United  States  of  its  right  to 
relictions  or  accretions. 
State  of  Utah,  A-29043  (Feb.  18,  1963) 

70  I.  D.  27 

The  rejection  of  an  offer  for  failure  to 
comply  with  the  640-acre  minimum  limita- 
tion because  nonnavigable  river  bed  lands 
adjacent  to  the  public  land  applied  for  were 
available  for  lease  will  be  affirmed  where 
appellant  does  not  show  that  the  river  bed 
lands  were  not  available  for  lease,  as  an 
offer  for  lease  under  the  Mineral  Leasing 
Act  will  not  be  accepted  as  an  offer  for 
the  Government's  riparian  rights  to  the 
river  bed  lands  unless  such  lands  have  been 
properly  described  and  rentals  submitted 
for  them. 

Emily  K.  Connell,  A-29176  (May  7,  1963) 

70  I.D.  159 

The  owner  of  riparian  lots  does  not  own 
public  land  within  an  unsurveyed  island 
in  a  navigable  stream  lying  between  the 
riparian  lots  and  the  thread  of  the  stream 
which  was  in  existence  when  the  State 
was  admitted  to  the  Union. 
Pearl  Christian,  William  Wesley  Peterst 
A-29265  (May  31,  1963)  70  I.D.  193 
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VIII.  SPECIAL  GRANTS 

The  allowance  of  valid  desert  land  en- 
tries segregates  the  lands  so  entered  from 
the  public  domain  and  excludes  them  from 
the  operation  of  subsequent  laws  or  grants. 
Construction  of  the  Act  of  May  7,  1954  (68 
Stat.  78),  Directing  Issuance  of  Patents  to 
the  State  of  Idaho  for  Certain  Carey  Act 
Lands,  M^36255  (Jan.  10, 1955) 

A  finding  in  favor  of  Mexican  land  grant 
claimants  by  the  Board  of  Land  Commis- 
sioners created  by  the  act  of  Mar.  3,  1851, 
to  ascertain,  adjudicate,  and  settle  private 
land  claims  in  the  State  of  California, 
when  confirmed  by  a  decree  of  the  dis- 
trict court,  is  conclusive  against  the  United 
States  and  all  claiming  under  them,  and 
the  issuance  of  a  patent  pursuant  thereto 
deprives  the  Land  Department  of  further 
jurisdiction  in  the  matter. 
Richard  P.  Woitke,  A-27875  (Apr.  2, 1959) 

IX.  SPECIAL  USE  PERMITS 

An  application  for  a  special  land-use  per- 
mit on  vacant,  unsurveyed  public  land  must 
be  rejected  where  the  land  applied  for  is 
not  described  by  metes  and  bounds  as  re- 
quired by  regulation. 

Auke  Bay  Hardivare  and  Auto  Supply  Co., 
A-27088  (Apr.  11, 1955) 

Where  an  application  for  a  special  use 
permit  for  land  and  the  improvements  on 
it  has  been  rejected  for  the  reason  that  it 
has  been  determined  that  the  improvements 
are  excess  to  the  needs  of  the  Department 
and  are  to  be  disposed  of  in  accordance 
with  the  provisions  of  the  Federal  Property 
and  Adminstrative  Services  Act,  the  rejec- 
tion will  not  be  disturbed  in  the  absence 
of  any  showing  of  error  in  the  rejection. 
George  Gilbert  son  et  al.,  A-27456  (July  1, 
1957) 

Where  on  appeal  to  the  Secretary  of  the 
Interior  a  desert  land  applicant  requests 
permission  to  go  onto  the  land  embraced 
in  his  application  for  the  purpose  of  prov- 
ing the  existence  of  necessary  irrigation 
water,  a  special  use  permit  may  be  issued 
for  such  purpose  at  the  discretion  of  the 
Secretary. 

Jack  B.  Aldridge,  Ina  D.  Aldridge,  A-27520, 
A-27559  (Mar.  12, 1958) 

Where,  contrary  to  an  area  classification 
report  and  a  field  report,  some  evidence  is 


submitted  for  desert  land  applicants  that 
there  is  a  possibility  of  obtaining  sufiicient 
quantities  of  water  to  irrigate  lands  in- 
cluded in  their  desert  land  applications, 
special  land  use  permits  may  be  issued  to 
allow  the  applicants  to  go  on  the  land  and 
drill  for  water  in  order  to  show  that  the 
land  may  be  properly  classified  as  suitable 
for  desert  land  entry. 

Eric  W.  Erickson  et  al.,  A-27579  (July  3, 
1958) 

Where  rentals  under  special  use  permits 
are  based  upon  a  percentage  of  the  total 
appraised  value  of  the  lands  involved  and 
the  permittees  show  on  appeal  that  the 
appraised  value  is  incorrect  because  of 
certain  factors,  the  rentals  demanded  will 
be  recomputed  to  reflect  the  correct  amount 
due  and  payable. 

Maidee  B.  Frank  et  al.,  A-27594  (Nov.  17, 
1958) 

An  application  for  a  special  use  permit 
to  occupy  public  land  as  a  summer  cabin 
site  is  properly  denied  where  the  land  is 
needed  for  public  recreational  purposes. 
Daniel  J.  Fry,  A-27773  (Dec.  12, 1958) 

An  application  for  a  special  use  permit 
to  maintain  a  cabin  on  land  withdrawn  for 
a  public  recreation  reserve  is  properly  re- 
jected where  the  maintenance  of  the  cabin 
is  inconsistent  with  the  purpose  for  which 
the  land  was  withdrawn. 
Michael  A.  Molchan,  A-27777  (Dec.  12, 
1958) 

An  application  for  a  second  extension  or 
a  special  use  permit  to  occupy  public  land 
for  the  purpose  of  proving  the  existence  of 
necessary  irrigation  water  in  connection 
with  a  desert  land  application  is  properly 
rejected  where  after  2  years  of  such  occu- 
pancy no  well  has  been  drilled  on  the  land 
and  the  applicant  has  failed  to  show  that 
he  has  a  firm  commitment,  such  as  a  con- 
tract, to  have  a  well  drilled  without  delay. 
Joseph  D.  and  Violet  C.  Sivenson,  A-28028 
(Aug.  21,  1959) 

Where  the  lack  of  a  showing  as  to  the 
existence  of  sufiicient  irrigation  water  is 
the  principal  reason  preventing  allowance 
of  desert-land  applications,  the  applicants 
will  be  afforded  an  opportunity  to  apply 
for  special  use  permits  to  drill  wells  to 
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prove  the  existence  of  sufficient  water  to 

irrigate  the  land  applied  for. 

Ethel  E.  Becker  et  al„  A-28032  (Oct.  28, 

1959) 

Where  on  appeal  to  the  Secretary  of  the 
Interior  from  the  rejection  of  desert  land 
applications  because  of  a  lack  of  a  show- 
ing as  to  the  existence  of  sufficient  irriga- 
tion water,  the  applicants  present  evidence 
tending  to  show  the  possibility  of  the  ex- 
istence of  sufficient  underground  water, 
special  use  permits  may  be  issued  for  the 
purpose  of  drilling  wells  on  the  lands  pro- 
vided the  applicants'  applications  meet  the 
requirements  of  the  regulations. 
Rockwell  A.  Davis,  Pedro  O.  Garcia, 
A-28071,  A-28081  (Oct.  28,  1959) 

Special  use  permits  for  the  purpose  of 
drilling  wells  to  show  the  existence  of 
irrigation  water  on  public  lands  embraced 
in  a  homestead  application  may  be  allowed 
where  the  lands  are  suitable  for  agricul- 
tural production  if  sufficient  water  for  ir- 
rigation can  be  found. 

Joseph    A.    and   Joseph    Akren,    A-28053 
(Nov.  20,  1959) 

A  special  land  use  permit  which  by  its 
terms  is  revocable  at  will  and  subject  to 
valid  adverse  claims  thereafter  acquired 
in  the  land  to  which  it  applies  gives  the 
permittee  no  rights  in  the  land  which  can 
survive  a  withdrawal  of  the  land  subject 
to  valid  existing  rights  even  though  the 
permittee,  before  actual  notice  of  the  pro- 
posed withdrawal,  has  commenced  drill- 
ing of  a  water  well  under  his  permit. 
Everett  H.  Adkins,  A-28245  (May  23, 1960) 

An  application  for  desert  land  entry  in 
an  area  commonly  regarded  as  lacking  in 
sufficient  ground  water  for  irrigation 
should  not  be  rejected  before  the  applicant 
has  been  afforded  an  opportunity  to  obtain 
a  special  use  permit  to  drill  a  well  and  sub- 
mit evidence  of  an  adequate  supply  of  ir- 
rigation water. 

George  E.  Mendenhall,  Jr.,  et  al.,  A-28227 
(June  2, 1960) 

Where  a  special  use  permit  to  drill  for 
water  to  demonstrate  its  availability  for 
the  reclamation  of  desert  land  is  issued 
under  the  express  condition  laid  down  by 


the  Secretary  of  the  Interior  that  the  per- 
mit shall  be  for  a  term  not  to  exceed  18 
months  and  shall  not  be  renewable,  the 
land  office  has  no  authority  to  extend  or 
renew  the  permit,  and  a  renewal  or  exten- 
sion will  not  be  granted  where  the  per- 
mittee was  not  diligent  in  acting  under  it 
and  land  in  the  same  area  has  subsequently 
been  classified  as  unsuitable  for  agricul- 
tural development. 
Loyd  J.  Robinson,  A-29319  (May  7,  1063) 

PUBLIC   RECORDS 

(See  also  Confidential  Information) 

The  statements  filed  semi-annually  pur- 
suant to  the  act  of  Aug.  2,  1954  (68  Stat. 
648;  30  U.S.C.  sec.  184  (Supp.  Ill,  1956)), 
amending  section  27  of  the  Mineral  Leas- 
ing Act  of  1920,  by  optionees  of  oil  and  gas 
leases  or  applications  are  not  confidential 
information  but  are  open  for  inspection  by 
the  general  public  as  a  matter  of  policy 
because  no  legal  objection  barring  their 
inspection  by  persons  other  than  parties 
thereto  is  evidenced  by  the  act  or  prior 
policy  of  the  Department.  Orderly  inspec 
tion  procedure  of  the  statements  filed  semr 
annually  pursuant  to  the  act  of  Aug.  2, 
1954  (68  Stat.  $48 ;  30  U.S.C.  sec.  184  (Supp. 
Ill,  1956) ),  can  be  maintained  under  cur- 
rent regulations. 

Whether  or  not  the  Statements  Filed  Semi- 
Annually  Pursuant  to  the  Act  of  August  2, 
1954  (68  Stat.  6If8;  30  U.S.C.  sec.  18Jf) 
(Supp.  Ill,  1956),  by  Optionees  of  Oil  and 
Gas  Leases  or  Applications  may  be  In- 
spected, M-36386  (Nov.  13,  1956) 

The  official  grazing  files  are  public  rec- 
ords of  which  the  Department  takes  notice 
in  rendering  decisions  but  the  probative 
value  of  the  files  depends  upon  the  con- 
tents of  the  files. 

E.  L.  Cord,  d/b/a  El  Jiggs  Ranch,  A-27426 
(June  25,  1957)  64  I.D.  232 

Invitations  for  bids,  bids  and  contractual 
documents  are  public  records  to  the  extent 
that  they  do  not  involve  "trade  secret"  and 
"know  how"  data.  Public  records  are 
available  for  inspection  in  accordance  with 
the  procedure  set  forth  in  43  CFR  2.1. 
Restrictions  on  the  public's  right  to  know 
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how  the  Department's  public  business  is 
conducted  should  be  held  to  a  minimum. 
Protest  of  Thomas  Works,  Delta-Star  Elec- 
tric Division,  H.  K.  Porter  Company — In- 
vitation No.  8527 — Bonneville  Power  Ad- 
ministration, M-36487   (Dec.  24,  1957) 

64  I.D.  463 

Where  a  party  desiring  to  inspect  De- 
partmental records  neither  follows  the 
procedure  set  up  in  the  applicable  regula- 
tion nor  requests  the  hearing  examiner  to 
issue  a  subpoena  for  them,  it  is  proper  for 
the  hearing  examiner  to  refuse  to  dismiss 
grazing  trespass  charges  on  the  ground 
that  the  party  was  denied  an  opportunity 
to  inspect  the  records. 

Clarence  S.  Miller,  A-28215  (Apr.  20,  1960) 

67  I.D.  145 

A  person  who  is  refused  permission  to 
examine  a  report  used  against  him  by  the 
manager  of  a  land  office  and  who  does  not 
carry  his  request  to  the  Director  of  the 
Bureau  of  Land  Management  is  not  en- 
titled to  a  determination  by  the  Secretary 
of  the  Interior  of  the  properiety  of  the  re- 
fusal ;  however,  the  decision  on  appeal  can- 
not be  based  upon  matter  not  made  avail- 
able for  the  appellant's  inspection. 
Marian  M.  Nicoll,  John  W.  Nicoll,  A-28243 
(Sept.  13, 1960) 

The  denial  of  a  request  by  a  contestee 
in  a  mining  contest  to  inspect  and  copy 
any  investigative  report,  appurtenant 
maps  and  photographs  relating  to  its  min- 
ing claims  which  may  be  contained  in  the 
files  and  used  by  the  Bureau  of  Land  Man- 
agement as  the  basis  for  a  determination 
to  contest  the  mining  claim  may  be  a 
proper  exercise  of  executive  privilege,  but 
where  there  has  been  a  lapse  of  ten  years 
since  the  contest  was  first  brought,  the 
claim  has  been  mined  and  sold  several 
times,  and  the  mineral  report  and  related 
documents  are  mainly  technical  and  fac- 
tual, the  contestee  will  be  allowed  to  ex- 
amine the  technical  and  factual  portions 
of  them. 

United  States  v.  Julius  S.  Foster,  Minerals 
Engineering  Company,  Climax  Uranium 
Company,  A-28252  (Jan.  25,  1961) 

An  appeal  from  a  decision  reducing 
grazing  privileges  charging  that  such 
privileges    were    improperly   allotted   be- 


cause some  allottees  misrepresented  their 
base  qualification  to  the  Bureau  does  not 
entitle  the  appellant  to  the  benefits  of  a 
readjudication  of  the  base  qualification  of 
the  allottees  when  the  facts  relied  upon 
to  sustain  the  charge  of  misrepresenta- 
tion have  been  a  matter  of  record  since 
the  inception  of  the  Taylor  Grazing  Act 
program  and  available  for  the  inspection 
of  interested  persons  and  the  appellants 
have  made  no  attempt  to  receive  permis- 
sion as  provided  in  the  pertinent  regula- 
tion to  inspect  the  records. 
Foster  L.  Mills  et  al,  A-29330  (Jan.  14, 
1963) 

Where  the  historical  index  for  public 
lands  shows  that  certain  lands  are  unsur- 
veyed  and  that  leases  covering  them  have 
been  issued  with  a  metes  and  bounds  de- 
scription, the  records  show  not  that  the 
lands  have  been  leased  by  legal  subdivision 
but  rather  by  metes  and  bounds  and  that 
the  leases  include  only  the  areas  described 
by  the  metes  and  bounds  description. 
Eloise  L.  Beckwith,  A-28967  (May  26, 
1964) 

Final  determinations  concerning  the  dis- 
closure to  contractors  of  records  that  the 
custodian  of  the  records  is  unwilling  to 
produce  are,  as  a  matter  of  general  prac- 
tice, made  by  the  Solicitor  where  the  dis- 
closure sought  is  not  connected  with  any 
pending  contract  appeal,  and  by  the  Board 
of  Contract  Appeals  where  the  records  are 
sought  in  connection  with  a  pending  con- 
tract appeal. 

The  phrase  "prejudicial  to  the  interests 
of  the  Government,"  as  used  in  the 
statutes  and  regulations  pertaining  to  dis- 
closure of  records  of  the  Department  of 
the  Interior,  ordinarily  comprehends  those 
documents  as  to  which  the  Government 
possesses  a  privilege  against  disclosure 
under  the  law  of  evidence. 

The  question  of  whether  particular  docu- 
ments, sought  by  a  contractor  for  use  in 
connection  with  a  contract  appeal,  are 
within  or  without  the  scope  of  the  Gov- 
ernment's privilege  against  disclosure  is 
a  question  that  calls  for  the  evaluation  of 
such  factors  as:  (1)  the  relevancy  of  the 
documents  to  the  subject  matter  involved 
in  the  appeal  (2)  the  necessity  of  the 
documents  for  the  proving  of  the  appel- 
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lant's  case  (3)  the  seriousness  of  the 
danger  to  the  public  interests  which  dis- 
closure of  the  documents  would  involve 
(4)  the  presence  in  the  documents  of 
factual  data,  on  the  one  hand,  or  of  policy 
opinions,  on  the  other  (5)  the  existence 
of  confidential  relationships  which  dis- 
closure of  the  documents  might  unduly 
impair;  and  (6)  the  normal  desirability 
of  full  disclosure  of  all  facts  in  the  pos- 
session of  either  party  to  the  appeal. 
Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Aug.  6,  1964)  71  I.D.  301 

PUBLIC  SALES 
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X.  Sales  Under  Special  Statutes-  739 
I.  GENERALLY 

The  existence  of  a  grazing  lease  will  not 
bar  the  disposal,  in  accordance  with  the 
general  authority  of  section  7  of  the  Taylor 
Grazing  Act,  of  the  leased  land  through 
public  sale  as  an  isolated  tract;  and  the 
grazing  lease  may  be  canceled  in  order  to 
effect  such  disposal. 

Henry  Petz,  Mary  B.  Wilson,  Adminis- 
tratix  of  the  Estate  of  Frank  H.  Wilson, 
A-27017  (Feb.  11,  1955)  62  I.D.  33 

Where  an  application  for  public  sale  has 
been  rejected  for  the  reason  that  the  land 
provides  access  to  a  fishing  stream  for  the 
public  and  access  to  the  stream  for  live- 
stock grazing  on  adjacent  public  lands  and 
the  applicant  submits  on  appeal  evidence 
controverting  these  points,  the  case  will  be 
remanded  to  the  Bureau  of  Land  Manage- 
ment for  reconsideration  of  the  application. 
John  L.  Kemp,  A-27048  (Mar.  1,  1955) 

One  whose  bid  for  land  offered  at  public 
sale  has  been  declared  the  highest  bid  does 
not,  without  more,  acquire  any  interest  in 
the  land. 

No  right  in  land  offered  at  public  sale 
is  acquired  until  the  issuance  of  a  cash 
certificate. 


Where  land  offered  for  public  sale  is 
subsequently  reported  to  be  prospectively 
valuable  for  oil  and  gas,  it  may  not  be 
disposed  of  under  the  public  sale  law 
except  with  a  reservation  to  the  United 
States  of  the  oil  and  gas  deposits  in  the 
land. 

Alexander  David  Norton,  A-27040  (Mar.  7, 
1955) 

Section  2455,  Revised  Statutes,  as 
amended  (43  U.S.C.  sec.  1171),  was  ex- 
tended to  the  Territory  of  Alaska  by  sec' 
tion  3  of  the  act  of  Aug.  24,  1912  (37 
Stat.  512;  48  U.S.C.  sec.  23),  and  now 
applies  to  that  Territory. 
Applicability  of  Public  Sale  Act  to  Alaska, 
M-36303  (Oct.  10,  1955)  62  I.D.  380 

A  protest  against  the  appraised  price  of 
lands  classified  for  public  sale  should  be 
rejected  where  the  appraisal  is  based  on 
the  reasonable  value  of  the  land  plus  the 
appraised  value  of  the  timber  thereon  as 
determined  by  approved  forestry  methods 
after  a  field  examination  of  the  lands. 
Jerry  R.  Grouse,  A-27241  (Dec.  23,  1955) 

There  is  no  requirement  that  an  award 
of  land  offered  at  public  sale  can  be  made 
to  a  preference-right  claimant  only  after 
a  hearing  has  been  held  for  receiving  evi- 
dence in  support  of  and  in  opposition  to 
the  preference-right  claim. 
Howard  M.  Wilson,  The  Navajo  Tribe, 
A-27233  (Jan.  23,  1956)  63  I.D.  36 

An  application  for  the  public  sale  of 
land  withdrawn  by  Executive  order  and 
reserved  for  reservoir  or  irrigation  pur- 
poses must  be  rejected,  and  action  on  the 
application  will  not  be  suspended  to  await 
possible  revocation  of  the  withdrawal 
order  as  to  the  land  applied  for. 
Earl  L.  Livermore,  A-27552  (Feb.  7,  1958) 

Where  land  has  been  classified  as  suit- 
able for  disposition  by  direct  sale  under 
the  Small  Tract  Act,  the  sale  has  been 
held,  the  purchasers  declared,  cash  certifi- 
cates issued,  and  the  purchasers  have  com- 
plied with  all  the  requirements  of  the  stat- 
ute and  regulation,  a  protest  against  the 
sale  on  the  ground  that  the  land  was  im- 
properly classified  will  be  entertained. 
State  of  Wisconsin,  Robert  F.  Hayes, 
Richard  A.  Nebel,  A-27542  (June  17,  1958) 

65  I.D.  265 
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Tlie  omission  of  the  designation  of  tiie 
range  in  the  description  of  lands  offered 
for  sale  as  an  isolated  tract  can  be  regarded 
as  immaterial  when  all  of  the  bidders  cor- 
rectly identified  the  offered  lands  in  their 
bids  or  proofs  of  their  preference  right  to 
purchase  and  there  is  no  showing  that  any 
one  interested  in  the  sale  was  misled  by 
the  omission  of  the  range  designation. 
Redd  &  Summers,  Mabel  Marie  McConib, 
Jewell  L.  Gardner,  A-27692  (July  31, 1958) 

A  protest  against  the  sale  of  land  at  pub- 
lic auction  is  properly  dismissed  where  the 
assertions  in  the  protest  do  not  affect  the 
validity  of  the  sale  or  provide  a  basis  for 
canceling  the  sale  and  the  record  indicates 
that  the  land  was  properly  classified  for 
public  sale. 

Carl  O.  Allen,  Rhoda  R.  Adamson,  A-27865 
(Apr.  13,  1959) 

The  offering  of  lands  at  public  sale  under 
section  2455  of  the  Revised  Statutes,  as 
amended,  which  authorizes  the  sale  of 
certain  isolated  or  rough  or  mountainous 
tracts,  is  properly  vacated  where  the  land 
consists  of  town-site  lots  which  are  subject 
to  sale  under  the  statutory  provisions  gov- 
erning the  public  sale  of  townsites. 
Mrs.  Willo  M.  Chandler,  A-27992  (Aug.  4, 
1959) 

A  protest  against  the  public  sale  of  a 
tract  of  land,  based  on  the  protestant's 
claim  of  title  to  the  land  derived  from  a 
Spanish  grant,  is  properly  rejected  where 
the  patent  issued  in  confirmation  of  the 
grant  does  not  include  the  particular  tract ; 
however,  the  protestants  may  be  given  an 
opportunity  to  apply  for  the  tract  under 
the  Color  of  Title  Act. 
Lamar  Louise  Curry,  A-28023  (Aug.  10, 
1959) 

A  sale  of  public  land  at  auction  will  be 
set  aside  where  the  high  bidder  is  the 
agent  of  one  who  is  charged,  without  effec- 
tive denial,  of  having  attempted  prior  to 
the  sale  to  suppress  bidding  at  the  sale. 
Stanley  C.  Soho,  A-28135  (Aug.  19,  1959) 

The  mere  filing  of  an  applicaton  for  pub- 
lic sale  does  not  segregate  the  land  from  a 
subsequent  filing  under  another  public  land 
law  and  gives  the  public  sale  applicant  no 
rights  in  the  land. 
Roscoe  T.  Schafer,  A-28131  (Aug.  27, 1959) 


It  is  proper  to  suspend  action  on  an  ap- 
plication for  public  sale  of  land  where  that 
land  is  included  in  a  prior  application  filed 
by  a  Federal  agency  for  the  withdrawal  of 
the  land  for  the  use  and  benefit  of  that 
agency. 
Arnold  B.  Runge,  A-28067  (Sept.  18,  1959) 

The  cancellation  of  the  public  sale  of  an 
isolated  tract  as  being  in  the  public  interest 
is  not  justified  merely  because  several  years 
have  elapsed  since  the  sale  was  held  and 
there  are  mining  claims  on  the  land  the 
validity  of  which  will  have  to  be  deter- 
mined. 
Leland  M.  Lucas,  A-28347  (Sept.  6,  1960) 

Where  the  public  sale  of  an  isolated  tract 
is  consummated  and  title  divested  from  the 
government  by  issuance  of  a  patent,  the 
presence  of  trespassers  or  encroachers  on 
the  land,  either  preceding  or  during  the 
sale,  affords  no  legal  basis  for  the  govern- 
ment to  refund  the  purchase  price  for  the 
land  or  to  put  the  purchaser  in  possession 
of  the  land. 
Max  I.  Herschberg,  A-28527  (Jan.  4, 1961) 

An  application  for  the  public  sale  of  land 
withdrawn  for  the  use  of  the  Air  Force 
must  be  rejected  ;  action  on  the  application 
will  not  be  suspended  to  await  possible 
revocation  of  the  withdrawal  order. 
Frank  J.  Schultz,  A-28575  (Feb.  7, 1961) 

A  sale  of  public  land  at  auction  will  not 
be  set  aside  where  a  possible  preference 
right  claimant  fails  to  assert  timely  his 
preference  right  although  he  had  construc- 
tive and  actual  notice  of  the  requirements 
and  the  record  indicates  he  was  mailed  a 
copy  of  the  decision  declaring  the  high  bid 
which  set  forth  the  requirements. 
Ruth  Teas  Francis,  Joe  and  Cecile  O'Brien, 
A-28336  (Mar.  13,  1961) 

A  sale  of  public  land  at  auction  will  not 
be  set  aside  upon  an  assertion  by  one 
bidder  that  the  successful  bidder  attempted 
prior  to  the  sale  to  suppress  bidding  at  the 
sale  where  the  assertion  is  not  established 
but  is  successfully  controverted  at  a  hear- 
ing called  to  determine  the  facts. 

Where  it  appears  that  land  offered  at 
public  sale  may  have  been  improperly 
appraised  at  substantially  below  its  fair 
market  value,  the  sale  may  properly  be 
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vacated  if  upon  reconsideration  the  fact 
is  established. 

One  whose  bid  for  land  offered  at  public 
sale  has  been  declared  the  highest  bid 
or  one  who  contends  that  his  bid  is  prop- 
erly regarded  as  the  highest  bid  does  not 
thereby  acquire  an  interest  in  the  land 
which  requires  that  a  sale  to  him  be 
completed. 

Stanley  C.  Soho,  A-28135  (Supp.)  (July  17, 
1961) 

Where  no  determination  has  been  made 
as  to  whether  an  isolated  tract  of  1,000 
acres  will  be  sold  as  a  single  unit  or  as 
separate  units  and  no  determination  has 
been  made  as  to  the  appraised  value  at 
which  the  land  will  be  sold,  one  who  ap- 
plied to  have  part  of  the  tract  sold  as  a 
rough  or  mountainous  tract  cannot  com- 
plain on  the  assumption  that  the  sale  of 
the  1,000  acres  will  be  held  in  a  manner 
and  at  a  value  which  will  be  to  his  dis- 
advantage. 

Emmet  Patrick  8mith,  A-28608   (Nov.  27 
1061) 

The  conservation  policy  announced  on 
Feb.  14,  1961,  does  not  require  the  cancel- 
lation of  a  public  sale  held  prior  to  the 
announcement  because,  after  the  date  of 
the  sale,  the  market  value  of  the  land 
has  increased  substantially  over  its  value 
on  the  date  of  sale. 

The  consummation  of  a  public  sale,  un- 
der the  conservation  policy  announced  on 
Feb.  14,  1961,  will  depend  upon  whether 
the  amount  bid  or  offered  by  the  success- 
ful purchaser  is  equal  to  or  over  the  fair 
market  value  of  the  land  on  the  date  of 
the  sale. 

Autrice    C.    Copeland,    A-28454     (Supp.) 
(Feb.  27,  1962)  69  I.D.  1 

Where  the  case  record  on  a  public  sale 
indicates  that  land  may  have  been  offered 
for  sale  at  less  than  the  fair  market  value 
of  the  land,  the  case  will  be  remanded  for 
a  reappraisal  and  further  proceedings  in 
light  of  the  reappraisal. 
Maria  T.  A.  Ruthling  et  al,  A-28538 
(Mar.  15,  1962) 

Public  land  offered  for  sale  at  public 
auction  may  be  retained  in  public  owner- 
ship even  after  the  bidders  have  been  de- 


clared the  purchasers  since  the  Seci-etary 
has  discretion  to  determine  whether  it  is 
proper  to  sell  public  land  and  an  applicant 
for  sale  or  any  bidder  acquires  no  rights 
in  land  offered  for  sale  in  advance  of  the 
issuance  to  him  of  a  cash  certificate. 

Where  it  appears  that  the  value  of  land 
offered  at  public  sale  may  have  appreciated 
since  the  date  of  appraisal  and  protests 
have  been  filed  against  the  sale,  it  is  ap- 
propriate to  remand  the  case  for  considera- 
tion of  these  factors  even  though  a  division 
of  the  land  has  been  made  among  prefer- 
ence right  claimants  but  cash  certificates 
have  not  yet  been  issued. 
Lee  Alfred  Paoli  and  Marie  Paoli,  A-28566 
(Mar.  27,  1962) 

The  consummation  of  a  public  sale  held 
in  1959  will,  under  the  conservation  policy 
announced  on  Feb.  14,  1961,  depend  upon 
whether  the  amount  bid  or  offered  by  the 
successful  purchaser  is  equal  to  or  over 
the  fair  market  value  of  the  land  on  the 
date  of  the  sale,  and  where  evidence  on 
this  point  is  lacking  the  case  will  be  re- 
manded for  an  appraisal  as  of  the  date  of 
the  sale. 
William  E.  Davis,  A-28747  (Apr.  25,  1962) 

An  applicant  for  the  public  sale  of  land  is 
not  entitled  to  a  hearing  under  the  Admin- 
istrative Procedure  Act  or  under  the  Con- 
stitutional requirements  of  due  process. 
Monolith  Portland  Cement  Company, 
A-28728  (July  11,  1962) 

The  consummation  of  a  public  sale,  un- 
der the  conservation  policy  announced  on 
Feb.  14,  1961,  will  depend  on  whether 
the  amount  bid  or  offered  by  the  successful 
purchaser  is  equal  to  or  over  the  fair  mar- 
ket value  of  the  land  on  the  date  of  the 
sale. 

Rupert  A.  Chisholm,  Heroert  E.  Counihan, 
A-28713  (July  31,  1962) 

An  application  for  public  sale  of  land 
withdrawn  for  a  stock  driveway  is  prop- 
erly rejected;  action  on  the  application 
will  not  be  suspended  to  await  possible  rev- 
ocation of  the  withdrawal  order. 
Elmo  L.  Day,  A-28978  (Aug.  2, 1962) 

Public  land  subject  to  reclamation  with- 
drawal cannot  be  sold  at  public  sale  and 
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sale  applications  filed  while  the  withdrawal 
remains  in  force  are  properly  rejected. 
Consumers  Agency,  Inc.,  A-28899  (Aug.  3, 
1962) 

Public  land  which  contains  hot  springs 
not  necessarily  containing  water  possessing 
curative  properties  is  withdrawn  from  dis- 
position under  the  public  land  laws  by 
Executive  Order  No.  5389  so  that  an  appli- 
cation for  public  sale  of  such  land  is  prop- 
erly rejected. 

Carl  and  Alvina  Kidman,  A-28898  (Aug.  8, 
1962) 

Where,  under  a  sale  held  in  1958,  the 
market  value  of  land  in  a  particular  area 
is  shown  to  be  fairly  constant,  an  appraisal 
of  land,  approved  some  two  and  one-half 
months  prior  to  the  date  of  sale,  need  not 
be  reviewed  under  the  new  land  conserva- 
tion policy. 

Angela  Mathews  Boos,  A-28712  (Sept.  21, 
1962) 

Neither  the  anti-speculation  policy  an- 
nounced in  February  1960  nor  the  land 
conservation  policy  announced  on  Feb.  14, 
1961.  which  superseded  it,  necessarily 
requires  the  cancellation  of  a  public  sale 
held  prior  to  either  announcement  because, 
after  the  date  of  sale  circumstances  which 
brought  about  the  formulation  of  the  policy 
may  have  developed  with  respect  to  the 
land  previously  offered  for  sale. 

The  consummation  of  a  public  sale  held 
in  1959  under  which  a  contiguous  land- 
owner offered  three  times  the  appraised 
value  of  the  land,  which  offer  was  lower 
than  the  high  bid  at  the  sale,  will  depend 
upon  whether  the  contiguous  land  owner's 
bid  is  equal  to  three  times  the  fair  market 
value  of  the  land  on  the  date  of  sale. 
Bernard  E.  Lover,  Jr.  et  al.,  A-28730 
(Sept.  24,  1962) 

The  consummation  of  a  public  sale  held 
prior  to  Feb.  14,  1961,  when  the  new 
land  conservation  policy  was  announced, 
will  depend  upon  whether  the  land  was 
properly  classified  as  suitable  for  public 
sale  and  whether  the  announced  appraised 
value  of  the  tract  represents  the  fair 
market  value  of  the  land  on  the  date  of  the 
sale. 
Paul  T.  Walton,  A-28669  (Sept  24,  1962) 


The  consummation  of  a  public  sale  under 
the  conservation  policy  announced  on 
Feb.  14,  1961,  will  depend  upon  whether 
the  amount  bid  or  offered  by  the  successful 
purchaser  is  equal  to  or  over  the  fair 
market  value  of  the  land  on  the  date  of 
the  sale. 

Where  a  public  sale  was  vacated  on  the 
ground  that  values  had  gone  up  in  the  area 
of  the  land  offenkd  for  sale  in  the  period 
following  the  date  of  appraisal,  and  there 
is  no  evidence  in  the  record  of  such  an  in- 
crease, the  case  will  be  remanded  to  de- 
termine whether  the  amount  bid  by  the 
high  bidder  is  equal  to  or  in  excess  of  the 
fair  market  value  of  the  land  on  the  date 
of  the  sale. 

James     Howard     Waterhouse,     A-28646 
(Sept.  24, 1962) 

The  consummation  of  a  public  sale  held 
in  1959  will  not  be  permitted  under  the 
land  conservation  policy  announced  on 
Feb.  14,  1961,  where  the  record  shows 
that  the  land  was  offered  for  sale  at  an 
appraised  value  far  below  its  fair  market 
value  and  the  high  bid  made  for  the  land 
did  not  exceed  the  appraised  value. 
Harvey  M.  Jacobs  and  Jean  E.  Jacobs, 
A-28775  (Nov.  5,  1962) 

Lands    valuable    for    certain    minerals 
which  are  locatable  under  the  mining  laws 
are  not  subject  to  public  sale. 
William  W.  Cheetham,  A-29098  (Dec.  10, 
1962) 

A  decision  by  the  Department  declaring 
the  cancellation  of  a  public  sale  for  certain 
reasons  to  be  improper  does  not  preclude 
a  subsequent  determination  that  the  sale 
should  be  canceled  for  a  different  reason. 

A  public  sale  will  be  canceled  where 
it  appears  that  the  lands  were  offered  for 
sale  at  an  erroneously  appraised  price  and 
the  bid  of  the  successful  purchaser  was 
lower  than  the  fair  market  value  at  the 
date  of  the  sale. 
Leland  M.  Lucas,  A-29228  (Dec.  10,  1962) 

A  public  sale  will  be  vacated  where, 
before  a  cash  certificate  is  issued,  it  is 
determined  that  the  high  bid  made  for  the 
purchase  of  the  tract  is  substantially  be- 
low the  fair  market  value  of  the  land  on 
the  date  of  the  sale. 

Phoenix  Title  and  Trust  Company  et  ah, 
A-28771  (June  21,  1963) 
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Public  land  subject  to  reclamation  with- 
drawal cannot  be  sold  at  public  sale  and 
a  sale  application  filed  while  the  with- 
drawal remains  in  force  is  properly  re- 
jected. 
Gino  Martini,  A-29467   (July  25,  1963) 

A  protest  against  a  public  sale  of  lands 
unless  a  right-of-way  for  an  existing  public 
road  be  reserved  is  properly  dismissed  be- 
cause if  the  road  is  a  public  highway  within 
the  provisions  of  section  2477  of  the  Re- 
vised Statutes  the  sale  of  the  lands  would 
be  subject  to  the  easement  of  the  highway 
regardless  of  the  absence  of  a  reservation 
or  exception  in  the  patent  and  the  protes- 
tant's  rights  are  protected  without  inclu- 
sion of  any  reservation  or  exception  in  the 
patent. 
Herb  Penrose,  A-29507  (July  26,  1963) 

When  notice  of  a  public  sale  of  a  rough, 
mountainous  tract  has  been  given  by  pub- 
lication and  posting,  the  sale  will  not  be 
set  aside  because  one  interested  in  the  sale 
did  not  receive  personal  notice  of  it. 

Notice  of  an  impending  public  sale  by 
publication  in  a  newspaper  is  adequate 
notice  when  the  newspaper  is  one  in  cir- 
culation in  the  area  in  which  part  of  the 
tract  is  located. 

A  statement  by  a  Bureau  employee  that 
personal  notice  of  a  proposed  public  sale 
will  be  given  to  one  is  merely  an  extension 
of  a  courtesy  and  not  the  conferring  of  a 
right,  since  no  law  or  regulation  requires 
such  personal  notice. 

Joseph  Garcia,  Cholame  Toivnship  Sports- 
men's Association,  A-29324,  (Nov.  26, 1963) 

Where,  prior  to  the  issuance  of  a  cash 
certificate,  a  public  sale  was  vacated  on 
the  ground  that  the  sale  did  not  accord 
with  a  subsequently  announced  Depart- 
mental policy  and  where  that  policy  has 
been  superseded  by  a  broader  policy  which 
requires  that  the  Government  receive  full 
value,  the  vacation  of  the  sale  will  stand 
where  the  record  shows  that  both  the  ap- 
praised value  at  which  the  land  was  offered 
and  the  amount  of  the  high  bid  are  less 
than  the  fair  market  value  of  the  land  at 
the  date  of  sale. 

Perley  M.  Lewis  and  Mildred  C.  Lewis, 
A-28707  (Dec.  30,  1963) 

It  is  proper  to  vacate  a  sale  of  public 
land  where,  prior  to  the  issuance  of  a  cash 


certificate,  the  land  is  classified  pursuant 
to  section  7  of  the  Taylor  Grazing  Act  for 
retention  in  Federal  ownership. 
Violet  M.  Brown,  A-29019  (Jan.  9,  1964) 

Where,  prior  to  the  issuance  of  a  cash 
certificate,  a  public  sale  was  vacated  on 
the  ground  that  the  sale  did  not  accord 
with  a  subsequently  announced  Depart- 
mental policy  and  where  that  policy  has 
been  superseded  by  a  broader  policy  which 
requires  that  the  Government  receive  full 
value  for  its  property,  the  vacation  of  the 
sale  will  stand  where  the  record  shows  that 
both  the  appraised  value  at  which  the  land 
was  offered  and  the  amount  of  the  high 
bid  were  less  than  the  fair  market  value 
of  the  land  at  the  date  of  the  sale. 
Albert  Meeks  and  Helen  Louise  Meeks, 
A-29366  (Jan.  9,  1964) 

Land  valuable  for  gold  is  not  subject  to 
public  sale. 

Mrs.  Marion  E.  Beresford,  A-30015  (Apr.  6, 
1964) 

A  public  sale  is  properly  vacated  and 
public  sale  applications  rejected  when  the 
appraised  value  of  the  land  and  the  high 
bid  at  the  sale  do  not  reflect  the  fair 
market  value  of  the  land  as  of  the  date  of 
the  sale. 

Myron  J.  Nelson  et  ah,  A-30069  (June  1, 
1964) 

A  sale  of  public  land  will  be  vacated 
where,  prior  to  the  issuance  of  a  cash  cer- 
tificate, it  is  determined  that  all  but  one 
subdivision  of  the  land  involved  in  the 
sale  is  needed  for  a  wildlife  management 
area  and  the  remaining  tract  is  so  con- 
nected to  other  public  land  that  its  trans- 
fer to  private  ownership  would  not  benefit 
the  use  and  administration  of  other  public 
land  or  the  public  interest. 
Mr.  and  Mrs.  Virl  E.  Winder,  Mr.  and  Mrs. 
Vernon  Russell  Allred,  A-29682  (June  18, 
1964) 

It  is  proper  to  vacate  a  public  sale  of 
land  when  the  appraised  value  of  the  land 
and  the  high  bids  received  at  the  sale  did 
not  reflect  the  fair  market  value  of  the 
land  as  of  the  date  of  the  sale. 
Glen  Briggs,  A-30272  (Sept.  10,  1964) 

Where  a  public  sale  application  has  been 
rejected  for  the  reason  that  the  lands  ap- 
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plied  for,  shown  by  an  1873  survey  as 
riparian  land  on  the  north  bank  of  the 
Canadian  River,  are  now  submerged  by 
the  river,  but  the  latest  survey  informa- 
tion is  14  years  old  and  there  is  a  possi- 
bility that  subsequent  changes  of  the  river 
have  caused  all  or  part  of  the  submerged 
lands  to  reappear  as  fast  land  on  the  north 
hank  of  the  river,  the  case  will  be  re- 
manded for  determination  of  the  present 
facts  and  for  further  consideration  of  the 
application  in  light  of  the  determined  facts. 
Vemer  V.  Parker,  A-30123  (Oct.  2,  1964) 

A  public  sale  is  properly  vacated  and  a 
public  sale  application  rejected  when  it  is 
determined  subsequent  to  the  sale  that  the 
land  should  be  retained  in  Federal  owner- 
ship for  possible  recreational  use. 

A  public  sale  may  be  canceled  prior  to 
the  issuance  of  a  cash  certificate  where  it 
is  determined  that  the  land  has  possible 
value  for  recreational  purposes,  and  it  is 
not  essential  that  a  positive  finding  of 
value  for  such  purposes  be  made. 
John  W.  Spencer,  A-30166  (Dec.  18,  1964) 

II.  APPLICANTS 

When  a  corporation  which  is  declared 
the  purchaser  at  a  public  sale  is  wholly 
owned  by  a  parent  corporation,  it  will  be 
required  to  furnish  the  statement  required 
by  43  CFR  250.12(b)  (1)  showing  the  ex- 
tent of  control  of  the  stock  of  the  parent 
corporation  by  aliens  or  persons  having  ad- 
dresses outside  of  the  United  States  as 
though  the  parent  corporation  were  the 
purchaser. 

Madge  V.  Rod  da,  Lockheed  Propulsion 
Company,  A-29483  (Nov.  12,  1963) 

70  I.D.  481 
III.  APPLICATIONS 

A  defect  in  an  application  for  the  public 
sale  of  an  isolated  tract  does  not  affect  the 
validity  of  the  sale  thereafter  held  since 
the  filing  of  an  application  is  not  a  pre- 
requisite to  the  holding  of  the  sale. 
Henry  Petz,  Mary  B.  Wilson,  Administra- 
trix of  the  Estate  of  Frank  H.  Wilson, 
A-27017   (Feb.  11,  1955)  62  I.D.  33 

Where  it  appears  from  the  records  of  the 
Department  that  land  embraced  in  a  power 
site  withdrawal  created  by  the  President 
under  the  act  of  June  25,  1910,  may  have 
been  erroneously  withdrawn  or  is  without 


value  for  power  site  purposes,  and  an  ap- 
plication for  the  public  sale  of  such  land 
is  filed,  a  field  examination  of  the  land  will 
be  ordered  to  determine  if  such  is  the  case, 
and,  if  so,  consideration  will  be  given  to 
a  revocation  of  the  withdrawal  so  as  to 
open  the  lands  for  disposal  at  public  sale. 
If  the  land  is  determined  to  be  valuable 
for  a  power  site,  the  applicant  can  seek  to 
have  the  land  restored  for  disposition  pur- 
suant to  section  24  of  the  Federal  Power 
Act,  subject  to  the  conditions  therein 
stated. 

Weyerhaeuser  Timder  Company,  A-27137 
(Aug.  11,  1955)  62  I.D.  305 

An  application  for  the  public  sale  of 
lands  embraced  in  an  oil  shale  withdrawal 
is  properly  rejected,  and  the  application 
cannot  be  held  in  suspense  until  such  time 
as  the  lands  are  restored  to  disposition 
under  the  public  land  laws. 
Effie  Ellen  Cox,  A-27175  (Dec.  12,  1955) 

As  the  Secretary  may  offer  a  tract  of 
land  for  sale  at  public  auction  on  his  own 
motion,  the  possibility  that  a  sale  applica- 
tion may  contain  an  erroneous  statement 
does  not  affect  the  validity  of  the  sale  or 
provide  a  basis  for  canceling  the  sale. 
Carl  G.  Allen,  Rhoda  R.  Adamson,  A-27865 
(Apr.  13,  1959) 

It  is  proper  to  suspend  action  on  an 
application  for  public  sale  of  land  where 
that  land  is  included  in  a  prior  application 
filed  by  a  Federal  agency  for  the  with- 
drawal of  the  land  for  the  use  and  benefit 
of  that  agency. 
Arnold  B.  Runge,  A-28067  (Sept.  18,  1959) 

A  public  sale  application  is  properly  re- 
jected for  land  which  is  withdrawn  as  a 
phosphate  reserve  where  the  Geological 
Survey  and  the  Bureau  of  Land  Manage- 
ment have  reported  that  disposal  of  surface 
rights  would  interfere  unreasonably  with 
operations  under  the  mineral  leasing  laws. 
Paul  T.  Walton,  A-28353  (July  25,  1960) 

After  a  protest  against  the  public  sale  of 
a  tract  of  land  was  finally  dismissed  and 
the  land  awarded  to  the  high  bidder  at  the 
sale,  a  pending  public  sale  application  filed 
by  the  protestant  for  a  portion  of  the  tract 
is  properly  rejected,  the  application  having 
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been  filed  after  the  tract  was  offered  for 

public  sale. 

Carl  G.  Allen,  A-28450  (Nov.  15, 1960) 

Land  subject  to  withdrawal  for  reclama- 
tion purposes  is  not  available  for  public 
sale  so  that  a  public  sale  application  is 
properly  rejected  for  this  reason. 
Consumers  Agency,  Inc.,  A-28769  ( Oct.  25, 
1961) 

The  filing  of  an  application  for  the  sale 
of  public  land  at  auction  does  not  vest  in 
the  applicant  any  right  or  privilege  which 
precludes  the  Department  from  rejecting 
the  application  in  the  exercise  of  the  dis- 
cretion which  the  public  sale  law  vests  in 
the  Secretary  of  the  Interior. 
Monolith  Portland  Cement  Company, 
A-28728  (July  11,  1962) 

A  public  sale  application  is  properly 
rejected  where  all  the  land  applied  for  is 
included  in  an  outstanding  homestead 
entry. 

Harry  Alvon  Knotts,   A-28797    (July  27, 
1962) 

Land  subject  to  a  second-form  with- 
drawal for  reclamation  purposes  is  not 
available  for  public  sale  so  that  a  public 
sale  application  for  such  land  is  properly 
rejected  for  this  reason. 
Atherton  S.  Burlingham  and  Hilda  8. 
Burlingham,  A-29029  (Aug.  6,  1962) 

The  moratorium  on  filing  certain  appli- 
cations for  unclassified  public  lands  also 
precluded  the  acceptance  of  a  proposed 
amendment  made  during  the  moratorium 
period  to  substitute  different  lands  for 
those  described  in  a  public  sale  application 
filed  before  the  moratorium. 
Nancy  M.  Rice,  A-29076  (Dec.  10,  1962) 

A    public    sale     application    must    be 
rejected  where  the  land  is  withdrawn  from 
settlement,  location,  sale,  or  entry. 
Louis  Signalness,  A-29640  (Sept.  4,  1963) 

Leonora  W.  Luntsford,  A-29927  (Nov.  26, 
1963) 

IV.  AWARD  OF  LANDS 

In  a  division  among  conflicting  prefer- 
ence-right claimants  of  lands  offered  at 
public  sale,  the  land  awarded  need  not  be 
contiguous  to  the  claimant's  privately 
owned  land,  if  the  award  is  otherwise 
equitable. 


Where  a  tract  of  land  has  been  awarded 
to  a  bidder  at  a  public  sale  solely  for  the 
purpose  of  giving  the  bidder  a  needed  out- 
let to  a  county  road,  and  it  is  impossible 
on  the  basis  of  the  evidence  to  determine 
whether  an  outlet  in  fact  is  needed  and 
whether  the  award  made  will  give  the 
desired  outlet,  the  case  will  be  remanded 
for  a  determination  of  the  facts. 
George  and  John  Arkoosh,  Vivian  Bahr, 
A-26988  (Feb.  25,  1955)  62  I.D.  62 

Where  two  landowners  assert  preference 
rights  to  an  isolated  tract  located  on  an 
island,  and  it  is  determined  that  neither 
party  owns  land  actually  adjoining  the 
island,  it  can  be  awarded  only  to  the 
party  who  was  the  high  bidder  at  the  sale. 
Inert  Amundson,  Peter  Evans,  A-27078 
(Mar.  24,  1955) 

An  award  of  land  on  public  sale  between 
two  preference-right  claimants  will  be 
reversed  where  all  the  land  has  been  in- 
cluded in  a  grazing  lease  issued  to  one 
claimant  and  equitable  considerations 
based  upon  desirable  land  use,  land  pat- 
tern, fences,  and  other  factors  providing 
for  proper  utilization  of  the  land  require 
that  all  of  the  land  be  awarded  to  that 
claimant. 

Arne  Hoem,  Delia  Plaggemeyer,  A-27081 
(June  23,  1955)  62  I.D.  240 

Where  only  one  legal  subdivision  is  of- 
fered for  sale  as  an  isolated  tract  and  two 
contiguous  landowners  assert  a  preference 
right  to  purchase  the  tract,  the  tract  will 
not  be  awarded  to  the  applicant  for  sale 
if  the  award  would  seriously  disrupt  a  long 
established  land  use  pattern  and  violate 
good  range  practices. 
Albert  Hitchens,  A-27135  (Aug.  1,  1955) 

Where  an  isolated  tract  consisting  of 
only  one  subdivision  is  offered  at  public 
sale  and  two  preference-right  claimants 
bid  for  the  tract,  it  should  be  awarded  to 
the  qualified  applicant  for  the  sale  where 
there  are  no  equitable  considerations  re- 
quiring an  award  to  the  other  claimant. 
Harry  A.  Bradley,  Harry  V.  Petersen, 
A-27215  (Nov.  22, 1955) 

Where  an  isolated  tract  consisting  of 
three  subdivisions  has  been  divided  be- 
tween two  preference-right  claimants,  one 
subdivision  being  awarded  to  one  claimant 
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solely  for  the  purpose  of  giving  the  claim- 
ant a  needed  passageway  from  one  portion 
of  her  privately  owned  lands  to  another, 
and  it  develops  that  the  claimant  has  dis- 
posed of  one  portion  of  the  privately  owned 
lands,  all  the  subdivisions  will  not  be 
awarded  to  the  other  claimant  where  there 
is  no  convincing  demonstration  of  such 
equitable  considerations  as  would  require 
such  an  award  and  there  is  a  possibility 
that  the  first  claimant  may  still  have  some 
need  for  the  subdivision  awarded  to  her, 
but  the  case  will  be  remanded  for  a  deter- 
mination of  the  facts  respecting  the  claims 
of  both  parties. 

Ray  Underwood,  Mary  A.  Brice,  A-27223 
(Nov.  23, 1955) 

Where  neither  of  two  persons  who  sub- 
mitted written  bids  for  land  offered  at 
public  sale  has  a  preference  right  to  pur- 
chase several  of  the  offered  tracts,  and 
where  the  conflicting  bids  are  identical  in 
amount,  an  award  of  the  tracts  to  the  per- 
son whose  bid  was  first  received  is  required 
by  Departmental  regulation. 
Capital  Livestock  Company,  James  Bom- 
part,  A-27288  (Dec.  27, 1955)        62  I.D.  473 

Where  only  one  subdivision  of  land  is 
offered  at  a  public  sale  and  it  adjoins  the 
lands  of  two  preference-right  claimants,  the 
tract  will  be  awarded  to  the  applicant  for 
the  sale  where  it  appears  that  there  are 
no  equitable  considerations  to  justify  mak- 
ing an  award  to  the  other  preference-right 
claimant. 

Charles  H.  Tomlin,  A-27134  (Mar.  26, 
1956) 

Where  in  an  appeal  to  the  Secretary  from 
a  division  of  lands  offered  at  public  sale 
between  two  preference-right  claimants, 
the  appellant  alleges  that  he  has  a  water 
right  on  one  subdivision  awarded  to  the 
conflicting  preference-right  claimant,  but 
does  not  submit  any  evidence  to  support  his 
alleged  water  right  although  the  existence 
of  such  a  right  would  present  a  justifiable 
basis  for  changing  the  award,  the  award 
will  not  be  changed. 

Where  a  tract  of  public  land  offered  for 
public  sale  is  divided  between  two  prefer- 
ence-right claimants  in  a  fair  and  equitable 
manner,  the  mere  fact  that  there  is  a  small 
difference  in  the  appraised  value  per  acre 
of  the  land  awarded  to  one  claimant  does 


not  provide  a  substantial  basis  for  chang- 
ing  the   award    where   such   claimant   is 
awarded  a  larger  acreage  of  land. 
M.    L.     Oldroyd,    Merle    and    Zelda    K. 
McPherson,  A-27315  (July  5,  1956) 

Where  only  one  legal  subdivision  is  of- 
fered for  sale  upon  the  application  of  a 
preference-right  claimant  and  another  ad- 
joining landowner,  who  has  held  a  grazing 
lease  on  the  land,  also  asserts  a  preference 
right  to  purchase  the  land,  the  fact  that  the 
latter  has  used  the  land  as  a  passageway 
for  his  stock  and  to  reach  water  is  not  a 
sufficient  "equitable  consideration"  to  re- 
quire an  award  to  him  rather  than  to  the 
applicant  for  the  sale  where  it  appears 
that  in  order  to  reach  the  land  offered  at 
sale  it  is  necessary  for  him  to  cross  private 
land  owned  by  the  applicant  for  the  sale 
and  that  the  watering  place  for  his  stock 
is  located  on  the  private  land  of  the  appli- 
cant for  the  sale. 

George   F.    Storman,    A-27139    (July    25, 
1956) 

Where  a  tract  of  land  has  been  awarded 
to  a  bidder  at  a  public  sale  solely  for  the 
purpose  of  giving  the  bidder  a  needed  out- 
let to  a  county  road,  and  it  is  determined 
after  a  supplemental  field  examination 
that  an  outlet  exists  through  a  lease  of 
land  made  by  the  bidder  and  that  in  any 
event  the  award  would  not  give  the  desired 
outlet  or  is  not  necessary  for  that  purpose, 
the  award  will  be  vacated  as  to  that  tract 
of  land. 

George  and  John  Arhoosh,  Vivian  Bahr, 
A-26988  (Supp.)    (Aug.  14,  1956) 

Where  a  single  subdivision  of  public 
land  is  offered  for  public  sale  on  the  Gov- 
ernment's own  motion,  and  two  or  more 
adjoining  landowners  assert  preference 
rights  to  purchase  the  land  offered,  an 
award  should  be  made  after  a  determina- 
tion of  each  party's  relative  need  for  the 
land,  considering  such  factors  as  historic 
use,  land  pattern,  etc.,  and  the  award 
should  not  be  made  simply  to  the  first  per- 
son asserting  his  preference  right  to  pur- 
chase. 

Where  two  or  more  preference-right 
claimants  assert  a  preference  right  to  pur- 
chase a  single  subdivision  of  public  land 
offered  for  public  sale,  and  the  record  does 
not  contain  sufficient  evidence  concerning 
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the  relative  needs  of  the  parties  for  the 
land  offered,  the  ease  will  be  remanded  to 
the  Bureau  of  Land  Management  for  fur- 
ther consideration  and  a  field  examination, 
if  necessary. 

James  A.  Neal,  Guy  B.  and  Wilda  J.  Sei- 
hert,  A-27309  (Aug.  15,  1956)     63  I.D.  266 

Where  only  one  subdivision  of  land  is  of- 
fered at  public  sale  on  the  Government's 
own  motion,  the  land  adjoins  the  lands  of 
two  preference-right  claimants,  and  it  is 
determined  that  an  award  of  the  tract  to 
one  preference-right  claimant  will  result  in 
a  more  desirable  land  pattern,  the  award 
will  not  be  disturbed  in  the  absence  of  a 
clear  showing  that  the  award  fails  to  con- 
sider a  material  fact,  or  is  otherwise  er- 
roneous. 

Guy  B.  and  Wilda  J.  Scioert,  James  A. 
Neal,  A-27524  (Dec.  12,  1957) 

Where  in  an  appeal  to  the  Secretary  of 
the  Interior  from  a  decision  of  the  Direc- 
tor, Bureau  of  Land  Management,  award- 
ing lands  offered  at  public  sale,  a  prefer- 
ence-right claimant  presents  evidence  tend- 
ing to  show  that  the  basis  for  making  the 
award  may  have  been  in  error,  and  the 
record  is  not  conclusive  on  the  points 
raised,  the  case  will  be  remanded  to  the 
Bureau  for  further  field  examination  and 
reconsideration. 

Bernice  Esther  Edstrom  et  ah,  A-27530 
(Jan.  23,  1958) 

An  award  of  lands  offered  at  public  sale 
between  two  preference-right  claimants 
will  not  be  disturbed  where  the  appellants 
fail  to  present  convincing  evidence  that  the 
award  was  unfair  or  based  upon  material 
error,  and  the  award  appears  to  have  been 
properly  made  upon  the  basis  of  topog- 
raphy of  the  lands,  desirable  land  pattern, 
and  historical  use  of  the  lands. 
Ormand  L.  and  Myrtle  A.  Hurt,  A-27544 
(Feb.  14,  1958) 

Where  two  persons  owning  land  adjoin- 
ing two  or  more  subdivisions  of  a  tract  of 
land  offered  at  public  sale  assert  prefer- 
ence-right claims  to  purchase  the  tract,  it 
is  improper  to  award  one  of  the  subdivi- 
sions to  each  claimant  solely  on  the  basis 
of  the  fact  that  each  owns  land  adjoining 
one  subdivision  without  first  determining 
the  relative  needs  of  the  claimants  for  the 


land  and  factors  of  historical  use,  desir- 
able land  pattern,  etc. 

Joseph  H.  Greenhalgh,  Charles  O.  Miller, 
A-27561  (May  6, 1958) 

Where  only  one  subdivision  of  land  is 
offered  at  public  sale  and  it  adjoins  the 
lands  of  two  preference-right  claimants, 
the  tract  will  be  awarded  to  the  applicant 
for  the  sale  where  it  appears  that  there  are 
no  equitable  considerations  to  justify  an 
award  to  the  other  preference-right 
claimant. 

George  W.  Altfillsch,  A-27562  (May  6, 
1958) 

In  the  absence  of  acceptable  evidence  to 
support  the  preference  right  asserted  by 
two  competing  bidders,  an  award  of  the 
land  to  the  highest  bidder  is  required  by 
Departmental  regulations. 
Don  C.  Shafer,  Thomas  A.  Miller,  A-27645 
(Sept.  15, 1958) 

The  rule  that  land  will  not  be  disposed 
of  in  less  than  the  smallest  legal  subdivi- 
sion is  a  rule  of  administrative  conven- 
ience, and  an  award  of  less  than  a  legal 
subdivision  may  be  made  where  the  par- 
ticular circumstances  warrant  such  action. 
Charles  O.  Miller,  Joseph  H.  Greenhalgh, 
A-27822  (Mar.  4, 1959) 

An  award  of  lands  offered  at  public  sale 
between  two  preference-right  claimants 
will  not  be  disturbed  where  the  appellant 
fails  to  present  convincing  evidence  that 
the  award  was  unfair  or  based  upon  ma- 
terial error,  and  the  award  appears  to  have 
been  properly  made. 

Mendell  P.  Schneider,  A-27891  (Apr.  23, 
1959) 

In  the  absence  of  acceptable  evidence  to 
support  a  preference-right  claim  to  land 
offered  at  public  sale,  the  land  must  be 
awarded  to  the  highest  bidder. 
Elizaoeth  A.  Tallon,  Oscar  Jones,  A-27910 
(May  18,  1959) 

Charles  Kile  et  al,  A-27872  (Dec.  1,  1959) 
The  Collier  Company,  A-28278  (June  10, 
1960) 

An  award  of  lands  offered  at  public  sale 
between  three  preference-right  claimants 
of  one  legal  subdivision  to  each  claimant 
will  not  be  disturbed  where  the  appellants 
fail  to  present  convincing  evidence  that 
the  award  was  unfair  or  based  upon  ma- 
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terial  error,  and  the  award  appears  to 
have  been  properly  made  on  the  basis  of 
equalizing  the  number  of  acres  awarded 
each  preference-right  claimant,  the  topog- 
raphy of  the  lands,  desirable  land  pattern, 
and  historical  use  of  the  lands. 
Henry  W.  and  Beatrice  H.  Luhmann, 
A-27941  (Supp.)    (June  15,  1959) 

An  award  of  lands  offered  at  public  sale 
between  two  preference-right  bidders  will 
not  be  disturbed  in  the  absence  of  convinc- 
ing evidence  that  the  award  works  an  un- 
due hardship  on  the  protestant,  conflicts 
with  historic  use,  or  creates  an  undesirable 
land  pattern. 

ffillbum   Wolf  Reed,   A-27951    (July   27, 
1959) 

Where  acceptable  evidence  of  ownership 
of  land  contiguous  to  a  tract  offered  at 
public  sale  is  not  submitted  by  preference- 
right  claimants  within  30  days  after  the 
sale,  the  land  is  properly  awarded  to  the 
highest  bidder  at  the  sale. 
Lawrence  V.  Lindbloom,  A-27993  (Aug.  4, 
1959) 

The  general  rule  is  that  where  a  single 
subdivision  is  offered  for  public  sale  and 
two  or  more  adjoining  landowners  assert 
a  preference  right  to  purchase,  if  the  ap- 
plicant for  the  sale  is  not  a  preference- 
right  claimant  the  award  will  be  made  to 
the  first  person  asserting  a  preference 
right  in  the  absence  of  equitable  consid- 
erations justifying  an  award  to  some  other 
preference-right  claimant. 

An  award  of  a  single  subdivision  of  pub- 
lic land  offered  at  public  sale  to  the  first 
person  asserting  a  preference  right  to  pur- 
chase will  not  be  disturbed  where  the  ap- 
plicant for  the  sale  is  not  a  preference- 
right  claimant  and  there  are  no  equitable 
considerations  requiring  an  award  to  any 
other  preference-right  claimant. 
Ervin  Carl  and  Sadie  V.  Lembke,  A-28015 
(Supp.)    (Oct.  5,  1959)  66  I.D.  345 

When  the  preference-right  claimants  are 
unable  to  agree  upon  a  division  of  land 
offered  for  public  sale  and  one  is  unwilling 
to  accept  the  division  made  by  the  man- 
ager and  there  is  conflict  in  the  record  as 
to  basic  factors  which  determine  the  util- 
ity of  the  land  to  the  claimants,  a  new 
field  examination  will  be  ordered. 
Flora  E.  Gray,  A-28002  (Oct.  19,  1959) 


Where  tracts  of  land  sold  at  public  sale 
have  been  patented  pending  an  appeal  by 
an  unsuccessful  bidder  for  the  land,  this 
Department  has  lost  jurisdiction  over  the 
land  and  will  not  recommend  institution 
of  action  to  cancel  the  patents  where  the 
unsuccessful  bidder  does  not  request  such 
action  and  no  factor  of  public  interest 
requires  it. 
Charles  Kik  et  al,  A-27872  (Dec.  1,  1959) 

An  award  of  lands  offered  at  public  sale 
between  two  preference-right  claimants 
based  upon  a  showing  of  long  history  of 
prior  use  will  not  be  disturbed  in  the  ab- 
sence of  evidence  that  the  award  will 
seriously  injure  the  other  claimant. 
William  Birch  Lobban,  Sr.,  William  B. 
Boyd,  A-28110  (Jan.  12, 1960) 

An  award  of  all  of  the  land  offered  at  a 
public  sale  to  one  of  two  preference-right 
claimants  is  improperly  made  where  the 
equities  do  not  warrant  such  an  award. 
The  Navajo  Tribe,  Donald  G.  Walker, 
A-27926  (Feb.  1,  1960) 

An  award  of  land  offered  at  public  sale 
to  a  preference-right  claimant  who  makes 
a  diligent  and  timely  effort  to  pay  the  ad- 
vertising costs  to  the  applicant  for  the  sale 
but  is  hindered  from  furnishing  evidence 
of  his  reimbursement  of  the  applicant  be- 
cause of  the  latter's  failure  to  indicate 
nonreceipt  of  the  payment  check  contrary 
to  the  dictates  of  ordinary  courtesy  and 
business  practice,  is  properly  allowed. 
Stanley  C.  Soho,  Albert  and  Helen  Louise 
Meeks,  A-28175   (Apr.  11,  1960) 

Where  acceptable  evidence  of  ownership 
of  land  contiguous  to  a  tract  of  land  offered 
at  public  sale  at  or  after  the  date  of  sale 
is  not  submitted  by  a  preference-right 
claimant  within  30  days  after  the  sale, 
the  land  is  properly  awarded  to  the  highest 
bidder  at  the  sale. 

Martin    H.    Shuler,    Walter    Y.    Wentz, 
A-28296  (June  13, 1960)  67  I.D.  261 

When  only  one  preference  claimant  sub- 
mits a  bid  to  purchase  land  offered  at  pub- 
lic sale,  the  land  is  properly  awarded  to 
that  claimant,  and  a  preference-right 
claimant's  offer  and  the  evidence  in  sup- 
port of  his  preference-right  claim  may  be 
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filed  by  an  agent  on  behalf  of  the  claimant. 
Francis  Orvis  Daellenoach,  A-28701 
(Nov.  21,  1961) 

An  award  of  lands  offered  at  public  sale 
apportioning  the  lands  between  two  pref- 
erence-right claimants  will  not  be  disturbed 
where  there  is  no  evidence  that  the  award 
was  unfair  or  based  upon  material  error, 
or  that  it  was  improperly  made. 
Baroarita  Montoya,  A-28885  (July  9, 1962) 

A  division  of  land  offered  for  public  sale 
by  the  Director  of  the  Bureau  of  Land 
Management  among  three  preference-right 
bidders  on  a  basis  fully  justified  by  the 
circumstances  will  be  confirmed  on  appeal. 
Maria  T.  A.  Untitling  et  al.,  A-28538 
(Supp.)   (Sept.  21,  1962) 

An  award  of  lands  offered  at  public  sale 
between  two  preference-right  claimants, 
which  denies  any  award  to  a  third  prefer- 
ence-right claimant,  will  not  be  disturbed 
when  none  of  the  claimants  presents  con- 
vincing evidence  that  the  award  was  unfair 
or  based  upon  material  error,  and  the 
award  appears  to  have  been  properly  made 
on  the  basis  of  the  topography  of  the  lands, 
desirable  land  pattern,  and  historical  use 
of  the  lands. 

E.  H.  Hamlet,  Dr.  Erwood  George  Edgar, 
A-29516  (Aug.  19, 1963) 

When  two  preference-right  claimants 
cannot  come  to  an  agreement  as  to  the  di- 
vision of  land,  it  is  proper  for  the  land 
office  to  award  all  of  the  tract  to  one 
claimant  when  considerations  of  topogra- 
phy, desirable  use,  land  pattern,  accessibil- 
ity and  need  for  the  land  favor  the  one 
claimant. 

Madge  V.  Rodda,  Lockheed  Propulsion 
Company,  A-29483  (Nov.  12,  1963) 

70 1.D.  481 

In  the  absence  of  equitable  considera- 
tions requiring  otherwise,  where  only  one 
subdivision  is  offered  for  sale  and  it  ad- 
joins the  lands  of  two  or  more  preference- 
right  claimants,  it  will  be  awarded  to  the 
applicant  for  the  sale  if  he  is  a  qualified 
preference-right  claimant. 
C.  Leo  Kiefer,  Genevieve  C.  Kiefer,  A-29803 
(Dec.  2,  1963) 

When  two  preference-right  claimants 
exist  for  a  single  subdivision  of  land  of- 


fered at  public  sale  and  one  has  appealed 
the  possible  award  of  the  land  to  the  other, 
and  subsequent  to  the  appeal  the  claimants 
submit  an  agreement  for  the  division  of  the 
land  between  them,  the  appeal  will  be  dis- 
missed and  the  case  remanded  for  further 
appropriate  action  in  light  of  the  agree- 
ment. 

Alfred  A.  Gregory,  Wilshire  Management 
Company,  Inc.,  A-30187  (July  30, 1964) 

V.  BIDDING 

Requirement  in  a  notice  of  public  sale 
for  oil  and  gas  mining  leases  on  Indian 
lands  that  sealed  bids  be  submitted  by  a 
definite  time  must  be  observed  and  where 
a  bid  covering  eight  tracts  was  submitted 
after  other  timely  bids  on  two  of  the  tracts 
had  been  opened  and  the  sale  closed  the 
late  bid  for  the  two  tracts  cannot  be  con- 
sidered. Only  the  timely  bids  are  accept- 
able under  the  public  sale  or  steps  may  be 
taken  in  accordance  with  other  provisions 
of  the  sale  to  reject  all  bids  for  the  two 
tracts  and  readvertise  those  tracts  at  an- 
other public  sale.  Bids  received  late  for 
the  public  sale  on  six  tracts  regarding 
which  no  competing  bids  had  been  received 
may  be  regarded  as  offers  to  purchase  at  a 
private  or  negotiated  sale. 
Plymouth  Oil  Company,  IA-453  (July  15, 
1955)  62  I.D.  262 

A  bid  for  some  of  the  legal  subdivisions 
of  land  included  in  an  offering  of  an  iso- 
lated tract  is  properly  rejected  where  the 
notice  of  sale  required  that  bids  be  sub- 
mitted for  the  offered  lands  in  their 
entirety. 

Redd  &  Summers,  Maoel  Marie  McComo, 
Jewell  L.  Gardner,  A-27692  (July  31, 1958) 

A  bid  for  some  of  the  legal  subdivisions 
of  land  included  in  an  offering  of  an  iso- 
lated tract  is  properly  rejected  when  the 
notice  of  sale  requires  that  bids  be  submit- 
ted for  the  tract  in  its  entirety. 
Carl  J.  Richardson,  A-28078  (June  25, 
1959) 

A  sale  of  public  land  at  auction  will  be 
set  aside  where  the  high  bidder  is  the  agent 
of  one  who  is  charged,  without  effective 
denial,  of  having  attempted  prior  to  the 
sale  to  suppress  bidding  at  the  sale. 
Stanley  C.  Soho,  A-28135  (Aug.  19, 1959) 
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VI.  CLASSIFICATION 

A  protest  by  a  grazing  lessee  against  the 
public  sale  of  land  included  in  his  lease  is 
properly  dismissed  where  it  does  not  ap- 
pear that  the  sale  will  seriously  disrupt 
the  grazing  operations  of  the  lessee  or  sub- 
ject him  to  undue  hardship,  since  he  may 
exercise  his  preference  right  as  an  owner 
of  adjoining  land  to  purchase  part  of  the 
lands  to  be  offered  at  the  sale. 
Louis  R.  Masek,  A-27027  (Feb.  9, 1955) 

Where  an  isolated  area  of  public  land 
comprising  approximately  37  acres  is  suit- 
able for  disposition  in  its  entirety  as  an 
isolated  tract  or  possibly  as  several  small 
tracts,  it  is  in  the  public  interest  to  dispose 
of  it  as  an  isolated  tract  where  there  is  no 
assurance  that  the  entire  area  could  be  dis- 
posed of  at  once  as  small  tracts  and  where 
small  tract  disposition  would  require  a 
further  survey  of  the  land. 
James  J.  Kendrew,  A-27145  (Apr.  8,  1955) 

An  application  for  the  public  sale  of  land 
will  be  rejected  where  the  land  is  chiefly 
valuable  for  timber  reproduction  and 
should  be  retained  in  Federal  ownership 
for  administration  as  part  of  a  sustained- 
yield  program. 
Jacob  L.  HansetJi,  A-27156  (July  27,  1955) 

Where  a  protest  is  filed  against  the  pub- 
lic sale  of  an  isolated  tract  and  thereafter 
the  protestant  files  an  application  which 
conflicts  with  the  public  sale,  and  the 
record  raises  a  question  as  to  the  propriety 
of  the  classification  of  the  land  as  suitable 
for  disposal  at  public  sale  but  there  is  in- 
sufficient evidence  in  the  record  to  deter- 
mine the  controversy,  it  is  proper  to  re- 
mand the  case  for  reconsideration  of  the 
classification  of  the  land  in  view  of  the 
conflicting  application. 
R.  W.  Richmond,  A-27194  (Aug.  4,  1955) 

A  public  sale  application  is  properly  re- 
jected where  the  application  was  filed 
some  4  years  after  an  application  for  the 
same  land  filed  by  a  State  under  the  Rec- 
reation Act  of  1926,  as  amended,  and 
where  the  land  is  found  to  be  chiefly 
valuable  for  recreational  purposes. 
Edwin  NivensJci,  A-27180  (Nov.  14,  1955) 

Where  a  tract  of  public  land  proposed 
for  public  sale  is  surrounded  on  three  sides 
by  other  public  land  under  grazing  permits 


or  licenses,  and  disposal  of  the  land  would 
result  necessarily  in  a  readjustment  of  the 
grazing  permits  or  licenses,  complicating 
the  land  pattern  and  range  use  and  ad- 
ministration and  adversely  affecting  the 
livestock  operations  of  the  permittees  or 
licensees,  it  is  proper  to  reject  the  applica- 
tion. 
Helen  Rinehart,  A-27210  (Nov.  22,  1955) 

A  public  sale  application  for  an  isolated 
tract  of  public  land  will  be  rejected  where 
the  land  is  highly  valuable  for  recreational 
purposes  and  affords  the  general  public 
access  to  the  San  Juan  National  Forest. 
Lafayette  M.  Hughes,  A-27213  (Dec.  28, 
1955) 

An  application  for  public  sale  is  prop- 
erly rejected  where  disposal  of  the  land 
applied  for  to  private  ownership  would 
result  in  blocking  a  stock  driveway  and 
would  unreasonably  interfere  with  live- 
stock operations. 
Orie  W.  Robison,  A-27609  (July  22,  1958) 

A  protest  against  a  public  sale  on  the 
ground  that  it  will  deprive  the  protestants 
of  a  long-established  livestock  trail  is  prop- 
erly dismissed  where  the  lands  are  suit- 
able for  disposition  by  public  sale  and  the 
protestants  fail  to  sustain  their  protest 
with  any  convincing  evidence. 
Howard  Williams  et  al.,  B.  H.  Stringliam, 
A-27500  (July  22, 1958) 

Where  land  has  been  classified  for  dis- 
position under  the  Small  Tract  Act  and  the 
record  indicates  that  it  is  chiefly  valuable 
therefor,  a  public  sale  application  for  the 
land  is  properly  rejected. 
Paul  B.  and  Ruth  M.  Butler,  A-27634 
(Aug.  26, 1958) 

A  public  sale  application  is  properly  re- 
jected where  the  land  applied  for  has  been 
classified  as  suitable  for  wildlife  purposes 
and  is  required  for  retention  in  public 
ownership  for  wildlife  use  in  furtherance 
of  a  land  acquisition  project  by  a  State 
fish  and  game  department. 
Randall  Storey,  A-27573  (Sept.  22,  1958) 

An  80-acre  tract  of  public  land  sur- 
rounded on  three  sides  by  privately  owned 
land  of  a  public  sale  applicant  and  inac- 
cessible on  the  other  because  of  altitude, 
which  can  be  disposed  of  as  one  isolated 
tract  or  a  number  of  small  tracts,  is  prop- 
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erly  classified  as  suitable  for  disposal  at 
public  auction  in  a  single  tract  at  the  re- 
quest of  the  owner  of  the  surrounding 
land  because  of  the  lack  of  public  access. 
Albert  F.  Bolz,  Lionel  John  Benner  et  al., 
A-27804  (Feb.  3,  1959) 

A  half  section  of  rough,  mountainous, 
public  land  entirely  surrounded  by  pri- 
vately owned  land,  which  can  be  disposed 
of  as  one  isolated  tract  and  which  con- 
tains only  one  5-acre  tract  possibly  suitable 
for  disposal  as  a  small  tract,  is  properly 
classified  as  suitable  for  disposal  in  its 
entirety  by  public  sale. 
Regina  G.  Owen,  A-27916  (May  19,  1959) 

A  portion  of  a  grazing  permit  is  properly 
canceled  when  it  appears  that  the  land  is 
suitable  for  disposition  by  public  sale  and 
partial  cancellation  of  the  permit  will  not 
unduly  interfere  with  the  permittee's  live- 
stock operations. 
Herbert  C.  Rose,  A-27917  (July  22,  1959) 

An  isolated  tract  of  public  land  is  prop- 
erly classified  as  suitable  for  disposal  by 
public  sale  where  sale  of  the  land  will  not 
seriously  affect  grazing  operations  being 
conducted  on  the  land  under  a  grazing 
lease. 

Jewel    E.    England,    Stanley    C.     Soho, 
A-27978  (Aug.  17,  1959) 

A  public  sale  application  is  properly 
rejected  where  the  land  applied  for  has 
been,  classified  as  valuable  for  recreation 
purposes,  and  suitable  for  lease  or  sale 
under  the  Recreation  and  Public  Purposes 
Act  of  June  14,  1926,  as  amended. 
Roscoe  T.  Schafer,  A-28131  (Aug.  27, 1959) 

An  isolated  tract  of  public  land  is  prop- 
erly classified  as  suitable  for  disposal  by 
public  sale  when  sale  of  the  land  will  not 
seriously  interfere  with  grazing  operations 
being  conducted  on  the  land  under  a  graz- 
ing lease. 
James  P.  Winslow,  A-28115  (Dec.  22, 1959) 

The  mere  fact  that  the  public  sale  of  an 
isolated  tract  would  reduce  the  public  land 
area  under  administration  in  the  locality 
is  not  an  adequate  ground  for  the  rejec- 
tion of  the  application. 

Where  a  tract  of  public  land  applied  for 
under  a  public  sale  law  application  is  er- 
roneously rejected  because  sale  of  the  tract 


would  disrupt  livestock  operations  and  it 
appears  from  the  record  on  appeal  to  the 
Secretary  of  the  Interior  that  the  tract 
may  have  a  high  potential  for  recreation 
purposes,  the  case  will  be  remanded  for 
a  determination  of  its  recreational  values. 
James  E.  Biggins,  A-28169  (Feb.  11, 1960) 

Public  sale  applications  are  properly  re- 
jected where  the  lands  applied  for  are  part 
of  other  public  lands  under  grazing  li- 
censes and  permits  and  disposition  of  the 
lands  would  necessarily  result  in  a  read- 
justment of  the  grazing  permits  and  li- 
censes, complicating  the  land  pattern  and 
range  use  and  administration  and  ad- 
versely affecting  the  livestock  operations 
of  the  permittees  and  licensees. 
Ronald  E.  Pauls,  A-28226  (Mar.  29,  1960) 

An  application  for  public  sale  is  properly 
rejected  for  land  that  is  chiefly  valuable 
for  timber  production  and  should  be  re- 
tained in  public  ownership  for  timber 
management  and  watershed  protection. 
Garfield  Taylor,  A-28205  (Apr.  26, 1960) 

An  application  for  public  sale  of  public 
land  is  properly  rejected  when  disposition 
of  the  land  would  aggravate  a  deficiency 
of  forage  in  a  grazing  unit  already  over- 
allotted,  complicate  the  land  pattern  and 
range  use-administration,  and  adversely 
affect  the  livestock  operations  of  the  local 
range  users. 
Everett  E.  Jones,  A-28389  (Jan.  18,  1961) 

An  application  for  public  sale  is  prop- 
erly rejected  where  the  land  is  properly 
classified  as  chiefly  valuable  for  disposition 
under  the  Small  Tract  Act. 
Robert  James  Thompson,  A-28493  (Feb.  9, 
1961) 

An  application  for  public  sale  of  public 
land  is  properly  rejected  when  the  land  is 
valuable  for  recreational  purposes  and 
fire  control  and  disposal  would  complicate 
range  use  and  administration. 
Paul  H.  Orgish  and  Freda  Eliza  Orglsh, 
A-28560  (Feb.  12,  1962) 

A  decision  of  the  Director  of  the  Bureau 
of  Land  Management  fully  supported  by 
evidence  adduced  at  a  public  hearing 
ordered  by  the  Director  that  certain  public 
land  should  be  classified  as  suitable  for 
public  sale  and  not  for  sale  or  lease  for 
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recreation  and  public  purposes  will  not  be 

disturbed. 

Hunting  and  Fishing  Improvement   Club 

of    Stanislaus    County    et    al.,    A-28776 

(Apr.  12,  1962) 

An  application  for  public  sale  of  public 
land  which  was  rejected  by  the  Bureau  of 
Land  Management  on  the  basis  of  then 
existing  Departmental  policy  governing 
public  sales  will  be  remanded  for  recon- 
sideration when  after  an  appeal  to  the 
Secretary  has  been  taken,  the  Departmen- 
tal policy  is  revised. 
R.  A.  Ellsworth,  A-28627   (Apr.  27,  1962) 

Where  a  public  sale  application  is 
rejected  on  the  basis  of  the  Department's 
anti-speculation  policy  issued  in  1960,  and 
that  policy  is  superseded  by  the  new  land 
conservation  policy  announced  on  Feb.  14, 
1961,  the  case  will  be  remanded  for  recon- 
sideration under  the  latter  policy. 
Monolith  Portland  Cement  Company, 
A-28728  (July  11,  1962) 

An  application  for  public  sale  of  land 
which  provides  access  to  a  grazing  area 
and  is  also  useful  as  a  holding  area  and 
watering  place  of  livestock  drifting  off  the 
grazing  area  is  properly  rejected  because 
it  is  in  the  public  interest  to  retain  the 
land  in  Federal  ownership. 
Jerry  P.  Doles  et  al.,  A-29034  (Aug.  27, 
1962) 

In  the  absence  of  convincing  evidence 
that  the  wrong  land  was  classified,  a 
public  sale  application  is  properly  rejected 
where  the  land  applied  for  is  classified 
as  more  valuable  for  public  recreational 
purposes  than  for  disposal  at  public  sale. 
William  McGillvray,  A-28906  (Sept.  18, 
1962) 

It  is  proper  to  refuse  to  sell  at  public 
sale  an  isolated  tract  of  public  land  part 
of  which  the  Geological  Survey  finds  to 
be  valuable  for  phosphate  and  on  which 
part  the  exercise  of  surface  rights  would 
unreasonably  interfere  with  operations 
under  the  mineral  leasing  laws  and  the 
remaining  part  of  which  in  the  public 
interest  should  not  be  sold  at  the  present 
time. 

Clifford    P.    Hansen,    A-28816    (Sept.    21, 
1962) 


When  lands  applied  for  under  the  public 
sale  law  are  classified  as  unsuitable  for 
disposition  because  this  would  require 
reduction  of  existing  grazing  privileges, 
complicate  the  land  pattern  and  adminis- 
tration and  adversely  affect  the  livestock 
operations  of  present  range  users,  the 
classification  will  not  be  disturbed  in  the 
absence  of  substantial,  positive  evidence 
that  the  classification  is  erroneous. 
Cornelius  B.  Wedel,  A-28932  (Sept.  25, 
1962) 

Land  which  is  properly  classified  for 
retention  in  Federal  ownership  may  not  be 
disposed  of  under  the  homestead  law,  the 
public  sale  law,  or  the  small  tract  act. 
Bert  Leander  Sargent  et  al,  A-28809, 
A-29284  (Jan.  30,  1963) 

Lands  are  properly  classified  as  improper 
for  disposal  at  public  sale  when  sale  of 
the  lands  would  not  serve  a  sound  public 
purpose,  simplify  the  land  pattern,  or  im- 
prove the  management  of  the  public  lands, 
and  new  road  construction  in  the  im- 
mediate locality  indicates  a  future  poten- 
tial use  of  the  lands  for  public  recreational 
purposes. 

Neiv  Canaan  Development  Company,  Inc. 
A-29387   (Aug.  22,  1963) 

After  the  Secretary  has  determined  on 
appeal  that  action  should  be  taken  toward 
offering  land  for  public  sale,  it  is  improper 
for  the  Bureau  subsequently  to  again 
classify  the  land  as  unsuitable  for  sale 
where  there  is  no  evidence  of  any  change  in 
circumstances  which  would  warrant  such 
action. 

Winston  Wheeler  and  L.  E.  Phillips,  Jr. 
d/o/a  YZ  Cattle  Company,  A-29649 
(Aug.  26,  1963) 

Classification  of  a  rough,  mountainous 
tract  for  public  sale  will  not  be  set  aside 
in  the  absence  of  a  clear  showing  of  error. 
Joseph  Garcia  Cholame  Township  Sports- 
men's Association,  A-29324  (Nov.  26, 1963) 

It  is  proper  to  vacate  a  sale  of  public 
land  where,  prior  to  the  issuance  of  a  cash 
certificate,  the  land  is  classified  pursuant 
to  section  7  of  the  Taylor  Grazing  Act  for 
retention  in  Federal  ownership. 
Violet  M.  Brown,  A-29019  (Jan.  9,  1964) 

An  application  for  public  sale  is  prop- 
erly  rejected  when   it  appears   that   the 
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proposed  sale  would  markedly  reduce  the 
operations  of  adjacent  grazing  lessees  so 
that  their  leases  would  be  almost  without 
value  and,  while,  not  significantly  reduc- 
ing the  responsibility  of  the  Bureau  of 
Land  Management  in  the  area,  would, 
nevertheless,  by  fragmenting  the  public 
lands  make  administration  much  more 
difficult. 
William  J.  Rose,  A-29551  (Mar.  3,  1964) 

An  application  for  public  sale  is  prop- 
erly rejected  when  the  land  is  properly 
classified  as  not  mountainous  or  too  rough 
for  cultivation,  as  required  by  the  public 
sale  law,  and  such  rejection  will  not  be 
reversed  in  the  absence  of  substantial  and 
persuasive  evidence  that  the  information 
as  to  the  physical  characteristics  of  the 
land  upon  which  it  is  based  is  erroneous. 
Arndel  Corporation,  A-29165  (May  7, 1964) 

Rejection  of  an  application  for  public 
sale  of  land  on  the  ground  that  the  land 
is  not  mountainous  or  too  rough  for  cul- 
tivation will  be  sustained  in  the  absence 
of  substantial  and  persuasive  evidence  that 
the  classification  of  the  land  is  erroneous. 
Lawrence  R.  Hawley,  A-29187  (May  7, 
1964) 

A  public  sale  application  will  be  rejected 
when  it  is  determined  that  the  land  applied 
for  should  be  retained  in  public  ownership 
for  recreation  and  other  public  purposes. 
Marie  Caldwell,  A-29632   (May  26,  1964) 

It  is  proper  to  dispose  of  an  isolated 
tract  of  public  land  at  public  auction 
where  such  disposal  would  be  more  in  the 
public  interest  than  disposing  of  the  land 
through  the  medium  of  the  desert  land 
laws,  even  though  the  land  may  be  classi- 
fied as  suitable  for  agricultural  develop- 
ment. 

Beatrice  L.  Moore,  Emma  L.  Richardson, 
Idaho  013536,  013537  (Sept.  30,  1964) 

A  public  sale  is  properly  vacated  and  a 
public  sale  application  rejected  when  it  is 
determined  subsequent  to  the  sale  that  the 
land  should  be  retained  in  Federal  owner- 
ship for  possible  recreational  use. 
John  W.  Spencer,  A-30166  (Dec.  18,  1964) 

VII.  ISOLATED  TRACTS 

An  application  for  the  public  sale  of 
land  as  an  isolated  tract  must  be  rejected 
where    the    land    is    not    completely    sur- 


rounded   by    lands    held    in    non-Federal 

ownership. 

Edwin  Nivenski,  A-27180  (Nov.  14,  1955) 

Where  a  tract  of  land  offered  for  public 
sale  as  an  isolated  tract  is  determined  to 
be  prospectively  valuable  for  uranium,  the 
manager  may  determine  that  the  land 
should  not  be  sold  even  though  a  bidder 
has  been  declared  purchaser  since  the 
pertinent  regulation  gives  the  manager 
authority  to  make  such  a  determination  at 
any  time  up  to  the  issuance  of  the  cash 
certificate. 

Lands  valuable  for  uranium  are  not  sub- 
ject to  public  sale  as  isolated  tracts. 
Buck      Willcoxson,      A-27402,      A-27403 
(Dec.  17,  1956) 

Lands    valuable   for   uranium    are   not 
subject  to  public  sale  as  isolated  tracts. 
Roscoe    T.    Schafer,    A-28131    (Aug.    27, 
1959) 

An  application  for  the  public  sale  of  land 
as  an  isolated  tract  must  be  rejected  if  the 
land  is  not  completely  surrounded  by  land 
held  in  non-Federal  ownership  or  by  per- 
manently withdrawn  land. 
Steve  Wolfe,  Nick  Smolcy,  Jr.,  A-28306 
(June  10, 1960) 

Land  cannot  be  sold  as  an  isolated  tract 
where  it  is  not  completely  surrounded  by 
land  held  in  non-Federal  ownership  or  is 
not  so  effectively  separated  from  other 
federally  owned  lands  by  some  permanent 
withdrawal  or  reservation  as  to  make  its 
use  with  such  lands  impracticable. 
Catherine  A.  Hibbert,  A-28580  (Mar.  10, 
1961) 

An  application  for  public  sale  of  5  acres 
of  land  as  an  isolated  tract  is  properly 
rejected  when  the  land  is  but  part  of  an 
isolated  tract  of  32^  acres. 
John  J.  and  Irma  J.  McNamara,  A-28682 
(Aug.  1,  1961) 

A  tract  of  public  land,  otherwise  iso- 
lated, which  adjoins  other  public  land 
covered  by  a  stock  driveway  withdrawal, 
is  isolated  within  the  meaning  of  the  per- 
tinent regulation  43  CFR  250.6(b). 
Ralph  Faulkner,  A-29385  (July  11,  1963) 

Land  valuable  for  gold  is  not  subject  to 
public  sale. 
Rosemon  Willis,  A-29538  (Aug.  27,  1963) 
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It  is  proper  to  dispose  of  an  isolated  tract 
of  public  land  at  public  auction  where  such 
disposal  would  be  more  in  the  public  inter- 
est than  disposing  of  the  land  through 
the  medium  of  the  desert  land  laws,  even 
though  the  land  may  be  classified  as  suit- 
able for  agricultural  development. 
Beatrice  L.  Moore,  Emma  L.  Richardson, 
Idaho  013536,  013537  (Sept.  30,  1964) 

VIII.  PREFERENCE  RIGHTS 

One  who  owns  land  merely  touching  the 
corner  of  an  isolated  tract  is  not  entitled  to 
the  preference  granted  by  the  first  proviso 
of  section  2455  of  the  Revised  Statutes,  as 
amended,  to  the  owners  of  land  contiguous 
to  the  isolated  tract  offered. 

A  person  has  no  preference  right  in  con- 
nection with  a  public  sale  of  an  isolated 
tract  merely  because  he  holds  a  grazing 
lease  on  the  tract  to  be  sold. 
Henry  Pctz,  Mary  B.  Wilson,  Administra- 
trix of  the  Estate  of  Frank  H.  Wilson, 
A-27017  (Feb.  11,  1955)  62  I.D.  33 

Where  preference-right  claims  are  as- 
serted for  two  tracts  of  land  offered  at 
public  sale  by  a  father  on  behalf  of  his 
daughter,  who  was  the  applicant  for  the 
sale  and  who  asserted  in  her  application 
that  she  owned  land  contiguous  to  one 
of  the  tracts,  the  preference-right  claims 
are  properly  disallowed  where  it  appears 
that  such  contiguous  land  is  owned  by  a 
family  corporation  and  that  the  only  land 
contiguous  to  the  other  tract  is  owned  by 
the  father  in  his  own  name. 
Herma  Werner  Irvine,  A-27031,  (Feb.  15, 
1955)  62  I.D.  38 

A  person  who  owns  land  adjoining  a  sin- 
gle subdivision  of  a  tract  consisting  of 
two  or  more  contiguous  subdivisions  is  an 
owner  of  land  contiguous  to  the  entire 
tract  within  the  meaning  of  section  2455, 
Revised  Statutes,  granting  owners  of  con- 
tiguous land  a  preference  right  to  purchase 
isolated  tracts  offered  for  public  sale,  not- 
withstanding that  his  land  does  not  adjoin 
any  of  the  other  subdivisions  within  the 
tract. 

George  and  John  Arkoosh,  Vivian  Bahr, 
A-26988  (Feb.  25, 1955)  62  I.D.  62 


Where  the  owner  of  contiguous  land 
submits  a  timely  preference-right  claim 
for  lands  offered  at  public  sale  on  the  last 
day  of  the  preference-right  period  and 
tenders  his  personal  check  which  is  later 
dishonored,  the  preference-right  claim 
should  be  rejected. 

John  W.  Roundy  et  al.,  A-27127  (Mar.  28, 
1955)  62  I.D.  116 

Where  a  person  asserting  a  preference 
right  to  purchase  land  offered  for  sale  as 
an  isolated  tract  fails  to  accompany  his 
claim  with  the  purchase  price  of  the  land 
within  the  30-day  period  after  the  highest 
bid  has  been  received,  he  loses  his  right  to 
assert  his  preference  right. 
Sam  Henry  Sober  &  Sons,  Inc.,  A-27141 
(June  21,  1955) 

Where  the  United  States  acquires  title 
to  land  in  trust  for  an  Indian  tribe,  the 
tribe  is  the  beneficial  owner  of  the  land 
and  such  ownership  is  sufficient  to  entitle 
it  to  assert  a  preference-right  claim  to 
purchase  adjoining  public  land  which  is 
offered  for  sale. 

One  who  shows  that  he  is  the  owner  of  a 
fee  simple  title  to  land  contiguous  to  land 
offered  at  public  sale  is  a  preference-right 
claimant  within  the  meaning  of  the  public 
sale  law  and  the  regulations  thereunder 
although  the  minerals  in  his  land  are  re- 
served to  his  grantor. 

Where  an  Indian  tribe  asserts  a  prefer- 
ence right  to  purchase  land  offered  at  pub- 
lic sale,  evidence  contained  in  the  files  of 
the  Department  showing  ownership  of  con- 
tiguous land  to  be  in  the  tribe  may  properly 
be  considered  in  determining  the  validity 
of  the  asserted  claim. 

Howard   M.    Wilson,   The   Navajo   Tribe, 
A-27233  (Jan.  23,  1956)  63  I.D.  36 

One  who  fails  to  submit  satisfactory  evi- 
dence of  his  ownership  of  contiguous  land 
within  30  days  after  the  date  of  a  public 
sale  loses  his  preference  right  to  purchase 
the  land. 

Fred  and  Mildred  M.  Bohen  et  al.,  A-27280 
(Feb.  17,  1956)  63  I.D.  65 

A  preference-right  claimant  for  land 
sold  at  public  sale  must  show  that  he  con- 
tined  to  own  contiguous  land  at  the  end  of 
the  preference  period. 
Charles  H.  Tomlinf  A-27134  (Mar.  26, 
1956) 
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The  purchaser  of  a  tract  of  public  land 
under  the  Small  Tract  Act  (43  U.S.C.  sec. 
682a)  is  entitled  to  a  preference  right  to 
purchase  adjoining  public  lands  under  the 
Public  Sale  Act  (43  U.S.C.  sec.  1171). 
Public  Sale  Act,  M-36356  (July  9,  1956) 

The  owner  of  private  lands  which  are 
near  to,  but  not  touching,  an  island  of  the 
United  States  offered  at  public  sale,  is  not 
an  owner  of  contiguous  land  and  therefore 
not  a  preference-right  claimant. 
Mrs.  M.  H.  Wildermuth,  A-27409  (Jan.  30, 
1957) 

An  owner  of  contiguous  lands  to  land  of- 
fered at  public  sale  who  fails  to  submit 
satisfactory  evidence  of  his  ownership  of 
such  lands  within  30  days  after  the  high- 
est bid  has  been  received  loses  his  prefer- 
ence right  to  purchase  the  land. 

Where  a  regulation  provides  that  a  pref- 
erence right  to  purchase  land  offered  at 
public  sale  must  consist  of  either  a  certifi- 
cate of  the  local  recorder  of  deeds  or  an 
abstract  of  title,  and  a  preference-right 
claimant  submits  only  a  warranty  deed  to 
show  transfer  of  title  to  him,  the  prefer- 
ence right  must  be  rejected. 

Where  a  preference-right  claimant  to 
land  offered  at  public  sale  fails  to  submit 
the  proof  of  ownership  of  adjoining  land 
required  by  the  Department's  regulations, 
he  loses  his  preference  right  notwithstand- 
ing the  fact  that  he  was  assured  by  the 
manager  that  the  proof  of  title  which  he 
did  submit  was  satisfactory. 
William  H.  Boyd,  Clarence  Virgil  West, 
A-27440  (June  3,  1957) 

Where  a  regulation  of  the  Department 
requires  that  proof  in  support  of  a  prefer- 
ence right  to  purchase  land  offered  at 
public  sale  must  be  submitted  within  30 
days  from  the  receipt  of  the  highest  bid  and 
specifies  what  type  of  proof  of  ownership 
must  be  submitted,  a  preference-right 
claimant  who  does  not  submit  his  proof  of 
ownership  of  adjoining  land  within  the  30- 
day  period  and  whose  proof  does  not  com- 
ply with  the  regulation  may  not  be  afforded 
an  opportunity  at  a  later  date  to  submit 
proper  evidence  of  ownership  and  his  pref- 
erence right  is  lost  as  to  the  particular 
sale. 

Where  a  regulation  of  the  Department 
requires  that  an  asserted  preference  right 


to  purchase  land  offered  at  public  sale  must 
be  supported  by  proof  of  ownership  of  ad- 
joining land,  and  specifies  that  such  proof 
must  consist  of  either  an  abstract  of  title 
or  a  certificate  from  the  local  recorder  of 
deeds  showing  the  claimant  to  be  the  owner 
in  fee  simple  at  or  after  the  date  of  sale, 
a  copy  of  a  deed  to  the  claimant  showing 
simply  that  title  was  conveyed  to  him  at 
some  time  prior  to  the  date  of  sale,  ac- 
companied by  a  certificate  by  the  county 
clerk  that  it  is  a  correct  copy  of  the  orig- 
inal deed,  does  not  comply  with  require- 
ments of  the  regulation. 
E.  E.  Larsen,  Victor  Cleveland,  A-27462 
(Sept.  17,  1957) 

An  owner  of  lands  contiguous  to  land 
offered  at  public  sale  who  fails  to  submit 
satisfactory  evidence  of  his  ownership  of 
such  lands  within  30  days  after  the  high- 
est bid  has  been  received  loses  his  pref- 
erence right  to  purchase  the  land. 
Russel  Liston,  Hellen  M.  &  E.  J.  Hut  chins, 
A-27485  (Oct.  21,  1957) 

When  a  regulation  requires  that  an 
owner  of  lands  contiguous  to  lands  offered 
at  public  sale  must  support  his  claim  to 
a  preference  right  to  purchase  by  filing 
either  a  certificate  of  the  local  recorder 
of  deeds  or  an  abstract  of  title  or  cer- 
tificate of  title  prepared  by  a  title  com- 
pany or  an  abstracting  company  showing 
that  he  owns  adjoining  land  in  fee  simple 
at  or  after  the  date  of  the  sale,  a  statement 
by  an  official  of  the  State  from  whom  the 
claimant  has  agreed  to  purchase  the  land 
is  not  sufficient. 

An  owner  of  lands  contiguous  to  lands 
offered  at  public  sale  who  fails  to  submife 
satisfactory  evidence  of  his  ownership  of 
such  lands  within  30  days  after  the  highest 
bid  has  been  received  loses  his  preference 
right  to  purchase  the  land. 

The  provision  of  the  regulation  requiring 
a  preference-right  claimant  to  file  satisfac- 
tory proof  of  his  ownership  of  adjoining 
lands  during  the  30-day  period  after  the 
highest  bid  has  been  received  is  consistent 
with  the  statutory  requirement  that  the 
preference-right  period  should  consist  of 
not  less  than  30  days. 

Jess  R.  Mamiel,  Thomas  &  Billie  Watson, 
A-27482  (Nov.  29, 1957) 
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Undei  tu«  pertinent  regulation  a  docu- 
ment submitted  in  proof  of  a  preference- 
right  claimant's  ownership  of  adjoining 
land,  proper  in  all  other  respects,  is  not 
to  be  rejected  merely  because  it  is  not  la- 
beled a  "certificate"  or  does  not  contain  a 
statement  that  it  is  a  certificate. 

Under  the  pertinent  regulation  proof  of 
ownership  of  adjoining  lands  submitted  in 
support  of  a  preference-right  claim  is  ac- 
ceptable so  long  as  it  establishes  owner- 
ship at  or  after  the  date  of  the  sale,  within 
the  preference-right  period,  even  though 
it  is  dated  prior  to  the  date  on  which  the 
preference-right  claim  is  filed. 

A  document  submitted  under  the  perti- 
nent regulation,  as  supporting  proof  of  a 
preference-right  claim,  which  consists  only 
of  a  statement  by  a  title  company  that  the 
claimant  is  the  grantee  in  the  last  recorded 
deed  conveying  adjoining  land  is  insuf- 
ficient either  as  an  abstract  of  title  or 
certificate  of  title  to  establish  ownership 
in  the  claimant  of  such  land. 
Salvatore  Megna,  Guardian,  Philip  T.  Gari- 
gan,  A-27528  (Jan.  20,  1958)        65  I.D.  33 

A  person  who  owns  land  adjoining  a  sin- 
gle subdivision  of  a  tract  consisting  of  two 
or  more  contiguous  subdivisions  is  an 
owner  of  land  contiguous  to  the  entire  tract 
within  the  meaning  of  section  2455,  Revised 
Statutes,  granting  owner  of  contiguous 
land  a  preference  right  to  purchase  iso- 
lated land  offered  for  public  sale,  not- 
withstanding that  his  land  does  not  adjoin 
any  of  the  other  subdivisions  within  the 
tract. 

Joseph  H.  Greenhalgh,  Charles  O.  Miller, 
A-27561  (May  6, 1958) 

One  who  owns  land  merely  cornering  on 
land  offered  at  public  sale  is  not  entitled 
to  the  preference  to  purchase  accorded  to 
owners  of  contiguous  lands. 
George  W.  Altfillsch,  A-27562  (May  6, 
1958) 

An  owner  of  lands  contiguous  to  lands 
offered  at  public  sale  who  fails  to  submit 
satisfactory  evidence  of  his  ownership  of 
contiguous  lands  within  30  days  after  the 
highest  bid  has  been  received  for  the  lands 
to  be  sold  loses  his  preference  right  to  pur- 
chase the  land. 

The  requirement  of  a  regulation  that  a 
preference-right  claimant  support  his  claim 


by  offering  proof  of  his  ownership  of  con- 
tiguous lands  consisting  of  a  certificate  of 
the  local  recorder  of  deeds  or  an  abstract 
of  title  or  a  certificate  of  title  prepared 
and  certified  by  a  title  company  or  an  ab- 
stracting company  within  30  days  after 
receipt  of  the  highest  bid  on  the  lands 
offered  for  sale  is  not  satisfied  by  submis- 
sion of  a  statement  signed  by  the  county 
assessor  almost  2  months  before  the  bids 
are  received. 
Mildred  8.  Ayers,  A-27604  (Aug.  26, 1958) 

The  requirement  of  a  regulation  that  the 
owner  of  lands  contiguous  to  lands  offered 
for  public  sale  must  support  his  claim  to 
a  preference  right  to  purchase  by  filing 
either  a  certificate  of  the  local  recorder 
of  deeds  or  an  abstract  of  title  or  certificate 
of  title  prepared  by  a  title  company  or  an 
abstracting  company  showing  that  he  owns 
adjoining  land  in  fee  simple  at  or  after  the 
date  of  the  sale  is  not  met  by  filing  a  cer- 
tificate signed  by  the  county  assessor  or 
the  county  assessor's  statement  made  6 
months  before  the  date  of  sale. 

An  owner  of  lands  contiguous  to  land  of- 
fered at  public  sale  who  fails  to  submit 
satisfactory  evidence  of  his  ownership  of 
such  lands  within  30  days  after  the  highest 
bid  has  been  received  loses  his  preference 
right  to  purchase  the  land. 
Don  C.  Shafer,  Thomas  A.  Miller,  A-27645 
(Sept.  15,  1958) 

Where  an  award  at  public  sale  is  made 
on  the  basis  of  the  preference  right  to  pur- 
chase given  to  adjoining  land  owners  for 
a  period  of  30  days  after  the  high  bid  is 
declared,  and  the  high  bidder  at  the  sale 
protests  the  award  on  the  ground  that  the 
preference-right  claimant  was  not  the  fee 
simple  owner  of  adjoining  land  during  the 
preference-right  period,  and  submits  prima 
facie  evidence  tending  to  confirm  his  con- 
tention, the  case  will  be  remanded  to  the 
Bureau  of  Land  Management  for  further 
investigation  of  the  high  bidder's  conten- 
tion. 

Heroert  E.  Counihan,  A-27750   (Dec.   18, 
1958) 

Where  the  assertion  of  a  preference  right 
to  acquire  land  at  public  sale  is  challenged 
on  the  ground  that  the  right  was  asserted 
by  one  who  had  no  authority  to  act  for 
the  preference-right  claimants  and  where 
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those  claimants,  in  response  to  the  chal- 
lenge, state  in  writing  that  the  action  of 
the  party  purporting  to  act  in  their  behalf 
was  at  their  request  and  on  their  behalf, 
it  is  proper  to  award  the  land  to  the  pref- 
erence-right claimants. 
Mrs.  Laura  F.  War  field,  A-27788  (Jan.  16, 
1959) 

Where  a  regulation  of  the  Department 
requires  that  an  asserted  preference  right 
to  purchase  land  must  be  supported  by 
proof  of  ownership  of  contiguous  land  and 
specifies  that  such  proof  must  consist  of 
either  an  abstract  of  title  or  a  certificate 
from  the  local  recorder  of  deeds  showing 
the  claimant  to  be  the  owner  in  fee  of  the 
whole  title  to  contiguous  land  at  or  after 
the  date  of  the  sale,  a  statement  by  the 
county  recorder  that  contiguous  land  "is 
listed  in  the  name  of"  the  preference  claim- 
ant does  not  comply  with  the  requirements 
of  the  regulation. 

Where  a  regulation  of  the  Department 
requires  that  proof  in  support  of  a  prefer- 
ence right  to  purchase  land  offered  at  pub- 
lic sale  must  be  submitted  within  30  days 
from  the  receipt  of  the  highest  bid  and 
specifies  what  type  of  proof  of  ownership 
must  be  submitted,  a  preference-right 
claimant  whose  proof  does  not  comply  with 
the  regulation  may  not  be  afforded  an 
opportunity  at  a  later  date  to  submit 
proper  evidence  of  ownership  and  his  pref- 
erence right  is  lost  as  to  the  particular 
sale. 

Where  a  preference-right  claimant  to 
land  offered  at  public  sale  submits  a  docu- 
ment which  is  not  proper  proof  of  owner- 
ship of  contiguous  land  as  clearly  required 
by  the  Department's  regulation,  his  failure 
cannot  be  excused  on  the  ground  that  the 
manager  had  uniformly  accepted  such 
documents  as  proof  of  ownership  in  the 
past. 

Elizabeth  A.  Tallon,  Oscar  Jones,  A-27910 
(May  18,  1959) 

A  certificate  by  an  abstract  company 
that  there  has  been  recorded  a  warranty 
deed  purporting  to  run  from  named  grant- 
ors to  a  named  grantee  and  purporting  to 
convey  certain  land  is  insufficient  to  con- 
stitute the  certificate  of  title  required  by 
regulation   to  support  a   preference-right 


claim  by  the  grantee  to  purchase  land  of- 
fered at  public  sale. 

Lawrence  V.  Lindbloom,  A-27993  (Aug.  4, 
1959) 

The  highest  bidder  at  a  public  sale  who 
fails  to  submit  satisfactory  evidence  of  his 
ownership  of  contiguous  lands  within  30 
days  after  the  highest  bid  has  been  re- 
ceived loses  his  preference  right  and  the 
land  is  properly  awarded  to  a  preference- 
right  claimant  who  matches  the  highest 
bid. 

Vernon  Russell  Allred,  A-28083  (Nov.  19, 
1959) 

Where  a  regulation  of  the  Department 
requires  that  proof  in  support  of  a  prefer- 
ence right  to  purchase  land  offer  at  public 
sale  must  be  submitted  within  30  days  from 
the  receipt  of  the  highest  bid  and  specifies 
what  type  of  proof  of  ownership  must  be 
submitted,  a  preference-right  claimant 
whose  proof  does  not  comply  with  the 
regulation  may  not  be  afforded  an  oppor- 
tunity at  a  later  date  to  submit  proper 
evidence  of  ownership  and  his  preference 
right  is  lost  as  to  the  particular  sale. 
Charles  KiJc  et  al.,  A-27872  (Dec.  1,  1959) 

Where  a  preference-right  claimant  fails 
to  reimburse  the  applicants  for  a  public 
sale  for  the  costs  of  publication  within  the 
10-day  period  after  he  is  declared  the  pur- 
chaser, as  provided  by  the  Department's 
regulation,  his  bid  is  properly  rejected  and 
the  applicants  for  the  sale,  whose  bid  is 
next  in  order,  are  properly  awarded  the 
land. 
John  N.  Pomeroy,  A-28134  (Jan.  13,  1960) 

One  who  asserts  a  preference-right  claim 
to  land  offered  at  public  sale  in  Arizona  is 
properly  accorded  a  preference  where  he 
shows  that  he  has  title  to  contiguous  land 
under  a  bargain  and  sale  deed  which  con- 
tains no  express  words  limiting  the  extent 
of  the  estate  conveyed. 
Stanley  C.  Soho,  Albert  and  Helen  Louise 
Meeks,  A-28175  (Apr.  11,  1960) 

Where  two  or  more  subdivisions  of  pub- 
lic lands  are  offered  for  sale  and  two  or 
more  adjoining  landowners  assert  prefer- 
ence-right claims  by  virtue  of  their  owner- 
ship of  contiguous  lands,  one  of  the  land- 
owners who  was  the  applicant  for  the  sale 
cannot  object  to  suspension  of  action  on 
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the  sale  for  a  period  of  30  days  from  notice 
to  afford  the  preference-right  claimants  an 
opportunity  to  reach  an  agreement  as  to  a 
division  of  the  land  among  them. 
Ferman  B.  and  Helen  E.  Armstrong, 
A-28219  (Apr.  14, 1960) 

A  certificate  of  a  title  company  which 
states  that,  as  trustee,  it  is  the  owner  of 
land  adjoining  a  tract  offered  at  public 
sale  may  be  regarded  as  satisfying  the 
regulatory  requirement  relating  to  proof  of 
ownership  of  land  adjoining  a  sale  tract 
required  to  support  a  preference-right 
claim  to  purchase  such  land. 
Albert  P.  Comer,  Phoenix  Title  and  Trust 
Co.,  Trustee,  A-28150  (Apr.  15,  1960) 

The  assertion  by  a  group  of  individuals 
of  a  single  preference  right  to  purchase 
land  offered  at  public  sale  is  not  entitled 
to  recognition  where  it  is  shown  that  one 
member  of  the  group  does  not  own  contigu- 
ous land  and  another  member  failed  to 
submit  timely  proof  of  ownership  of  con- 
tiguous land. 

Richard  M.  Hatch  et  al.,  A-28209  (May  4, 
1960)  67  I.D.  187 

Applicants  desiring  to  purchase  lands 
under  the  preference  provisions  of  the  act 
of  Aug.  9, 1955,  must  show  compliance  with 
each  of  the  requirements  of  the  statute 
authorizing  such  purchase. 
John  levers,  Jr.,  Executor  et  al.,  A-28256 
(June  8,  1960) 

Where  a  regulation  of  the  Department 
requires  that  an  asserted  preference  right 
to  purchase  land  offered  at  public  sale 
must  be  supported  by  proof  of  ownership 
of  contiguous  land  and  specified  that  such 
proof  must  consist  of  either  an  abstract  of 
title  or  a  certificate  of  title  showing  the 
claimant  to  be  the  owner  in  fee  simple  of 
the  contiguous  land  at  or  after  the  date 
of  the  sale,  a  statement  by  an  abstractor 
that  contiguous  land  "appears  of  record  in 
the  name  of"  the  preference  claimant  does 
not  comply  with  the  requirements  of  the 
regulation. 

Where  a  regulation  of  the  Department 
requires  that  proof  in  support  of  a  prefer- 
ence right  to  purchase  land  offered  at  pub- 
lic sale  must  be  submitted  within  30  days 
from  receipt  of  the  highest  bid  and  speci- 
fies what  type  of  proof  of  ownership  must 
be  submitted,  a  preference-right  claimant 


whose  proof  does  not  comply  with  the 
regulation  loses  his  preference  right  at  the 
end  of  the  30-day  period,  and  proper  evi- 
dence of  ownership  submitted  after  the  30- 
day  period  will  not  be  considered. 
The  Collier  Company,  A-28278  (June  10, 
1960) 

Where  a  decision  of  the  local  land  office 
and  Department  regulations  under  the 
public  sale  law  clearly  set  forth  the  re- 
quirements for  establishing  a  preference 
right  to  purchase  land,  the  fact  that  a  pref- 
erence-right claimant  misconstrued  a  form 
sent  to  him  by  the  local  office  and  inserted 
a  wrong  date  therein  as  to  his  ownership 
of  contiguous  land  is  not  sufficient  justi- 
fication for  vacating  the  sale. 
Martin  H.  Shuler,  Walter  Y.  Wentz, 
A-28296  ( June  13, 1960 )  67  I.D.  261 

A  certificate  of  an  abstract  company 
showing  ownership  of  land  to  be  in  a 
preference-right  claimant  as  of  a  date 
prior  to  the  date  of  sale  does  not  meet  the 
requirement  of  the  public  sale  regulations 
that  proof  of  ownership  of  contiguous 
land  must  be  shown  at  or  after  the  date  of 
the  sale,  notwithstanding  the  fact  that  the 
certificate  may  be  dated  on  the  same  date 
that  the  sale  was  held. 

Paul   A.    and  Blanche  E.    Cook,   A-28328 
(July  7,  1960) 

A  certificate  by  a  register  of  deeds  stat- 
ing that  a  quit  claim  deed  issued  by  a 
county  to  a  named  person  on  a  specified 
date,  that  the  county  held  the  land  under 
Tax  Deed,  that  the  deed  had  been  recorded, 
and  that  no  further  conveyance  of  the  land 
had  been  recorded  is  insufficient  to  consti- 
tute proof  of  ownership  of  contiguous  land 
required  by  regulation  to  support  a  claim 
of  a  preference  right  to  purchase  land  of- 
fered at  public  sale. 

Derral  L.  Clark  and  Rhoda  Clark,  A-28400 
(Sept.  19,  1960) 

Where  a  preference-right  claimant  at  a 
public  sale  offers  in  support  of  his  claim 
only  a  certificate  of  title  showing  that  he 
is  the  owner  of  land  separated  from  the 
land  offered  for  sale  by  a  30-foot  strip  of 
land  dedicated  as  a  public  road  and  he  ad- 
mits that  he  does  not  own  the  30-foot  strip 
in  fee  simple,  his  preference-right  claim  is 
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properly  rejected  as  he  is  not  the  owner  of 

contiguous  land. 

Leslie  N.  Baker  et  al,  A-28454   (Oct.  26, 

1960) 

The  acknowledgement  by  the  land  office 
of  the  receipt  of  a  check  or  money  order  to 
support  a  matching  bid  and  the  absence  of 
positive  evidence  that  the  check  was  re- 
turned to  the  bidder  supports  a  finding 
that  the  proper  deposit  of  funds  to  support 
the  matching  bid  was  in  the  land  office  at 
the  proper  time  to  support  a  claim  of  a 
preference  right  by  the  matching  bidder. 
The  Navajo  Tribe  of  Indians,  Fred  A.  Gline, 
A-28515  (Feb.  24,  1961) 

An  owner  of  lands  contiguous  to  land 
offered  at  public  sale  who  does  not  file  proof 
of  ownership  of  such  lands  within  30  days 
after  the  highest  bid  has  been  received 
loses  his  preference  right  to  purchase  the 
land. 

Ruth  Teas  Francis,  Joe  and  Cecile  O'Brien, 
A-28336  (Mar.  13,  1961) 

The  highest  bidder  at  a  public  sale  who 
fails  to  submit  satisfactory  evidence  of 
his  ownership  of  contiguous  land  within  30 
days  after  the  highest  bid  has  been  re- 
ceived loses  his  preference  right  and  the 
land  is  properly  awarded  to  a  preference- 
right  claimant  who  matches  the  highest 
bid. 
Carl  Bollinger,  A-28642  (July  21,  1961) 

A  certificate  submitted  as  the  basis  for 
the  assertion  of  a  preference  right  to 
purchase  public  land  within  the  30-day 
period  prescribed  by  statute,  and  in  satis- 
faction of  the  requirement  for  proof  of 
ownership  of  land  contiguous  to  public 
land  offered  for  sale,  which  states  that  cer- 
tain persons  are  the  owners  of  land  con- 
tiguous to  the  offered  land  as  of  an  un- 
specified date  but  bears  the  signature  of 
the  official  who  prepared  it  dated  as  of  a 
time  within  the  30-day  period  will  be  ac- 
cepted as  evidence  of  the  ownership  of 
contiguous  land  within  the  preference- 
right  period. 

R.  C.  Woodson  and  Ethel  Rice  Woodson, 
A-28631  (July  31, 1961) 

The  preference  right  to  purchase  land 
offered  at  public  sale  will  be  lost  if  the 
claimant    fails    to    deposit    the   purchase 


money  within  30  days  after  the  highest  bid 

has  been  received. 

Elias  W.  Leigh,  A-28681  (Sept.  12,  1961) 

When  only  one  preference  claimant  sub- 
mits a  bid  to  purchase  land  offered  at 
public  sale,  the  land  is  properly  awarded 
to  that  claimant,  and  a  preference-right 
claimant's  offer  and  the  evidence  in  sup 
port  of  his  preference-right  claim  may  be 
filed  by  an  agent  on  behalf  of  the  claimant. 
Francis  Orvis  Daellenbach,  A-28701 
(Nov.  21,  1961) 

The  assertion  of  a  preference  right  to 
purchase  public  land  offered  at  public  sale 
by  an  individual  is  properly  rejected  where 
the  adjoining  land  on  which  the  preference 
right  is  based  is  owned  during  the  pref- 
erence-right period  not  by  the  individual 
but  by  a  family  corporation  composed  of 
the  individual,  his  wife  and  a  trustee  for 
their  minor  children,  even  though  it  is  as- 
serted that  the  land  was  transferred  to  the 
corporation  through  mistake. 
Rupert  A.  Chisholm,  Herbert  E.  Counihan, 
A-28713  (July  31, 1962) 

A  certificate  of  the  county  recorder  of 
deeds  showing  ownership  of  adjoining  land 
in  a  preference-right  claimant  at  a  time 
well  before  the  sale  of  public  land  which 
he  desires  to  purchase  does  not  meet  the 
requirement  of  the  public  sale  regulation 
that  proof  of  ownership  of  contiguous  land 
must  be  shown  at  or  within  30  days  after 
the  date  of  the  sale. 
Placido  Mirabal,  A-29021  (Aug.  27,  1962) 

The  consummation  of  a  public  sale  held 
in  1959  under  which  a  contiguous  land- 
owner offered  three  times  the  appraised 
value  of  the  land,  which  offer  was  lower 
than  the  high  bid  at  the  sale,  will  depend 
upon  whether  the  contiguous  land  owner's 
bid  is  equal  to  three  times  the  fair  market 
value  of  the  land  on  the  date  of  sale. 
Bernard  E.  Loper,  Jr.  et  al.,  A-28730 
(Sept.  24, 1962) 

Where  a  preference-right  claimant  fails 
to  submit  a  statement  of  his  citizenship 
and  evidence  of  having  reimbursed  the  ap- 
plicant for  a  public  sale  for  the  costs  of 
publication  within  the  10-day  period  after 
he  is  declared  the  purchaser,  as  provided 
by  the  Department's  regulation,  his  bid 
is  properly  rejected,  and  the  applicant  for 
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the  sale  whose  bid  is  next  in  order  is 
properly  awarded  the  land;  the  fact  that 
the  preference-right  claimant  actually  paid 
the  costs  of  publication  does  not  excuse 
him  from  failure  to  comply  with  the  regu- 
lation when  the  only  evidence  in  the  record 
indicates  that  the  costs  were  paid  by 
another  party. 
Ralph  Faulkner,  A-29385  (July  11,  1963) 

The  highest  bidder  at  a  public  sale  who 
fails  to  submit  satisfactory  evidence  of  his 
ownership  of  contiguous  land  within  30 
days  after  the  highest  bid  has  been  re- 
ceived loses  his  preference  right  and  the 
land  is  properly  awarded  to  a  preference- 
right  claimant  who  matches  the  highest 
bid. 

The  owner  of  land  which  corners  land 
offered  at  public  sale  is  not  entitled  to  the 
preference  to  purchase  accorded  to  owners 
of  contiguous  land.  A  certificate  of  owner- 
ship of  adjoining  land  which  is  signed  by 
a  deputy  county  clerk  and  recorder  who  is 
authorized  to  act  for  his  superior  is  valid. 
Lotti*  J.  Nelson,  A-  29532  (July  29,  1963) 

Where  an  applicant  is  to  be  deprived  of 
a  statutory  preference  right  because  of  his 
failure  to  comply  with  the  requirements  of 
a  regulation,  that  regulation  should  be  so 
clear  that  there  is  no  basis  for  the  appli- 
cant's noncompliance  therewith. 

The  regulation  requiring  a  corporate 
purchaser  to  furnish  a  copy  of  its  articles 
of  incorporation  does  not  clearly  require 
that  the  material  be  furnished  within  10 
days  after  the  corporation  is  declared  the 
purchaser,  and  a  corporation  will  not  he 
held  to  have  lost  its  preference  right  for 
failure  to  submit  the  material  within  the 
10-day  period. 

Madge    V.    Rodda,    Lockheed    Propulsion 
Company,  A-29483  (Nov.  12,  1963) 

70  I.D.  481 

In  the  absence  of  equitable  considera- 
tions requiring  otherwise,  where  only  one 
subdivision  is  offered  for  sale  and  it  ad- 
joins the  lands  of  two  or  more  preference- 
right  claimants,  it  will  be  awarded  to  the 
applicant  for  the  sale  if  he  is  a  qualified 
preference-right  claimant. 
C.  Leo  Kiefcr,  Genevieve  C.  Kiefer, 
A-29803  (Dec.  2,  1963) 

The  owner  of  land  contiguous  to  land 
offered  for  public  sale  does  not  thereby 


acquire  any  right  in  the  land ;  he  is  given 
only  a  preference  right  over  other  appli- 
cants, not  owning  contiguous  land,  to  buy 
the  land  if  the  Secretary  determines  to 
sell  it  at  a  public  sale. 

Albert  Meeks  and  Helen  Louise  Meeks, 
A-29366  (Jan.  9,  1964) 

A  preference-right  offer  to  match  the 
highest  bid  on  public  land  offered  for  sale 
at  auction  which  is  not  supported  by  proper 
proof  of  the  ownership  of  contiguous  land 
within  the  30-day  period  allowed  for  the 
submission  of  such  proof  is  properly  re- 
jected and  an  award  made  to  the  highest 
bidder. 

The  rule  of  practice  granting  a  10-day 
grace  period  for  filing  documents  required 
to  perfect  an  appeal  does  not  apply  to  the 
filing  of  proof  of  owners  of  contiguous  land 
to  support  a  preference-right  claim  at  a 
public  sale. 
Lyndell  Williams,  A-29873  (Feb.  17,  1964) 

One  who  fails  to  submit  satisfactory  evi- 
dence of  his  ownership  of  contiguous  land 
within  30  days  after  the  date  of  a  public 
sale  loses  his  preference  right  to  purchase 
the  land. 

Where  the  owner  of  land  contiguous  to 
an  isolated  tract  of  public  land  offered  for 
sale  properly  asserts  a  preference  right  to 
purchase  the  land,  and  then  disposes  of  the 
contiguous  land  after  the  close  of  the  pe- 
riod allowed  for  the  assertion  of  prefer- 
ence-right claims  and  before  he  receive  a 
cash  certificate  or  patent  for  the  isolated 
tract,  he  does  not  thereby  lose  his  prefer- 
ence right  to  buy  the  isolated  tract  nor 
does  his  successor  in  title  succeed  to  that 
preference  right. 

Where  preference-right  claimants  fail  to 
reimburse  the  applicant  for  a  public  sale 
for  the  costs  of  publication  within  the  10- 
day  period  after  they  are  declared  the  pur- 
chasers or  to  file  statements  of  citizenship, 
as  provided  by  the  Department's  regula- 
tions, their  bid  is  properly  rejected  and 
the  land  is  properly  awarded  to  the  appli- 
cant. 

Otto  and  Delena  Delmoe,  Charles  Andreas, 
A-29939  (Feb.  18,  1964)  71  I.D.  56 

A  preference-right  claimant  who  submits 
as  evidence  of  his  ownership  of  contiguous 
land  within  30  days  after  the  date  of  a 
public  sale  a  certificate  by  a  title  company 
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showing  only  that  he  was  the  owner  of 
adjoining  land  as  of  a  date  preceding  the 
date  of  the  sale  loses  his  preference  right  to 
purchase  the  land,  and  it  is  immaterial 
that  the  certificate  was  in  error  and  that 
he  was  in  fact  the  owner  of  the  adjoining 
land  during  the  30-day  period  following  the 
sale. 
Esther  C.  Drake,  A-30246  (July  13,  1964) 

The  preference  right  of  a  contiguous  land 
owner  to  purchase  land  offered  at  public 
sale  is  not  defeated  by  a  showing  that  the 
preference-right  claimant  has  entered  into 
a  contract  which  conveys  a  "security  inter- 
est" in  his  property  and  which  provides 
that  such  interest  is  to  be  released  upon 
the  payment  of  a  specified  sum,  where  the 
contract  does  not  further  define  the  inter- 
est conveyed,  leaves  possession  and  all 
control  over  the  property  in  the  owner,  and 
makes  no  provision  for  proceeding  against 
the  property  in  case  of  default. 
Brent  L.  Sellick,  A-30007  (Oct.  5,  1964) 

IX.  ROUGH  OR  MOUNTAINOUS  TRACTS 

An  application  for  the  public  sale  of  land 
as  mountainous  or  too  rough  for  cultiva- 
tion is  properly  rejected  where  the  greater 
part  of  each  legal  subdivision  adjoining 
the  applicant's  land  is  gently  sloping  land 
which  could  be  cultivated  if  irrigated. 
Albert  N.  Froom,  A-27124  (May  23,  1955) 

An  application  for  the  public  sale  of  a 
tract  of  public  domain,  the  greater  part  of 
which  is  mountainous  or  too  rough  for  cul- 
tivation, will  be  rejected  where  the  dispo- 
sition of  the  tract  would  disrupt  the  allot- 
ment of  the  Federal  range  in  the  area  and 
cause  a  dislocation  of  the  use  pattern  in 
the  area. 

Mike    Erramouspe,     Albert    Erramouspe, 
A-27179  (Sept.  27,  1955) 

An  application  for  the  public  sale  of  land 
as  mountainous  or  too  rough  for  cultiva- 
tion must  be  rejected  where  the  applicant 
is  not  the  owner  of  contiguous  lands. 
Edwin  Nivenski,  A-27180  (Nov.  14,  1955) 

Under  the  public  sale  law  and  regula- 
tions a  tract  of  land  can  be  offered  at  public 
sale  as  mountainous  or  too  rough  for  culti- 
vation only  upon  the  application  of  one 
who  owns  or  has  a  valid  entry  on  adjoining 
land. 
Sidney  Smith,  A-27249  (Mar.  12, 1956) 


The  holder  of  a  small  tract  lease  with 
option  to  purchase  or  the  patentee  of  a 
tract  of  public  land  under  the  Small  Tract 
Act  (43  U.S.O.  sec.  682a)  or  his  successor 
may  apply  for  the  sale  of  a  rough  and 
mountainous  tract  under  the  second  pro- 
viso of  the  Public  Sale  Act  (43  U.S.Cv 
sec.  1171). 
PuUie  Sale  Act,  M-36356  (July  9,  1956) 

Where  under  the  public  sale  law  and 
regulations  a  tract  of  land  can  be  offered 
at  public  sale  as  mountainous  or  too  rough 
for  cultivation  only  upon  the  application 
of  one  who  owns  or  has  a  valid  entry  on 
adjoining  land,  and  after  the  date  of  the 
sale  it  is  determined  that  the  evidence  of 
ownership  of  adjoining  land  submitted  by 
the  applicant  for  the  sale  is  not  sufficient 
to  show  ownership  of  adjoining  land  at  the 
time  his  application  was  filed,  it  is  proper 
to  allow  the  applicant  a  reasonable  period 
of  time  to  submit  the  proper  proof  of  title. 
E.  E.  Larsen,  Victor  Cleveland,  A-27462 
(Sept.  17,  1957) 

An  application  for  the  public  sale  of  a 
tract  of  public  land,  the  greater  part  of 
which  is  mountainous  or  too  rough  for 
cultivation,  will  be  rejected  when  disposi- 
tion of  the  tract  would  aggravate  the  range 
deficiencies  in  a  grazing  unit  already  over- 
allotted. 
Willard  L.  Smith,  A-28077  (Oct.  19,  1959) 

Where  an  application  is  filed  for  public 
sale  of  public  land  comprising  two  40-acre 
tracts  as  rough  or  mountainous,  the  char- 
acter of  each  tract  is  to  be  considered 
separately  and  not  the  character  of  the 
unit  of  80  acres  as  a  whole,  and  it  is 
improper  to  reject  the  application  in  its 
entirety  on  the  ground  that  the  greater 
portion  of  the  80  acres  is  not  rough  or 
mountainous  when  in  fact  the  greater 
portion  of  one  40-acre  subdivision  is  rough 
and  mountainous. 
Marie  H.  Caldwell,  A-28101  (Dec.  1,  1959) 

An  application  for  the  public  sale  of  land 
as  mountainous  or  too  rough  for  cultiva- 
tion must  be  rejected  if  the  applicant  is 
not  the  owner  of  or  the  holder  of  an  entry 
on  adjoining  land. 

Steve  Wolfe,  Nick  Smoley,  Jr.,  A-28306 
(June  10,  1960) 
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An  application  for  public  sale  of  land 
the  greater  portion  of  which  is  mountain- 
ous and  too  rough  for  cultivation  made 
by  an  owner  of  contiguous  land  should  be 
allowed  where  the  disposal  of  the  land 
will  not  materially  effect  any  land  man- 
agement program. 

Winston  Wheeler,  L.  E.  Phillips,  Jr.,  A 
Partnership  d/b/a  YZ  Cattle  Company, 
A-28390  (Jan.  18,  1961) 

Land  cannot  be  sold  as  a  rough  or 
mountainous  tract  upon  the  application  of 
•one  who  does  not  own  adjoining  land  or 
hold  a  valid  entry  on  adjoining  land. 
Catherine  A.  Hibbert,  A-28580  (Mar.  10, 
1961) 

Where  the  only  subdivision  adjacent  to 
an  applicant's  land  is  not  mountainous  or 
too  rough  for  cultivation,  his  application 
under  the  second  proviso  of  the  public  sale 
act  is  properly  rejected,  even  though  the 
greater  part  of  the  entire  tract  applied  for 
may  be  mountainous  or  too  rough  for 
cultivation. 

An  unpatented  mining  claim,  the  validity 
of  which  has  not  been  established  does  not 
constitute  a  valid  entry,  within  the  mean- 
ing of  the  public  sale  act,  which  may  be 
used  as  the  basis  for  an  application  for  a 
sale  of  adjoining  land  under  the  second 
proviso  of  that  act. 
Henry  T.  Mitchell,  A-28724  (Aug.  30, 1961) 

X.  SALES  UNDER  SPECIAL  STATUTES 

The  Alaska  Public  Sale  Act  and  the 
Departmental  regulations  and  certificates 
of  purchase  issued  under  the  act  require 
that  proof  of  use  of  the  land  for  the  pur- 
pose for  which  it  was  classified  for  sale 
be  submitted  within  3  years  after  issuance 
of  a  certificate  of  purchase,  and  the  Depart- 
ment has  no  authority  to  modify  the  statu- 
tory provision  that  the  required  proof  be 
submitted  within  the  3-year  period. 

The  Department  is  not  authorized  to 
issue  patents  under  the  Alaska  Public  Sale 
Act  to  holders  of  certificates  of  purchase 
who  do  not  submit  any  proof  as  to  use  of 
the  land  or  applications  for  patent  until 
more  than  5  months  after  the  period  re- 
quired by  statute. 

Matanuska     Valley    Lines,     Inc.     et     al., 
A-27197  (June  23,  1955)  62  I.D.  243 


The  Department  has  no  authority  to 
extend  beyond  3  years  the  period  for  which 
certificates  of  purchase  under  the  Alaska 
Public  Sale  Act  are  issued. 
Martha  Lee  Starns,  Administratrix,  Estate 
of  Laurence  S.  8 tarns,  Deceased,  A-27185 
(June  23,  1955) 

An  application  to  purchase  an  island 
under  the  Recreation  Act  of  June  14,  1926, 
as  amended,  which  is  withdrawn  for 
marine  navigational  aid  and  is  being  ad- 
ministered by  the  United  States  Coast 
Guard,  is  properly  rejected  where  the 
Coast  Guard  refuses  to  consent  to  the  sale 
of  the  land  because  disposal  of  the  land 
for  recreational  purposes  would  interfere 
with  the  purpose  for  which  the  island  was 
withdrawn  and  the  consent  of  the  agency 
is  required  by  the  statute  before  the  land 
can  be  disposed  of. 

City    of    Wyandotte,    Michigan,    A-27494 
(Oct.  30, 1957) 

A  protest  against  an  application  by  a 
municipality  for  the  sale  to  it,  pursuant 
to  the  Recreation  and  Public  Purpose  Act, 
as  amended,  of  public  land  for  use  as  a 
garbage  dump  site  is  properly  dismissed 
where  the  land  is  suitable  for  the  purpose 
and  the  protestants  offer  objections  which 
are  concerned  with  interests  of  others  who 
have  themselves  not  objected  or  are  mat- 
ters which  must  be  determined  by  local 
governmental  bodies. 

H.     8.    Chisholm    et    al,    City    of   Reno, 
A-27643  (Apr.  3, 1958) 

In  proceedings  under  Private  Law  654 
(84th  Cong.,  2d  sess.),  purchasers  of  land 
under  the  Alaska  Public  Sale  Act  who  have 
paid  the  full  purchase  price  for  the  land 
and  who  assert  that  they  have  performed 
the  requirements  for  receiving  patents  on 
the  land  will  be  granted  a  hearing  on  the 
question  whether  they  have  complied  with 
those  requirements. 

Matanuska     Valley    Lines,    Inc.    et    al, 
A-27545  (May  12,  1958)  65  I.D.  214 

An  appraisal  of  land  for  sale  to  Miles 
City,  Montana,  under  section  2  of  the  act 
of  June  16,  1950,  on  the  basis  of  use  for 
industrial  purposes  will  not  be  disturbed 
in  the  absence  of  a  showing  that  the  com- 
putation of  value  was  erroneously  made. 
City  of  Miles  City,  Montana,  A-28471 
(May  27,  1960) 
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Applicants  desiring  to  purchase  lands 
under  the  preference  provisions  of  the  act 
of  Aug.  9.  1955,  must  show  compliance 
with  each  of  the  requirements  of  the 
statute  authorizing  such  purchase. 
John  levers,  Jr.,  Executor  et  al.,  A-28256 
(June  8,  1960) 

An  application  to  purchase  public  land 
in  Wisconsin  under  the  act  of  Aug.  24, 
1954,  is  properly  rejected  as  to  a  particular 
tract  where  no  application  for  the  tract 
was  on  file  in  the  Department  within  the 
period  of  one  year  following  the  enact- 
ment of  the  act,  as  required  by  the  act. 
Richard  Beattie,  A-28451  (Dec.  28,  1960) 

A  request  for  a  preference  right  to  pur- 
chase certain  town  lots  in  Anchorage, 
Alaska,  is  properly  refused  when  the 
circumstances  of  the  sale  do  not  permit 
the  preference  right  applicant  to  qualify 
under  the  terms  of  the  regulations  which 
implement  the  act  of  Mar.  12,  1914,  and 
do  not  permit  the  sale  to  be  made  under 
the  act  of  May  3, 1934. 
J.  Glen  Cassity,  A-28987  (Aug.  17,  1962) 

An  application  to  purchase  public  land 
under  the  act  of  Mar.  3,  1909,  filed  by 
an  adjoining  landowner  after  the  end  of 
the  preference-right  period  is  not  to  be 
rejected  merely  because  there  are  other 
prior  applications  on  file  which  have  also 
been  presented  after  the  end  of  the  prefer- 
ence-right period,  but  it  is  to  be  suspended 
pending  a  determination  of  whether  any 
prior  applicants  are  entitled  to  purchase 
the  land. 

Raminder  8.  Qarewal,  A-28746  (Sept.  25, 
1962) 

The  Alaska  Public  Sale  Act  and  the 
Departmental  regulations  and  certificates 
of  purchase  issued  under  the  act  require 
that  proof  of  use  of  the  land  for  the  pur- 
pose for  which  it  was  classified  for  sale  be 
submitted  within  three  years  after  issu- 
ance of  a  certificate  of  purchase  and  the 
Department  has  no  authority  to  accept 
proof  submitted  after  the  three-year 
period. 
Henry  C.  Durham,  A-29032  (Oct.  11,  1962) 

A  protest  against  the  purchase  price  of 
public  land  offered  to  the  City  of  Hender- 
son, Nevada,  under  the  special  legislation 
of   May    14,    1956,   is   properly   dismissed 


when  it  appears  that  the  purchase  price 
reflects  the  fair  market  value  of  the  land 
on  the  date  in  1961  on  which  notice  was 
given  to  the  City  of  its  opportunity  to 
purchase  the  land ;  the  City  cannot  be 
permitted  to  buy  the  land  on  the  basis  of 
an  unofficial  estimate  of  value  made  in 
1958. 
City  of  Henderson,  A-29471  (Dec.  5.  1962) 

A  preference  right  under  subsection 
2(b)  of  the  act  of  Aug.  3,  1955,  author- 
izing the  sale  of  certain  lands  in  Oklahoma 
reconveyed  to  the  United  States  by  the 
Choctaw-Chickasaw  Indian  Nations,  is 
provided  for  persons  lawfully  and  contin- 
uously occupying  such  lands  since  Apr.  30, 
1949,  or  earlier,  and  the  denial  of  such 
a  claim  will  be  set  aside  where  a  claimant 
presents  persuasive  evidence  of  his  lawful 
and  continuous  occupancy  during  the  time 
in  question. 

William  M.  Kaniatode,  A-29085    (Dec.  5, 
1962) 

Where  an  application  for  the  sale  of  land 
under  the  act  of  Aug.  3,  1955,  has  been 
rejected  on  the  ground  that  the  applicant 
has  not  been  the  lawful  occupant  of  the 
land  sought  for  the  required  time,  and  it 
appears  that  the  applicant  was  probably 
based,  not  on  occupancy  of  the  land  sought, 
but  on  ownership  of  contiguous  land,  the 
case  will  be  remanded  for  further  consid- 
eration in  light  of  a  subsequent  sale  of  the 
land  at  which  the  applicant  appears  to 
have  bid. 
Leo  Davidson,  A-30171   (Apr.  21,  1964) 

Where  a  preference  right  to  purchase 
land  in  Oklahoma  under  section  2(b)  of 
the  act  of  Aug.  3,  1955,  is  rejected  because 
of  lack  of  evidence  of  continuous  and  law- 
ful occupancy  of  the  land  by  the  claimant 
or  his  predecessors  in  interest  for  home, 
business,  or  school  purposes  since  Apr.  30, 
1949,  or  earlier,  and  on  appeal  it  appears 
that  such  occupancy  may  have  existed,  the 
case  will  be  remanded  to  permit  the  appli- 
cant to  submit  evidence  of  such  occupancy. 
Gladys  8.  Myers,  A-30167  (Apr.  21,  1964) 

RAILROAD  GRANT  LANDS 

The  clauses  purporting  to  exclude  all 
mineral  lands  (except  coal  and  iron  lands) 
which  were  inserted  in  patents  issued  to 
railroad  companies  covering  lands  granted 
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;hem  under  certain  railroad  grant  statutes 

are  void. 

William  E.  Block,  Jr.,  A-27080   (Apr.  6, 

L955) 

Although  title  to  an  unsurveyed  island 
in  a  navigable  river  passed  to  a  railroad 
under  its  grant  upon  the  filing  of  its  map 
of  definite  location  of  its  line,  a  patent 
confirming  its  right  to  "all"  of  the  section 
in  which  the  island  is  located,  did  not  con- 
firm its  right  to  the  unsurveyed  island 
since  the  patent  confirmed  the  railroad's 
right  only  to  surveyed  public  land. 

A  railroad's  claim  to  an  unsurveyed 
island  within  the  primary  limits  of  its 
grant  is  one  of  the  types  of  claims  which 
the  railroad  has  relinquished  under  a  re- 
lease filed  pursuant  to  the  Transportation 
Act  of  1940. 

Northern  Pacific  Railway  Company,  Ralph 
L.  Bassett,  A-27114  (Oct.  20,  1955) 

62  I.D.  401 

Where  a  railroad  company  applies  for  a 
patent  to  lands  pursuant  to  section  321(b) 
of  the  Transportation  Act  of  1940  (54  Stat. 
954;  49  U.S.C.  sec.  65(b))  because  of  its 
prior  sale  of  the  land,  with  a  reservation 
of  the  minerals,  to  an  innocent  purchaser 
for  value,  a  reconveyance  to  the  United 
States  of  the  reserved  minerals  made  pur- 
suant to  the  requirements  of  that  act  and 
the  regulations  thereunder,  43  CFR  273.68- 
273.73,  if  otherwise  regular,  must  be  ac- 
cepted even  though  made  subject  to  a  con- 
|  dition  or  covenant  contained  in  the  deed 
to  the  innocent  purchaser,  requiring  pay- 
ment for  the  land  used  or  injured  by  result- 
ing mining  operations.  There  is  no  au- 
thority for  requiring  that  the  condition  or 
covenant  be  limited  in  its  application  to 
persons  who  acquire  from  the  United 
States  the  right  to  mine  the  minerals. 
Application,  Billings  025121,  Under  Trans- 
portation Act  of  1940,  Northern  Pacific 
Railway  Company,  M-36422  (Feb.  28, 
1957) 

After  issuance  of  patent  to  a  railroad  for 
place  lands  under  its  land  grant,  title  is 
vested  in  the  railroad;  the  United  States 
does  not  own  the  patented  land  and  must 
reject  offers  to  lease  for  oil  and  gas  in 
such  land. 

Patricia  T.  Zebal  et  at,  A-27616  (July  18, 
1958)  65  I.D.  293 


Oil  and  gas  deposits  in  lands  covered  by 
a  right-of-way  acquired  by  a  railroad  under 
any  law  of  the  United  States  may  be  leased 
only  to  the  owner  or  transferee  of  the  right- 
of-way. 

Bernie     B.     Bergevin,     Tom     Boskovicli, 
A-27813  (Jan.  30,  1959) 

When  the  Department  has  certified  lands 
to  a  State  for  the  use  and  benefit  of  a  rail- 
road or  issued  a  patent  to  it  under  the 
terms  of  a  grant,  the  legal  title  is  no  longer 
in  the  United  States  and  the  Department 
has  no  further  jurisdiction  over  the  certi- 
fied or  patented  lands. 

Where  a  railroad  granting  act  provided 
for  the  reservation  of  mineral  lands  from 
the  grant,  and  the  certification  or  patent 
passing  legal  title  from  the  United  States 
does  not  contain  a  mineral  reservation,  the 
United  States  has  not  reserved  the  min- 
erals and  the  right  to  the  surface  and  the 
mineral  deposits  under  it  have  passed  from 
the  United  States. 

H.    S.    Davis    et    al.,    A-27758,    A-27849, 
A-27858  (Jan.  30,  1959) 

A  railroad  land  grant  patent  issued  pur- 
suant to  the  act  of  July  27,  1866,  is  to  be 
taken,  upon  collateral  attack,  as  conclusive 
evidence  of  the  nonmineral  character  of 
the  land. 

John  Sherman  Bagg,  A-28123    (Jan.   14, 
1960) 

John  Sherman  Bagg,  A-28200    (Mar.  29, 
1960) 

An  application  to  select  land  in  lieu  of 
public  land  relinquished  by  a  settler  in 
favor  of  a  railroad  grantee  is  properly  con- 
sidered in  accordance  with  the  terms  of 
the  statute  under  which  a  previous  deci- 
sion of  the  General  Land  OflSce  found  the 
settler  entitled  to  make  selection  in  the 
absence  of  conclusive  evidence  that  the 
previous  decision  was  wrong. 
Casper  Joseph  Schmand,  Attorney  In  Fact 
For  Mike  Swab,  A-28675  (Sept.  12,  1961) 

An  applicant  for  patent  to  railroad  grant 
land  is  properly  required  to  submit  evi- 
dence establishing  that  the  land  was  sold 
by  a  predecessor  carrier  to  an  innocent 
purchaser  for  value  and  in  the  absence  of 
such  evidence  the  application  is  properly 
rejected. 

Southern      Pacific      Company,      A-29037 
(Oct.  17,  1962) 
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The  period  for  determination  by  the  De- 
partment of  the  Interior  whether  public 
land  included  within  the  primary  limits  of 
a  legislative  grant-in-aid  of  the  construc- 
tion of  a  railroad  which  excepts  mineral 
land  is  mineral  in  character  extends  to 
the  time  of  issuance  of  patent  to  the  rail- 
road company. 

Land  known  to  be  mineral  in  character  at 
the  time  of  definite  location  of  a  railroad 
are  excluded  from  the  grant  of  place  lands 
to  the  railroad  even  though  the  lands  may 
later  lose  their  mineral  character. 

Pursuant  to  section  321(b)  of  the  Trans- 
portation Act  of  1940  patent  may  be  issued 
for  railroad  grant  lands  sold  by  the  rail- 
road if  it  is  determined  either  (1)  that  the 
land  was  not  mineral  in  character  at  the 
time  of  the  sale  and  the  purchaser  was  an 
innocent  purchaser  for  value,  even  though 
the  land  is  subsequently  determined  to  be 
mineral  in  character,  or  (2)  that  although 
the  land  was  mineral  in  character  at  the 
time  of  the  sale  the  purchaser  was  not 
chargeable  with  actual  or  constructive 
notice  of  that  fact. 

When  the  Department  of  the  Interior 
finds  that  public  land  within  the  place  lim- 
its of  a  legislative  grant-in-aid  of  the  con- 
struction of  a  railroad  is  mineral  in  char- 
acter and  the  railroad  company  challenges 
such  finding,  a  hearing  should  be  granted 
at  which  the  Department  has  the  obligation 
of  making  a  prima  facie  case  of  mineral 
character  whereupon  the  company  has  the 
burden  of  establishing  nonmineral  charac- 
ter by  a  preponderance  of  the  evidence. 

To  establish  the  mineral  character  of 
railroad  grant  land  it  must  be  shown  that 
known  conditions  on  the  critical  date  are 
such  as  reasonably  to  engender  the  belief 
that  the  land  contains  mineral  of  such 
quality  and  in  such  quantity  as  to  render 
its  extraction  profitable  and  justify  ex- 
penditures to  that  end. 
Southern  Pacific  Company,  A-29736  et  al. 
(May  27,  1964)  71  I.D.  224 
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Where  land  within  a  reclamation  home- 
stead entry  is  reported  to  be  prospectively 
valuable  for  oil  and  gas  at  and  subsequent 


to  the  time  when  the  entryman  filed  satis- 
factory reclamation  final  proof,  it  is  proper 
to  require  the  entryman  to  file  a  consent 
to  a  reservation  in  the  United  States  of  the 
oil  and  gas  in  the  land  covered  by  the 
entry. 

Garth  L.  Wilhelm  et  al,  A-27018  (Feb.  9, 
1955)  62  I.D.  27 

When  land  within  a  reclamation  home- 
stead entry  upon  which  final  reclamation 
proof  has  not  been  submitted  and  final 
certificate  has  not  been  issued  is  reported 
as  prospectively  valuable  for  oil  and  gas, 
the  entryman  or  his  successors  are  cor-: 
rectly  required  to  file  consent  to  a  reserva- 
tion in  the  United  States  of  the  oil  and  gas 
in  the  land  included  within  the  entry. 
W.  E.  and  Janet  Shidler,  A-27265  (Feb.  20, 
1956) 

By  reason  of  section  5  of  the  act  of  June  , 
25,  1910  (36  Stat.  835),  there  could  no 
longer  be  any  ordinary  homestead  entry 
onto  a  reclamation  project  after  that  date, 
only  a  special  reclamation  entry  was  con- 
templated by  Congress. 
Disposal  of  Land — Guernsey  Reservoir, 
North  Platte  Project,  M-36433  (Apr.  12, 
1957) 

Where  land  within  a  reclamation  home- 
stead entry  upon  which  final  reclamation 
proof  has  not  been  submitted  is  reported  as 
prospectively  valuable  for  oil  and  gas,  the 
owner  of  the  entry  is  correctly  required  to 
file  consent  to  a  reservation  in  the  United 
States  of  the  oil  and  gas  in  the  land  em- 
braced within  the  entry  in  the  absence  of 
a  satisfactory  showing  to  support  an  appli- 
cation for  a  reclassification  of  the  land  as 
nonmineral. 

James  W.  Mustonen,  George  Shipp,  Glen 
L.  Dix,  A-27465,  A-27467,  A-27516 
(Aug.  12,  1957) 

When  land  within  an  amended  reclama- 
tion farm  unit  is  reported  to  be  prospec- 
tively valuable  for  oil  and  gas  before  the 
entryman  has  fulfilled  all  of  the  require- 
ments for  patent,  it  is  proper  to  require 
the  entryman  to  file  consent  to  reservation 
to  the  United  States  of  the  oil  and  gas 
covered  by  the  entry  or  to  contest  the 
mineral  classification  of  the  land. 
Mildon  L.  Patterson,  A-27766  (Dec.  18, 
1958) 
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Where  an  application  for  the  reinstate- 
ment of  a  canceled  reclamation  homestead 
entry  is  denied  because  the  land  applied 
for  is  no  longer  within  a  farm  unit  and  the 
land  is  later  placed  in  a  farm  unit,  the 
application  for  reinstatement  may  be  al- 
lowed, subject  to  payment  of  all  proper 
charges. 
Martha  Kaulitske,  A-27628  (Oct.  29,  1959) 

The  requirement  of  the  homestead  law 
that  the  entryman  must  establish  residence 
on  his  entry  within  a  maximum  period  of 
12  months  from  the  allowance  of  his  entry 
is  not  satisfied  by  clearing  and  leveling  the 
land  and  cultivating  it,  where  the  entry- 
man  has  lived  with  his  family  in  rented 
premises  in  the  vicinity  of  the  entry  and 
has  never  eaten,  slept,  or  kept  any  posses- 
sions on  the  entry. 

Boyd    L.    Hulse    v.    William    H.    Griggs, 
A-28288  (May  23,  1960)  67  I.D.  212 

If  the  period  for  filing  final  proof  on  a 
reclamation  homestead  entry  has  expired, 
there  is  no  authority  for  granting  an  ex- 
tension of  time  to  permit  the  entryman  to 
build  a  habitable  house  upon  the  entry  as 
required  for  making  satisfactory  final 
proof ;  nor  is  the  entryman's  failure  to  ob- 
tain a  loan  to  build  the  house  because  of 
a  private  contest  initiated  against  the 
claim  a  sufficient  basis  for  invoking  equi- 
table adjudication,  since  his  efforts  were 
only  attempts  at  compliance  with  the  home- 
stead requirements  and  cannot  be  consid- 
ered as  "substantially"  complying  with  the 
law,  as  required  before  equitable  adjudica- 
tion may  be  granted. 
James  E.  Walter,  A-30120  (Nov.  20,  1964) 

II.  CANCELLATION 

Where  an  entryman  fails  to  establish 
residence  on  his  entry  within  12  months 
from  the  allowance  of  his  entry,  the  entry 
must  be  canceled. 

Boyd    L.    Hulse    v.    William    H.    Griggs, 
A-28288  (May  23,  1960)  67  I.D.  212 

Evidence  which  shows  that  at  most  a 
homestead  entryman  spent  several  nights 
a  week  on  his  entry  for  seven  months  of 
each  of  three  years  while  he  assisted 
and  directed  a  resident  hired  man  in  the 
development  and  cultivation  of  a  home- 
stead entry  and  while  he  maintained  his 


family  in  the  family  home  and  supervised 
and  controlled  his  lumber  and  building  con- 
struction business  45  miles  away,  and  that 
the  entryman  left  the  entry  finally,  sold  his 
farm  machinery  and  leased  the  entry  at 
the  conclusion  of  three  years  of  cultivation 
supports  a  contest  charge  that  he  failed  in 
the  act  of  establishing  residence  on  the 
entry  coincident  with  an  intent  to  make 
the  entry  his  home  to  the  exclusion  of  a 
home  elsewhere,  and  the  entry  should  be 
canceled  for  failure  to  establish  and  main- 
tain residence  as  required  by  the  home- 
stead law. 

Stanley  W.  Hutchison  v.  Clyde  Bishop, 
A-29693  (May  4,  1964) 

Under  the  homestead  laws,  acceptable 
final  proof  must  show  that  there  is  a  habit- 
able house  upon  the  entered  lands;  thus, 
when  the  proof  shows  that  there  is  not  a 
habitable  house,  the  proof  must  be  rejected 
and  the  entry  canceled  if  the  time  for  filing 
final  proof  has  expired. 
James  E.  Walter,  A-30120  (Nov.  20,  1964) 
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I.  ACQUISITION  AND  DISPOSAL 

Minerals  may  be  reserved  in  patents  is- 
sued under  the  act  of  Mar.  31,  1950  (64 
Stat.  39;  43  U.S.C.,  1952  ed.,  sees.  375b- 
375f),  only  where  either  the  act  of  July 
17,  1914  (38  Stat.  509;  30  U.S.C.,  1952  ed., 
sec.  121)  or  the  act  of  June  22,  1910  (36 
Stat.  583;  30  U.S.C.,  1952  ed.,  sec.  83) 
applies.  A  tract  classified  as  mineral  in 
character  because  it  is  valuable  for  a  lo- 
catable  mineral  cannot  be  sold  under  the 
act  of  1950. 

Mineral  Reservations  in  Patents  to  oe  Is- 
sued Under  the  Act  of  March  31,  1950  (64 
Stat  39;  J{3   U.S.C.,  1952  ed.,  sec.  375o- 
375/),  M-36583  (Sept.  29, 1959) 
II.  IRRIGABLE  LANDS 

The  provisions  of  law  and  Departmental 
regulations  which  govern  the  size  of  farm 
units  within  the  Flathead  Irrigation  Proj- 
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ect  permit  units  which  vary  in  size  be- 
tween 40  and  160  acres,  and  where  an 
increase  in  the  irrigable  area  of  a  farm 
unit  as  originally  established  is  necessary 
to  support  a  family  or  to  carry  on  an  eco- 
nomical family  sized  farming  operation, 
this  may  be  accomplished  by  combining  two 
or  more  units  into  a  single  unit  of  not  more 
than  160  acres  and  amending  the  farm  unit 
plat  accordingly. 

The  irrigation  construction  charges  on 
farm  units  and  privately  held  tracts  within 
the  Flathead  Project  have  not  been  paid 
in  full  within  the  meaning  of  the  acreage 
limitation  provision  in  the  act  of  Aug.  9, 
1912  (37  Stat.  265),  since  all  such  charges 
owing  to  the  United  States  have  not  been 
paid,  though  none  are  currently  owing. 
The  fact  that  future  construction  charges 
are  subject  to  repayment  from  power  rev- 
enues as  provided  by  the  act  of  May  25, 
1948  (62  Stat.  269),  does  not  alter  the  con- 
clusion that  such  charges  have  not  been 
paid  in  full  within  the  meaning  of  the 
acreage  limitation  provisions  of  the  1912 
Act. 

Acreage  Limitations  on  Landholding  with- 
in the  Flathead  Irrigation  Project,  Mon- 
tana, M-36667   (Oct.  21,  1064) 
III.  RECONVEYANCE 

The  authority  conferred  by  the  surplus 
property  disposal  provisions  of  the  Fed- 
eral Property  and  Administrative  Serv- 
ices Act  of  1949  (63  Stat.  377;  40  U.S.C. 
sec.  471  et  seq.),  as  amended,  are  made, 
by  section  602(c)  of  that  act,  paramount 
to  the  authority  provided  in  subsection  Q 
of  section  4  of  the  act  of  Dec.  5,  1924  (43 
Stat.  672,  704;  43  U.S.C.  sec.  376).  When 
it  is  determined  that  lands,  or  interests 
therein,  previously  donated  to  the  Govern- 
ment for  reclamation  purposes  are  no 
longer  needed  for  such  purposes,  under 
current  regulations  of  the  General  Services 
Administration,  they  may  be  reconveyed 
to  the  original  owners  or  their  successors 
in  interest,  under  the  provisions  of  subsec- 
tion Q  of  the  1924  act,  supra,  only  after 
there  has  been  determination  by  the  Ad- 
ministrator of  General  Services  that  such 
a  disposition  would  not  be  inconsistent 
with  the  provisions  of  the  Federal  Prop- 


erty and  Administrative  Services  Act  of 
1949,  as  amended. 

Reconveyance  of  Donated  Lands  (Mar.  7, 
1955)    (Not  published  or  mimeographed.) 

IV.  SETTLEMENT 

An  application  for  homestead  entry 
based  upon  a  settlement  claim  initiated  in 
1924  on  land  then  withdrawn  for  the  con- 
struction of  irrigation  works  is  properly 
rejected  because  the  land  was  not  open 
to  settlement  at  the  time  of  the  settlement 
claimed  or  thereafter. 
Sarah  Marie  Woolf,  Widow  of  Glenn  Roy 
Woolf,  A-30140  (Oct.  6,  1964) 

RECREATION   AND   PUBLIC   PURPOSES 
ACT 

A  use  of  land  by  State  agencies  for  State 
wildlife  refuge  purposes  under  authority 
of  the  Recreation  and  Public  Purposes  Act 
(43  U.S.C.  1958  ed.,  sees.  869  to  869-4), 
is  a  use  which  is  distinguishable  from  the 
kind  of  use  authorized  to  these  agencies 
under  the  Fish  and  Wildlife  Coordination 
Act  (16  U.S.C,  sec.  661  et  seq.).  There- 
fore, a  disposition  of  land  to  State  agencies 
for  State  wildlife  refuge  purposes  pur- 
suant to  the  Recreation  and  Public  Pur- 
poses Act  is  not  to  be  considered  a  dis- 
position "for  any  use  authorized  under  any 
other  law"  within  the  meaning  of  section 
869(c)  of  that  act  and  would  be  allowable. 
Disposal  of  Pnolic  Lands  to  State  Agencies 
for  Use  as  State  Wildlife  Refuges  Under 
the  Recreation  and  Puolic  Purposes  Act 
(43  U.S.C,  1958  ed.,  1959  Supp.,  sees.  869 
to  869-4),  M-36594  (Mar.  14,  1960) 

Land  included  in  a   reclamation  with- 
drawal is  subject  to  disposal  under  the 
Recreation  and  Public  Purposes  Act. 
Carl  F.   Murray   and   Clinton  D.    Coker, 
A-28188  (Apr.  13,  1960)  67  I.D.  132 

Where  it  does  not  appear  that  the  ap- 
praisal of  land  to  be  sold  under  the  Recrea- 
tion and  Public  Purposes  Act  is  based  upon 
market  data  involving  sales  of  similar 
lands  in  the  vicinity  and  the  prospective 
purchaser  submits  evidence  tending  to 
show  the  appraisal  to  be  excessive  and  un- 
reasonable, the  appraisal  should  be 
modified. 

City    of    Wall,    South    Dakota,    A-28367 
(Jan.  19,  1961) 
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A  decision  of  the  Director  of  the  Bureau 
of  Land  Management  fully  supported  hy 
evidence  adduced  at  a  public  hearing  or- 
dered by  the  Director  that  certain  public 
land  should  be  classified  as  suitable  for 
public  sale  and  not  for  sale  or  lease  for 
recreation  and  public  purposes  will  not 
be  disturbed. 

Hunting  and  Fishing  Improvement  Club 
■of  Stanislaus  County  et  al.,  A-28776 
(Apr.  12,  1962) 

An  application  to  purchase  public  land 
as  an  addition  to  a  university  campus  is 
improperly  rejected  when  it  appears  that 
disposal  of  the  land  to  the  university  will 
be  in  the  public  interest  and  that  the  land 
described  in  the  application  to  purchase 
is  actually  needed  for  the  applicant's 
purposes. 

The  purchase  price  established  for  the 
sale  of  land  as  an  addition  to  a  university 
campus  will  not  be  disturbed  where  it  is 
based  upon  a  thorough  and  well-docu- 
mented appraisal. 

Alaska  Methodist  University,  A-28820 
(Sept.  25,  1962) 

An  appeal  against  a  grant  of  approval  to 
a  recreation  and  public  purposes  applica- 
tion will  be  dismissed  when  appellant  is 
not  a  party  nor  authorized  to  act  on  behalf 
of  a  party,  as  will  a  protest  when  filed  sub- 
sequent to  the  date  permitted. 

Deprivation  of  future  ability  to  use  land 
to  which  an  appellant  has  no  legal  right 
is  not  a  basis  for  rejecting  a  recreation  and 
public  purpose  application. 
Br.  Willard  H.  Howard,  A-29283  (June  3, 
1963) 

The  rejection  of  applications  under  the 
Recreation  and  Public  Purposes  Act  for  the 
reason  that  additional  information  was  not 
furnished  as  requested  is  sustainable  on 
appeal  when  the  information  submitted  by 
the  applicant  is  not  adequate  to  show  that 
there  is  an  established  or  definitely  pro- 
posed project  for  recreation  or  public  pur- 
poses by  a  competent  authority  which  has 
a  probability  of  being  fully  implemented 
within  a  reasonable  time. 
Pacific  Institute  of  Earth  Sciences,  Atomic 
Energy  and  Solar  Radiation,  Inc.  et  al., 
A-30008  (Mar.  10,  1964) 
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I.  GENERALLY 
The  Secretary  of  the  Interior  has  author- 
ity under  the  provisions  of  the  act  of 
June  6,  1924  (43  Stat.  464;  48  U.S.C.  sec. 
221  et  seq.),  to  prescribe  the  maximum 
number  or  type  of  boats  for  fishing  gear 
that  may  fish  within  a  designated  fishing 
area  in  the  waters  of  Alaska.  He  also  may 
stipulate  the  area  or  areas  within  which 
a  particular  boat  or  gear  will  be  permitted 
to  fish.  He  also  may  require  that  each 
boat  or  type  of  gear  be  licensed  and  may 
fix  a  reasonable  fee  to  be  paid  for  any 
required  license. 

Act  of  June  6,  1924  (43  Stat.  sec.  46 4), 
M-36276  (Apr.  22,  1955) 

The  act  of  Aug.  12,  1954  (68  Stat.  698; 
16  U.S.C.  sec.  1021  et  seq.),  authorizes  the 
Secretary  of  the  Interior  to  regulate  the 
taking  of  salmon  and  herring  on  the  high 
seas  in  areas  contiguous  to  the  territorial 
waters  of  Alaska. 

Act  of  August  12,  1954  (68  Stat.  698), 
M-36273   (Apr.  22,  1955) 

A  regulation  which  requires  that,  with 
certain  exceptions,  an  offer  for  a  noncom- 
petitive oil  and  gas  lease  under  the  Mineral 
Leasing  Act  must  include  640  acres  of  land 
is  a  reasonable  exercise  of  the  discretion 
vested  in  the  Secretary  of  the  Interior  by 
the  Mineral  Leasing  Act,  and  an  offer 
which  includes  less  than  640  acres  and 
does  not  come  within  the  exceptions  is 
properly  rejected. 

Annie  Dell  Wheatley,  The  Superior  Oil 
Company,  Intervener,  A-27142  (July  27, 
1955)  62  I.D.  292 

Where  a  regulation  in  effect  at  the  time 
an  application  for  an  oil  and  gas  lease  is 
filed  provides  that  no  lease  offers  for  less 
than  640  acres  will  be  considered,  an  offer 
for  less  than  640  acres  will  be  rejected. 
August  A.  Frymark,  A-27162  (Sept.  12, 
1955) 
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An  amendment  of  a  regulation  govern- 
ing applications  for  oil  and  gas  leases  will 
not  be  applied  retroactively  to  the  detri- 
ment of  an  application  which  was  filed 
prior  to  the  amendment  and  which  was  in 
accord  with  the  regulations  in  effect  at 
the  time  of  filing. 

J.  J.  Newman  Lumber  Company,  Alfred  S. 
Black,  A-27205  (Oct.  10,  1955) 

Where  an  act  provides  for  the  disposi- 
tion of  reserved  minerals  "under  appli- 
cable law  and  such  regulations  as  the 
Secretary  may  prescribe"  the  authority  to 
determine  the  manner  of  disposal  is  lim- 
ited to  a  determination  of  the  applicable 
law  and  to  the  issuance  of  regulations  not 
inconsistent  with  that  law.  There  is  no 
authority  to  prescribe  a  different  method 
of  disposal  for  the  particular  mineral  than 
that  provided  by  law. 

Whether  Titanium  Minerals  in  Land  Cov- 
ered by  Small  Tract  Leases  or  Patents  will 
Become  Subject  to  Lease  upon  Promul- 
gation by  the  Secretary  of  the  Interior  of 
the  Regulations  Authorized  by  the  Act  of 
June  1,  1938  (52  Stat.  609;  43  U.S.C.  sec. 
682b),  M-36308  (Oct.  28,  1955) 

Where  pursuant  to  authority  granted  by 
the  Departmental  regulations,  and  for  pur- 
poses of  conservation  and  the  effective 
utilization  of  grazing  resources,  a  division 
of  the  range  area  is  made  into  range  units 
regarded  as  suitable  by  field  officials  of 
the  Bureau  of  Indian  Affairs,  such  action 
will  not  be  disturbed  in  the  absence  of  a 
showing  that  the  division  of  the  range  was 
improper. 
F.  C.  Gifford,  IA-797  (June  15,  1956) 

The  Secretary  has  no  authority  to  issue 
regulations  providing  for  the  leasing  of 
copper  and  other  minerals  ordinarily  sub- 
ject to  location  under  the  United  States 
mining  laws,  reserved  to  the  United  States 
in  leases  issued  under  the  act  of  June  14, 
1926  (44  Stat.  741),  as  amended  by  the 
act  of  June  4,  1954  (43  U.S.C.  sec.  869). 
Leasability  of  Locatable  Minerals  in  Lands 
Leased  Under  the  Act  of  June  14,  1926 
(44  Stat.  741),  Before  its  Amendment, 
M-36403  (Jan.  25,  1957) 

Where  the  regulations  define  "filed 
simultaneously"  with  respect  to  conflicting 
applications  or  offers  as  "filed  at  the  same 


time,"  offers  filed  1  or  10  seconds  apart  are 
not  simultaneous  filings,  but  the  first  offer 
received  is  filed  prior  to  the  next  one. 
Oil  and  Gas  Leases — Simultaneous  Filings, 
M-36435  (May  9,  1957)  64  I.D.  124 

The  Bureau  of  Mines,  pursuant  to  sec 
tion  5  of  the  act  of  May  16,  1910,  as 
amended  (36  Stat.  369;  30  U.S.C.  sec.  7), 
and  sec.  212(a)  of  the  Federal  Coal  Mine 
Safety  Act  (66  Stat.  692,  709;  30  U.S.C. 
sec.  482(a)),  has  the  authority  to  revise 
existing  regulations  or  to  promulgate  new 
regulations  affecting  equipment  in  gassy 
coal  mines  whether  previously  certified  as 
permissible  or  not,  provided  (1)  the  regu- 
lations affect  equipment  acquired  and  cer- 
tified as  permissible  subsequent  to  July 
16,  1952,  and  not  excluded  by  the  provi- 
sions of  section  209(f)  (1)  of  the  Federal 
Coal  Mine  Safety  Act  (2)  a  finding  and 
determination  is  made  by  the  Bureau  based 
on  facts  and  circumstances  not  conclusions 
that  the  equipment  is  not  experimental  but 
is  a  demonstrated  safety  device  designed 
to  decrease  or  eliminate  mine  fires  and 
explosions  caused  by  the  use  of  such  equip- 
ment in  gassy  coal  mines ;  and  (3)  that  the 
provisions  of  the  Administrative  Pro- 
cedure Act  (5  U.S.C.  sees.  1001-1011 )  are 
followed. 

Applicability  of  Proposed  Regulations  Re 
quiring    Modification     of    Electric    Face 
Equipment  in  Gassy  Coal  Mines,  M-36508 
(May  7,  1958)  65  I.D.  211 

The  regulation  (43  CFR  192.42(d)  (2)), 
which  fixes  a  minimum  area  of  640  acres 
for  oil  and  gas  lease  offers  unless  a  less 
area  is  surrounded  by  lands  not  available 
for  leasing  does  not  apply  to  submerged 
lands  excluded  from  the  upland  by  mean 
der  lines  of  the  public  survey  unless  such 
submerged  lands  have  been  determined  to 
be  beneath  waters  that  are  not  navigable. 
Applicability  of  43  CFR  192.42(d)(2)  to 
Beds  of  Non-Navigable  Waters  Adjacent 
to  Public  Lands,  M-36512  (July  29,  1958) 

Where  a  party  is  to  be  deprived  of  a 
statutory  preference  right  because  of  his 
failure  to  comply  with  a  requirement  of  a 
regulation,  that  regulation  should  be  so 
clear  that  there  is  no  basis  for  disregard- 
ing his  noncompliance. 
Canada  Southern  Oils,  Inc.,  and  W.  C.  Mc- 
Bride,  Inc.,  A-28941  (Nov.  16,  1962) 
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An  oil  and  gas  lease  offer  which  does  not 
comply  with  the  mandatory  requirement 
of  an  oil  and  gas  regulation  that  the  filing 
fee  and  advance  rental  must  be  submitted 
as  separate  remittances  must  be  rejected 
without  priority,  and  an  offeror's  un- 
:  familiarity  with  the  regulation,  which  is 
not  set  out  in  the  oil  and  gas  lease  offer 
form  required  to  be  used  by  offerors,  does 
not  excuse  noncompliance  with  the  regu- 
i  i  lation. 

Ernest  0.  Tullis,  A-29G78  (Dec.  27,  1962) 

Where  the  regulation  in  effect  when  an 
oil  and  gas  lease  offer  is  filed  in  the  name 
of  a  partnership  requires  a  certified  copy 
of  the  articles  of  association  and  showings 
as  to  the  qualifications  of  the  member 
partners  to  accompany  the  offer,  the  mere 
reference  by  serial  number  to  another  case 
record  where  showings  have  been  filed  is 
not  adequate  and  the  offer  is  properly 
rejected. 
'  George  N.  Keyston,  Jr.,  Ltd.,  A-29133, 
:    A-29524  (May  7,  1963)  70  I.D.  156 

Where  a  party  is  to  be  deprived  of  a 
statutory  preference  right  because  of  his 
failure  to  comply  with  a  requirement  of 
a  regulation,  that  regulation  should  be  so 
clear  that  there  is  no  basis  for  disregard- 
ing his  noncompliance. 
Jack  V.  Walker  et  al,  A-29402,  A-29540, 
j    A-29541,  A-29565,  A-29571  (July  22,  1963) 

Oil  and  gas  lease  offers  filed  under  the 
simultaneous-filing  procedure  in  43  CFR 
1  192.43,  accompanied  with  personal  checks 
for  the  advance  rental  payment,  are  prop- 
erly rejected  for  noncompliance  with  sub- 
division (c)  of  that  regulation,  in  effect 
when  the  offers  were  filed. 
Chester  F.  Merriman,  A-30033  (Mar.  23, 
1964) 

A  request  for  approval  of  an  oil  and  gas 
assignment  need  not  be  rejected  for  the 
,..  sole  reason  that  it  was  not  filed  within  90 
;  days  after  the  execution  of  the  assignment 
as  required  by  regulation  43  CFR  192.141 
(a)  (2)  where  that  regulation  has  not  been 
interpreted  as  making  the  requirement 
mandatory  and  where  there  are  no  inter- 
vening adverse  parties  who  might  be  af- 
fected by  approval  of  the  assignment. 
Alice  R.  Rudie,  A-30061  (Mar.  25,  1964) 

When  the  Federal  Government  owns  land 
which  is  under  the  administration  of  the 


Secretary  of  the  Interior  as  part  of  the 
National  Wildlife  Refuge  System,  the  Sec- 
retary may  make  rules  and  regulations  for 
the  control  and  management  of  resident 
species  of  game  on  the  land  even  though 
these  regulations  may  be  more  restrictive 
than  the  hunting  and  fishing  laws  of  the 
State  within  which  the  land  is  located. 
These  rules  and  regulations  take  suprem- 
acy over  State  law  where  there  is  a  conflict. 
Authority  of  the  Secretary  of  the  Interior 
to  Manage  and  Control  Resident  Species  of 
Wildlife  Which  Inhabit  Federally  Owned 
Real  Property  Within  the  National  Wild- 
life Refuge  System,  M-36672  (Dec.  1, 1964) 

71  I.D.  469 
II.  APPLICABILITY 

A  regulation  which  provides  that  where 
a  noncompetitive  oil  and  gas  lease  is  re- 
linquished the  land  shall  become  available 
for  the  filing  of  new  lease  offers  upon  the 
notation  of  the  relinquishment  on  the  ap- 
propriate tract  book  is  applicable  even 
where  the  notation  does  not  take  place  until 
after  the  end  of  what  would  have  been  the 
5-year  term  of  the  lease  in  the  absence  of 
the  relinquishment,  and  an  application  filed 
after  that  time  but  prior  to  the  notation 
is  prematurely  filed  and  must  be  rejected. 
M.  A.  Machris,  Melvin  A.  Brown,  A-27278 
(June  11,  1956)  63  I.D.  161 

Edward  A.  Gribi,  Jr.,  Melvin  A.  Brown, 
A-27420  (Mar.  4,  1957) 
Willie    M.     Cortes,     Carl    Dry,    A-27438 
(June  10,  1957) 

Where  a  lease  provides  that  it  is  issued 
subject  to  regulations  issued  pursuant  to 
a  statute,  in  the  absence  of  any  other  pro- 
vision or  indication  to  the  contrary,  the 
lease  will  be  construed  to  incorporate  only 
the  regulations  existing  at  the  time  when 
the  lease  was  issued  and  not  any  future 
amendment  of  the  regulations. 
Gilbert  V.  Levin,  A-27393  (Jan.  30,  1957) 

64  I.D.  1 

Lily  L.  Pearson  et  al,  A-27505  (Nov.  15, 
1957) 

Where  a  regulation  governing  renewal  of 
small  tract  leases  is  amended  after  the 
issuance  of  a  lease  and  is  not  specifically 
incorporated  by  reference  in  the  lease,  the 
regulation  will  be  deemed  applicable  to  the 
lease  if  it  confers  a  benefit  and  not  an 
added  obligation  on  the  lessee,  does  not 
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affect  the  rights  of  others,  and  is  not  detri- 
mental to  the  interests  of  the  United  States. 
Henry  Offe,  A-27408  (Mar.  18,  1957) 

64  I.D.  52 

A  regulation  which  provides  that  where 
a  noncompetitive  oil  and  gas  lease  is  relin- 
quished the  land  shall  'become  available 
for  the  filing  of  new  lease  offers  upon  the 
notation  of  the  relinquishment  on  the  ap- 
propriate tract  book  is  applicable  even 
though  the  notation  on  the  tract  book  of 
the  existence  of  a  prior  lease  may  not  have 
been  made  until  the  same  date  that  a  relin- 
quishment of  the  lease  was  noted,  and  an 
application  filed  prior  to  the  notation  of 
the  relinquishment  is  prematurely  filed  and 
must  be  rejected. 

William  V.  Moure,  A-27540  (May  13,  1908) 

65  I.D.  227 

When  a  regulation  is  found  not  to  be  in 
accord  with  law  it  should  be  appropriately 
amended. 

Whether  Common  Carrier  Provision  of  the 
Mineral  Leasing  Act  Must  be  Inserted  in 
All  Gas  Pipeline  Right  s-of -Way,  M-3G517 
(July  23,  1958) 

When  a  regulatory  provision  governing 
public  land  oil  and  gas  lease  offers  is 
amended  by  adding  requirements  in  a  new 
subsection  to  the  provision,  and  the  provi- 
sion to  which  the  subsection  is  added  is 
not  applicable  to  acquired  lands  oil  and 
gas  lease  offers,  but  the  additional  require- 
ments included  in  the  amendment  of  the 
public  land  regulation  are  intended  to  be 
applicable  to  both  public  and  acquired 
lands  oil  and  gas  lease  offers,  then  not  only 
the  public  land  regulation,  but  also  the 
corresponding  acquired  lands  regulation 
should  be  expressly  amended  by  adding  the 
same  requirements  to  the  acquired  lands 
regulation. 

Acquired  lands  oil  and  gas  lease  appli- 
cations will  not  be  rejected  for  failure  to 
comply  with  a  requirement  added  to  the 
public  land  leasing  regulations  if  it  is 
doubtful  whether  the  amendment  of  the 
public  land  leasing  regulations  which  added 
the  requirement  also  applied  to  acquired 
lands  applications. 
Bert  Wheeler,  A-28253  (May  23,  1960) 

67  I.D.  203 


An  acquired  lands  oil  and  gas  lease  ap- 
plication will  not  be  rejected  for  failure 
to  comply  with  a  requirement  added  to  the 
public  land  leasing  regulations  if  it  is 
doubtful  whether  the  amendment  of  the 
public  land  leasing  regulations  which 
added  the  requirement  also  applied  to  ac- 
quired lands  applications. 
Arthur  J.  Bocve,  A-28445  (Oct.  13,  1960) 

A  regulation  governing  the  availability 
of  lands  for  further  oil  and  gas  lease  offers, 
which  became  effective  on  Jan.  7,  I960, 
is  applicable  to  lands  included  in  a  lease 
relinquished  on  Jan.  6,  1960,  where  the 
notation  of  the  relinquishment  was  not 
made  until  Jan.  15,  1960. 
Duncan  Miller,  A-28689   (Sept.  13,  1961) 

Where  a  regulation  is  amended  to  remove 
the  requirement  that  entrymen  on  or  claim- 
ants of  lands  which  are  determined  to  be 
prospectively  valuable  for  oil  or  gas  after 
entry  but  before  the  entry  or  claim  has 
been  perfected  must  file  a  waiver  of  rights 
to  the  oil  and  gas  for  which  the  land  has 
been  found  prospectively  valuable  and  to 
substitute  a  different  procedure  in  such 
cases,  the  provisions  of  the  amended  regu- 
lation will  be  applied  to  claimants  and 
entrymen  who  have  appealed  to  the  Secre- 
tary from  the  demand  made  under  the  for- 
mer regulation  that  they  file  a  waiver,  if 
there  are  no  adverse  rights  or  if  the  inter- 
est of  the  United  States  will  not  be  preju- 
diced thereby. 

Milton  H.  Lichtenwalner  et   al.,  A-28825 
et  al,  (May  31,  1962)  69  I.D.  71 

The  regulations  governing  the  descrip- 
tion of  land  in  oil  and  gas  lease  offers  for 
acquired  lands  of  the  United  States  are  not 
applicable  to  offers  for  leases  on  public 
lands. 

Charles  J.  Babington,  A-29965    (Nov.  26, 
1963) 

Where  a  State  has  appealed  to  the  Sec- 
retary from  a  requirement  that  it  file  a 
mineral  waiver  for  selected  school  indem- 
nity land  reported  to  be  prospectively  valu- 
able for  oil  and  gas  and  the  regulation 
requiring  such  waiver  is  amended  to  elimi- 
nate the  requirement,  the  case  will  be  re- 
manded for  further  processing  under  the 
amended  regulation. 

State  of  Arizona,  A-28752  (Feb.  13,  1964) 

71  I.D.  49 
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Where  a  State  has  appealed  to  the  Secre- 
tary from  a  requirement  that  it  file  a  min- 
sral  waiver  for  selected  land  reported  to 
be  prospectively  valuable  for  oil  and  gas 
and  the  regulation  requiring  such  waiver 
is  amended  to  eliminate  the  requirement, 
the  case  will  be  remanded  for  further  proc- 
essing under  the  amended  regulation. 
State  of  Arizona,  A-27807  (Mar.  24,  1964) 

III.  INTERPRETATION 

Where  an  applicant  is  to  be  deprived  of 
a  statutory  preference  right  because  of  his 
failure  to  comply  with  the  requirements  of 
a  regulation,  that  regulation  should  be  so 
clear  that  there  is  no  basis  for  the  appli- 
cant's noncompliance  therewith. 
Donald  C.  Ingcrsoll,  A-27306  (Dec.  5, 1956) 

63  I.D.  397 

Madge    V.    Rodda,    Lockheed    Propulsion 
Company,  A-2<M83  (Nov.  12,  1963) 

70  I.D.  481 

A  filing  fee  of  $10  is  payable  by  an  ad- 
verse claimant  at  the  time  of  filing  an 
adverse  claim  against  an  application  for 
mineral  patent  (43  CFR  185.84),  but  fail- 
ure to  pay  the  required  fee  at  the  time  of 
submitting  the  claim  does  not  nullify  an 
otherwise  sufficient  claim,  and  the  fact  that 
the  required  fee  was  not  paid  until  after 
the  expiration  of  the  period  allowed  for 
filing  the  claim  does  not  defeat  the  claim, 
the  fee  having  been  promptly  paid  when 
requested  of  the  adverse  claimants. 
California  Perlite  Corporation  et  ah, 
A-27444  (July  22,  1957) 

A  petition  for  reopening  of  a  probate  not 
filed  within  a  period  of  3  years  from  the 
date  of  a  decision  by  an  Examiner  of  In- 
heritance may  be  denied  under  regulations 
contained  in  25  CFR  15,18. 
Estate  of  Mary  Moses,  Colville  Allottee  No. 
8-83,  IA-851  (Nov.  17, 1958) 

Section  6.14,  Title  50,  Code  of  Federal 
Regulations,  relating  to  migratory  birds, 
permits  zoological  parks  and  other  public 
institutions  to  possess,  transport,  and  dis- 
pose of  lawfully  acquired  migratory  birds 
without  a  permit  and  the  captive  female 
whooping  crane  known  as  Josephine  may, 
therefore,  be  lawfully  possessed  by  the 
Audubon  Park  Zoo  in  New  Orleans. 

Where  a  female  migratory  bird  is  law- 
fully  possessed   without   a   permit   by   a 


public  institution,  the  increase  or  progeny 
of  such  female  bird  may  be  lawfully  pos- 
sessed without  a  permit  by  such  public  in- 
stitution. 

Ownership  of  Certain  Captive  Whooping 
Cranes,  M-36571  (July  20,  1959) 

When  a  regulatory  provision  governing 
public  land  oil  and  gas  lease  offers  is 
amended  by  adding  requirements  in  a  new 
subsection  to  the  provision,  and  the  pro- 
vision to  which  the  subsection  is  added  is 
not  applicable  to  acquired  lands  oil  and 
gas  lease  offers,  but  the  additional  require- 
ments included  in  the  amendment  of  the 
public  land  regulation  are  intended  to  be 
applicable  to  both  public  and  acquired 
lands  oil  and  gas  lease  offers,  then  not  only 
the  public  land  regulation,  but  also  the 
corresponding  acquired  lands  regulation 
should  be  expressly  amended  by  adding  the 
same  requirements  to  the  acquired  lands 
regulation. 
Bert  Wheeler,  A-28253  (May  23,  1960) 

67  I.D.  203 

An  interpretation  of  a  requirement  for 
filing  oil  and  gas  lease  offers  which  is  con- 
tained in  instructions  to  Bureau  employees 
and  distributed  as  a  part  of  the  Bureau  of 
Land  Management  Manual  does  not  con- 
stitute notice  to  the  public  of  the  contents 
of  the  interpretation. 

Where  the  last  two  sentences  of  a  regu- 
lation might  be  read  to  permit  15  days  for 
filing  a  statement  which  is  required  by  the 
first  sentence  to  be  filed  with  the  offer,  an 
applicant  who  submits  the  statement  with- 
in 15  days  after  filing  his  offer  will  be  held 
to  have  complied  with  the  requirement. 
Barbara  Rubenstein,  A-28508  (Dec.  28, 
1960) 

An  ambiguous  regulation  cannot  be  relied 
upon  as  an  administrative  interpretation. 
Proposed  Repayment  Contracts — Kings- 
and-Kern  River  Projects,  M-36634 
(Dec.  26,  1961)  68  I.D.  372 

Where  an  applicant  is  to  be  deprived  of 
a  statutory  right  because  of  his  failure 
to  comply  with  the  requirements  of  a  regu- 
lation, that  regulation  should  be  so  clear 
that  there  is  no  basis  for  the  applicant's 
noncompliance  therewith. 
William  8.  Kilroy  et  al.,  A-29650  (Dec.  13, 
1963)  70  I.D.  520 
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IV.  PUBLICATION 

Oil  and  gas  lease  offers  which  do  not 
comply  with  the  mandatory  requirements 
of  the  regulations  must  be  rejected  with- 
out priority,  and  in  offeror's  unf amiliarity 
with  new  requirements  which  are  not 
referred  to  in  the  oil  and  gas  lease  offer 
form  required  to  be  used  by  applicants  is 
no  basis  for  allowing  oil  and  gas  lease 
offers  which  do  not  comply  with  a  recently 
adopted  regulation  for  filing  an  offer. 
Genia  Ben  Ezra  et  al.,  A-28397,  A-28484 
(Nov.  16,  1960)  67  I.D.  400 

V.  VALIDITY 

Where  in  a  private  law  Congress  re- 
quires that  a  party,  in  order  to  obtain 
certain  relief,  be  found  to  have  complied 
with  the  requirements  of  a  statute  and 
the  regulations  issued  thereunder,  the 
validity  of  the  regulations  is  not  open 
to  attack  in  a  proceeding  to  determine 
compliance. 

Matanuska    Valley    Lines,    Inc.    et    al., 
A-27545  (May  12,  1958)  65  I.D.  214 

A  regulation  which  requires  that,  with 
certain  exceptions,  an  offer  for  a  non- 
competitive oil  and  gas  lease  under  the 
Mineral  Leasing  Act  must  include  not  less 
than  640  acres  is  a  reasonable  exercise  of 
the  discretion  vested  in  the  Secretary  of 
the  Interior  by  the  Mineral  Leasing  Act. 
W.  H.  Burnett,  William  Weinberg,  A-28037 
(Aug.  20,  1959) 

W.  H.  Burnett,  William  Weinberg,  A-28046 
(Aug.  31,  1959) 

The  regulation  calling  for  the  rejection 
of  oil  and  gas  lease  offers  where  the  acre- 
age in  those  offers,  when  added  to  the 
acreage  in  outstanding  leases  and  pending 
lease  offers  of  the  offerors,  would  exceed 
the  maximum  acreage  limitation  on  leases 
set  forth  in  the  Mineral  Leasing  Act  is 
designed  to  insure  the  proper  administra- 
tion of  the  act  and  is  well  within  the 
authority  of  the  Secretary  of  the  Interior 
as  the  administrator  of  that  act. 
Melvin  A.  Brown,  A-28923  (Aug.  31,  1962) 

69  I.D.  131 

When  a  Departmental  regulation  is  in- 
consistent with,  and  without  the  provisions 


of,  the  law,  it  is  invalid  and  will  not  b( 

followed. 

Continental   Oil    Company,   Reversal   Ap 

proved  by  Secretary,  May  15,  1968. 

70  I.D.  47c 
VI.  WAIVER 
A  delegation  of  authority  to  the  Director 
Bureau  of  Land  Management,  undei 
Departmental  Order  No.  2583,  amendment 
No.  12,  section  2.125,  to  take  "All  actions 
with  respect  to  revested  Oregon  and  Cali- 
fornia Railroad  and  Reconveyed  Coos  Bay 
Wagon  Road  Grant  Lands  *  *  *"  does  not 
authorize  the  Director  to  approve  a  right- 
of-way  agreement  which  is  not  within  the 
scope  of  the  existing  regulations  (43  CFR, 
Part  115). 

Right-of-Way  Agreement  Under  Act  of 
January  21,  1895  US  U.S.C.,  1958  ed.,  sec. 
956)  [28  Stat.  635],  M-36593  (Feb.  8, 1960) 

Under  the  Department's  rules  governing 
private  contests  where  an  answer  to  a 
complaint  is  filed  a  day  late  the  allegations 
of  the  complaint  must  be  taken  as  ad- 
mitted by  the  contestee  and  the  case 
decided  without  a  hearing,  and  the  Secre- 
tary is  without  authority  to  waive  the 
rules  to  permit  the  late  filing  of  the  answer. 
Earl  D.  Beater  v.  John  C.  Slagle,  A-28121 
(May  24,  1960) 

Under  the  Department's  rules  govern- 
ing Government  contests  against  mining 
claims,  where  an  answer  to  a  complaint  is 
filed  late  the  allegations  of  the  complaint 
will  be  taken  as  admitted  by  the  contestee 
and  the  case  decided  without  a  hearing  by 
the  manager,  and  the  Secretary  is  without 
authority  to  waive  the  rules  to  permit  the 
late  filing  of  the  answer. 
United  States  v.  J.  Hubert  Smith,  A-28387 
(Aug.  1, 1960)  67  I.D.  311 

Where  a  small  tract  lessee  who  enters  the 
military  service  gives  notice  of  his  entrance 
into  military  service  after  the  six-month 
period  in  which  such  notice  is  required  to 
be  filed  by  Departmental  regulation,  but  he 
is  notified  that  his  lease  has  been  extended 
by  reason  of  his  military  service  and  in 
reliance  thereon  fails  to  take  action  neces- 
sary to  renew  his  lease  or  purchase  the 
leased  land,  the  requirements  of  the  regu- 
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lation  will  be  waived  in  the  absence  of  any 
interest  adverse  to  that  of  the  lessee. 
Kieth  Q.  Wilson  et  al.,  A-29173  (Mar.  26, 
1963) 

Where  an  assignee  of  a  soldiers'  addi- 
tional homestead  right  files  in  the  land  of- 
fice the  documents  necessary  for  recorda- 
tion together  with  an  application  to 
exercise  the  rights,  asks  the  manager  to 
forward  the  documents  to  the  Director  for 
recording,  is  told  that  his  request  will  be 
granted,  and  is  informed,  upon  each  of  sev- 
eral inquiries,  that  the  documents  have 
been  sent  to  the  Director,  but  they  are  re- 
tained in  the  land  office  until  after  the  six- 
month  period  prescribed  by  the  regulation 
for  presentation  to  the  Director  and  they 
are  then  sent  and  recorded,  and  it  is  only 
some  nine  months  later  that  objections  to 
the  recording  are  raised,  the  requirement 
of  the  regulation  will  be  waived  in  the 
absence  of  any  interest  adverse  to  the 
assignee. 
Olav  Lillegraven,  A-29765  (Feb.  12,  1964) 

The  Departmental  regulation  providing 
that,  where  a  timely  answer  is  not  filed  in 
a  contest  proceeding,  the  case  will  be  de- 
cided on  the  basis  of  the  allegations  in  the 
complaint  cannot  be  waived  in  the  case  of 
a  private  contest. 

Paradise  Irrigation  District  v.  James  Du- 
guid  and  Bertha  V.  Duguid,  A-30125 
(Nov.  20,  1964)  71 1.D.  442 

Where  a  mining  contest  was  initiated  by 
this  Department  and  the  contestees  did 
not  file  an  answer  but  brought  an  action 
to  enjoin  the  proceedings  in  the  Federal 
courts  and  secured  a  temporary  restrain- 
ing order  against  the  proceedings,  but 
failed  to  obtain  a  further  stay  after  the 
district  court  dissolved  the  restraining 
order  or  otherwise  to  relieve  themselves 
of  the  necessity  of  filing  an  answer  to  the 
contest  complaint,  the  Secretary  will  none- 
theless entertain  a  petition  to  have  a  be- 
lated answer  accepted  where  it  appears 
that  the  litigation  was  continued  in  the 
appellate  courts  on  the  assumption  of  all 
parties  and  the  courts  that  the  contest 
proceedings  had  been  held  in  abeyance 
and  no  rights  of  third  parties  are  affected. 
United  States  v.  Humboldt  Placer  Mining 
Company  and  Del  de  Rosier,  A-30055 
(Nov.  20,  1964)  71 1.D.  435 


RELICTION 


The  rights  acquired  by  the  United  States 
in  the  public  domain  are  determined  by  the 
common  law.  Under  the  common  law,  as 
interpreted  and  applied  by  the  Supreme 
Court,  the  United  States,  wherever  it  is  a 
littoral  or  riparian  proprietor  of  public 
domain,  has  a  vested  right  to  future  ac- 
cretions and  relictions.  Because  of  the 
nature  of  the  Federal  system,  and  by  vir- 
tue of  an  express  provision  of  the  Consti- 
tution, no  State  can,  by  legislation  or 
otherwise,  deprive  the  United  States  of  its 
right  to  relictions  or  accretions. 
State  of  Utah,  A-29043  (Feb.  18,  1963) 

70  I.D.  27 
REORGANIZATION  PLANS 

Reorganization  Plan  No.  3  of  1950  re- 
moved any  limitations  which  the  provi- 
sions of  section  3  of  Reorganization  Plan 
No.  Ill,  of  1940  may  have  imposed  with 
respect  to  the  organization  through  which 
functions  relating  to  fish  or  wildlife  are  to 
be  performed. 

Assistant    Directors,    Fish    and    Wildlife 
Service,  M-36258    (Jan.  20,  1955) 

62  I.D  65 

The  reorganization  of  legal  activities  of 
the  Department  represents  an  exercise  by 
the  Secretary  of  continuing  authority  un- 
der Reorganization  Plan  No.  3  of  1950  to 
transfer  and  reassign  functions. 
Transfer  of  Funds  to  Office  of  Solicitor, 
M-36233  (May  19,  1955)  62  I.D.  181 

The  mineral  leasing  authority  of  the 
Secretary  of  Agriculture  with  respect  to 
lands  acquired  for  National  forests  under 
the  act  of  Mar.  4,  1917  (39  Stat.  1150), 
those  acquired  by  gift  or  donation  for 
National  forest  purposes  under  section  7 
of  the  act  of  June  7,  1924  (43  Stat.  654), 
and  those  acquired  generally  under  the 
Bankhead- Jones  Farm  Tenant  Act  (7 
U.S.C.  sees.  1001  et  seq.)  was  transferred 
to  the  Secretary  of  the  Interior  under  the 
provisions  of  Reorganization  Plan  No.  3 
of  1946  (60  Stat.  1099).  However,  since 
the  act  of  Mar.  3,  1925  (43  Stat.  1133), 
contains  no  authority  for  the  disposition 
of  minerals  in  lands  donated  to  the  Forest 
Service  thereunder,  Reorganization  Plan 
No.  3  makes  no  reference  to  that  act  and 
the  leasing  authority  of  the  Secretary  of 
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the  Interior  with  respect  to  such  lands  is 
limited  to  that  contained  in  the  Acquired 
Lands  Leasing  Act  of  Aug.  7,  1947  (61 
Stat.  913;  30  U.S.C.  sees.  315  et  seq.). 
Applicability  of  the  General  Mining  and 
Mineral  Leasing  Laws  to  Lands  Acquired 
for  National  Forests,  M-36421  (Feb.  18, 
1957) 

RES  JUDICATA 

Where  a  patent  on  an  enlarged  home- 
stead entry  with  a  reservation  to  the 
United  States  of  oil  and  gas  was  issued 
more  than  36  years  ago  and  the  entryman 
later  filed  a  petition  requesting  issuance 
of  an  unrestricted  patent  on  the  entry, 
which  petition  was  denied  more  than  33 
years  ago,  and  the  entryman  did  not  ap- 
peal from  the  denial,  the  matter  is  res 
judicata  and  will  not  be  reopened  upon 
an  application  for  an  unrestricted  patent 
by  a  subsequent  owner  of  a  portion  of  the 
land  who  does  not  conclusively  establish 
that  the  mineral  reservation  was  unau- 
thorized and  who  has  no  equities  entitling 
him  to  an  unrestricted  patent. 
Edward  Christman  et  al.,  A-27052 
(Apr.  1,  1955)  62  I.D.  127 

The  principle  of  res  judicata  or  finality 
of  administrative  action  will  not  be  ap- 
plied so  as  to  prevent  the  Director  of  the 
Bureau  of  Land  Management  from  revers- 
ing or  correcting  decisions  of  his  subordi- 
nate officers  where  the  matter  remains 
within  the  jurisdiction  of  the  Bureau. 
Barney  R.  Golson,  A-28617  (Sept.  16, 1963) 

70  I.D.  409 

The  doctrine  of  res  judicata  or  its  admin- 
istrative law  counterpart,  the  doctrine  of 
finality  of  administrative  action,  has  been 
recognized  and  applied  in  appropriate  cases 
before  the  Department  of  the  Interior  since 
1883.  This  doctrine  is  designed  to  achieve 
orderliness  in  the  administration  of  the 
public  lands  as  well  as  finality  of  decisions 
which  have  been  closed  finally  and  have  not 
been  appealed  or  otherwise  attacked. 

When  an  administrative  officer  has  acted 
within  his  jurisdiction  and  a  judicial  re- 
view of  such  action  has  not  been  sought  on 
a  timely  basis,  the  principles  of  estoppel, 
laches  and  res  judicata  are  merged  in  the 
doctrine  of  finality  of  administrative  action 


and  are  operative  to  bar  a  claim  for  relief. 
Union  Oil  Company  of  California  et  al., 
A-29560  (Apr.  17,  1964)  71  I.D.  169 

The  fact  that  a  mining  claim  may  at 
one  time  have  been  found  to  be  a  valid 
claim  does  not  estop  the  Department,  under 
the  principle  of  res  judicata,  from  bringing 
adverse  proceedings  against  the  claim  when 
an  application  for  patent  to  the  claim  is 
filed. 

United  States  v.  LaFortuna  Uranium 
Mines,  Inc.,  A-29852  (May  4, 1964) 

The  United  States,  not  having  intervened 
as  a  party  and  not  being  suable  without  its 
consent,  is  not  bound  by  either  the  finding, 
the  decision,  of  the  final  judgment  of  a 
state  court  in  proceedings  held  to  confirm 
a  repayment  contract. 
Applicability  of  the  Excess  Land  Laws,  Im- 
perial Irrigation  District  Lands,  M-36675 
(Dec.  31,  1964)  71  I.D.  496 

RIGHTS-OF-WAY 
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I.  GENERALLY 

Where  the  parties  to  a  contract  for  the 
clearing  of  a  right-of-way  have  construed 
the  provisions  of  the  specifications  appli- 
cable, strictly  speaking,  only  to  the  right- 
of-way  itself  as  applicable  also  to  adjacent 
danger  tree  areas,  the  Board  will  adopt  the 
practical  construction  put  upon  the  re- 
quirements of  the  contract  by  the  parties 
themselves. 

Appeal  of  Paul  C.  Helmick  Co.,  IBCA-39 
(July  31,  1956)  63  I.D.  209 

Rights-of-way  and  other  encumbrances 
are  not  to  be  arbitrarily  altered  by  con- 
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veyances  relying  for  authority  upon  Indian 
termination  legislation. 

Revocable  permits  for  rights-of-way  over 
trust  or  allotted  Indian  land  need  no  longer 
be  issued  since  the  enactment  of  the  act 
of  Feb.  8,  1948  (62  Stat.  17;  26  U.S.C. 
sec.  323),  authorized  the  Secretary  to  grant 
rights-of-way. 

Effect  of  Terminal  Legislation  Upon  Revo- 
cable Riglits-of-Way  and  Other  Real  Prop- 
erty Encumbrances  on  Indian  Lands, 
M-36369  (Sept.  17,  1956) 

The  act  of  Feb.  5,  1948  (62  Stat.  17; 
25  U.S.C.  sec.  323),  providing  for  "rights- 
of-way  for  all  purposes"  over  and  across 
Indian  lands  applies  to  sites  for  all  features 
and  facilities,  including  dams,  reservoirs, 
powerplants,  and  construction  and  operat- 
ing camps,  appropriate  to  water  control 
projects  undertaken  by  the  United  States. 
Utilization  of  Lands  in  the  Navajo  Indian 
Reservation  for  Glen  Canyon  Dam  and 
Reservoir,  M-36395  (Mar.  22,  1957) 

64  I.D.  70 

Prior  to  the  enactment  of  the  act  of  July 
23,  1955  (69  Stat.  367;  30  U.S.C,  1952  ed., 
Supp.  IV,  sec.  601),  no  right-of-way  across 
a  valid,  unpatented  mining  claim  which 
would  continue  after  patent  could  be  init- 
iated solely  through  construction  by  the 
United  States.  The  act  above  cited,  which 
reserved  to  the  United  States  the  right  of 
access  across  unpatented  mining  claims, 
was  limited  in  its  effect  to  the  period 
"prior  to  the  issuance  of  patent"  to  the 
claim  and  cannot  be  construed  to  authorize 
such  access  across  such  a  claim  after  is- 
suance of  patent. 

Access  Road  Construction — Effect  of  Waiv- 
ers and  Determinations  Given  Under  Pub- 
lic Law  167,  84th  Congress,  M-36493 
(Apr.  23,  1958)  65  I.D.  200 

The  Department  may  require  an  appli- 
cant for  a  reservoir  right-of-way  to  enter 
into  a  stipulation  assuring  public  access 
for  wildlife  and  recreation  purposes  if  the 
Department's  authority  to  issue  the  right- 
of-way  is  discretionary,  as  in  the  case  with 
respect  to  section  4  of  the  Taylor  Grazing 
Act. 

Stipulations,  in  Connection  with  Right-of- 
Way  Permits  for  Reservoir  Construction, 
to  Assure  Public  Access,  M-36500  (May  5, 
1958) 


In  approving  a  right-of-way  for  a  reser- 
voir, the  Secretary  of  the  Interior  may 
adopt  or  approve  such  measures  as  are 
reasonably  necessary  and  proper  to  pro- 
tect Federal  interests  or  to  effectuate  Fed- 
eral wildlife  and  conservation  programs. 
Board  of  Commissioners,  City  and  County 
of  Denver,  A-27748  (Oct.  13, 1959) 

The  Secretary  of  the  Interior  may  enter 
into  a  cooperative  agreement  with  a  State 
to  provide  for  reciprocal  use  of  logging 
road  rights-of-way  over  the  lands  of  the 
two  governments. 

Right-of-Way  Agreement  Under  Act  of  Jan- 
uary 21, 1895  (43  U.S.C,  1958  ed.,  sec.  956) 
[28  Stat.  685],  M-36593  (Feb.  8, 1960) 

Appropriations  by  Federal  agencies  of 
rights-of-way  on  public  lands  are  subject 
to  existing  valid  entries  and  lawful  occu- 
pancy by  Indians. 

Government  Appropriation  of  Right  s-of- 
Way  in  Alaska,  M-36595  (Mar.  15, 1960) 

The  Mineral  Leasing  Act  of  Feb.  25, 
1920  (41  Stat.  437;  30  U.S.C,  sec.  181 
et  seq.),  applies  to  lands  within  rights-of- 
way  granted  by  the  United  States  whether 
they  be  easements  or  "limited  fees"  granted 
with  a  reservation  of  the  minerals  to  the 
United  States,  except  to  the  extent  that 
that  act  has  been  superseded  by  a  special 
leasing  law  applicable  to  such  rights-of- 
way. 

Applicability  of  the  Mineral  Leasing  Act 
to  Minerals  in  Right s-of -Way,  M-36597 
(June  3,  1960)  67  I.D.  225 

A  change  in  the  location  of  a  right-of- 
way  in  Yosemite  National  Park  and  Stan- 
islaus National  Forest  for  a  tunnel  aque- 
duct granted  to  the  City  and  County  of  San 
Francisco  in  1914  under  the  Raker  Act 
(38  Stat.  242  (1913)),  may  be  made  at 
any  time  under  section  2  of  the  act  prior 
to  the  completion  of  the  water  power  sys- 
tem permitted  by  the  Act. 
City  and  County  of  San  Francisco — Raker 
Act  Application  for  Change  in  Location  of 
Right-of-Way,  M-36603  (Sept.  8,  1960) 

67  I.D.  322 

A  holder  of  a  right-of-way  is  properly 
required  to  pay  rental  accruing  prior  to 
cancellation  of  the  right-of-way. 
Walter  Scott,  A-28148  (Dec.  16,  1960) 
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Where  express  statutory  provisions  gov- 
ern the  method  of  releasing  land  from  a 
State  highway  department  material  site, 
the  land  remains  part  of  the  site  until 
released  in  accordance  with  statute. 

This  Department  may  not  accept  a  relin- 
quishment of  a  material  site  effective  many 
years  before  the  date  the  relinquishment 
is  filed. 

The  execution  of  a  conveyance  is  not  es- 
sential to  establish  a  material  site ;  it  can 
be  created  by  Departmental  approval  of  a 
map  of  the  material  site. 

There  can  be  no  notice  of  cessation  of  the 
need  of  a  State  highway  department  for  a 
material  site  where  such  a  notice  asserted 
to  have  been  mailed,  is  never  received  by 
the  Bureau  of  Land  Management. 
J.  M.  Keeney  et  al.,  A-28856  (Aug.  6, 1962) 

Where  an  oil  and  gas  lease  is  issued  pur- 
suant to  the  Mineral  Leasing  Act  of  1920, 
as  amended,  for  lands  which  at  that  time 
are  embraced  within  a  reservoir  right-of- 
way,  the  lease  must  be  canceled  since  the 
act  of  May  21, 1930,  provides  the  exclusive 
authority  to  lease  such  lands ;  it  is  imma- 
terial that  subsequent  to  the  issuance  of 
the  lease  the  right-of-way  is  terminated. 
United  Technical  Industries,  Inc.  (For- 
merly Larsen  Industries,  Inc.)  et  al., 
A-29406  (Apr.  24,  1963) 

Where  an  application  for  a  right-of-way 
has  been  rejected  on  the  ground  that  the 
land  affected  had  passed  to  a  State  under 
the  school  land  grant  and  it  is  shown  that 
land  is  not  in  the  State  benefiting  from  the 
grant,  the  application  will  be  reconsidered. 
Ernest  M.  Pellkofer,  A-29832  (Aug.  29, 
1963) 

Where  a  regulation  provides  that  the 
rates  charged  for  a  right-of-way  across 
public  lands  may  be  revised  only  after  no- 
tice and  an  opportunity  for  hearing,  it  is 
improper  to  increase  the  rates  without 
following  the  prescribed  procedure. 
Texas  Gas  Transmission  Corporation, 
A-29856  (Jan.  14,  1964) 

A  right-of-way  application  for  a  televi- 
sion antenna  site  will  be  approved  at  the 
rental  charge  and  for  the  amount  of  land 
determined  appropriate  and  will  not  be 
granted  on  other  terms  in  the  absence  of 
convincing  evidence  that  the  rental  charge 


is  excessive  and  the   amount  of  land  is 

insufficient. 

Marshall    Brondum,    A-29944    (Mar.    23, 

1964) 

An  applicant  for  an  amended  transmis- 
sion line  right-of-way  under  the  act  of 
Mar.  4,  1911,  is  properly  required  to  file 
the  stipulation  required  by  the  Depart- 
ment's regulations  agreeing  to  permit  the 
Department  to  utilize  surplus  capacity  in 
the  line  or  to  increase  the  capacity  of  the 
line  for  the  transmission  of  power  by  the 
Department. 

Southern     California    Edison     Company, 
A-30325  (Nov.  3,  1964)  71 1.D.  405 

The  requirement  imposed  by  the  Depart- 
ment's regulations  on  an  applicant  for  a 
transmission  line  right-of-way  that  he 
agree  to  permit  the  Department  to  utilize 
surplus  capacity  in  the  line  or  to  increase 
the  capacity  of  the  line  for  the  transmis- 
sion of  power  by  the  Department  is  valid. 

The  existence  of  a  contract  between  a 
power  company  and  the  United  States,  act- 
ing through  the  Atomic  Energy  Commis- 
sion, whereby  the  company  agrees  to  con- 
struct a  transmisssion  line  from  its 
facilities  to  facilities  of  the  Commission 
and  the  Commission  agrees  to  provide  a 
right-of-way  across  land  under  its  juris- 
diction in  Los  Alamos  County,  has  no  bear- 
ing upon  and  is  not  affected  by  conditions 
imposed  by  this  Department  upon  a  grant 
of  a  right-of-way  for  a  portion  of  the  line 
across  public  land  under  the  jurisdiction 
of  this  Department  in  Sandoval  County. 
Public  Service  Company  of  New  Mexico, 
New  Mexico  0554658  (Nov.  10,  1964) 

71  I.D.  427 

II.  ACT  OF  MARCH  3,  1891 

A  reservoir  site  may  be  acquired  under 
the  act  of  1891  either  by  construction  of  a 
reservoir  on  vacant  surveyed  or  unsur- 
veyed  public  land  or  by  Departmental  ap- 
proval of  a  map  of  the  site  if  on  surveyed 
land.  A  map  of  a  site  on  unsurveyed  land 
may  be  accepted  for  filing  and  information 
only. 

A  reservoir  site  acquired  under  the  act 
of  1891  either  by  approval  of  a  map  or  by 
construction  of  the  reservoir  is  subject  to 
any  oil  and  gas  lease  offer  filed  prior  to  the 
site  application  or  to  such  construction  and 
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a  lease  issued  to  the  offeror  will  include 
the  oil  and  gas  deposits  underlying  the 
«ite. 

Whether  Either  an  Application  Under  Sec- 
tion 18  of  the  Act  of  March  3, 1891  (26  Stat. 
1101;  48  U.S.C.  sec.  946),  for  a  Reservoir 
Site  or  the  Construction  of  a  Reservoir  on 
Unsurveyed  Lands  Bars  Issuance  of  an 
Oil  and  Gas  Lease  Under  the  Act  of  1920 
(SO  U.S.C.  sec.  181  et  seq.),  M-36446 
(June  25,  1957)  64 1.D.  251 

The  Department  may  require  an  appli- 
cant for  a  reservoir  right-of-way  to  enter 
into  a  stipulation  assuring  public  access 
for  wildlife  and  recreation  purposes  if  the 
right-of-way  is  in  the  nature  of  an  ease- 
ment, as  is  the  case  with  respect  to  rights- 
of-way  issued  under  the  act  of  Mar.  3, 
1891,  and  if  the  exercise  of  the  privilege 
would  not  impair  substantially  the  full  ex- 
ercise of  the  rights  of  the  easement  holder. 
Stipulations,  in  Connection  with  Right-of- 
Way  Permits  for  Reservoir  Construction, 
to  Assure  Public  Access,  M-36500  (May  5, 
1958) 

An  application  for  a  right-of-way  for  a 
well  site  and  pipeline  is  properly  rejected 
for  the  development  of  water  discovered  in 
drilling  for  oil  and  gas  under  an  oil  and 
gas  lease  issued  under  the  Mineral  Leas- 
ing Act. 
Otis  A.  Roberts,  A-29020  (June  12, 1962) 

69  I.D.  91 

Where  an  oil  and  gas  lease  is  issued  pur- 
suant to  the  Mineral  Leasing  Act  of  1920, 
as  amended,  for  lands  which  at  that  time 
are  embraced  within  a  reservoir  right-of- 
way,  the  lease  must  be  canceled  since  the 
act  of  May  21,  1930,  provides  the  exclusive 
authority  to  lease  such  lands ;  it  is  imma- 
terial that  subsequent  to  the  issuance  of  the 
lease  the  right-of-way  is  terminated. 
United  Technical  Industries,  Inc.  (For- 
merly Larsen  Industries,  Inc.)  et  al., 
A-29406  (Apr.  24, 1963) 

III.  ACT  OF  JANUARY  21,  1895 

The  United  States  mining  laws  give  to 
the  locators  and  owners  of  mining  claims 
as  a  necessary  incident  the  right  of  ingress 
and  egress  across  public  lands  to  their 
claims  for  purposes  of  maintaining  the 
claims  and  as  a  means  toward  removing 
the  minerals. 


One  who  applies  for  a  right-of-way  under 
the  act  of  Jan.  21,  1895,  must  comply  with 
the  requirements  of  the  regulations  and 
pay  whatever  fee  that  they  require.  And, 
whether  he  acquires  a  right-of-way  under 
an  appropriate  rights-of-way  act  or  use 
the  land  for  that  or  any  other  purpose, 
he  must  comply  with  all  applicable  regula- 
tions issued  under  the  Oregon  and  Cali- 
fornia Grant  land  laws,  which  are  directed 
to  the  management  of  the  area,  but  such 
regulations  may  not  impose  fees  for  the 
enjoyment  of  rights  granted  by  other  laws 
unless  clearly  authorized  by  law. 
Rights  of  Mining  Claimants  to  Access  Over 
Public  Lands  to  Their  Claims,  M-36584 
(Oct.  20,  1959)  66  I.D.  361 

A  tramroad  right-of-way  granted  under 
the  act  of  Jan.  21,  1895,  as  amended,  43 
U.S.C,  sec.  956  (1958),  creates  no  interest 
in  the  land.  It  is  a  mere  permit  to  use 
the  land,  revocable  at  the  discretion  of  the 
Secretary. 

Feather  River  Railway  Company,  Sacra- 
mento 013803  (Nov.  5,  1964)       71  I.D.  415 

IV.  ACT  OF  FEBRUARY  15,  1901 

An  application  for  a  right-of-way  for  a 
well  site  and  pipeline  is  properly  rejected 
for  the  development  of  water  discovered 
in  drilling  for  oil  and  gas  under  an  oil  and 
gas  lease  issued  under  the  Mineral  Leas- 
ing Act. 

Otis  A.  Roberts,  A-29020  (June  12,  1962) 

69  I.D.  91 

V.  ACT  OF  FEBRUARY  1,  1905 

Where  the  Forest  Service  recommends 
that  an  application  for  a  right-of-way 
across  forest  lands  not  be  allowed  unless  a 
prior  application  for  a  similar  right-of-way 
is  relinquished,  on  the  assumption  that  the 
two  applications  directly  conflict,  and  it 
appears  that  there  is  no  conflict  between 
the  applications,  it  is  proper  to  ask  the 
Forest  Service  to  reconsider  its  recom- 
mendation. 

Section  4  of  the  act  of  Feb.  1,  1905, 
granting  rights-of-way  over  lands  within 
national  forests  for  municipal  purposes 
does  not  require  that  the  right-of-way  be 
used  for  the  personal  benefit  of  the  appli- 
cant  and  makes  no   distinction  between 
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private    and    public    applicants   for    such 

grants. 

Trustees  of  Pueblo  Water  Works,  John  P. 

Elliott,  A-27371  (Aug.  15, 1956) 

By  Departmental  regulation,  an  applica- 
tion for  a  right-of-way  over  lands  within 
a  national  forest  under  section  4  of  the 
act  of  Feb.  1,  1905,  may  not  be  approved 
until  it  is  determined  that  allowance  of 
the  application  will  not  be  contrary  to  the 
public  interest. 

Action  on  an  application  for  a  right-of- 
way  for  a  ditch  for  transporting  water 
through  national  forest  land  situated  with- 
in a  short  distance  of  land  included  in  an- 
other right-of-way  application  for  an  iden- 
tical purpose  is  properly  suspended  pend- 
ing the  outcome  of  court  proceedings  in- 
volving priority  in  the  use  of  the  water  to 
be  transported  through  the  proposed 
rights-of-way  where  the  Forest  Service 
recommends  such  suspension  because  it 
wishes  to  avoid  unwarranted  denuding  of 
timber  lands  in  the  area  (there  being  a 
similar  ditch  now  in  existence  in  the  im- 
mediate vicinity  of  the  land  applied  for), 
and  because  until  after  the  adjudication  is 
completed  it  is  uncertain  whether  the  ap- 
plicant can  use  the  proposed  right-of-way 
for  the  purpose  intended. 
John  P.  Elliott,  Edgar  C.  Weers,  A-27460 
(Aug.  14,1957) 

VI.  ACT  OF  MARCH  4,  1911 

A  right-of-way  application  for  a  tele- 
vision antenna  site  will  be  approved  at  the 
rental  charge  and  for  the  amount  of  land 
determined  appropriate  and  will  not  be 
granted  on  other  terms  in  the  absence  of 
convincing  evidence  that  the  rental  charge 
is  excessive  and  the  amount  of  land  is 
insufficient. 

Marshall    Brondum,    A-29944     (Mar.    23, 
1964) 

An  applicant  for  an  amended  transmis- 
sion line  right-of-way  under  the  act  of 
Mar.  4,  1911,  is  properly  required  to  file 
the  stipulation  required  by  the  Depart- 
ment's regulations  agreeing  to  permit  the 
Department  to  utilize  surplus  capacity  in 
the  line  or  to  increase  the  capacity  of  the 
line  for  the  transmission  of  power  by  the 
Department. 

Southern     California    Edison     Company, 
A-30325  (Nov.  3,  1964)  71 1.D.  405 


The  requirement  imposed  by  the  Depart- 
ment's regulations  on  an  applicant  for  a 
transmission  line  right-of-way  that  he 
agree  to  permit  the  Department  to  utilize 
surplus  capacity  in  the  line  or  to  increase 
the  capacity  of  the  line  for  the  transmis- 
sion of  power  by  the  Department  is  valid. 

The  existence  of  a  contract  between  a 
power  company  and  the  United  States,  act- 
ing through  the  Atomic  Energy  Commis- 
sion, whereby  the  company  agrees  to  con- 
struct a  transmission  line  from  its  facili- 
ties to  facilities  of  the  Commission  and 
the  Commission  agrees  to  provide  a  right- 
of-way  across  land  under  its  jurisdiction 
in  Los  Alamos  County,  has  no  bearing  upon 
and  is  not  affected  by  conditions  imposed 
by  this  Department  upon  a  grant  of  a 
right-of-way  for  a  portion  of  the  line 
across  public  land  under  the  jurisdiction 
of  this  Department  in  Sandoval  County. 
Public  Service  Company  of  New  Mexico, 
New  Mexico  0554658  (Nov.  10,  1964) 

71 1.D.  427 
VII.  ACT  OF  FEBRUARY  25,  1920 

The  proviso  added  to  section  28  of  the 
Mineral  Leasing  Act  of  Feb.  25,  1920  (41 
Stat.  437;  30  U.S.C.  sec.  185),  by  the  act 
of  Aug.  12,  1953  (67  Stat.  557),  does  not 
relieve  the  Secretary  of  the  Interior  from 
the  obligation  imposed  by  that  section  of 
placing  in  all  grants  of  oil  and  gas  pipeline 
rights-of-way  the  express  condition  that 
they  be  constructed,  operated  and  main- 
tained as  common  carriers. 
Whether  Common  Carrier  Provision  of  the 
Mineral  Leasing  Act  Must  be  Inserted  in 
all  Gas  Pipeline  Rights-of-Way,  M-36517 
(July  23, 1958) 

The  Secretary  of  the  Interior  (or  his 
delegate)  is  authorized  by  section  29  of 
the  Mineral  Leasing  Act  to  issue  a  permit 
for  slant  wells  to  be  drilled  through  lands 
subject  to  that  act,  even  though  the  land 
for  which  the  permit  is  issued  is  merely 
covered  by  offers  to  lease  for  oil  and  gas, 
but  no  leases  have  been  issued. 
Floyd  A.  Wallis,  The  California  Company, 
A-27547  (Sept.  19,  1958)  65  I.D.  417 

The  act  of  Mar.  3, 1873  (17  Stat.  602 ;  as 
amended,  43  U.S.C.  sec.  174),  authorizing 
settlers  under  the  homestead  or  other  set- 
tlement laws  to  transfer  portions  of  their 
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claims  for  certain  slated  purposes  does  not 
provide  for  the  granting  of  easements  and 
aas  no  effect  on  the  right  of  the  settler  to 
sjrant  them.  Its  sole  purpose  is  to  au- 
thorize the  transfer  of  land. 

The  grant  of  an  easement  does  not  trans- 
fer the  title  nor  the  right  of  possession  to 
land  but  merely  grants  a  right  to  use  the 
land  for  a  specified  purpose  or  for  specified 
purposes.  To  transfer  or  alienate  land 
means  to  pass  the  title  and  with  it  the 
right  of  possession.  Therefore,  a  prohibi- 
tion in  the  law  against  alienation  or  trans- 
fer of  land  does  not  prohibit  the  granting 
i  of  an  easement. 
Acquisition  of  Pipeline  Right-of-Way 
Across  Homestead  Entries  in  Alaska, 
M-36601  (June  8,  1960) 

Section  28  of  the  Mineral  Leasing  Act, 
as  amended,  is  the  only  statutory  authority 
for  the  granting  of  rights-of-way  across 
public  lands  for  pipe-line  purposes  for  the 
transportation  of  oil  or  natural  gas  and 
such  rights-of-way  may  be  granted  only 
upon  the  conditions  set  forth  therein. 

Section  29  of  the  Mineral  Leasing  Act 
I  does  not  confer  upon  the  Secretary  of  the 
Interior  any  authority  to  grant  rights-of- 
way  for  pipe-line  purposes  for  the  trans- 
portation of  oil  or  natural  gas  across  the 
public  lands. 

Continental  Oil  Company,  A-27973  (July  7, 
11961)  68  I.D.  186 

While  the  Department  will  not  refuse 

I  to  grant  a  right-of-way  across  public  land 
for  a  natural  gas  pipeline  in  anticipation 
that  the  holder  of  the  right-of-way  will 

;  violate  the  common  carrier  obligation  im- 
posed on  the  holder  of  such  a  right-of-way 
by  section  28  of  the  Mineral  Leasing  Act, 
the  Department  will  state  its  view  as  to  the 
meaning  of  the  obligation  so  that  it  will 
be  clear  upon  what  basis  the  Department 

lis  issuing  the  right-of-way  and  will  seek 
compliance. 

The  common  carrier  provision  and  the 
common  purchase  provision  of  section  28 
of  the  Mineral  Leasing  Act  express  sep- 

|  arate  obligations  ;  the  common  carrier  pro- 
vision requires  at  a  minimum  that  the 
holder  of  a  right-of-way  for  a  natural  gas 
pipeline  construct  and  operate  it  to  carry 
the  gas  of  another  without  limitation  as 


to  whether  the  gas  is  produced  from  Gov- 
ernment land. 

Richfield      Oil       Corporation,      A-28764 
(July  26,  1961)  68I.D.435 

Where  an  applicant  for  a  right-of-way 
for  a  pipeline  across  public  lands  pursuant 
to  sec.  28  of  the  Mineral  Leasing  Act 
constructs  the  pipeline  under  permission 
to  do  so  prior  to  the  approval  of  the  right- 
of-way,  the  lands  through  which  the  right- 
of-way  passes  are  subject  to  entry  and 
disposition  and  where  entries  are  filed, 
allowed  or  patented  after  the  pipeline  is 
constructed  but  prior  to  the  approval  of 
the  right-of-way,  neither  the  allowance  of 
an  entry,  the  final  certificate  nor  the  patent 
will  contain  a  reservation  of  the  right-of- 
way  for  the  pipeline  since  the  pertinent 
regulation  (43  CFR  101.4)  authorizes  the 
insertion  of  reservation  only  where  the 
right-of-way  has  been  approved  prior  to 
the  allowance  of  an  entry;  however,  the 
right-of-way  will  be  allowed  and  the 
parties  left  to  resolve  their  disputes,  if 
any,  in  courts  of  competent  jurisdiction. 
Salt  Lake  Pipe  Line  Company,  A-28981 
(Oct.  8,  1962) 

VIII.  ACT  OF  NOVEMBER  9,  1921 

A  throughway  or  limited-access  highway 
may  be  established  on  public  lands  under 
sec.  17  of  the  Federal  Aid  Highway  Act, 
and  the  regulations  (43  CFR  sees.  244.54- 
244.56).  The  Secretary  of  the  Interior 
probably  could  reserve  a  special  right  of 
access  to  such  highway  if  necessary  to  his 
administration  of  the  public  lands  as  a 
condition  of  his  certification  of  the  land 
for  disposition  to  the  State  for  highway 
purposes.  In  the  absence  of  a  special 
reservation,  the  United  States  as  owner  of 
the  abutting  lands,  is  subject  to  the  same 
limitations  on  access  to  the  highways  as 
other  adjoining  owners  under  State  law; 
and  persons  subsequently  deriving  title 
from  the  United  States  are  subject  to  the 
same  limitations.  The  Secretary  of  the 
Interior  may  surrender  to  the  State  a 
reserved  right  of  access  prior  to  disposing 
of  the  abutting  lands. 
Limitation  of  Access  to  Through-Highways 
Crossing  PuUic  Lands,  M-36274  (Apr.  15, 
1955)  62  I.D.  158 

The  Federal  Aid  Highway  Act  of  1956 
did  not  repeal  section  17  of  the  Federal 
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Aid  Highway  Act  of  Nov.  9,  1921.  The 
Secretary  of  Commerce  may  file  applica- 
tions for  rights-of-way  under  either  act. 
Right-of-Way  Provisions  of  the  Federal 
Aid  Highway  Act  of  November  9, 1954,  and 
the  Federal  Aid  Highway  Act  of  1956, 
M-36366  (Aug.  28,  1956) 

Consistent  with  the  rule  long  sanctioned 
by  the  Courts  and  the  Department  that 
mining  locations  may  be  made  over  right- 
of-way  easements,  such  locations  may  be 
made  over  highway  rights-of-way  acquired 
under  the  act  of  Nov.  9,  1921,  as  amended, 
which  grants  an  easement. 

A  material  site  under  that  act  is  more 
in  the  nature  of  a  profit  than  an  easement 
and  is  not  subject  to  the  same  rule,  be- 
cause it  confers  the  right  to  take  and 
remove  a  part  of  the  realty  which  is  in- 
consistent with  the  rights  inuring  to  the 
locator  of  a  mining  claim. 
Mining  Locations  on  Federal  Aid  Rights- 
of-Way,  M-36554  (Mar.  24,  1959) 

IX.  APPLICATIONS 

A  right-of-way  application  under  the  act 
of  Feb.  1,  1905,  should  be  suspended  rather 
than  rejected  pending  final  disposition  of 
a  prior,  possibly  conflicting  application 
under  the  same  act. 

Trustees  of  Pueblo  Water  Works,  John  P. 
Elliott,  A-27371   (Aug.  15,  1956) 

Action  on  an  application  for  a  right-of- 
way  for  a  ditch  for  transporting  water 
through  national  forest  land  situated 
within  a  short  distance  of  land  included 
in  another  right-of-way  application  for  an 
identical  purpose  is  properly  suspended 
pending  the  outcome  of  court  proceedings 
involving  priority  in  the  use  of  the 
water  to  be  transported  through  the  pro- 
posed rights-of-way  where  the  Forest  Serv- 
ice recommends  such  suspension  because  it 
wishes  to  avoid  unwarranted  denuding  of 
timber  lands  in  the  area  (there  being  a 
similar  ditch  now  in  existence  in  the  im- 
mediate vicinity  of  the  land  applied  for), 
and  because  until  after  the  adjudication 
is  completed  it  is  uncertain  whether  the 
applicant  can  use  the  proposed  right-of- 
way  for  the  purpose  intended. 
John  P.  Elliott,  Edgar  G.  Weers,  A-27460 
(Aug.  14,  1957) 


This  Department  has  no  jurisdiction 
over  land  to  which  patent  has  issued  and 
applications  for  rights-of-way  over  such 
land  must  be  rejected. 
Florida  State  Road  Department,  A-28914 
(June  21,  1962) 

The  grant  of  permission  to  construct  a 
radio  communications  site  in  advance  of 
approving  a  right-of-way  application  for 
the  land  is  properly  revoked  when  a  State 
indemnity  selection  of  the  land  is  ap- 
proved ;  it  is  immaterial  that  the  applica- 
tion is  not  rejected  since  approval  of  the 
indemnity  selection  necessarily  had  that 
effect. 

El   Cajon  Electronic  Engineering  Enter- 
prises, A-29714  (Nov.  13,  1963) 

A  right-of-way  application  for  a  tele- 
vision antenna  site  will  be  approved  at  the 
rental  charge  and  for  the  amount  of  land 
determined  appropriate  and  will  not  be 
granted  on  other  terms  in  the  absence  of 
convincing  evidence  that  the  rental  charge 
is  excessive  and  the  amount  of  land  is  in- 
sufficient. 

Marshall    Brondum,    A-29944     (Mar.    23, 
1964) 

X.  CANCELLATION 

Rights-of-way  leases  and  other  encum- 
brances on  property  transferred  pursuant 
to  termination  legislation,  subject  to  the 
Secretary  of  the  Interior's  power  of  revoca- 
tion, cannot  be  revoked  solely  to  facilitate 
termination  of  guardianship  activities. 
Effect  of  Terminal  Legislation  Upon  Revo- 
cable Rights-of-Way  and  Other  Real  Prop- 
erty Encumbrances  on  Indian  Lands, 
M-36369  (Sept.  17,  1956) 

The  grant  of  permission  to  construct  a 
radio  communications  site  in  advance  of 
approving  a  right-of-way  application  for 
the  land  is  properly  revoked  when  a  State 
Indemnity  selection  of  the  land  is  ap- 
proved; it  is  immaterial  that  the  applica- 
tion is  not  rejected  since  approval  of  the 
indemnity  selection  necessarily  had  that 
effect. 

El   Cajon  Electronic  Engineering   Enter- 
prises, A-29714  (Nov.  13,  1963) 
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XI.  NATURE  OF  INTEREST  GRANTED 

The  act  of  Mar.  3,  1875,  granted  only 
an  easement,  and  the  grantee  had  no  right 
to  the  underlying  oil  and  minerals. 
Availability  for  Leasing  of  Certain  Lands 
on  the  Jicarilla  Apache  Indian  Reserva- 
tion, M-36507  (Mar.  14,  1958)  (Memoran- 
dum from  Regional  Solicitor,  Denver, 
Colorado,  to  State  Supervisor,  Bureau  of 
Land  Management,  Santa  Fe,  New 
Mexico.) 

Rights-of-way  granted  by  or  under 
authority  of  Congress  constitute  either 
easements  or  "limited  fees."  Grants  of 
"limited  fee"  railroad  rights-of-way  do  not 
include  a  grant  of  the  minerals  in  the 
lands. 

Applicability  of  the  Mineral  Leasing  Act 
to  Minerals  in  Right s-of -Way,  M-36597 
(June  3,  1960)  67  I.D.  225 

A  tramroad  right-of-way  granted  under 
the  act  of  Jan.  21,  1895,  as  amended, 
43  U.S.C.,  sec.  956  (1958),  creates  no 
interest  in  the  land.  It  is  a  mere  permit 
to  use  the  land,  revocable  at  the  discretion 
of  the  Secretary. 

Feather  River  Railway  Company,  Sacra- 
mento 013803  (Nov.  5,  1964)       71  I.D.  415 
XII.  REVISED  STATUTES  SEC.  2477 

A  throughway  or  limited-access  type  of 
highway  may  be  established  across  the 
public  lands,  under  Rev.  Stats.  2477  and 
the  regulations  (43  CFR  sees.  244.  57-244. 
59).  The  United  States  as  grantor  does 
not  have  any  special  right  of  access  to  such 
highways,  other  or  different  from  that 
accorded  other  abutting  owners  under 
State  law.  Persons  subsequently  acquir- 
ing the  abutting  lands  from  the  United 
States  likewise  do  not  have  any  special 
right  of  access  which  the  State  need  con- 
sider for  the  purpose  of  eliminating  by 
purchase  or  otherwise. 
Limitation  of  Access  to  Through-Highways 
Crossing  Public  Lands,  M-36274  (Apr.  15, 
1955)  62  I.D.  158 

A  protest  against  a  public  sale  of  lands 
unless  a  right-of-way  for  an  existing  public 
road  be  reserved  is  properly  dismissed  be- 
cause if  the  road  is  a  public  highway  with- 
in the  provisions  of  section  2477  of  the 
Revised  Statutes  the  sale  of  the  lands 
would  be  subject  to  the  easement  of  the 
highway  regardless  of  the  absence  of  a 


reservation  or  exception  in  the  patent  and 
the  protestant's  rights  are  protected  with- 
out inclusion  of  any  reservation  or  excep- 
tion in  the  patent. 
Herb  Penrose,  A-29507   (July  26,  1963) 

A  patent  of  land  under  the  Small  Tract 
Act  is  subject  to  an  existing  public  high- 
way right-of-way  within  the  provisions  of 
sec.  2477  of  the  Revised  Statutes  regard- 
less of  the  absence  of  a  reservation  for  the 
right-of-way  in  the  patent;  therefore,  a 
reservation  for  an  existing  public  highway 
need  not  be  made  in  a  patent  for  a  small 
tract  and  a  protest  against  issuance  of  a 
patent  for  that  reason  is  properly  -  dis- 
missed and  the  question  of  whether  a  road 
is  a  public  highway  left  for  determination 
in  the  State  courts. 

Alfred  E.  Koenig,  A-30139  (Nov.  25,  1964) 
RULE  OF  APPROXIMATION 

A  homestead  application  is  properly 
rejected  if  the  land  described  therein  is 
more  than  160  acres  and  the  amount  of 
excess  acreage  cannot  qualify  it  for  inclu- 
sion under  the  rule  of  approximation. 
Byron  K.  Baker,  A-28662  (Aug.  2,  1961) 

The  rule  of  approximation  is  an  adminis- 
trative rule  and  one  seeking  to  acquire 
public  land  can  not  insist  upon  its  appli- 
cation as  a  matter  of  right.  Where  no 
equity  is  shown,  the  rule  of  approximation 
will  not  be  applied. 

One  will  not  be  permitted  to  select  a 
40-acre  tract  upon  the  basis  of  a  selection 
right  under  the  act  of  July  1,  1898,  for 
24.62  acres  and  payment  of  $1.25  per  acre 
for  the  remainder  under  the  rule  of 
approximation. 
Ferris  F.  Boothe,  A-28854  (Aug.  16,  1962) 
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I.  GENERALLY 

Oral  argument  on  an  appeal  to  the  Secre- 
tary will  not  be  allowed  where  it  serves  no 
useful  purpose. 

Isabel  Gunnerson  et  al,  State  of  Nevada, 
A-26952  (Feb.  11, 1955) 

The  Director  of  the  Bureau  of  Land 
Management  may,  before  an  appeal  is  taken 
to  the  Secretary,  reconsider  a  previous  de- 
cision on  his  own  motion  and  correct  any 
errors  that  may  have  been  made  in  the 
former  decision. 

Ruby  E.  Huffman,  Frances  Torres,  and 
Beulah  Mae  Choquette,  A-27373  (Mar.  21, 
1957)  64  I.D.  57 

It  is  not  a  deprivation  of  "due  process" 
for  an  officer  other  than  the  one  who  hears 
the  evidence  in  a  mining  contest  to  decide 
the  case. 

United  States  v.  Alonzo  A,  Adams  et  al, 
A-27364  (June  3, 1957)  64  I.D.  221 

It  is  proper  for  the  Eastern  States  Office 
of  the  Bureau  of  Land  Management,  on  its 
own  motion,  to  reconsider  its  decisions 
prior  to  an  appeal  to  the  Director,  even 
though  there  are  adverse  rights  present. 
Humble  Oil  and  Refining  Company, 
A-27568  (May  29, 1958)  65  I.D.  257 

The  Director  of  the  Bureau  of  Land 
Management  may,  before  an  appeal  is 
taken  to  the  Secretary  of  the  Interior,  re- 
consider his  previous  decision  on  his  own 
motion  and  correct  any  error  that  may  have 
been  made  in  it 

Richfield       Oil       Corporation,       A-27697 
(Oct  23,  1958) 

Board  of  Contract  Appeals  decisions  are 
final  for  the  Department.  Hence,  request 
for  reconsideration  is  unnecessary  to  ex- 
haust administrative  remedies. 
Appeal  of  Adler  Construction  Company, 
IBCA-156  (Jan.  20,  1960)  67  I.D.  21 


Where  notice  of  a  decision  of  the  man- 
ager of  a  land  office  is  sent  by  certified  mail 
to  the  address  of  record  of  the  party  ad- 
versely affected  by  the  decision  and  the 
notice  is  returned  marked  "Unknown,"  the 
party  is  considered  to  have  been  construc- 
tively served  with  notice  of  the  decision 
where  the  address  of  record  was  a  post 
office  box  and  the  Department  is  informed 
that  the  party  was  not  known  at  that  ad- 
dress or  authorized  by  the  renter  of  the 
box  to  receive  mail  therein. 
Betty  Ketchum,  A-28132  (Jan.  21,  1960) 

67  I.D.  40 

Within  the  factual  scope  of  an  appeal, 
the  Board  is  not  limited  either  by  appel- 
lant's own  choice  of  remedy  nor  by  Gov- 
ernment's assignment  of  defense.  Board 
has  jurisdiction  to  decide  a  claim  upon  a 
theory  not  advanced  by  the  parties. 
Appeal  of  Ray  Kizer  Construction  Com- 
pany, IBCA-274  (Sept.  15,  1961) 

A  decision  of  a  contracting  officer  "can- 
not be  treated  as  a  final  decision"  when 
contracting  officer  fails  to  comply  with 
Departmental  Manual  and  Federal  Pro- 
curement Regulations. 

Decision  of  the  contracting  officer  must 
be  supported  by  evidentiary  facts.  These 
facts  should  be  stated  in  sufficient  detail 
to  enable  the  Board,  as  well  as  the  con- 
tractor, to  understand  the  basis  of  the 
contracting  officer's  decision. 
Appeal  of  Spaiv-Glass,  Inc.,  IBCA-282 
(Nov.  3,  1961)  68  I.D.  329 

In  absence  of  citation  by  the  parties  of 
legal  references  to  the  contrary,  hearing 
official  will  follow  at  hearing  the  general 
rule,  that,  ordinarily  a  corporation  will  be 
recognized  as  an  entity  separate  and  dis- 
tinct from  its  stockholders  and  officers, 
even  though  the  entire  stock  is  owned  by 
one  person.  Consequently,  when  Govern- 
ment attempts  to  pierce  the  corporate  veil, 
burden  of  proof  is  on  Government  to  estab- 
lish that  instant  appeal  falls  within  one  of 
the  recognized  exceptions  to  the  general 
rule. 

Government  must  submit  "Correspond- 
ence and  other  data  material  to  the  appeal" 
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as  part  of  the  appeal  file  pursuant  to  43 
CFR  4.6(c). 

Appeal  of  Benjamin  B.  Wills,  IBCA-298 
(Nov.  9,  1961) 

An  Indian's  written  authorization  for 
payment  of  her  funds  to  a  creditor,  which 
has  been  filed  with  the  Bureau  of  Indian 
Affairs  during  the  lifetime  of  the  Indian 
and  not  revoked  by  the  Indian  or  dis- 
approved by  the  Bureau,  need  not  be  resub- 
mitted by  the  creditor  as  the  basis  for  a 
claim  against  the  estate  of  the  Indian  after 
her  death;  and  the  authorization  so  filed 
removes  it  from  the  application  of  the  pro- 
bate regulation  which  prohibits  the  filing 
of  claims  against  Indian  estates  after  the 
conclusion  of  the  probate  hearing. 
Estate  of  Mary  Ramona  Diserly  Youpee 
Brown,  IA-1294  (Apr.  15, 1963) 

70  I.D.  142 

Until  a  land  office  or  Director's  decision 
rejecting  an  oil  and  gas  lease  offer  becomes 
final  or  an  appeal  therefrom  is  taken,  the 
defect  in  the  offer  may  be  cured  by  the 
offeror  and  considered  further  by  the  office 
in  which  the  case  is  pending;  however, 
priority  of  filing  of  the  offer  will  be  as  of 
the  date  of  the  curative  action  rather  than 
the  original  date  of  the  filing  of  the  offer. 
M.  J.  Stansoury,  A-29699  (Sept.  25,  1963) 

The  Director  of  the  Bureau  of  Land 
Management  may  in  the  absence  of  an  ap- 
peal to  the  Secretary,  reconsider  a  pre- 
vious decision  on  his  own  motion  and  cor- 
rect any  errors  that  may  have  been  made 
in  the  former  decision  where  the  effect  of 
the  first  decision  has  been  prevented  from 
becoming  final  by  a  court  injunction  which 
suspended  any  action  taken  by  the  Bureau. 
George  E.  Conley,  A-29634  (Oct.  18,  1963) 

In  Board  of  Contract  Appeals  pro- 
cedures the  "appeal  file"  consists  of  the 
notice  of  appeal,  brief  in  support  of  the 
appeal,  if  any,  all  documents  on  which  the 
contracting  officer  has  relied  in  making  his 
findings  of  fact  or  decision,  statement  of 
the  government's  position  and  supporting 
brief,  and  reply  by  appellant,  if  any.  The 
"appeal  record"  consists  of  all  these  docu- 
ments and  of  the  transcript  of  conference 
(43  CFR  4.9),  oral  and  written  evidence 
presented  by  the  parties  pursuant  to  43 
CFR  4.11(a),  the  transcript  of  hearing,  if 
any,  and  post-hearing  briefs,  if  any. 


One  of  the  purposes  of  the  "conference" 
provided  in  43  CFR  4.9  is  the  determina- 
tion of  the  completeness  of  the  "appeal 
file"  and  to  enable  the  parties  to  establish, 
preferably  by  agreement,  the  written  "ap- 
peal record." 

Appeal  of  C.  W.  "Bill"  Lamb,  IBCA-397 
(Nov.  18, 1963)  70  I.D.  488 

One  of  the  purposes  of  a  conference  held 
pursuant  to  43  CFR  4.9  is  to  arrive  at 
stipulations  of  those  facts  which  are  not  in 
controversy. 

Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Jan.  27, 1964) 

The  rule  of  practice  granting  a  10-day 
grace  period  for  filing  documents  required 
to  perfect  an  appeal  does  not  apply  to  the 
filing  of  proof  of  ownership  of  contiguous 
land  to  support  a  preference-right  claim  at 
a  public  sale. 
Lyndell  Williams,  A-29873  (Feb.  17,  1964) 

When  after  an  appeal  to  the  Secretary 
has  been  taken  from  a  Bureau  of  Land 
Management  decision  rejecting  an  oil  and 
gas  lease  offer  new  facts  which  were  not 
available  when  the  Bureau's  decision  was 
rendered  have  been  ascertained  by  the  Bu- 
reau which  may  warrant  a  change  in  its 
decision,  the  case  will  be  remanded  to  let 
the  Bureau  reconsider  its  decision  in  light 
of  those  facts. 

Halvor   F.   Holbeck,    A-30052    (Mar.    10, 
1964) 

The  fact  that  a  mining  claim  may  at  one 
time  have  been  found  to  be  a  valid  claim 
does  not  estop  the  Department,  under  the 
principle  of  res  judicata,  from  bringing 
adverse  proceedings  against  the  claim 
when  an  application  for  patent  to  the  claim 
is  filed. 

United    States,    v.    LaFortuna    Uranium 
Mines,  Inc.,  A-29852  (May  4, 1964) 

A  petition  for  rehearing  was  properly 
denied  for  untimeliness  under  25  CFR 
15.17  by  an  Examiner  of  Inheritance  when 
it  was  mailed  by  the  petitioner's  attorney 
on  the  last  day  of  the  60-day  period  pro- 
vided by  the  regulation  but  was  not  re- 
ceived by  the  Superintendent  until  after 
the  expiration  date. 

Estate  of  Jack  Fighter,  Fort  Peck  Allottee 
No.  1309,  IA-1346  (May  26, 1964) 

71  I.D.  203 
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II.  APPEALS 

Generally 

An  appeal  from  a  decision  of  the  Asso- 
ciate Director  of  the  Bureau  of  Land  Man- 
agement will  not  be  decided  on  its  merits 
when  action  by  the  parties,  after  the  filing 
of  the  appeal,  has  made  a  decision  on  the 
merits  unnecessary. 

Joel  E.  Collums  et  al,  A-27150    (Mar.  7, 
1955) 

An  appeal  from  a  decision  of  the  Lands 
Officer  of  the  Bureau  of  Land  Manage- 
ment rejecting  a  private  exchange  applica- 
tion will  not  be  decided  on  the  merits  when 
action  taken  by  the  appellant  to  amend  his 
application  after  the  filing  of  the  appeal 
has  made  a  decision  on  the  merits  un- 
necessary. 
Marcellus  Palmer,  A-27193  (Aug.  2,  1955) 

Where  applicants  for  desert  land  entry 
have  appealed  from  a  classification  of  the 
lands  included  in  their  applications  as  un- 
suitable for  desert  land  entry  and  where 
the  Secretary  of  the  Interior  has  ordered 
a  further  field  examination  to  be  made, 
action  on  the  appeals  will  be  suspended. 
Richard  Leslie  McLeod  et  al,  A-27112, 
A-27151  (Sept.  12,  1955) 

An  appeal  from  a  decision  of  the  Eastern 
States  Supervisor,  Bureau  of  Land  Man- 
agement, rendered  on  Mar.  11,  1955,  will 
not  be  summarily  dismissed  because  of 
failure  to  comply  in  all  respects  with  the 
rules  of  practice  governing  appeals  to  the 
Secretary  of  the  Interior  from  decisions 
of  the  Director  of  the  Bureau  of  Land 
Management. 

J.  J.  Newman  Lumber  Company,  Alfred  S. 
Black.  A-27205  (Oct.  10,  1955) 

Where  subsequent  to  the  filing  of  an 
appeal  to  the  Secretary  of  the  Interior 
from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  the  appel- 
lant submits  an  offer  in  compromise  to 
the  Department  which  renders  the  appeal 
moot,  the  appeal  will  be  dismissed  and 
the  case  will  be  remanded  to  the  Bureau 
for  reconsideration. 

Alaska  Livestock  and  Trading  Company, 
A-27311  (May  14, 1956) 

Where  the  appellant  submits  no  evidence 
to  support  his  contention  that  the  Direc- 


tor's  decision  is  in  error,   the  Director's 

decision  will  not  be  altered. 

Grace  F.  Holbeck,  A-27357  (Aug.  20,  1956) 

An  appellant  has  the  duty  of  showing 
affirmatively  in  what  respect  the  decision 
appealed  from  is  in  error ;  it  is  insufficient 
that  he  merely  repeats  statements  of  error 
already  advanced  by  him  below  without 
showing  their  connection  with  the  decision 
appealed  from  or  their  relevance  other- 
wise. 
James  L.  Knight,  A-27374  (Sept.  19,  1956) 

Assuming  that  an  objection  to  a  hearing 
officer  (that  he  was  not  appointed  in  ac- 
cordance with  the  Administrative  Proce- 
dure Act)  would  be  timely  if  made  for  the 
first  time  on  an  appeal  to  the  Director  of 
the  Bureau  of  Land  Management,  failure 
to  raise  the  objection  at  that  time  will  con- 
stitute a  waiver  of  the  objection. 
United  States  v.  Alonzo  A.  Adams  et  al., 
A-27364  (June  3,  1957)  64  I.D.  221 

A  motion  to  strike  an  answer  filed  by 
one  who  petitions  to  intervene  on  an  appeal 
to  the  Secretary  will  be  denied  where  the 
answer  is  a  joint  answer  filed  also  by  an 
adverse  party  who  is  entitled  to  answer 
the  appeal. 

The       Dredge       Corporation,       A-27429 
(Sept.  23,  1957)  64  I.D.  368 

Where  one  appeals  from  the  the  rejection 
of  his  oil  and  gas  lease  offer  and  subse- 
quently files  a  withdrawal  of  his  appeal 
with  a  request  that  a  lease  be  issued  to 
him,  the  withdrawal  will  not  be  considered 
to  be  an  abandonment  of  the  appeal  and 
acquiescence  in  the  rejection  of  the  offer 
where  the  circumstances  show  that  such 
was  not  the  intention  of  the  offeror. 
B.  M.  Shotkin,  A-27469  (Sept.  24,  1957) 

The  failure  to  pay  a  $5  filing  fee  for  each 
of  two  leases  involved  in  an  appeal  to  the 
Director  from  a  manager's  decision  does 
not  require  that  the  appeal  be  dismissed 
where  (1)  the  regulation,  later  amended, 
was  not  clear  (2)  the  manager's  decision 
stated  that  an  appeal  involving  the  two 
leases  must  be  accompanied  by  a  filing  fee 
of  $5,  and  (3)  the  manager  accepted  the 
$5  fee  as  sufficient. 

D.  J.  Simmons,  A-27478   (Nov.  15,  1957) 

64  I.D.  413 
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Where  in  an  appeal  to  the  Director  it  is 
decided  from  examination  of  the  case  rec- 
ord that  questions  of  fact  are  present  which 
cannot  be  answered  from  the  record  and 
the  case  is  remanded  to  the  appropriate 
field  officer  for  a  determination  of  the  nec- 
essary facts,  an  appeal  from  the  decision 
lacks  any  basis  where  the  appellant  rec- 
ognizes that  his  rights  depend  upon  the 
resolution  of  the  questions  of  fact. 
Earl  Edivard  Gherrier,  A-27569  (Apr.  29, 
1958) 

A  decision  of  the  Director  of  the  Bureau 
of  Land  Management  will  not  be  disturbed 
where  the  appellant  merely  requests  the 
Secretary  to  consider  the  evidence  or  argu- 
ments submitted  to  the  Director  without 
showing  affirmatively  the  relationship  of 
that  evidence  or  those  arguments  to  the 
Director's  decision  and  where  the  Direc- 
tor's decision,  on  its  face,  appears  to  be 
proper. 
Renz  L.  Jennings,  A-27589  (June  25,  1958) 

Where  the  basis  of  an  appeal  to  the  Sec- 
retary of  the  Interior  from  a  decision  of 
the  Director,  Bureau  of  Land  Management, 
is  a  request  for  relief  already  granted  in 
the  Director's  decision,  and  no  other  ground 
for  appeal  is  stated,  there  is  no  issue  to 
decide  and  the  appeal  will  be  dismissed. 
James  Veitch,  A-27633  (July  16,  1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  and  the  case  closed 
where  the  appellant  fails  to  pay  the  filing 
fee  within  the  time  required  by  the  rules 
of  practice. 

Christian  G.  Wieger,  A -27680    (Sept.  29, 
1958)  65   I.D.   402 

Joe  Lyon,  Jr.,  A-27824  (Jan.  14,  1959) 

By  Departmental  regulation  (43  CFR, 
1957  Supp.,  221.95(d)),  where  a  party 
is  represented  by  an  attorney,  service  of 
any  document  relating  to  the  proceeding 
upon  such  attorney  will  be  deemed  to  be 
service  on  the  party  he  represents,  and 
service  of  a  copy  of  a  decision  on  an  at- 
torney of  record  is  notice  of  receipt  of  the 
decision  to  the  party  he  represents. 

On  an  appeal  to  the  Secretary  from  a  de- 
cision denying  an  appeal  from  an  exam- 
iner's decision  which  held  12  mining  claims 
and  a  mill  site  null  and  void,  a  require- 
ment that  a  $5  filing  fee  for  each  separate 


mining  claim  and  the  mill  site  accompany 
the  notice  of  appeal  was  proper. 
United  States  v.  Biinno  E.  Matsen,  A-27712 
(Nov.  10,  1958)  65  I.D.  453 

In  the  face  of  an  apparent  conflict  be- 
tween the  official  return  receipt  cards  and 
the  appellants'  contention  as  to  the  de- 
livery date  of  copies  of  decisions  served  on 
the  appellants  by  certified  mail,  in  the  ab- 
sence of  substantial  evidence  to  prove  that 
the  date  of  delivery  stamp  on  the  receipt 
cards  is  erroneous,  the  Department  will  ac- 
cept the  date  stamped  on  the  official  re- 
ceipt card. 

Edwin  Roy  Hastings,  A-27831    (Nov.  13, 
1958). 

Where  notice  of  a  decision  of  the  Direc- 
tor of  the  Bureau  of  Land  Management 
was  served  on  the  appellant  by  delivery  of 
the  notice  by  certified  mail  to  the  amoel- 
lant's  address  of  record,  and  the  return 
receipt  card  showed  that  it  was  received 
at  that  address,  the  30-day  period  within 
which  a  notice  of  appeal  must  be  filed  in 
the  office  of  the  Director  began  to  run  as 
of  the  date  the  notice  was  delivered  to  the 
record  address,  and  the  late  filing  of  a 
notice  of  appeal  cannot  be  waived  on  the 
ground  that  the  appellant  was  away  from 
home  on  the  delivery  date  and  did  not 
actually  receive  the  notice  until  several 
days  later. 

Beverly  P.  Rooinson,  A-27778    (Nov.  24, 
1958) 

Under  rules  governing  its  procedure,  the 
Board  of  Contract  Appeals  is  without  au- 
thority to  entertain  more  than  one  petition 
for  reconsideration  of  a  decision. 
Appeals  of  Carson  Construction  Com- 
pany, IBCA-21,  IBCA-25,  IBCA-28, 
IBCA-34  (May  20,  1959)  66  I.D.  177 

Where  the  decisions  below  pass  only 
upon  the  question  of  the  validity  of  the 
original  location  of  a  mining  claim,  the 
Secretary  will  not  ordinarily  on  appeal 
from  such  decisions  consider  and  deter- 
mine other  issues  relating  to  trespass  by 
the  claimant,  the  effectiveness  of  later  lo- 
cations, and  other  collateral  issues  not 
necessarily  involved  in  passing  upon  the 
correctness  of  the  decisions  below. 
Howard  W.  Balsley,  A-27920  (June  15, 
1959) 
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The  late  filing  of  a  notice  of  appeal  can- 
not be  waived  under  the  rules  of  practice 
where  the  record  shows  the  notice  of  ap- 
peal was  not  transmitted  to  the  Director 
before  the  end  of  the  10-day  grace  period 
allowed  by  the  rules. 

Norman   B.    Wolf  or  d,   A-28129    (July  28, 
1959) 

A  confession  of  error  submitted  by  an 
Examiner  of  Inheritance  for  consideration 
in  connection  with  an  appeal  from  the 
Examiner's  order  will  serve  as  justifica- 
tion for  remanding  the  case  to  the  Exam- 
iner for  further  action. 
Estate  of  Ka-E-Pah,  Navajo  Allottee  No. 
1047,  IA-1044  (Sept.  3,  1959)     66  I.D.  314 

After  an  appeal  is  taken  to  the  Director 
from  a  decision  of  a  land  office  manager, 
jurisdiction  over  the  case  is  in  the  former 
and  the  latter  has  no  authority  to  act  upon 
it. 

Audrey  I.   Cutting,   George  Peter  Smith, 
A-28031  (Oct.  8,  1959)  66  I.D.  348 

The  late  filing  of  a  notice  of  appeal  to 
the  Secretary  cannot  be  waived,  where  the 
record  shows  that  a  copy  of  the  decision 
of  the  Director  of  the  Bureau  of  Land 
Management  was  delivered  to  the  appel- 
lant's address  of  record  by  certified  mail, 
on  the  ground  that  the  appellant  was  away 
from  home  and  did  not  receive  actual  notice 
of  the  decision  until  several  days  later. 
Arthur  M.  Moylan,  Jr.,  A-28237  (Mar.  29, 
1960) 

Where  an  applicant  for  a  small  tract  is 
awarded  the  land  on  condition  that  he  re- 
imburse the  occupant  for  permanent  im- 
provements placed  in  good  faith  on  the 
tract  which  will  be  of  value  to  him  but 
the  decision  making  the  award  does  not 
attempt  to  specify  the  improvements  for 
which  reimbursement  is  required  or  the 
value  thereof,  it  is  premature  for  the  ap- 
plicant to  appeal  from  the  decision  on  the 
ground  that  the  improvements  on  the  land 
are  not  of  the  character  or  value  attributed 
by  the  occupant  of  the  land. 
Russell  Stewart  Lee,  A-28217  (Apr.  13, 
1960) 

Where  the  Secretary  remands  an  appeal 
to  him  without  considering  its  merits  but 
merely  to  facilitate  the  administration  of 
recently  enacted  legislation,  he  will  con- 


sider the  merits  of  the  appeal  after  it  has 
been  determined  that  the  appellant  is  not 
entitled  to   the  benefits  of  the   recently 
enacted  legislation. 
L.  E.  Linck,  A-28251  (May  23,  1960) 

Upon  appeal  from  a  decision  of  a  hearing 
examiner  in  a  contest  against  a  mining 
claim,  the  Director  of  the  Bureau  of  Land 
Management,  and  in  turn  the  Secretary, 
can  make  all  findings  of  fact  and  law 
based  upon  the  record  just  as  though  each 
were  making  the  decision  in  the  first 
instance. 

United  States  v.  T.  C.  Middleswart  et  al., 
A-28286  (June  9,  1960)  67  I.D.  232 

Where  no  issue  is  presented  by  an  ap- 
peal to  the  Secretary  of  the  Interior  from 
a  decision  of  the  Director  of  the  Bureau  of 
Land  Management  calling  upon  an  appli- 
cant for  an  additional  showing  in  connec- 
tion with  a  desert  land  application,  and 
where  the  appellant  submits  the  showing 
with  his  appeal,  the  case  will  be  remanded 
to  the  Bureau  of  Land  Management  for 
further  consideration. 
Newton  J.  Jackson,  A-28427  (Aug.  30, 
1960) 

There  is  no  further  right  of  appeal  to  the 
Secretary  from  a  decision  of  the  Solicitor 
or  Deputy  Solicitor  issued  pursuant  to  a 
delegation  of  authority  from  the  Secretary 
to  decide  appeals  to  the  Secretary. 
B.  E.  Burnaugh,  A-28340  (Supp.)  (Oct.  4, 
1960)  67  I.D.  366 

When  contracting  officer  inadvertently 
overlooks  directions  of  the  Board  con- 
tained in  a  formal  decision,  matter  will  be 
remanded  to  him  to  enable  him  to  carry 
out  the  Board's  directions. 
Appeal  of  Dane  Construction  Corporation, 
IBCA-255  (Oct.  31,  1960) 

Motion  for  reconsideration  will  be  de- 
nied when  it  presents  nothing  that  was 
not  thoroughly  considered  prior  to  the 
original  decision  nor  offers  any  convinc- 
ing reason  for  a  change  therein. 
Appeal  of  John  A.  Quinn,  Inc.,  IBCA-174 
(Jan.  23, 1961) 

The  Board  will  be  strict  in  determining 
whether  a  particular  appeal  was  mailed 
within  the  appeal  period,   but  liberal  in 
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determining  whether  a  particular  writing 
constitutes  an  intent  to  appeal. 
Appeal      of      Alcan     Pacific      Company, 
IBCA-276  (May  8,  1961)  68  I.D.  133 

The  Board  has  jurisdiction  to  decide  dis- 
putes under  ''guarantee"  provisions. 
Appeal  of  M.  Benjamin  Electric  Company, 
Inc.,  IBCA-280  (June  9,  1961) 

The  Board   of  Contract  Appeals  lacks 
jurisdiction  to  reform  contracts,  hut  has 
jurisdiction  to  interpret  contracts. 
Appeal  of  Framlau  Corporation,  IBCA-228 
(Nov.  1,  1961)  68  I.D.  324 

In  assembling  appeal  file  contracting 
officer  must  include  "Correspondence  and 
other  data  material  to  the  appeal."  43 
CFR  4.6. 

Appeal    of    Spaw-Glass,    Inc.,    IBOA-282 
(Nov.  3, 1961)  68  I.D.  329 

In  absence  of  citation  by  the  parties 
of  legal  references  to  the  contrary,  hearing 
official  will  follow  at  hearing  the  general 
rule,  that,  ordinarily  a  corporation  will 
be  recognized  as  an  entity  separate  and 
distinct  from  its  stockholders  and  officers 
even  though  the  entire  stock  is  owned  by 
one  person.  Consequently,  when  Govern- 
ment attempts  to  pierce  the  corporate  veil, 
burden  of  proof  is  on  Government  to  es- 
tablish that  instant  appeal  falls  within 
one  of  the  recognized  exceptions  to  the 
general  rule. 

Appeal  of  Benjamin  B.  Wills,  IBCA-298 
(Nov.  9,  1961) 

Where  a  request  for  reconsideration  of 
a  decision  of  the  Board  is  not  persuasive  of 
error  by  the  Board,  the  decision  will  be 
affirmed.  Where  the  Board  finds  on  re- 
consideration that  its  prior  decision  was 
in  error  as  to  the  amounts  equitably  pay- 
able under  a  labor  escalation  clause,  the 
Board  will  modify  its  decision  accordingly. 
Appeal  of  Merritt-Chapman  &  Scott  Cor- 
poration, IBCA-240  (Nov.  9,  1961) 

68  I.D.  363 

A  decision  sent  by  certified  mail  by  the 
land  office  to  an  applicant  for  public  land 
to  his  address  of  record  in  the  land  office 
and  forwarded  by  the  post  office  in  the  city 
of  his  residence,  pursuant  to  instructions 
of  the  addressee,  to  a  hotel  in  another  city 
and  accepted  by  the  hotel  while  the  appli- 


cant was  a  guest  in  the  hotel  is  regarded 
as  served  upon  the  applicant  so  that  the 
period  for  appeal  commences  to  run  from 
the  date  of  receipt  by  the  hotel,  and  it  is 
proper  to  refuse  consideration  of  an  appeal 
transmitted  to  the  land  office  more  than 
30  days  after  that  date. 
Theodore  Pilger,  A-28984  (Nov.  21,  1961) 

Where  a  party  fails  to  make  a  timely 
request  for  reconsideration  of  the  adverse 
portion  of  a  decision  of  the  Board,  the 
matter  so  decided  may  not  again  be  con- 
sidered in  a  subsequent  appeal  based  on 
other  claims. 

Appeal  of  Henly  Construction  Company, 
IBCA-249  (Dec.  7,  1961)  68  I.D.  348 

When  a  decision  of  the  Director,  Bureau 
of  Land  Management,  grants  to  an  appli- 
cant for  lands  under  the  Pittman  Act  the 
election  of  appealing  his  decision  to  the 
Secretary  or  supplying  necessary  addi- 
tional data  to  complete  her  deficient  ap- 
plication, and  the  applicant  does  both,  the 
case  on  appeal  will  be  remanded  to  the 
Director  for  appropriate  action  on  the 
supplemented  application. 
Dorothy  R.  Notley,  A-28755  (Jan.  29, 1962) 

Where  a  party  to  an  appeal  has  previ- 
ously requested  reconsideration  of  a  deci- 
sion and  the  Board  has  issued  a  decision 
upon  such  reconsideration,  the  Board  is 
without  authority  to  entertain  a  request  by 
that  party  for  a  further  reconsideration. 

Where  a  request  for  reconsideration  of 
a  decision  of  the  Board  is  not  persuasive 
of  error  by  the  Board,  the  decision  will  be 
affirmed. 

Appeal  of  Merritt-Chapman  &  Scott  Cor- 
poration, IBCA-240  (Mar.  15,  1962) 

69  I.D.  11 

The  Board  of  Contract  Appeals  lacks 
jurisdiction  to  reform  or  rescind  contracts. 
Appeal  of  Duncan  Miller,  IBCA-305 
(Apr.  18,  1962)  69  I.D.  25 

Where  a  request  for  reconsideration  of 
a  decision  of  the  Board  is  not  persuasive 
of  error  by  the  Board,  the  decision  will  be 
affirmed.  Where  the  Board  finds  on  recon- 
sideration that  its  determinations  under 
its  prior  decision  as  to  the  amounts  of 
equitable     adjustments     due     under     the 
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Changes  clause  were  not  sufficient,  the 
Board  will  modify  its  decision  accordingly. 
Appeal  of  Eenly  Construction  Company, 
IBCA-249  (Apr.  27,  1962)  69  I.D.  43 

The  Board  in  its  discretion  will  permit 
the  introduction  of  newly  discovered  evi- 
dence which  was  not  available  to  the  con- 
tractor at  the  time  of  the  original  oral 
hearing  of  an  appeal  from  the  contracting 
officer's  decision. 

A  motion  for  reconsideration  is  denied 
wJiere  the  additional  evidence  presented  is 
not  persuasive  of  error  by  the  Board,  and 
no  other  matters  are  advanced  that  were 
not  fully  considered  by  the  Board  in  its 
original  decision. 

Appeal  of  Fred  E.  Hicks  Construction 
Company,  IBCA-271  (May  11,  1962) 

Where  a  request  for  reconsideration  of 
a  decision  of  the  Board  is  not  persuasive 
of  error  by  the  Board,  the  decision  will 
be  affirmed. 

Appeal  of  William  L.  Warfield  Construc- 
tion Company,  IBCA-196,  202,  206  (July  3, 
1962) 

Appeal  of  Brooks  and  Mixon,  IBCA-277 
(Aug.  14,  1962)  69  I.D.  119 

The  Director  of  the  Bureau  of  Land 
Management  is  not  limited  in  his  consider- 
ation of  an  appeal  from  a  land  office  deci- 
sion to  the  particular  question  raised  by 
that  appeal.  He  may,  even  in  the  absence 
of  an  appeal,  take  up  any  matter  pending 
in  any  land  office  and  dispose  of  it  without 
waiting  for  a  decision  by  the  local  land 
office. 

Angela  Mathews  Boos,  A-28712  (Sept.  21, 
1962) 

Service  of  a  decision  by  a  hearing  ex- 
aminer in  a  grazing  case  upon  an  attorney 
of  record  is  deemed  to  be  service  of  the 
decision  upon  the  person  whom  the  at- 
torney represents. 

Philip  Coyne  et  ah,  A-29539,  A-29648 
(Sept.  21, 1962) 

When  it  appears  that  a  decision  of  the 
Director  of  the  Bureau  of  Land  Manage- 
ment was  served  on  the  appellant  by  de- 
livery of  a  copy  of  the  decision  by  certified 
mail  to  the  appellant's  address  of  record, 
and  the  return  receipt  card  shows  that  the 
decisi  as     elivered  at  that  address,  the 

30-da.i    period  allowed  for  filing  a  notice 


of  appeal  begins  to  run  from  the  date  the 
decision  was  delivered  to  the  record  ad- 
dress and  the  late  filing  of  a  notice  of  ap- 
peal will  not  be  waived  on  the  ground  that 
the  appellant  was  not  at  home  on  the  de- 
livery date  and  did  not  actually  receive  the 
notice  until  several  days  later. 
Virgie  Lee  et  al.,  A-29657  (Sept.  28,  1962) 

Under  a  change  order  for  elimination  of 
part  of  the  work,  where  the  contracting 
officer  considers  but  omits  to  complete  the 
equitable  adjustment  of  the  time  allowed 
for  performance  of  the  remainder  of  the 
work,  and  the  contractor  has  not  appealed 
as  to  that  omission,  the  Board  will  take 
jurisdiction  de  novo  as  to  such  errors  or 
omissions  and  will  determine  the  equit- 
able adjustment. 

The  Board  will  generally  remand  a  claim 
not  previously  presented  to  the  contracting 
officer.  Under  the  unusual  circumstances 
surrounding  this  appeal,  the  claim  will  not 
be  remanded,  since  the  ends  of  justice 
would  not  be  served  when  such  remand 
would  cause  further  delay  in  the  disposi- 
tion of  the  claim. 

Appeal  of  Eastern  Maintenance  Company, 
IBCA-275  (Nov.  29,  1962)  69  I.D.  215 

The  Department  of  the  Interior  Board  of 
Contract  Appeals  is  not  an  intermediate 
board,  and  further  appeals  may  not  be 
taken  within  the  Department  from  the 
Board's  decisions.  Such  decisions  are 
final  for  the  Department  (43  CFR  4.4). 
Appeal  of  Allied  Contractors,  Inc., 
IBCA-265  (Dec.  10,  1962)  69  I.D.  222 

The  purpose  of  the  holding  of  conferences 
pursuant  to  43  CFR  4.9  is  the  simplifica- 
tion and  sharpening  of  issues ;  the  possi- 
bility of  obtaining  stipulations,  admissions 
of  facts,  and  the  introduction  of  docu- 
ments ;  the  determination  of  the  number  of 
witnesses  and  the  limitation  of  expert  wit- 
nesses, if  any ;  and  the  discussion  and  con- 
sideration of  such  other  matters  as  may 
aid  in  the  disposition  of  appeals. 
Appeal  of  Ray  D.  Bolander  Company,  Inc., 
IBCA-331  (Dec.  14,  1962)  69  I.D.  223 

Where  an  application  to  make  homestead 
entry  is  rejected  and  where,  after  filing 
a  timely  notice  of  appeal,  the  applicant 
moves  for  leave  to  amend  her  application 
and  requests  additional  time  within  which 


to  submit  a  statement  of  reasons  in  sup- 
port of  the  appeal,  the  motion  has  the 
effect  of  making  the  appeal  moot  and  the 
matter  will  be  remanded  to  the  Bureau  of 
Land  Management  for  consideration  of  the 
request  to  amend,  and  no  extension  of 
time  within  which  to  submit  a  statement  of 
reasons  will  be  granted. 
Peggy  M.  Kater,  A-29840  (Dec.  27,  1962) 
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Under  the  moratorium  order  issued 
Feb.  14, 1961,  the  Director  of  the  Bureau  of 
Land  Management  is  required,  where  an 
appeal  is  taken  to  him  from  the  rejection 
of  the  appellant's  application  because  of 
an  adverse  classification,  to  affirm  the  re- 
jection if  the  appellant  does  not  submit 
positive  and  substantial  evidence  that  the 
classification  is  in  error,  and  the  Director 
will  be  sustained  on  appeal  to  the  Secre- 
tary if  it  is  found  that  such  evidence  was 
not  submitted  to  the  Director. 
Duncan  W.  Cleaves,  A-29354  (May  6, 1963) 

An  appeal  against  a  grant  of  approval 
to  a  recreation  and  public  purposes  appli- 
cation will  be  dismissed  when  appellant  is 
not  a  party  nor  authorized  to  act  on  behalf 
of  a  party,  as  will  a  protest  when  filed 
subsequent  to  the  date  permitted. 
Dr.  Willard  H.  Howard,  A-29283  (June  3, 
1963) 

Where  the  Board  of  Contract  Appeals 
finds,  upon  the  basis  of  newly  discovered 
evidence  presented  at  a  rehearing,  that  its 
|  prior  decision  was  based  largely  on  testi- 
|  mony  that  has  been  discredited,  the  prior 
decision  will  be  vacated  and  the  appeal 
will  be  remanded  to  the  contracting  officer 
for  appropriate  action. 
Appeal  of  Richey  Construction  Company, 
IBCA-187  (June  18,  1963)  70  I.D.  222 

Where  a  special  private  act  renders; 
moot  the  issue  on  an  appeal  from  the 
rejection  of  an  additional  homestead  appli- 
cation in  Alaska,  the  appeal  will  be  dis- 
missed, the  Bureau  of  Land  Management 
decisions  vacated,  and  the  case  remanded 
for  further  consideration  and  action  in 
accordance  with  the  provisions  of  the  spe- 
cial act  and  the  homestead  laws. 
Leo  F.  Reeves,  A-27919  (June  25,  1963) 

The  Director  of  the  Bureau  of  Land 
Management  in  reviewing  on  appeal  the 
rejection  of  an  application  for  a  second 


enlarged  homestead  entry  because  of  an 
adverse  classification  may  properly  make 
an  initial  determination  that  the  applicant 
was  not  qualified  to  make  a  second  home- 
stead entry  because  it  did  not  appear  that 
his  first  entry  was  lost,  forfeited,  or  aban- 
doned through  no  fault  of  his  own  and 
because  of  matters  beyond  his  control. 
Frank  J.  Orlando,  A-29399  (July  1,  1963) 

An  appeal  will  be  remanded  to  the  con- 
tracting officer  where  the  findings  do  not 
contain  sufficient  details  as  to  the  reasons 
for  denial  of  a  portion  of  the  contractor's 
claim. 

Appeal  of  Paul  A.  Teegarden,  IBCA-382 
(Sept.  11,  1963) 

The  Director  of  the  Bureau  of  Land 
Management  is  not  limited  in  his  consider- 
ation of  an  appeal  from  a  land  office 
decision  to  the  particular  question  raised 
by  that  appeal.  He  may,  even  in  the  ab- 
sence of  an  appeal,  take  up  any  matter 
pending  in  any  land  office  and  dispose  of  it 
without  waiting  for  a  decision  by  the  local 
land  office. 

Barney  R.  Colson,  A-28617  (Sept.  16, 1963) 

70  I.D.  409 

While  an  appeal  to  the  Director  of  the 
Bureau  of  Land  Management  is  properly 
dismissed  when  it  is  prosecuted  by  an 
agent  of  the  appellants  who  has  not  shown 
that  he  is  authorized  to  practice  before 
the  Department,  if  the  agent  on  appeal  to 
the  Secretary  of  the  Interior  states  that 
he  is  a  practicing  attorney  at  law  and  the 
Director  has  also  ruled  on  the  merits  of 
the  appeal,  the  appeal  may  be  considered 
on  its  merits. 

John  W.  Mecom  et  al,  A-29548  (Sept.  19, 
1963)  70  I.D.  446 

Where  a  claimant  to  public  land  alleges, 
by  way  of  an  appeal  from  a  notice  to 
remove  his  improvements  from  the  land, 
based  on  a  Secretarial  decision  that  the 
claim  is  without  validity,  that  he  did  not 
receive  the  Secretary's  decision,  the  appeal 
will  be  disposed  of,  in  the  interest  of 
administrative  expediency,  by  sending  to 
the  claimant  a  copy  of  the  Secretary's 
decision  and  by  requiring  the  claimant  to 
comply  with  the  requirements  of  the  notice 
within  90  days  of  his  receipt  of  the  Secre- 
tary's decision. 
Robert  L.  Miller,  A-29484  (Sept.  20,  1963) 
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Where  an  appeal  is  taken  from  the  re- 
jection of  a  homestead  application  for  the 
reason  that  a  State  selection  has  prece- 
dence and  the  State  later  states  that  the 
selection  was  not  intended  to  apply  to  land 
in  the  status  of  that  included  in  the  home- 
stead application,  the  appeal  becomes  moot 
and  the  case  will  be  remanded  for  further 
consideration  of  the  homestead  application. 
Gorman  A.  Twitty,  A-30016  (Sept.  26, 
1963) 

Since  Field  Solicitors  do  not  have  au- 
thority to  determine  either  Reclamation  or 
Indian  irrigation  claims  under  the  annual 
Public  Works  Appropriation  Acts,  claims 
which  may  involve  administrative  deter- 
minations under  both  the  Federal  Tort 
Claims  Act  and  under  annual  Public 
Works  Appropriation  Acts  should  be  re- 
ferred to  the  appropriate  Regional  Solici- 
tors. They  have  full  authority  concern- 
ing both  types  of  claims.  The  purpose  of 
this  holding  is  to  prevent  the  fragmentary 
consideration  of  claims. 
Claim  of  John  C.  Brock,  TA-249  (Ir.) 
(Oct.  25,  1963)  70  I.D.  463 

A  Government  motion  to  remand  an  ap- 
peal to  the  contracting  officer  for  the  prepa- 
ration of  supplemental  findings  of  fact  and 
decision  is  granted,  where  appellant  re- 
mains silent. 

Appeal  of  Gunther  and  Shirley  Company 
and  E.  V.  Lane  Corporation,  IBCA-352 
(Nov.  7,  1963) 

An  offeror  whose  offer  does  not  draw  first 
priority  in  a  drawing  and  whose  offer  is 
conditionally  rejected  subject  to  reinstate- 
ment in  the  event  offers  with  higher  pri- 
orities in  the  drawing  do  not  ripen  into 
leases  need  not  appeal  from  the  conditional 
rejection  in  order  to  preserve  the  priority 
of  his  offer. 
Ann  H.  Baoington,  A-29679  (Nov.  26, 1963) 

Katherine  M.  Barker,  A-29566  (Nov.  26, 
1963) 

The  Director  of  the  Bureau  of  Land  Man- 
agement is  not  limited  in  his  consideration 
of  an  appeal  from  a  land  office  decision  to 
the  particular  question  raised  by  that  ap- 
peal but  may  rule  on  matters  not  appealed 


from  but  decided  by  the  land  office  in  the 
decision  appealed  from. 
Metaline  Contact  Mines  et  al.,  A-29707 
(Dec.  11,  1963) 

Evidence  not  previously  presented  by  the 
contractor  to  the  contracting  officer  may  be 
considered  by  the  Board  of  Contract  Ap- 
peals. Evidentiary  facts  which  tend  to 
prove  or  disprove  every  material  ultimate 
fact  found  by  the  contracting  officer  or  al- 
leged in  the  contractor's  claim  may  be  con- 
sidered. 

Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Jan.  27,  1964) 

The  filing  of  a  brief  in  support  of  an  ap- 
peal (43  CFR  4.5(b) )  is  optional  with  ap- 
pellant. Only  the  requirement  concerning 
the  filing  of  the  notice  of  appeal  is  jurisdic- 
tional (43  CFR  4.16). 

In  the  event  an  appeal  is  dismissed  with- 
out prejudice  on  request  of  the  affected 
party,  appeal  will  be  reinstated  automati- 
cally, provided  such  request  complies  with 
specific  requirements,  if  any,  of  the  prior 
dismissal  order. 
Appeal  of  James  Hamilton  Construction 
Company,  IBCA-421-1-64   (Feb.  5,  1964) 

Where  an  offer  which  drew  first  priority 
in  a  drawing  of  simultaneously  filed  offers 
is  rejected  because  it  is  defective,  the  offer 
which  drew  the  next  priority  may  be  re- 
instated although  it  had  been  conditionally 
rejected,  subject  to  reinstatement  in  the 
event  offers  with  a  higher  priority  did  not 
ripen  into  leases,  and  no  appeal  had  been 
taken  from  that  action,  and  although 
another  offer  which  may  not  be  defective 
was  filed  before  reinstatement  of  the  offer 
by  the  offeror  who  had  originally  drawn 
first  priority. 
Rooert  B.  Nation,  A-29822  (Feb.  18, 1964) 

The  jurisdiction  of  the  Board  of  Con- 
tract Appeals  extends  to  appeals  from  find- 
ings of  fact  as  well  as  from  decision  by 
contracting  officers. 

Appeal    of   Baldwin  -  Lima  -  Hamilton, 
IBCA-418  (Feb.  19,  1964) 

The  Board  of  Contract  Appeals  has  au- 
thority to  apply  equitable  principles  in 
determining  matters  over  which  it  has 
jurisdiction.  It  has  authority  to  direct 
contract  administration  action  by  the  con- 


RULES  OP   PRACTICE,   II 


769 


tracting  officer  if  the  contractor  has  a  sub- 
stantive right  to  such  action,  and  if  such 
action  pertains  to  a  matter  over  which  the 
Board  has  jurisdiction.  Its  powers  and 
those  of  the  Office  of  the  Survey  and  Re- 
view complement  each  other. 
Appeal  of  Cosmo  Construction  Company, 
IBCA-412  ( Feb.  20, 1964 )  71 1.D.  61 

The  authority  of  the  Board  to  decide  dis- 
putes arising  under  the  contract,  including 
questions  of  law  (43  CFR  4.4),  does  not 
include  authority  to  grant  relief  for 
breach  of  contract,  since  the  latter  is  not 
a  dispute  arising  under  the  contract. 
Appeal  of  Peter  Kiewlt  So?is'  Company, 
IBCA-405  (Mar.  13,  1964) 

An  appeal  will  be  remanded  to  the  Con- 
tracting Officer  where  the  evidence  in  the 
appeal  file  is  insufficient  to  support  his 
findings  of  fact  or  decision. 
Appeal  of  Simpson  Drilling  Company, 
IBCA-^23-1-64  (Mar.  13, 1964) 

Where  an  appeal  is  taken  from  a  refusal 
to  accept  for  recordation  a  notice  of  loca- 
tion of  settlement  or  occupancy  of  a  trade 
and  manufacturing  site  for  the  reason  that 
a  State  selection  has  precedence,  and  the 
State  later  states  that  the  selection  was 
not  intended  to  apply  to  land  in  the  status 
of  that  included  in  the  notice  of  location, 
the  appeal  becomes  moot  and  the  case  will 
be  remanded  for  further  consideration  of 
the  notice  of  location. 

Dean  Burtis  Bunker,  A-30009    (Mar.  26, 
1964) 

When  a  protest  against  the  issuance  of 
an  oil  and  gas  lease  to  a  prior  offeror  has 
been  found  to  be  without  merit  by  the 
Department  and  when,  thereafter,  an  ap- 
peal is  taken  from  the  rejection  of  the 
Protestant's  junior  oil  and  gas  lease  offer 
because  of  the  issuance  of  a  lease  to  the 
prior  offeror,  a  decision  of  the  Bureau  of 
Land  Management  which  refers  to  the  De- 
partmental decision  on  the  protest  is  a 
sufficient  answer  to  the  appellant's  objec- 
tions to  the  rejection  of  his  offer. 
Duncan  Miller,  A-30147  (Apr.  8,  1964) 

The  Director  of  the  Bureau  of  Land 
Management  is  not  limited  in  his  considera- 
tion of  an  appeal  from  a  land  office  decision 


to  the  particular  question  raised  by  that 
appeal;  he  thus  obtains  jurisdiction  over 
all  of  the  issues  which  pertain  to  the 
transaction  to  which  the  appeal  relates 
and  may  determine  them. 
R.  D.  Compton,  Edna  A.  Compton,  A-30206 
(July  2,  1964) 

Where  a  contractor  alleges  that  it  en- 
countered changed  conditions  cognizable 
under  a  standard  "Changed  Conditions" 
clause,  and  the  contracting  officer  denies 
the  claims  without  deciding  that  issue,  the 
appeal  will  be  remanded  to  the  contracting 
officer  for  the  issuance  of  new  or  supple- 
mentary findings  of  fact. 
Appeal  of  Peter  Reiss  Construction  Co., 
Inc.  and  Lew  Norris  Demolition  Co.,  Inc., 
IBOA-351  (Sept.  29,  1964) 

Decisions  of  the  Interior  Board  of  Con- 
tract Appeals  are  final  for  the  Department, 
and  no  provision  is  made  for  an  appeal 
therefrom  within  the  Department. 
Appeal  of  Allied  Contractors,  Inc., 
IBCA-322  (Oct.  6,  1964) 

The  oral  argument  which  is  authorized 
on  an  appeal  to  the  Secretary  is  not  a  hear- 
ing at  which  evidence  may  be  submitted 
but  an  opportunity  to  present  argument 
orally  on  the  case  record  as  previously 
made. 

United    States    v.     Gilbert    C.     Wedertz, 
A-30126  ( Oct.  15, 1964)  71 1.D.  368 

It  is  improper  to  finally  reject  an  oil  and 
gas  lease  offer  previously  conditionally  re- 
jected because  of  low  priority  acquired  in 
a  public  drawing  of  simultaneously  filed 
offers  without  notification  to  the  offeror  of 
the  final  rejection,  the  reason  for  such  re- 
jection, and  of  the  right  of  appeal  from 
such  rejection. 
Grace  B.  Moss,  A-30203  (Dec.  4,  1964) 

Answers 
Where  an  appellee  submits  no  proof  that 
he  has  served  a  copy  of  his  answer  to  the 
appeal  upon  the  appellant  as  required  by 
the  rules,  his  answer  will  be  disregarded  in 
deciding  the  appeal. 

Hattie  M.  Fults,  Ernest  Maloof,  A-27509 
(Nov.  19, 1957) 
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Dismissal 

An  appeal  will  be  dismissed  where,  after 
the  appeal  is  taken,  the  appeal  is  with- 
drawn. 

Clair  D.  Jones  et  al,  A-27055,  A-27058, 
A-27061  (Jan.  7,  1955) 

Howard  A.  Warner,  A-27111  Mar.  18, 1955) 

Irma  Gregg,  A-27336  (June  29, 1956) 

In  a  case  of  disputed  heirship  to  an  In- 
dian's estate,  the  finding  of  an  Examiner 
of  Inheritance,  which  is  supported  by  the 
best  available  evidence,  and  which  is  in 
accord  with  the  Departmental  probate  rec- 
ords, will  not  be  disturbed. 
Estate  of  Joshua  Comes  Out,  IA-209 
(Mar.  10,  1955) 

An  appeal  will  be  dismissed  where,  after 
the  appeal  is  taken,  it  is  withdrawn. 
Charles    C.    Gremillion    et    al.,    A-27100 
(Mar.  11,  1955) 

State  of  Oregon,  A-27117  (Apr.  15, 1955) 
J.  J.  Newman  Lumber  Company,  Alfred  S. 
Black,  A-27205  (Oct.  10,  1955) 

An  appeal  from  a  partial  rejection  of  a 
sodium  prospecting  permit  application  will 
be  dismissed  where,  after  the  appeal  is 
taken,  the  application  is  withdrawn  as  to 
the  land  which  was  the  subject  of  the 
partial  rejection. 

James  S.  Croudace  et  al.,  A-27054,  A-27056 
(Mar.  14,  1955) 

An  appeal  will  be  dismissed  where,  after 
a  request  for  reconsideration  of  a  Depart- 
mental decision  is  received,  the  appeal  is 
withdrawn. 

State  of  California,  William  L.  Patch, 
A-26416  (On  reconsideration)  (Mar.  18, 
1955) 

An  appeal  will  be  dismissed  where,  after 
it  is  filed,  all  protests  and  appeals  in  the 
case  are  withdrawn. 
J.  C.  Peacock,  A-27115  (Apr.  15,  1955) 

Where  parties  to  an  appeal  request  that 
it  be  dismissed,  subject  to  the  approval  of 
an  agreement  between  the  parties  regard- 
ing use  of  the  Federal  range,  the  appeal 
will  be  dismissed  without  prejudice  to  the 
right  of  the  appellant  to  have  the  appeal 
reinstated  if.  the  agreement  solving  the 


controversy  between  the  parties  should  not 
be  approved. 

R.    L.    Cox,   Barth   Mercantile   Co.,   Inc., 
A-27207  (July  25, 1955) 

A  request  for  reconsideration  of  action 
dismissing  an  appeal  and  approving  the  lost 
will  of  a  deceased  Indian  will  be  denied 
where  the  petition  fails  to  show  persua- 
sively that  the  decision  reached  an  im- 
proper or  unjust  result. 
Estate  of  Ute,  Arapaho  Allottee  No.  1070, 
IA-143  (Aug.  25,  1955) 

An  appeal  to  the  Secretary  from  the 
rejection  of  an  oil  and  gas  lease  offer  will 
be  dismissed  where,  subsequent  to  the  fil- 
ing of  the  appeal,  the  appellant  withdraws 
his  lease  offer. 
L.  P.  Arnold,  A-27159  (Dec.  12,  1955) 

"Where  appellants  seek  to  withdraw  their 
appeal  to  the  Secretary  of  the  Interior  on 
condition  that  the  Bureau  of  Land  Manage- 
ment take  certain  action,  the  appeal  will 
not  be  dismissed  until  the  Bureau  of  Land 
Management  has  considered  the  proposal 
made  by  the  appellants  and  taken  the  ac- 
tion upon  which  the  withdrawal  has  been 
conditioned. 

Eli    S.    Perkins    and    John    L.    Perkins, 
A-27268  (Feb.  6,  1956) 

An  appeal  to  the  Secretary  will  be  dis- 
missed  where  the   appellant  later  with- 
draws the  appeal. 
Curtis  D.  Wheeler,  A-27275  (Mar.  27, 1956) 

Thomas  D.  Christopher,  A-27358  (May  24, 
1956) 

An  appeal  will  be  dismissed  where,  after 
an  appeal  is  taken,  it  is  withdrawn. 
State    of   Oklahoma,   A-27190    (Apr.    13, 
1956) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  the  dismissal  of  a  protest  against 
the  issuance  of  an  oil  and  gas  lease  will  be 
dismissed  where,  after  the  appeal  is  taken, 
the  applicant  for  the  lease  withdraws  his 
application. 

Halvor  F.   Holbeck,  Del  Grant,  A-27333 
(May  7, 1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant withdraws  the  appeal. 
Bette  M.  Snyder,  A-27349  (May  14,  1956) 
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An  appeal  to  the  Secretary  of  the  Inte- 
rior which  concerns  an  issue  which  has  not 
been  ruled  on  by  the  Director  of  the  Bu- 
reau of  Land  Management  is  premature 
and  will  he  dismissed. 

Leslie  Ardell  Silliman,  Lester  Elden 
Clement  et  al,  A-27255,  A-27302  (May  31, 
1956) 

An  appeal  from  a  decision  of  the  Direc- 
tor of  the  Bureau  of  Land  Management 
rejecting  a  public  sale  application  will  be 
dismissed  where  the  appellant  relinquishes 
his  application  after  filing  the  appeal. 
James  0.  Hammontree,  A-27320  (June  18, 
1950 ) 

Where  an  appeal  is  taken  from  the  rejec- 
tion of  an  oil  and  gas  lease  offer  as  to 
certain  tracts  of  land  and  the  appeal  is 
then  withdrawn  as  to  some  of  the  tracts, 
the  appeal  will  be  dismissed  to  the  extent 
that  it  applies  to  those  tracts. 
Irma  Gregg,  A-27344    (Aug.  9,  1956) 

Where  an  appeal  to  the  Secretary  is 
filed  late  but  the  appeal  is  in  reality  a  con- 
tinuation of  a  proceeding  which  was  previ- 
ously before  the  Secretary  on  appeal  and 
was  remanded  to  the  Bureau  of  Land  Man- 
agement for  further  investigation  and  ac- 
tion, the  sanction  of  summary  dismissal 
for  a  late  appeal  need  not  be  invoked  and 
the  appeal  may  be  considered  on  the  merits. 
George  and  John  Arkoosh,  Vivian  Bahr, 
A-26988  (Supp.)    (Aug.  14,  1956) 

Where  a  withdrawal  of  an  appeal  to  the 
Secretary  is  filed  with  a  reservation  of  the 
right  of  the  contending  parties  to  attack 
the  decision  appealed  from  in  future  pro- 
ceedings, the  withdrawal  will  be  accepted 
and  the  appeal  dismissed  where  it  is  shown 
that  the  reservation  is  intended  only  to 
relate  to  issues  which  were  not  specifically 
or  completely  ruled  upon  in  the  decision 
from  which  the  appeal  was  taken. 
M.  J.  Dougherty,  A-27341  (Aug.  20,  1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appellant 
later  withdraws  his  appeal. 
Alvin  James,  A-27401  (Nov.  13,  1956) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  after  the  appeal  is  taken,  the 
appeal  is  withdrawn. 

D.  B.  Huttaoall  et  al,  A-27430  (Nov.  28, 
1956) 


An  appeal  to  the  Secretary  will  be  dis- 
missed where  it  is  subsequently  withdrawn 
by  the  appellants. 

Herbert   C.    Ward  and   Wilbert  Maddox, 
A-27443  (Feb.  11,  1957) 

Leo  and  Lenza  Wilson,  A-27832  (Nov.  28, 
1958) 

Edwin  W.  Stockmeyer,  Charles  J.  Baling- 
ton,  A-27976  (May  14,  1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  issue  involved  is  moot. 
Louis  F.  Jaussaud  et  al.,  A-27290  (July  16, 
1957) 

Where  before  an  appeal  from  a  decision 
canceling  an  oil  and  gas  lease  is  decided 
the  primary  term  of  the  lease  has  expired 
and  the  lessee  is  not  entitled  to  an  exten- 
sion of  his  lease,  the  appeal  becomes  moot 
and  will  be  dismissed. 

Duncan  Miller,  B.  E.  Chamberlin,  A-27458 
(Aug.  12,  1957) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appellant 
later  withdraws  the  appeal. 
J.  R.  Simplot  Company,  A-27533  (Oct.  21, 
1957) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  parties  agree  to  a  with- 
drawal of  the  appeal  and  ask  that  it  be 
dismissed. 

Martha  M onsen  et  al,  A-27452   (Oct.  30, 
1957) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director,  Bu- 
reau of  Land  Management,  will  be  dis- 
missed where  it  is  subsequently  withdrawn 
by  the  appellant. 
Owen  Ault,  A-27574  (Dec.  13,  1957) 

An  appeal  to  the  Secretary  will  he  dis- 
missed where  the  appellant  requests  its 
withdrawal. 

The  Frontier  Refining  Company,  A-27511 
(Dec.  30,  1957) 

Where  an  appellant  mistakenly  appeals 
to  the  Secretary  from  a  decision  favorable 
to  him  by  the  Director  of  the  Bureau  of 
Land  Management  and  then  asks  that  his 
appeal  he  disregarded,  the  appeal  will  be 
dismissed. 
Harold  V.  Nolle,  A-27587  (Jan.  21,  1958) 
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An  appeal  to  the  Secretary  of  the  In- 
terior from  the  rejection  of  a  noncompeti- 
tive oil  and  gas  lease  offer  will  be  dis- 
missed where,  after  the  appeal  is  taken, 
the  appellant  withdraws  his  offer. 
Helen  Bugas,  A-27584  (Mar.  10,  1958) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  it  is  subse- 
quently   withdrawn    by    the    parties    in 
interest. 
James  J.  O'Keane,  A-27597  (Mar.  28, 1958) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  it  is  subsequently  withdrawn 
by  the  appellant. 
William  N.  Wilson,  A-27565  (Apr.  8, 1958) 

State  of  Oregon,  A-27767  (Sept.  22,  1958) 

Merwin  E.  Liss,  A-27848a  (Oct.  10,  1958) 

United  States  v.  A.  P.  Smothers,  A-27826 
(Oct.  16, 1958) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  it  is  withdrawn. 
Man  L.   Krueger,   Vaughan  B.   Connelly, 
A-27522  (Apr.  30,  1958)  65  I.D.  185 

Fred  H.  Winters,  A-27948  (Jan.  14,  1959) 

Ernest  F.   Brackmier,   A-28317    (Mar.   8, 
1960) 

Where  an  appellant  withdraws  his  ap- 
peal on  the  condition  that  a  request  made 
by  the  adverse  party  will  be  granted,  which 
would  render  the  appeal  moot,  the  appeal 
will  be  dismissed  conditionally. 
Boris  I.  Kammerman  et  ah,  A-27655 
(May  2,  1958) 

An  appeal  to  the  Secretary  will  be  dis- 
missed   where    it    is    withdrawn    by    the 
appellant. 
Jane  R.  Carter,  A-2776S-A  (July  29, 1958) 

Nettie   M.    Lewis,   A-27768-B    (Mar.    31, 
1959) 

United  States  v.  Rim  Rock  Mining  Corpo- 
ration, A-27860  (Apr.  27,  1959) 

Eleanor  C.  Beritzhoff,  A-28060  (June  15, 
1959) 

Nevada    Fish     and     Game     Commission, 
A-28487  (June  20,  1960) 

Jean       Erickson,       A-28551,        A-28584 
(Sept.  19,  1960) 

Albert  R.  Hitchens,  Frank  H.  and  Norma 
Jo  Camilletti,  A-28180  (Sept.  19,  1960) 


Richard   W.   McKay,   A-29469    (Mar.    14, 
1963) 

Phoenix     Title     and     Trust     Company, 
A-28799  (July  14,  1961) 

Telford  Work,  A-29331  (Jan.  26,  1962) 

Kathryn  Vaskov,  Simeon  Vaskov,  A-30150 
(Apr.  17,  1964) 

An  appeal  to  the  Secretary  of  the  In 
terior  will  be  dismissed  where  the  issue 
involved  is  moot. 
Newton  L.  Hall,  A-27646   (Aug.  4,  1958) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  issue  has  become  moot. 
Eugene  Miller,  A-27666    (Aug.  18,  1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  subse- 
quently withdrawn  by  the  appellant. 
Alfred  B.  Cor  da  et  al.,  A-27814  (Oct.  16, 
1958) 

McOreghar     Land      Company,      A-23068 
(July  16,  1959) 

Merwin  E.  Liss,  A-28143   (Sept.  4,  1959) 

Forest  Service,  Department  of  Agriculture, 
A-28214  (Oct.  30, 1959) 

Where  the  Director,  Bureau  of  Land 
Management,  properly  dismisses  an  appeal 
to  him  because  the  appellant  fails  to  file  a 
statement  of  the  reasons  for  the  appeal 
within  the  time  required,  and,  where 
after  the  time  allowed  for  the  filing  of 
an  appeal  to  the  Secretary  has  elapsed  and 
no  appeal  is  taken  to  the  Secretary,  the 
Director  inadvertently  issues  a  second 
decision  dismissing  the  appeal  for  the 
same  procedural  reason  and  subsequently 
vacates  his  second  decision,  appeals  from 
the  second  and  third  decisions  will  not  be 
entertained  so  that  the  case  can  be  con- 
sidered on  its  merits  by  the  Secretary 
Ruth  Ellis  Barry  Cowan,  A-27876  (Jan.  8, 
1959) 

Where  a  contractor  fails  to  prosecute 
an  appeal  with  reasonable  diligence,  as  by 
failing  to  respond  for  many  months  to  an 
inquiry  from  the  Board  of  Contract  Ap- 
peals concerning  the  question  whether  the 
appeal  has  not  become  moot  by  reason  of 
circumstances  transpiring  after  its  filing, 
the  appeal  will  be  dismissed  for  want  of 
prosecution. 

Appeal      of      Parker-Schram      Company, 
IBCA-119  (Jan.  28,  1959) 
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An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  subse- 
quently withdrawn  by  the  appellants. 
Olaf  George  et  al,  A-27958  (Jan.  29, 1959) 

Doris  L.  Ervin  et  al.,  A-28185   (Sept.  3, 
1959) 

If  a  timely  notice  of  appeal  from  find- 
ings of  fact  of  a  contracting  officer,  when 
considered  with  the  documents  referred  to 
therein  and  contained  in  the  appeal  file, 
states  with  sufficient  particularity  the 
grounds  of  the  appeal,  a  Government 
motion  to  dismiss  the  appeal  because  the 
contractor  failed  to  file  on  time  a  brief  in 
support  of  the  appeal  will  be  denied. 
However,  in  view  of  the  failure  of  the  con- 
tractor to  reply  to  the  motion  to  dismiss 
or  offer  any  excuse  for  the  tardy  filing  of 
the  brief,  the  Board  will  disregard  the 
brief  in  support  of  the  appeal. 
Appeal  of  Flora  Construction  Company, 
IBCA-180  (Mar.  2, 1959) 

As  the  Federal  Range  Code  for  Grazing 
Districts  requires  that  notice  of  intention 
to  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  decision  of  a 
hearing  examiner  must  be  filed  within  10 
days  after  the  receipt  of  the  hearing  ex- 
aminer's decision  by  the  appellant,  it  is 
proper  for  the  Director  to  dismiss  an  ap- 
peal to  him  where  it  is  shown  that  the 
notice  of  intention  to  appeal  was  filed  after 
the  10-day  period  had  elapsed. 
William  8.  Young  et  al.,  A-27894  (Mar.  13, 
1959)  66  I.D.  113 

The  unintentional  misdirection  of  a 
supporting  brief  in  a  contract  appeal  by 
mailing  it  directly  to  the  Board  of  Con- 
tract Appeals  rather  than  to  the  Board 
through  the  contracting  officer,  as  required 
by  the  regulations  does  not  in  itself  justify 
the  dismissal  of  an  otherwise  proper 
appeal. 

Appeal  of  Henly  Construction  Company, 
Inc.,  IBCA-165  (Mar.  18,  1959) 

An  appeal  to  the  Secretary  from  the 
rejection  of  an  oil  and  gas  lease  offer  will 
be  dismissed  where  the  appellant  subse- 
quently requests  cancellation  of  his  offer. 
H.  L.  Stickney,  A-27984  (May  28,  1959) 

When  an  appellant  has  met  all  neces- 
sary requirements  to  continue  his  grazing 
permit  and  the  relative  questions  involved 


in  his  appeal  have  become  moot,  the  appeal 

record  will  be  closed. 

L.  D.  Putnam,  IA-1047  (July  6,  1959) 

Appeals  to  the  Secretary  will  be  dis- 
missed where  subsequent  to  filing  them  the 
appellants  ask  that  they  be  withdrawn. 
Richard    K.     Todd     et     al.,    A-28090-A 
(July  27,  1959) 

Richard    K.     Todd    et     al,,     A-28090-B 
(Nov.  23,  1959) 

An  appeal  will  be  dismissed  in  part 
where  the  appellant  requests  a  withdrawal 
of  the  appeal  insofar  as  it  pertains  to  a 
portion  of  the  land  involved. 
Fen-is  F.  Boothe,  A-28058-A  (Aug.  19, 
1959) 

Where  the  contracting  officer  fully  in- 
forms a  contractor  of  the  right  of  appeal 
and  of  the  necessary  procedural  steps  to 
be  taken,  and  appellant  remains  inactive 
and  silent  and  does  not  perfect  appeal,  the 
appeal  will  be  dismissed  for  lack  of 
prosecution. 

Appeal      of      Eenkle      and      Company, 
IBCA-212  (Sept.  15,  1959)  66  I.D.  331 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  the  rejection 
Of  an  oil  and  gas  lease  offer  is  properly  dis- 
missed where  after  the  notice  of  appeal  is 
filed  the  appellant  withdraws  his  lease  of- 
fer and  requests  a  refund  of  the  payment 
of  advance  rentals. 

Paul  D.  Haynes,  A-28043  (Sept.  21,  1959) 

66  I.D.  332 

Where  a  contracting  officer  withdraws 
findings  of  fact  from  which  an  appeal  has 
been  taken,  where  the  appellant  concurs  in 
such  withdrawal,  and  where  no  reason  for 
denying  effect  to  such  withdrawal  appears, 
the  withdrawal  will  be  confirmed  and  the 
appeal  will  be  dismissed. 
Appeal  of  Layne  and  Bowler  Export  Cor- 
poration, IBCA-225  (Nov.  19,  1959) 

Where  an  appellant  withdraws  his  ap- 
peal to  the  Secretary  for  the  purpose  of 
permitting  the  Director  of  the  Bureau  of 
Land  Management  to  reconsider  the  deci- 
sion appealed  from,  the  appeal  will  be 
dismissed  without  prejudice  to  the  appel- 
lant to  appeal  from  a  subsequent  unfavor- 
able decision  by  the  Director  on  reconsid- 
eration of  the  case. 

Service      Pipeline      Company,      A-28231 
(Nov.  23,  1959) 
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An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  action  of 
the  appellant  has  rendered  the  appeal  moot. 
Walter  P.  Sharpe,  A-28181  (Dec.  1,  1959) 

The  Board  lacks  jurisdiction  in  absence 
of  a  disputes  provision  in  the  contract. 
Appeal   of    Ocean    Tow,    Inc.,    IBCA-105 
(Dec.  3,  1959)  66  I.D.  409 

Appeal  will  not  be  dismissed  as  untimely 
when  appellant  appeals  from  a  letter  meet- 
ing the  minimum  requirements  of  a  find- 
ings of  fact  and  decision  within  the  30-day 
period.  Findings  of  fact  and  decision 
which  do  not  meet  minimum  requirements 
need  not  be  appealed. 

Appeal    of  Irvln  Prickett  &   Sons,   Inc., 
IBCA-203  (Dec.  5,  1959) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  under  the  Federal 
Range  Code  for  Grazing  Districts  is  prop- 
erly dismissed  where  the  appeal  is  not  filed 
in  the  Office  of  the  Director  within  30  days 
after  service  of  the  hearing  examiner's 
decision  on  the  appellant. 
Stanley  Garthofner,  Duvall  Brothers, 
A-28052  (Jan.  12,  1960)  67  I.D.  4 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  decision  of  a 
hearing  examiner,  filed  under  the  provi- 
sions of  the  Federal  Range  Code,  is 
properly  dismissed  where  the  notice  of  in- 
tention to  appeal  is  not  filed  until  after  the 
10-day  period  has  expired  from  receipt  of  a 
copy  of  the  hearing  examiner's  decision. 
Br.  8.  T.  Clarke,  A-28187  (Feb.  11,  1960) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  applica- 
tion which  is  the  subject  of  the  appeal  is 
subsequently  withdrawn. 
Fred  L.  Craig,  A-28338  (Mar.  29,  1960) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior by  a  junior  applicant  for  an  oil  and 
gas  lease  will  be  dismissed  where  the  sen- 
ior applicant  requests  the  withdrawal  of 
his  offer  while  the  appeal  is  pending. 
A.  Saterdal,  A-28438   (May  2,  1960) 

An  appeal  to  the  Secretary  from  the 
rejection  of  an  oil  and  gas  lease  offer  will 
be  dismissed  where  the  offerors  later  re- 
linquish their  offer. 

Stanford  L.  Neal  and   William  C.   Corn- 
stock,  A-28118a    (May  23,  1960) 


Where  a  party  does  not  show  that  he  is 
adversely  affected  by  a  decision  of  the 
Director  of  the  Bureau  of  Land  Manage- 
ment, his  appeal  to  the  Secretary  of  the 
Interior,  based  solely  on  the  failure  of  the 
Director  to  rule  on  a  hypothetical  proposi- 
tion put  to  him,  will  be  dismissed. 
Standard  Oil  Company  of  California, 
A-28266  (June  7, 1960) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where,  prior  to  receipt  of  the  ap- 
peal, the  decision  appealed  from  has  been 
vacated  and  a  decision  favorable  to  the  ap- 
pellant rendered. 

Bette  M.   Snyder,  Republic  Natural  Gas 
Company,  A-28284  (June  8,  1960) 

Where  an  appeal  from  the  rejection  of 
a  notice  of  settlement  has  been  dismissed, 
the  appellant  cannot  later  relitigate  the 
propriety  of  the  rejection  on  a  subsequent 
appeal  from  the  rejection  of  a  later  appli- 
cation for  entry. 
Paul  Aoernathy,  A-28292  (July  11,  1960) 

Where  a  protest  against  certain  coal 
mining  practices  of  the  appellant  is  with- 
drawn without  prejudice  and  the  appellant 
does  not  desire  to  pursue  his  appeal,  the 
withdrawal  of  the  protest  without  preju- 
dice is  allowed,  the  decisions  below  are  va- 
cated and  the  appeal  is  dismissed  as  moot. 
A.  Ben  Shallit  ct  al.,  A-27436  (July  18, 
1960) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  enact- 
ment of  legislation  renders  the  questions 
raised  on  appeal  moot. 
Homer  S.  Wilhelm  et  al,  A-27564  (Aug.  2, 
1960) 

An  appeal  to  the  Director  is  properly 
dismissed  where  the  statement  of  reasons 
needed  to  perfect  the  appeal  was  filed  by 
one  who  is  not  authorized  to  practice  be- 
fore the  Department. 

Where  a  person  who  is  not  authorized 
to  practice  before  the  Department  takes 
an  appeal  to  the  Secretary  on  behalf  of 
another  and  both  have  been  informed  in 
the  decision  appealed  from  of  the  require- 
ments for  practice  before  the  Department, 
the  appeal  will  be  dismissed. 
Ben  P.  Gleichner,  A-28379  (Aug.  4,  1960) 

67  I.D.  321 
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An  appeal  to  the  Director  under  the 
Federal  Range  Code  is  properly  dismissed 
where  the  appellant  fails  to  file  a  brief  in 
support  of  his  appeal  within  the  time  re- 
quired and  the  circumstances  do  not  war- 
rant a  waiver  of  the  defect. 
Grover  C.  Barton,  A-28404  (Sept.  19, 1960) 

Where  the  contracting  officer  advises  a 
contractor  of  the  right  of  appeal,  and  ap- 
pellant states  that  it  will  submit  "ad- 
ditional facts  and  details,"  and  appellant 
remains  inactive  and  silent  despite  a 
Government  motion  to  dismiss,  the  appeal 
will  be  dismissed  for  lack  of  prosecution 
on  the  assumption  that  the  appellant  has 
abandoned  its  appeal. 

Appeal     of    L.     N.    &     R.     Corporation, 
IBCA-201  (Sept.  21, 1960) 

The  Board  of  Contract  Appeals  will  dis- 
miss appeal  with  leave  to  appellant  to  re- 
instate the  same  in  situations  in  which  it 
comes  to  the  notice  of  the  Board  that  dis- 
pute between  prime  contractor  and  sub- 
contractor is  pending  in  a  State  Supreme 
Court  and  the  parties  do  not  prosecute  the 
appeal  before  the  Board  for  a  period  ex- 
ceeding half  a  year. 

Appeal      of      Boespflug-Kiewit-Morrison, 
IBOA-52  (Sept.  28,  1960) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  it  is  withdrawn  by  the  ap- 
pellant. 

Lawyers     Title      of    Phoenix,    A-28492a 
(Oct.  13,  1960) 

Henry  N.  Sweeney,  A-28694  (Feb.  10, 1961) 

Tucson  Title  Insurance  Company,  Trustee, 
et  al.,  A-28761  (Feb.  13, 1961) 

Richard    Saltonstall,    A-28526     (Mar.    3, 
1961) 

The  British-American  Oil  Producing  Com- 
pany, A-28744  (Mar.  14, 1961) 

Ramon,  Tafoya,  A-28852  (July  17,  1961) 

John  S.  Ralston,  Jr.,  A-29000    (July  18, 
1961) 

Mordelo  L.  Vincent,  Jr.,  A-29168  (Oct.  13, 
1961) 

Greenacres,  Inc.,  A-29160  (Oct.  23,  1961) 

Leslie  F.  Bleamaster,  Clayton  L.  Hoivland, 
A-29066  (Nov.  1,1961) 


Anthony  P.  Hcbner  et  al.,  A-28743 
(Nov.  21, 1961) 

Benjamin  B.  Conway,  A-29293  (Dec.  12, 
1961) 

D.  L.  Cook,  A-29080a  (Jan.  5, 1962) 

Abel  C.  Chavez,  A-29298  (Jan.  16,  1962) 

Cecil  H.  Phillips,  A-28963a  (Jan.  26,  1962) 

William  A.  Schulte,  A-29405  (Mar.  15, 
1962) 

Hugh  McMillan,  Shirley  H.  Weaver, 
A-29052a  (Apr.  2,  1962) 

Patricia  M.  Wright,  A-29383  (Apr.  30, 
1962) 

James  E.  Dodd,  A-29685a  (Sept.  20,  1962) 

United  States  v.  Thomas  J.  Powell, 
A-29035  (Nov.  9,  1962) 

Sheridan  L.  McGarry,  A-29817  (Nov.  19, 
1962) 

Arizona  Land  Title  and  Trust  Company, 
A-28771a  (Dec.  19,  1962) 
Katherine      E.      Knoblauch,      A-29390a 
(Jan.  25,  1963) 

Walter  and  Helen  Thomson  MacEwen, 
A-29511   (Feb.  8,  1963) 

George  L.  Naylor,  A-29705  (Apr.  10,  1963) 

O.  B.  Mobley,  Jr.,  A-29896  (Apr.  12,  1963) 

Albert  Leon  Goldsmith,  Naomi  Gertrude 
Tresner,  A-29042a  (June  12,  1963) 

Frances  M.  Keys,  A-29747  (June  25,  1963) 

Fred  W.  Housholder,  A-30054  (July  5, 
1963) 

George  E.  Hale,  A-30053a  (July  11,  1963) 
Allen  Twitchell,  A-30034  (July  12,  1963) 
Louis  E.  Peterson,  A-29752  (July  17,  1963) 

Connie  Alvarez,  Benjamin  B.  Alvarez, 
A-29390b  (July  18,  1963) 

Bonita  T.  Bennion,  Junius  L.  Bennion, 
A-29339-b  (Oct.  2,  1963) 

Alvin  L.  Funk,  A-30130  (Oct.  10,  1963) 

Neil  F.  Stull,  A-30169  (Dec.  18, 1963) 

George  B.  Storer,  A-30049  (Jan.  7, 1964) 

Perley  M.  Lewis,  A-29441a  (Feb.  10,  1964) 

Len  Mayer,  A-30136  (Apr.  20,  1964) 

FMC  Corporation,  A-30229  (June  8,  1964) 

Agnes  Mueller  Cleveland,  A-29499  (June  8, 
1964) 
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Eagle     Cedar    Products,     Inc.,     A-30349 
(Sept.  21,  1964) 

Maurine  Mask,  A-30363  (Nov.  18, 1964) 

Albert  Z.  Richards,  Jr.,  A-29505  (Dec.  8, 
1964) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  at  the  request  of 
the  appellant. 

Leslie  N.  Baker  et  al.,  A-28454   (Oct.  26, 
1960) 

A  motion  by  the  Government  for  dismis- 
sal of  an  appeal  on  the  grounds  that  the 
contractor  failed  to  give  timely  written 
notices  of  protest  as  required  by  the  con- 
tract, will  be  denied,  where  the  appellant 
has  raised  issues  of  fact  as  to  timeliness 
of  such  notices,  and  as  to  prior  actual 
knowledge  of  the  protested  matters  and 
partial  action  thereon  by  the  contracting 
officer's  representative. 
Appeal  of  Cheney-Cherf  and  Associates, 
IBCA-250   (Nov.  14,  1960)       67  I.D.  396 

In  appropriate  circumstances  the  Sec- 
retary in  the  exercise  of  his  supervisory 
power  may  dismiss  an  appeal  to  the  Di- 
rector of  the  Bureau  of  Land  Management 
where  it  appears  that  the  Director  may 
have  through  inadvertence  neglected  to 
dismiss  the  appeal. 

Charles   W.   Bamhart,   Albert   L.   Sibley, 
A-28518  (Nov.  16,  1960) 

It  must  appear  beyond  doubt  that  the 
appellant  can  prove  no  set  of  facts  in  sup- 
port of  its  claims  before  an  appeal  can  be 
dismissed.  It  is  the  policy  of  the  law  to 
favor  a  hearing  of  a  litigant's  claim  on 
the  merits. 

Appeal  of  Kiewit-Judson  Pacific  Murphy, 
IBCA-141  (Jan.  5, 1961) 

A  request  by  the  Government  for  dis- 
missal of  an  appeal  on  the  grounds  that 
the  contractor  failed  to  give  timely  notices 
as  required  by  Standard  Form  23A,  will 
be  denied,  where  the  appeal  alleges  Gov- 
ernment-caused delays  and  the  record 
seemingly  supports  actual  knowledge  on 
the  part  of  the  contracting  officer. 
Appeal  of  Wyle  Maddox,  IBCA-248 
(Feb.  1,  1961) 

An  appeal  to  the  Director  from  a  hear- 
ing examiner's  decision  is  properly  dis- 
missed where  the  notice  of  appeal  is  not 


filed  with  the  examiner  within  the  10-day 
period  provided  by  the  Federal  Range 
Code. 

An  appeal  to  the  Director  from  a  hear- 
ing examiner's  decision  may  properly  be 
dismissed  where  the  appeal  is  not  filed  with 
the  Director  within  the  30-day  period  pro- 
vided by  the  Federal  Range  Code. 
Adam  Lens  Estate,  A-28429  (Feb.  10, 
1961) 

Where  a  contractor  who  has  filed  a  no- 
tice of  appeal  requests  that  the  appeal  be 
held  in  abeyance  while  attempts  are  being 
made  to  settle  the  controversy  by  negotia- 
tion, the  appeal  will  be  dismissed,  but  with- 
out prejudice  to  its  subsequent  reinstate- 
ment in  the  event  the  controversy  is  not 
so  settled. 

Appeal  of  Mannix  International,  Inc., 
IBCA-269  (Mar.  7,  1961)  68  I.D.  56 

When  a  person  not  authorized  to  prac- 
tice before  the  Department  takes  an  appeal 
to  the  Secretary  on  behalf  of  another  and 
is  informed  by  the  Department  of  the  re- 
quirements for  practice  before  the  Depart- 
ment and  fails  to  show  his  qualification 
under  the  requirements,  the  appeal  will  be 
dismissed. 

Kay  Ann  Turner,  A-28691  (Mar.  23,  1961) 

68  I.D.  85 

An  appeal  will  not  be  dismissed  for  tech- 
nical defects  consisting  of  the  inadvertent 
omission  of  the  corporate  name  of  the  con- 
tractor in  the  appeal  papers  and  the  sub- 
stitution therefor  of  the  name  of  the  con- 
tractor's representative  and  employee. 
Appeal  of  Barkley  Pipeline  Construction, 
Inc.,  IBCA-264  (Apr.  6,  1961)     68  I.D.  103 

Board  will  not  dismiss  appeal  in  situa- 
tions where  action  of  appellant  does  not 
indicate  an  intention  to  abandon  appeal, 
and  issues  are  determinable  from  notice 
of  appeal,  findings  of  fact  and  decision  of 
contracting  officer,  claims  of  appellant  and 
evidence  submitted  by  it  prior  to  contract- 
ing officer's  decision. 

Appeal  of  Weldfab,  Inc.,  IBCA-268 
(Apr.  11,  1961)  68  I.D.  107 

There  is  a  strong  presumption  that  a 
notice  by  mail,  properly  stamped,  addressed 
and  mailed,  was  received  by  the  addressee. 
Denial  of  receipt  by  the  Government  does 
not  successfully  rebut  such  presumption, 
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but  creates  an  issue  of  fact,  requiring 
denial  of  a  motion  to  dismiss  the  appeal. 
Appeal  of  Production  Tool  Corporation, 
IBCA-262  (Apr.  17,  1961)  68  I.D.  109 

Claim  must  be  dismissed  since  the  Fed- 
eral Tort  Claims  Act  excepts  admiralty 
claims.  Neither  the  Suits  in  Admiralty 
Act  nor  the  Public  Vessels  Act  authorize 
the  Secretary  of  the  Interior  to  consider, 
ascertain,  adjust,  determine,  settle,  and 
compromise  admiralty  claims  caused  by  a 
public  vessel  of  the  United  States. 
Claim  of  Richard  W.  Hatch,  TA-215 
(Apr.  27,  1961)  68  I.D.  117 

An  appeal  must  be  dismissed  as  untimely 
when  filed  subsequent  to  the  expiration  of 
the  appeal  period. 

Appeal  of  Alcan  Pacific  Company, 
IBCA-276  (May  8,  1961)  68  I.D.  133 

A  motion  by  the  Government  for  dis- 
missal of  an  appeal  on  the  grounds  that 
the  contractor  failed  to  give  timely  written 
notice  of  the  cause  of  a  delay  in  perform- 
ance will  be  denied,  where  it  appears  that 
the  contracting  officer  had  prior  actual 
knowledge  of  the  cause  of  the  delay. 

Where  the  Government  failed  to  cause 
clearance  work  to  be  performed  by  others 
as  provided  by  the  contract  so  as  to  make 
the  work  site  available  to  the  contractor, 
the  latter's  claim  for  damages  caused  by 
the  delay  will  be  dismissed  as  being  a  claim 
for  breach  of  contract. 
I  An  appeal  will  not  be  dismissed  where 
the  site  for  disposal  of  excavated  material 
as  provided  by  the  contract  specifications 
is  made  unavailable  to  the  contractor  and 
the  later  selection  by  the  Government  of 
an  alternate  site  creates  an  issue  of  fact 
as  to  the  existence  of  a  constructive  change 
order. 

Appeal  of  Allied  Contractors,  Inc., 
IBCA-265  (May  16,  1961)  68  I.D.  145 

An  appeal  will  be  dismissed  without 
prejudice  where  contractor-appellant  pre- 
sents new  evidence  in  support  of  its  origi- 
nal claim  in  the  notice  of  appeal,  and  the 
contracting  officer  indicates  that  it  will 
issue  a  new  findings  of  fact  and  decision 
in  lieu  of  the  appealed  one. 
Appeal  of  Legnano  Electric  Corporation, 
IBCA-273  (May  16,  1961) 


An  appeal  will  be  dismissed  without 
prejudice  where  statements  of  the  parties 
indicate  that  no  present  dispute  exists 
between  them  which  has  ripened  to  such 
a  degree  that  it  can  be  considered  by  the 
Board,  and  where  the  parties  indicated 
that  the  matter  would  be  disposed  of  by 
agreement. 

Appeal  of  William  L.  Warfield  Construc- 
tion Company,  IBCA-258  (May  18,  1961) 

The  Board  does  not  have  jurisdiction  to 
administratively  determine  appeals  involv- 
ing breaches  of  contract.  Such  appeals 
must  be  dismissed. 

Appeal  of  Kenneth  Holt,  an  Individual 
dfo/a  Northolt  Electric  Company  and 
William  Collins  &  Sons,  Inc.,  IBCA-279 
( May  26, 1961 )  68  I.D.  148 

Appeal  will  be  dismissed  without  prej- 
udice to  appellant's  right  of  reinstatement 
where  Board  schedules  hearing  and  parties 
notify  the  Board  to  postpone  hearing  and 
indicate  that  dispute  may  be  disposed  of 
by  agreement. 

Appeal  of  Mishara  Construction  Company, 
Inc.,  IBCA-270  (June  12,  1961) 

Findings  of  Fact  and  Decision  of  con- 
tracting officer  will  be  vacated  and  appeal 
dismissed  without  prejudice  where  depart- 
ment counsel  moves  for  dismissal  without 
prejudice  on  grounds  that  contracting 
officer  desires  to  investigate  more  fully  and 
reconsider  findings  of  fact  and  decision. 
Appeal  of  Dairyland  Construction  Com- 
pany, IBCA-284  (June  15,  1961) 

Appeal  will  be  dismissed  without  preju- 
dice to  appellant's  right  of  reinstatement 
where  appellant  requests  that  appeal  be 
kept  in  abeyance,  since  he  may  file  addi- 
tional appeals  in  connection  with  the  same 
contract. 

Appeal  of  E-W  Construction  Company, 
IBCA-289  (July  7, 1961) 

The  Board  will  dismiss  an  appeal  with 
prejudice  where  the  parties  agree  to  that 
effect  by  stipulation. 

Appeal  of  Morrison-Knudsen  Company, 
Inc.,  Henry  J.  Kaiser  Company,  and  F  d  8 
Contracting  Company,  IBCA-266  (July  18, 
1961)  68  ID-  2s9 

A  motion  to  reinstate  an  appeal,  with 
respect  to  which  leave  to  reinstate  was 
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granted  in  a  prior  decision,  will  be  denied 
when  the  only  ground  for  reinstatement 
advanced  in  the  motion  has  become  moot. 
Appeal  of  Dane  Construction  Corporation, 
IBCA-261  (Supp.)    (July  19,  1961) 

Board  will  not  dismiss  appeal  when  is- 
sues are  determinable  from  actions  of  the 
parties  and  contents  of  the  appeal  file. 
Appeal  of  James  A.  Mann,  Inc.,  IBCA-290 
(Aug.  16, 1961) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appli- 
cations which  are  the  subject  of  the  appeal 
are  subsequently  withdrawn. 
Honolulu  Oil  Corporation,  A-28156 
(Aug.  30,  1961) 

Where  an  appeal  is  taken  by  an  attorney 
in  fact,  the  appeal  is  subject  to  dismissal 
unless  it  is  shown  that  the  attorney  in 
fact  is  authorized  to  practice  before  the 
Department. 

John  W.  Monzel  et  al.,  A-28817  (Aug.  31, 
1961) 

An  appeal  from  the  contracting  officer's 
denial  of  a  contractor's  claim  for  extra 
compensation  will  not  be  dismissed  for  lack 
of  timely  notice  where  the  contracting  of- 
ficer in  a  written  decision  considers  the 
claim  on  its  merits. 

Claims  for  additional  compensation  not 
presented  to  the  contracting  officer  for  his 
determination  must  be  dismissed  for  lack 
of  jurisdiction,  since  the  Board's  jurisdic- 
tion is  appellate  only. 

Appeal  of  Rooert  son-Henry  Company,  Inc., 
IBCA-221  (Oct.  4, 1961) 

It  is  the  motion  practice  of  this  Board 
not  to  dismiss  an  appeal  if  it  does  not  ap- 
pear beyond  doubt  that  the  appellant  can 
prove  no  set  of  facts  in  support  of  its 
claims,  since  the  law  favors  the  hearing 
of  a  litigant's  claim  on  the  merits. 
Appeal  of  H.  B.  Fowler  &  Company,  Inc., 
IBCA-294  (Oct.  23, 1961) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  indicates  a  de- 
sire to  withdraw  it. 
Helene  C.  White,  A-28968  (Oct.  25,  1961) 

Where  an  oil  and  gas  offeror  who  is  re- 
quired to  furnish  a  bond  for  the  protection 
of  the  rights  of  the  surface  owner  first 
appeals  from  the  imposition  of  the  require- 


ment and  then  files  a  proper  bond,  the  ap 
peal  becomes  moot  and  will  be  dismissed 
Duncan  Miller,  A-28811    (Oct.  27,  1961) 


:::■'' 


The  Chairman  of  the  Board,  who  is  au 
thorized  by  the  parties  pursuant  to  43  CFE 
4.2(b)  to  dispose  of  the  appeal  by  himself  i\ 
will  dismiss  appeal  without  prejudice  t< 
its  restoration  to  the  docket,  in  order  t( 
insure  that  the  terms  of  the  stipulation  t< 
dispose  of  the  appeal  by  agreement  are  car 
ried  out. 

Appeal  of  James  A.  Mann,  Inc.,  IBCA-29( 
(Nov.  21,  1961) 


An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  applicant  moves  to  dis- 
miss  the  appeal. 
Texaco,  Inc.,  A-28890  (Jan.  2,  1962) 

Appeals  to  the  Secretary  will  be  dis 
missed  when  the  appellant  withdraws  the 
applications  which  were  the  subject  of  the 
appeals. 

Samuel    L.    Phillips,    A-29152,    A-291S 
(Jan.  22,  1962) 

An  appeal  to  the  Secretary  of  the  In 
terior  will  be  dismissed  when  the  appellant 
withdraws  the  application  which  was  the 
subject  of  his  appeal. 
Gerald  R.  Dowd,  A-28903  (Jan.  30,  1962) 

Where,  after  a  notice  of  appeal  to  the 
Secretary  is  filed  without  giving  reasons  i\ 
for  the  appeal,  the  appellant  notifies  the 
Secretary  that  it  agrees  with  the  decision 
appealed  from  and  that  it  will  not  file  - 
a  statement  of  reasons,  the  appeal  will  be 
dismissed. 
State  of  Arizona,  A-29189  (Feb.  9,  1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  confirms  that 
he  has  not  filed  a  statement  of  reasons  and 
asks  that  his  appeal  be  dismissed. 
Vada  McBride,  A-29281    (Mar.  14,  1962) 

An  appeal  to  the  Secretary  from  the  re- 
jection of  an  oil  and  gas  offer  will  be  dis- 
missed when  the  appellants  withdraw  the 
offer. 

Merrill  H.  Grix  et  al.,  A-28954  (Mar.  21, 
1962) 

Motion  to  dismiss  a  contractor's  claim 
for  acceleration  is  denied  since  the  Board 
has  jurisdiction  to  decide  such  claims  pur- 
suant to  the  Changes  clause  of  the  Stand- 
ard Form  construction  contract. 
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A  claim  for  loss  of  profit  is  without  the 
urisdiction  of  the  Board  and  must  be  dis- 
nissed. 

ippeal  of  William  L.  Warfield  Construc- 
tion Company,  IBCA-196,  IBCA-202, 
[BCA-206  (May  3,  1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  withdrawn  the 
ipplication  which  was  the  subject  of  the 
ippeal. 
William  Elvin  Pine,  A-28915  (May  7, 1962) 

An  appeal  which  was  improvidently  al- 
lowed will  be  dismissed. 
Edna  Rose  Yolk,  A-28975a  (May  7,  1962) 

Where  an  issue  raised  by  an  appeal  be- 
comes moot,  the  appeal  will  be  dismissed. 
Hines  Gilbert  Gold  Mines  Company, 
A-28733  (May  18,  1962) 

j  Appeals  will  be  dismissed  when  the  par- 
lies notify  the  Board  that  they  have 
Reached  agreement  on  an  equitable  settle- 
ment to  carry  out  decisions  Of  the  Board. 
Appeals  of  Erhardt  Dahl  Andersen,  IBCA- 
:>23,  IBCA-229  (May  25,  1962)      69  I.D.  70 

vf  Where  before  an  appeal  from  a  decision 
holding  that  an  oil  and  gas  lease  had  ex- 
pired at  the  end  of  its  tenth  year  and 
.denying  approval  to  a  request  for  a  partial 
sassignment  is  decided,  the  two  year  exten- 
sion period  for  which  the  lease  would 
otherwise  have  been  extended  has  elapsed, 
the  appeal  becomes  moot  and  will  be  dis- 
missed. 

Signal  Oil  and  Gas  Company  et  al.,  A-28893 
(May  25,  1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed upon  the  request  of  the  appellant. 
International  Paper  Company,  A-29443 
(June  13,  1962) 
\. Erring  Wolf,  A-29493  (July  23,  1962) 
'.Heirs  of  Esther  McCrea,  A-29583  ( Sept.  25, 
1962) 

An  appeal  will  be  dismissed  by  the  Board 
for  lack  of  jurisdiction  where  the  contrac- 
tor's claim  is  based  on  breach  of  contract, 
'involving  expense  of  defending  injunction 
(litigation  by  third  parties  against  con- 
tractor. 

Appeal    of    Ford-Fielding,    Incorporated, 
IBCA-303  (July  2,  1962)  69  I.D.  116 


An  appeal  to  the  Secretary  from  the  re- 
jection of  an  oil  and  gas  lease  offer  will 
be   dismissed   where  the   appellant  with- 
draws his  offer. 
Robert  F.  Algrem,  A-28792  (July  2,  1962) 

A  claim  for  additional  compensation  for 
concrete  will  be  dismissed  on  motion,  where 
the  contract  provided  for  measurement  of 
concrete  for  payment  in  accordance  with 
neat  lines  of  pre-existing  structures  on  the 
drawings,  and  the  contractor  failed  to  seek 
clarification  from  the  contracting  officer, 
before  pouring  the  concrete,  as  to  his  later 
allegations  that  the  pre-existing  structures 
were  not  in  accordance  with  the  neat  lines. 
Appeal  of  Flora  Construction  Company 
and  Argus  Construction  Company,  IBCA- 
319  (July  19, 1962) 

Where  the  dismissal  of  an  appeal  to  the 
Secretary  is  found  to  be  contrary  to  a 
court  order,  the  dismissal  of  the  appeal 
will  be  vacated. 

Grace     E.     Hutchins,     A-29297     (Supp.) 
(Aug.  14,  1962) 

An  appeal  involving  a  claim  for  addi- 
tional compensation  under  the  Changed 
Conditions  clause  of  a  construction  con- 
tract, based  on  an  overrun  in  excavation 
quantities,  will  be  dismissed  wThere  the  con- 
tractor knowingly  submitted  an  improvi- 
dent unbalanced  bid  in  reliance  upon  the 
Government's  erroneous  estimates;  where 
the  conditions  actually  encountered  did  not 
differ  materially  from  those  shown  on  the 
drawings,  specifications  and  logs  of  explo- 
ration, and  such  conditions  could  have  been 
reasonably  anticipated  from  a  study  of  the 
drawings,  specifications  and  logs  of  explo- 
ration, or  an  examination  of  the  site. 
Appeal  of  Otis  Williams  and  Company, 
IBCA-324   (Sept.  5,  1962)         69  I.D.  135 

Where  the  question  wThether  an  oil  and 
gas  lease  is  entitled  to  a  two-year  exten- 
sion by  virtue  of  a  partial  assignment  has 
become  moot,  an  appeal  to  the  Secretary 
from  an  adverse  decision  by  the  Director 
of  the  Bureau  of  Land  Management  will 
be  dismissed. 

Loretta  Inghram  et  al,  A-28964  (Sept.  19, 
1962) 
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As  the  Federal  Range  Code  for  Grazing 
Districts  requires  that  notice  of  intention 
to  appeal  to  the  Director  of  the  Bureau  of 
Land  Management  from  a  decision  of  a 
hearing  examiner  must  be  filed  within  10 
days  after  the  receipt  of  the  hearing 
examiner's  decision  by  the  appellant,  it  is 
proper  for  the  Director  to  dismiss  an  ap- 
peal to  him  when  the  notice  of  intention 
to  appeal  was  filed  after  the  10-day  period 
had  elapsed  or  was  not  filed  at  all. 
Philip  Coyne  et  ah,  A-29539,  A-29648 
(Sept.  21,  1962) 

An  appeal  based  on  claims  for  costs  of 
anreasonable  delay  while  awaiting  the 
issuance  of  a  change  order  will  be  dis- 
missed as  constituting  an  alleged  breach 
of  contract  over  which  the  Board  has  no 
jurisdiction. 

Appeal      of     Allied      Contractors,      Inc., 
IBCA-265  ( Sept.  26, 1962 )  69  I.D.  147 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  it  is  withdrawn. 
Oscar    A.    Braun,    Josephine    S.    Braun, 
A-29339a  (Oct.  3,  1962) 

An  appeal  to  the  Secretary  which  is 
withdrawn  by  the  appellants  will  be  dis- 
missed. 

Lauren  W.  Gibbs,  R.  J.  Hollberg,  Jr.,  Joseph 
Sherman,  A-29690  (Oct.  4, 1962) 

Where  an  applicant  for  a  desert  land 
entry  withdraws  her  application  while  an 
appeal  from  its  rejection  is  pending,  the 
appeal  will  be  dismissed. 
Muriel  8.  Peet,  A-29153a  (Oct.  11,  1962) 

An  appeal  to  the  Secretary  from  a  deci- 
sion declaring  an  oil  and  gas  lease  to  be 
automatically  terminated  for  failure  to 
pay  rental  on  time  will  be  dismissed  to 
permit  consideration  of  a  petition  by  the 
appellant  to  reinstate  the  lease  under  the 
provisions  of  remedial  legislation,  subject 
to  the  right  of  the  appellant  to  reinstate 
his  appeal  in  the  event  the  petition  is 
denied. 

Texas     National     Petroleum     Company, 
A-29580  (Oct.  26, 1962) 
Cities      Service      Petroleum      Company, 
A-29486  (Nov.  14,  1962) 
Ethel  K.  Mills,  A-29818  (Dec.  7, 1962) 
Lillian  Milton,  A-29421  (Jan.  7,  1963) 
Midwest  Oil  Corporation,  A-29202  (Mar.  6, 
1963) 


Where  the  question  as  to  whether  an  oi 
and  gas  lease  is  entitled  to  a  two-yeai 
extension  by  subsection  4(d)  of  the  Min 
eral  Leasing  Act  Revision  of  1960  ha; 
become  moot,  an  appeal  to  the  Secretary 
on  that  question  will  be  dismissed. 
Burton  W.  Hancock,  A-29069  (Nov,.  \ 
1962) 

An  appeal  to  the  Secretary  will  be  dis 
missed  when  the  appellant  consents  to  its 
dismissal. 
Harold  A.  Bither,  A-29118  (Dec.  6,  1962) 

An  appeal  based  on  claims  for  additional 
compensation  because  of  unreasonable  de- 
lays by  the  Government  will  be  dismissed 
since  it  alleges  breach  of  contract  over 
which  the  Board  has  no  jurisdiction. 
Appeal  of  Sooge  Construction  Company, 
IBCA-286  (Dec.  11, 1962) 

To  assure  adequate  docket  control,  an 
appeal  will  be  dismissed  without  prejudice 
with  leave  to  reinstate,  where  both  parries 
indicate  that  additional  claims  may  be  pre- 
sented by  contractor  and  disposed  of  by 
contracting  officer  in  one  fell  swoop. 
Appeal  of  Weyher  Construction  Company, 
IBCA-348  (Dec.  13, 1962) 

An  appeal  is  dismissed  where  a  con- 
tractor submits  a  mere  notice  of  appeal, 
without  alleging  or  subsequently  proffering 
any  evidence  of  error  in  the  contracting 
officer's  decision  assessing  liquidated  dam- 
ages for  failure  to  perform  within  the  time 
required. 

Appeal  of  T.  E.  Gillespie  Construction  Com- 
pany, IBCA-333  (Dec.  13,  1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  it  is  with- 
drawn by  the  appellant. 
L.  N.  Hagood,  A-29528  (Jan.  25,  1963) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  it  is  in  effect  withdrawn. 
Everett  E.  Dahl,  William  C.  Roderick,  A- 
29292a  (Jan.  25, 1963) 

John  S.  King,  A-29447  (May  27,  1963) 

James  W.  Hattox,  A-29665  (Aug.  6,  1963) 

Grace  B.  Moss,  A-29756    (Aug.  6,  1963) 

Clyde  E.  Moss.  A-29687  (Aug.  6,  1963) 

Marvel  Petroleum  Corporation,  A-30044a 
(Aug.  13, 1963) 
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To  assure  adequate  docket  control  con- 
sistent with  a  manner  unprejudicial  to  ap- 
i  pellant.  Board  will  not  keep  an  appeal  in 
,  abeyance,  but  will  dismiss  it  without  preju- 
':  dice  to  appellant's  right  of  reinstatement. 
Appeal  of  Electrical  Constructors, 
!  IBCA-359  (Feb.  21,  1963) 

In  absence  of  a  contract  provision  of 

;  the  "Suspension  of  Work"  type,  the  Board 

lacks  jurisdiction  to  make  adjustments  for 

a  delay  in  fulfillment  of  a  Government  con- 

:  tract  obligation. 

Appeal   of  Martin   K.   Eoy   Construction 
]  Company,  Inc.,  IBCA-355  (Mar.  8, 1963) 

I  The  Board  of  Contract  Appeals  does  not 
,  have  jurisdiction  to  administratively  de- 
termine claims  involving  breaches  of  con- 
tract. Such  appeals  must  be  dismissed. 
Appeal  of  Jensen-Rasmussen  and  Company 
and  B-E-C-K  Corporation,  IBCA-363 
1  (Mar.  14, 1963) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  evidences 
(  aquiescence  in  the  decision  appealed  from 
an  abandonment  of  his  appeal. 
Rowland  Z.  Lazar,  A-29388  (Mar.  15, 
1963) 

Where  an  appeal  is  taken  to  the  Direc- 
tor, Bureau  of  Land  Management,  from 
a  land  office  decision  holding  an  original 
homestead  claim  and  an  additional  home- 

,  stead  claim  to  be  invalid  and  only  a  single 
filing  fee  is  paid  for  the  appeal,  it  is  proper 
for  the  Director  to  dismiss  the  appeal  as 

'  to  the  additional  homestead  claim. 

1  Bernard  R.  Martin,  A-29280  (Apr.  12, 
1963) 

An  appeal  to  the  Director  from  a  hear- 
1  ing  examiner's  decision  is  properly  dis- 
missed where  the  notice  of  appeal  is  not 
filed  with  the  examiner  within  the  10-day 
period  provided  by  the  Federal  Range 
Code. 

Preston  W.  Swapp,  Administrator  for  the 
Estate  of  J.  Edwin  Swapp,  A-29935 
(Apr.  23,  1963) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  withdraws  the 
application  which  was  the  subject  of  the 
appeal. 
Thomas  M.  George,  A-29981  (May  2,  1963) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellants  withdraw  the 


applications  which  were  the  subject  of  the 

appeal. 

Marcellus  Palmer,  Wanda  Palmer,  A-29550 

(May  8, 1963) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  the  required  filing  fee  is  not  paid 
within  the  time  required,  although  the 
appellant  claims  that  a  check  for  the  fee 
was  enclosed  with  the  notice  of  appeal. 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  the  notice  of  appeal  and  filing  fee  are 
transmitted  to  the  land  office  after  the  ex- 
piration of  the  appeal  period ;  the  fact  that 
the  appellant  may  not  have  had  actual 
notice  of  the  decision  appealed  from  on 
the  date  of  service  of  the  decision  because 
it  was  not  served  on  him  personally  is  not 
a  sufficient  excuse  for  late  filing  of  the 
appeal  and  fee  when  there  was  adequate 
service  on  him  under  the  Departmental 
rules  of  practice. 

Dolly     V.     Morrison     et     al.,     A-29397a 
(July  8, 1963) 

The  Government  motion  to  dismiss  a 
contractor's  appeal  is  denied,  where  the 
contractor  specifically  exempts  and  re- 
serves a  claim  against  the  Government  in 
the  execution  of  a  final  settlement 
voucher. 

It  is  well  settled  that  the  failure  to  ex- 
cept an  item  from  a  final  settlement 
voucher  has  the  effect  of  barring  any  claim 
based  on  such  item.  Therefore,  a  contrac- 
tor who,  in  executing  a  final  settlement 
voucher,  fails  to  include  a  claims  item,  is 
barred  from  asserting  it.  Under  such  cir- 
cumstances, motion  to  dismiss  a  claim  will 
be  granted. 

Appeal  of  Moore  Brothers  Company,  Inc> 
IBCA-336   (July  17,  1963) 

An  appeal,  based  on  claims  for  increased 
unit  prices  due  to  extra  work,  first  pre- 
sented more  than  5  years  after  contract 
completion  and  nearly  2  years  following 
a  previous  appeal,  will  be  dismissed,  where, 
at  the  hearing  of  the  previous  appeal  in- 
volving related  claims  under  the  same  con- 
tract, the  principal  owner  of  the  contrac- 
tor-appellant testified  that  no  claims  were 
being  made  for  increased  costs  of  perform- 
ing the  extra  work.  The  rule  of  estoppel 
prevents  a  party  not  only  from  litigating 
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again  what  was  actually  litigated  in  the 
former  case,  but  also  from  litigating  what 
might  have  been  litigated  therein. 

An  appeal  will  be  dismissed  for  lack 
of  jurisdiction  where  the  contractor's  re- 
quest for  additional  compensation  is  based 
on  Government  delay,  in  the  absence  of  a 
clause  of  the  "Suspension  of  Work"  type. 

An  appeal  will  be  dismissed  where  the 
contractor's  request  for  additional  com- 
pensation is  based  on  overruns  or  under- 
runs  of  estimated  quantities  and  the  items 
and  variations  involved  do  not  meet  the 
criteria  of  the  peculiar  contract  provisions 
governing  adjustment  of  unit  prices  in  the 
event  of  such  overruns  or  underruns. 
Appeal  of  R.  G.  Brown,  Jr.,  and  Company, 
IBCA-356   (July  26,  1963) 

Board  will  dismiss  claim  on  withdrawal 
of  it  by  appellant. 

Appeal  of  C.  C.  Terry,  IBCA-330  (July  30, 
1963) 

When  an  appellant  requests  that  his  ap- 
peal be  suspended  or  remanded,  or  defers 
materially  its  prosecution,  for  the  purpose 
of  facilitating  reconsideration  of  the  dis- 
pute at  the  contracting  officer  level,  the 
appeal  will  be  dismissed  without  prejudice 
to  its  subsequent  reinstatement,  in  the 
event  the  dispute  is  not  disposed  of  by 
agreement  at  that  level. 
Appeal  of  M.  A.  Garland  Construction 
Company,  IBCA-392  (Aug.  21,  1963) 

To  assure  adequate  docket  control,  in  a 
manner  consistent  with  contractual  ap- 
peal rights,  a  request  for  an  unduly  long 
period  within  which  to  file  a  brief  in  sup- 
port of  the  appeal  will  not  be  granted  but 
a  request  for  a  dismissal  of  the  appeal 
without  prejudice  to  its  reinstatement 
within  the  desired  period  will  be  granted. 
Appeal  of  Sunset  Construction,  Inc., 
IBCA-388  (Aug.  29,  1963) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  hearing 
examiner's  decision  is  properly  dismissed 
where  the  appeal  is  not  filed  with  the  Di- 
rector within  the  30-day  period  provided 
by  the  Federal  Range  Code. 
Howard  Ainge,  Vera  Bell  Ainge,  A-30038 
(Sept.  10,  1963) 


An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  application  which  is  the 
subject  of  the  appeal  is  withdrawn. 
El  Jiggs  Ranch,  A-29570  (Sept.  17,  1963) 

An  appeal  to  the  Secretary  from  the  re- 
jection of  oil  and  gas  lease  offers  will  be 
dismissed  as  to  such  offers  as  are  later 
withdrawn  by  the  appellant. 
J.  D.  Simmons,  A-29681  (Sept.  25,  1963) 

Where  a  notice  of  appeal  and  statement 
of  reasons  for  an  appeal  to  the  Director 
of  the  Bureau  of  Land  Management  from 
a  land  office  decision  is  filed  in  behalf  of 
the  appellant  by  one  who  is  not  authorized 
to  practice  before  this  Department,  the 
appeal  need  not  be  dismissed  if  it  is  ac- 
cepted by  the  appellant  and  a  case  may 
be  remanded  for  consideration  on  the 
merits  in  such  circumstances. 
Barbara  C.  Storey,  A-29584  (Sept.  26 
1963) 

To  assure  adequate  docket  control,  in  a 
manner  consistent  with  contractual  appeal 
rights,  a  request  for  an  unduly  long  exten- 
sion of  time  within  which  to  determine  the 
possibility  of  settlement  by  the  parties,  will 
not  be  granted,  but  the  appeal  will  be  dis- 
missed upon  consent  of  both  parties,  with- 
out prejudice  to  its  reinstatement  within 
an  agreed  period. 

Appeal  of  Gunther  and  Shirley  Company 
and  E.  V.  Lane  Corporation,  IBCA-398 
(Sept.  26,1963) 

Upon  request  of  an  appellant  an  appeal 
will  be  dismissed  without  prejudice  to  its 
reinstatement  within  a  prescribed  period. 
Appeal  of  James  Hamilton  Construction 
Company,  IBCA-391  (Oct.  8, 1963) 

When  Board  of  Contract  Appeals  dis- 
missed appeal  without  prejudice  to  its  re- 
instatement, appellant  is  entitled  to  auto- 
matic reinstatement  of  the  appeal  on  the 
docket  of  the  Board. 

Appeal  of  Electrical  Constructors, 
IBCA-407  (Oct.  31,  1963) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  it  is  withdrawn  by  the  appel- 
lants. 

Aramoel  and  Ithurralde,  A-29721  (Oct.  31, 
1963) 
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An  appeal  to  the  Director  of  the  Bureau 
!  "of  Land  Management  from  a  decision  of  a 
hearing   examiner    is    properly    dismissed 
where  the  appeal  is  not  filed  in  the  Office 
of  the  Director  in  Washington,  D.C.,  within 
30  days  after  receipt  of  the  hearing  ex- 
aminer's decision  and  a  copy  of  the  appeal 
is   not   served   upon   the   Bureau's    State 
Director  within  the  same  period,  as  re- 
j  quired  by  the  Federal  Range  Code. 
\a.  C.  Caldivell,  A-30103  (Nov.  5,  1963) 

The  Government's  motion  to  dismiss  an 
appeal  predicated  on  the  theory  that  cer- 
tain claim  items  were  not  submitted  to  the 
:  contracting  officer  prior  to  final  payment  is 
denied,  where  the  Government  is  aware  of 
other  pending  timely  claims.  Final  pay- 
ment is  not  consummated  under  such  cir- 
cumstances. 

Appeal  of  Erie  Controls,  Inc.,  IBCA-350 
(Nov.  7, 1963) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  files  a  dismissal 
of  the  appeal. 

Vannorman,  Casey  &  Dick's  Well  Service 
Co.,  A-30141  (Nov.  7, 1963) 

The  mailing  of  a  supporting  brief  in  a 
contract  appeal  to  the  Board  of  Contract 
Appeals  instead  of  to  the  contracting  offi- 
cer is  not  so  fundamental  an  error  as  to 
necessitate  dismissal  of  the  appeal. 
Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Nov.  7, 1963)  70  I.D.  479 

Where  a  contract  appeal  presents  a  genu- 
ine issue  of  material  fact  over  which  the 
Board  of  Contract  Appeals  has  jurisdiction 
(such  as  the  issue  of  whether  a  changed 
condition  was  encountered)  that  has  not 
been  submitted  for  decision  on  the  record 
without  a  hearing,  the  contractor  is  en- 
titled to  a  hearing  at  which  evidence  may 
be  offered  with  respect  to  such  issue:  A 
motion  to  dismiss  the  appeal  for  failure 
to  state  a  case  on  which  any  relief  could 
be  granted  by  the  Board  will  be  denied. 
Appeal  of  Morgen  &  Oswood  Construction 
Co.,  Inc.,  IBCA-389  (Nov.  21,  1963) 

70  I.D.  495 

An  appeal  to  the  Secretary  from  the  re- 
jection of  an  oil  and  gas  lease  offer  will  be 
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dismissed  when  the  appellant  withdraws 

his  offer. 

Dean  W.  Rowell,  A-30041  (Dec.  17,  1963) 

Where  an  oil  and  gas  lessee  withdraws 
his  appeal  to  the  Secretary  from  a  decision 
pertaining  to  extensions  of  his  leases  on 
the  condition  that  rentals  which  he  has 
paid  for  such  extensions  will  be  refunded, 
the  appeal  will  be  dismissed  on  that 
condition. 
Walter  G.  Davis.  A-30186  (Dec.  18,  1963) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  withdraws  the 
application  which  is  the  subject  of  the 
appeal. 

William  D.  Sidley,  Silver  Spur  Cattle  Com- 
pany, A-29114  (Jan.  6,  1964) 

State  of  Utah,  A-29534  (Sept.  23,  1964) 
State  of  Utah,  A-29957  (Sept.  23,  1964) 
State  of  Utah,  A-29988  (Sept.  23,  1964) 

An  appeal  to  the  Secretary  relating  to 
an  oil  and  gas  lease  will  be  dismissed  when 
the  appellant  later  states  that  he  accepts 
the  decision  appealed  from  as  to  that  lease. 
Walter  G.  Davis,  A-30186  (Supp.)  (Jan.  21, 
1964) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  it  is  in  effect  abandoned  by 
the  appellant. 
W illar d  S.  Roberts,  A-30020  (Jan.  28, 1964) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  abandons  it. 
The     Oil     Shale     Corporation,     A-30207 
(Feb.  26,  1964) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  withdraws  the 
application  which  was  the  subject  of  the 
appeal. 

Archie  F.  Hammon,   A-29411a    (Feb.   10, 
1964) 

An  appeal  will  be  dismissed  where  the 
issue  raised  thereby  becomes  moot  because 
of  the  withdrawal  of  the  offer  upon  which 
the  appeal  is  based. 

Arthur   E.   Meinhart,    A-30168    (Feb.    17, 
1964) 

A  contract  appeal  will  be  dismissed 
where  statements  filed  by  both  parties 
.subsequent   to   the   taking  of  the  appeal 
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show  that  no  justiciable  issue  is  presented 
by  the  appeal. 

Appeal        of        Baldwin-Lima-Hamilton, 
IBCA-418  (Feb.  19,  1964) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  hearing  ex- 
aminer's decision  is  properly  dismissed 
when  the  notice  of  appeal  is  not  filed  with 
the  hearing  examiner  within  the  10-day 
period  provided  by  the  Federal  Range 
Code. 

Leon  D.  Robinson  et  ah,  A-30230  (Feb.  28, 
1964) 

An  appeal  will  not  be  dismissed  where 
a  waiver  and  exception  provision  in  a 
payment  voucher  omitted  mention  of  one 
of  the  contractor's  claims,  but  did  not 
provide  for  release  of  all  claims  not  ex- 
cepted, where  it  appears  that  the  voucher 
was  prepared  prior  to  the  original  sub- 
mission of  the  omitted  claim  and  the  con- 
duct of  both  parties  at  all  times  until  the 
hearing  of  the  appeal  indicated  an  intent 
to  preserve  the  claim.  The  presentation  of 
such  a  motion  to  dismiss  during  the  hear- 
ing is  untimely. 

Appeal  of  Triangle  Construction  Company, 
IBCA-296  (Mar.  2,  1964)  71  I.D.  73 

Appellant's  possibly  erroneous  character- 
ization of  a  claim  as  being  for  breach  of 
contract  does  not  necessarily  render  the 
appeal  subject  to  dismissal  as  being  out- 
side the  jurisdiction  of  the  Board. 

The  Board  is  not  limited  by  the  appel- 
lant's choice  of  remedy  nor  by  the  Govern- 
ment's assignment  of  defense.  John  A. 
Johnson  Contracting  Corp.  v.  United 
States,  132  Ct.  01.  645  (1955).  The  Board 
may  decide  a  claim  upon  a  theory  not 
advanced  by  the  parties. 
Appeal  of  Peter  Kiewit  Sons'  Company, 
IBCA-405  (Mar.  13,  1964) 

A  hearing  will  be  granted  where  there 
are  factual  issues  to  be  resolved  and  the 
contractor  has  requested  a  hearing.  In 
such  circumstances  a  motion  to  dismiss 
will  be  denied  as  being  premature. 
Appeal  of  R  &  R  Construction  Company, 
IBCA-413  (Mar.  16,  1964) 

Appellant's  characterization  of  a  claim 
as  being  for  cost  of  "lost  contract  time" 


does  not  necessarily  render  the  appeal  sub- 
ject to  dismissal  as  being  outside  the  juris- 
diction of  the  Board. 

The  Board  is  not  limited  by  the  appel- 
lant's choice  of  remedy  nor  by  the  Govern- 
ment's assignment  of  defense.  John  A. 
Johnson  Contracting  Corp.  v.  United 
States,  132  Ct.  CI.  645  (1955).  The  Board 
may  decide  a  claim  upon  a  theory  not  ad- 
vanced by  the  parties. 

Appeal  of  T  D  &  S  Construction  Company, 
IBCA-401  (Mar.  26, 1964) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  application  which  is  the 
subject  of  the  appeal  is  withdrawn. 
State  of  Utah,  A-29700,  A-29865,  A-29929 
(Apr.  16,  1964) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  indicates  a 
desire  to  withdraw  the  application  which 
was  subject  to  the  appeal  by  substituting 
a  different  kind  of  application  for  the 
land  involved. 
Fopiano  Estate,  A-30148  (May  12,  1964) 

Where  an  appellant  has  requested  that 
his  appeal  to  the  Secretary  of  the  Interior 
be  dismissed,  the  appeal  will  be  dismissed. 
A.  E.  Schwabacher,  A-30079  (May  18, 
1964) 

When  an  offeror  for  an  oil  and  gas  lease 
relinquishes  his  offer  while  an  appeal  to 
the  Secretary  of  the  Interior  is  pending 
concerning  the  offer,  the  appeal  will  be 
dismissed. 

H.  E.  Baumberger,  A-29749,  A-30091 
(June  15,  1964) 

An  appeal  from  a  decision  of  the  Direc- 
tor of  the  Bureau  of  Land  Management 
affirming  the  vacation  of  a  public  sale  on 
the  ground  that  acquisition  of  the  land  by 
private  owners  would  interfere  with  rec- 
reational uses  by  the  general  public  will 
be  dismissed  when  the  appellant  requests 
permission  to  withdraw  its  appeal  because 
an  agreement  has  been  reached  for  reserva- 
tion in  the  patents  to  be  issued  of  the  right 
of  the  general  public  to  enter  the  lands  for 
hunting  and  fishing. 

Ellison  Ranching  Company,  A-29808 
(June  22,  1964) 

When  two  preference-right  claimants 
exist  for  a  single  subdivision  of  land  of- 
fered at  public  sale  and  one  has  appealed 
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the  possible  award  of  the  land  to  the  other, 
and  subsequent  to  the  appeal  the  claimants 
submit  an  agreement  for  the  division  of 
the  land  between  them,  the  appeal  will  be 
dismissed  and  the  case  remanded  for 
further  appropriate  action  in  light  of  the 
agreement. 

Alfred  A.  Gregory,  Wilshire  Management 
Company,  Inc.,  A-30187  (July  30,  1964) 

An  appeal  to  the  Secretary  from  a  Bu- 
reau of  Land  Management  decision  requir- 
ing a  phosphate  lease  annual  rental  pay- 
ment will  be  dismissed  when  subsequent 
to  filing  of  the  appeal  the  appellant  tenders 
the  required  payment  and  requests  dis- 
missal of  the  appeal. 

Frank  T.  Andrews,  Trustee  For  Yuba  Con- 
solidated Industries,  Inc.,  Debtor,  A-30238 
(Aug.  S,  1964) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  hearing  ex- 
aminer's decision  in  a  grazing  case  is  prop- 
erly dismissed  where  the  appeal  was  not 
prepared  and  filed  with  the  Director  until 
after  expiration  of  the  30-day  period  in 
which  the  appeal  was  required  to  be  filed. 
J.  R.  Broadbent,  A-30320   (Aug.  6,  1964) 

The  presence  in  a  borrow  pit  of  clay 
material  which  is  unsatisfactory  for  use  as 
backfill  does  not  constitute  a  changed  con- 
dition, where  the  boring  logs  indicated 
that  clay  material  was  present  in  the  area 
of  the  project  and  the  contract  provisions 
contemplated  no  allowance  for  the  type  of 
material  encountered  and  for  use  of  addi- 
tional borrow  pits  where  required.  The 
appeal  will  be  dismissed  where  contractor's 
claim  is  based  on  alleged  Government  de- 
lay in  locating  additional  borrow  pits, 
since  this  is  a  claim  for  breach  of  contract 
and,  hence,  outside  the  Board's  jurisdiction. 
Appeal  of  Allied  Contractors,  Inc., 
IBCA-322  (Aug.  10,  1964) 

An  appeal  will  be  dismissed  for  lack  of 
jurisdiction  where  the  contractor's  claim 
is  based  on  breach  of  contract,  involving 
damage  to  the  contractor's  work  site 
caused  by  water  released  by  the  Govern- 
ment from  a  storage  reservoir,  in  alleged 
violation  of  an  implied  obligation  not  to 
interfere  with  the  performance  of  the 
contract. 

Appeal  of  Electric  Properties  Company, 
IBCA-443-5-64  (Sept.  3, 1964) 


An  appeal  will  be  dismissed  where  the 
claim  on  which  it  is  based  arose  from  a 
mistake  in  the  contractor's  bid  due  to  an 
erroneous  price  quoted  to  the  contractor 
by  a  supplier. 

Appeal    of    Philip    Renzi    &    Son,    Inc., 
IBCA-^46-6-64  (Sept.  9,  1964) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  by  the  Geological 
Survey  will  be  dismissed  when  it  is  with- 
drawn by  the  appellant. 
The  Pure  Oil  Company,  A-30345  (Sept.  10, 
1964) 

An  appeal  from  the  contracting  officer's 
decision  will  be  dismissed  for  lack  of  juris- 
diction where  the  period  from  the  tinre- 
butted  presumptive  date  of  receipt  thereof 
by  the  contractor  to  the  date  of  filing  of 
the  notice  of  appeal  exceeds  the  jurisdic- 
tional time  limitations  of  30  days  imposed 
by  the  "Disputes"  clause. 
Appeal  of  T.  C.  Bateson  Construction  Com- 
pany and  Cheves  Construction  Company, 
IBCA-414    (Sept.  24,  1964) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  application  which  is  the 
subject  of  the  appeal  is  withdrawn  by  the 
appellant. 

State  of  Utah,  A-29466a  et  al.,   (Oct.  5, 
1964) 

In  situations  where  the  certifying  officer 
submits  to  the  Comptroller  General  a  ques- 
tion of  law  for  a  decision  pursuant  to  31 
U.S.C.  82d,  since  he  doubts  the  legality  of 
a  payment,  the  Board  will  not  dismiss  the 
appeal  for  lack  of  jurisdiction  under  cir- 
cumstances such  as  present  here.  The 
Board  is  bound  by  a  decision  of  the  Comp- 
troller General,  pursuant  to  31  U.S.C.  sec. 
82d,  that  a  specific  change  order  is  null  and 
void.  However,  this  does  not  deprive  the 
contractor-appellant  of  his  contractual 
right  to  be  heard  by  the  Board  concerning 
changes  and  extras  which  have  not  been 
disposed  of  with  finality  by  the  Comp- 
troller General. 

Appeal  of  Richard  J.  Neutra  and  Robert 
E.   Alexander,  IBCA-108    (Oct   16,   1964) 

71  I.D.  375 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  will  be  dismissed  when 
it  is  withdrawn  by  the  appellant. 
United  States  v.  John  W.  Savage,  A-303S0 
(Dec.  8,  1964) 
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An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  relinquishes  the 
application  on  which  the  appeal  is  based 
and  withdraws  his  apj>eal. 
State  of  Alaska,  A-28723a  (Dec.  11,  1964) 

State  of  Alaska,  A-28723  (Dec.  23,  1964) 
Effect  of 

Additional  claims  first  presented  in  ap- 
pellant's brief  are  outside  the  jurisdiction 
of  the  Board,  and  will  be  remanded  to  the 
contracting  officer  for  decision. 
Appeal  of  Barkley  Pipeline  Construction, 
Inc.,  IBCA-264  (Apr.  6, 1961)      68  I.D.  103 

Additional  claims  as  to  furnishing  of 
notice  by  contractor,  first  presented  after 
appeal  and  not  considered  by  contracting 
officer,  will  be  remanded  to  contracting  of- 
ficer for  issuance  of  findings  of  fact  and 
decision. 

Appeal  of  Production  Tool  Corporation, 
IBCA-262   (Apr.  17,  1961)  68  I.D.  109 

A  new  claim  first  presented  in  appellant's 
brief  is  outside  the  jurisdiction  of  the 
Board,  and  will  be  remanded  to  the  con- 
tracting officer  for  decision. 
Appeal  of  Merritt-Chapman  &  Scott  Cor- 
poration, IBCA-257  (June  22,  1961) 

68  I.D.  164 

A  new  claim,  first  presented  in  appel- 
lant's Notice  of  Appeal,  is  outside  the  juris- 
diction of  the  Board  of  Contract  Appeals, 
and  will  be  remanded  to  the  contracting  of- 
ficer for  preparation  and  issuance  of  new  or 
supplemental  findings  of  fact  and  decision. 
Appeal  of  Divide  Construction  Company, 
IBCA-402  (Sept.  27,  1963) 

An  Examiner's  order  allowing  a  State's 
claim  for  old-age  assistance  grants  will  be 
modified  on  appeal  to  conform  with  a 
change  in  the  regulations  and  policy  of  the 
Department. 

Estate  of  Austin  Cottonwood,  IA-1240 
(Jan.  8,  1964) 

Estate  of  Benjamin  Looking  White,  Rose- 
bud Sioux  Allottee  No.  2013,  IA-1274 
(Mar.  31,  1964) 

A  claim  upon  which  no  finding  of  fact  or 
decision  has  been  made  by  the  contracting 
officer  is  outside  the  jurisdiction  of  the 
Board  of  Contract  Appeals,  even  though 
presented  in  the  same  appeal  with  another 


claim  that  is  within  the  jurisdiction  of  the 
Board,  and  will  be  remanded  to  the  con- 
tracting officer  for  appropriate  action,  sub- 
ject to  the  right  of  the  contractor  to  appeal 
to  the  Board  from  a  finding  of  fact  or  de- 
cision made  in  consequence  of  such  remand. 
Appeal  of  Paul  A.  Teegarden, 
IBCA-419-1-64  (Apr.  17,  1964) 

Extensions  of  Time 

Where,  in  an  appeal  to  the  Director,  Bu- 
reau of  Land  Management,  the  appellants 
telegraphed  a  request  for  an  extension  of 
time  within  which  to  file  a  statement  of 
reasons  in  support  of  their  appeal  on  the 
last  day  of  the  period  within  which  a 
statement  of  reasons  was  required  to  be 
filed,  and  because  of  circumstances  beyond 
the  control  of  the  appellants  the  request 
was  not  delivered  to  the  Bureau  until  after 
the  office  hours  provided  by  the  regulation 
for  the  filing  of  documents,  the  request  for 
extension  may  be  considered  as  timely 
filed  and  the  appeal  need  not  be  summarily 
dismissed. 

United  States  v.  George  J.  Patee  et  al., 
A-27694  (Oct.  30,  1958) 

The  rules  of  practice  do  not  authorize 
officials  of  the  Bureau  of  Land  Manage- 
ment to  grant  extensions  of  time  for  the 
filing  of  notices  of  appeal  to  the  Secretary 
of  the  Interior  or  paying  the  filing  fee. 
Ollie  W.  Brooks,  A-27856  (Mar.  30,  1959) 

66  I.D.  108 

The  manager  of  a  land  office  is  not  au- 
thorized to  extend  the  time  for  filing  a 
notice  of  appeal  to  the  Director  of  the  Bu- 
reau of  Land  Management. 
J.  S.  Thompson,  R.  D.  Laird,  A-28098 
(Oct.  29,  1959) 

The  late  filing  of  a  request  for  extension 
of  time  within  which  to  file  a  statement  of 
reasons  for  an  appeal  to  the  Director  of  the 
Bureau  of  Land  Management  cannot  be 
waived  where  the  record  shows  that  the 
request  was  not  mailed  until  after  the  ex- 
piration of  the  period  of  time  within  which 
the  statement  of  reasons  was  required  to 
be  filed. 

James  B.  Temple  et  al,  A-28285  (Jan.  20, 
1960) 

An  appeal  to  the  Director  is  properly 
dismissed  if  the  statement  of  reasons  for 
the  appeal  is  not  filed  within  the  period 
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allowed  by  an  extension  of  time  granted 
on  request  of  the  appellant  and  a  request 
for  a  further  extension  is  not  filed  before 
the  expiration  of  the  time  allowed. 
Charles  W.  Barnhart,  Albert  L.  Sibley; 
A-28518  (Nov.  16,  1960) 

An    Examiner    of    Inheritance    cannot 
extend  the  60-day  period  within  which  a 
petition  for  rehearing  may  be  filed. 
Estate  of  Sam  Pierre  Alexander,  IA-918 
(Dec.  9,  1960) 

Miscalculation  on  part  of  the  contractor 
as  to  the  date  of  expiration  of  the  appeal 
period  is  insufficient  to  affect  the  running 
of  the  appeal  period.  The  Board  is  power- 
less to  extend  the  appeal  period  after  it 
has  elapsed. 

Appeal      of     Alcan      Pacific      Company, 
IBCA-276  (May  8,  1961)  68  I.D.  133 

A  late  filing  of  a  request  for  extension 
of  time  within  which  to  file  a  statement  of 
reasons  for  an  appeal  to  the  Director, 
Bureau  of  Land  Management,  will  not  be 
waived  merely  because  one  of  the  appel- 
lants and  their  counsel  were  attending  as 
members  a  session  of  the  Alaska  State 
Legislature  and  the  appeal  is  properly 
dismissed  for  their  failure  to  file  a  timely 
statement  of  reasons. 

Strandberg   Mines,   Inc.,    et   ah,   A-28872 
(Oct.  23,  1961) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  a  request  for  an  extension  of  time  to 
file  a  statement  of  reasons  in  support  of 
the  appeal  is  not  filed  within  the  period 
allowed  for  filing  the  statement  of  reasons 
and  a  request  for  extension  and  statement 
of  reasons  are  filed  well  after  the  period 
allowed. 
John  J.  Kirby,  A-29210  (June  29,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  a  statement  of  reasons  in  support  of 
the  appeal  is  not  filed  within  the  period 
allowed  for  filing  such  statement  and  a 
request  for  an  extension  of  time  to  file  the 
statement  is  not  filed  until  after  the  ex- 
piration of  such  period. 
Fred  C.  Stewart,  A-29209  (June  29,  1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appel- 
lant fails  to  file  a  statement  of  reasons  in 


support  of  the  appeal  and  does  not  request 

an  extension  of  time  to  do  so  until  after 

the  period  for  filing  a  statement  of  reasons 

has  expired. 

Hilda  M.  Warriclc  et  ah,  A-29359  (Aug.  15, 

1962) 

Where  an  application  to  make  home- 
stead entry  is  rejected  and  where,  after 
filing  a  timely  notice  of  appeal,  the  appli- 
cant moves  for  leave  to  amend  her  appli- 
cation and  requests  additional  time  within 
which  to  submit  a  statement  of  reasons  in 
support  of  the  appeal,  the  motion  has  the 
effect  of  making  the  appeal  moot  and  the 
matter  will  be  remanded  to  the  Bureau  of 
Land  Management  for  consideration  of  the 
request  to  amend,  and  no  extension  of  time 
within  which  to  submit  a  statement  of 
reasons  will  be  granted. 
Peggy  M.  Kater,  A-29840  (Dec.  27,  1962) 

Where  an  appellant  files  a  timely  request 
for  an  extension  of  time  to  file  a  statement 
of  reasons  in  support  of  his  notice  of  appeal 
and  files  a  statement  within  the  extension 
of  time  requested,  although  the  request  for 
extension  is  misfiled  and  not  acted  upon 
prior  to  the  filing  of  the  statement,  the  re- 
quest may  subsequently  be  granted,  thus 
making  timely  the  filing  of  the  statement 
of  reasons  and  service  of  a  copy  of  the 
statement  on  an  adverse  party. 
Charles  Lewellen,  A-29644  (Nov.  5,  1963) 

70  I.D.  475 

The  Board  of  Contract  Appeals  will  hold 
proceedings  upon  a  claim  over  which  it  has 
jurisdiction  in  abeyance  for  a  reasonable 
time  while  a  related  claim  is  being  proc- 
essed at  the  contracting  officer  level,  if  the 
circumstances  show  that  the  orderly  pres- 
entation and  consideration  of  both  claims 
probably  will  be  facilitated  by  so  doing. 
Appeal  of  Paul  A.  Teegarden, 
IBCA-419-1-64  (Apr.  17,  19G4) 

Failure  to  Appeal 

Where  an  entryman  fails  to  appeal  from 
the  rejection  of  his  final  proof  based  upon 
his  failure  to  comply  with  a  condition  im- 
properly imposed  upon  him  more  than  2 
years  after  the  date  of  the  register's  re- 
ceipt, he  loses  whatever  rights  he  had  un- 
der his  final  proof. 

Garth  L.  Wilhelm  et  al,  A-27018  (Feb.  9, 
1955)  62  I.D.  27 
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One  whose  oil  and  gas  lease  is  errone- 
ously canceled  and  who  fails  to  appeal 
from  the  decision  canceling  the  lease  loses 
his  rights  in  his  lease. 
C.  T.  Heffwer  et  al,  A-27002  (Mar.  11, 
1955)  62  I.D.  77 

One  who  fails  to  appeal  from  the  partial 
rejection  of  an  oil  and  gas  lease  applica- 
tion is  not  entitled  to  reinstatement  of  the 
application  with  priority  over  an  interven- 
ing applicant,  even  though  the  rejection 
was  erroneous. 

Edward  Christman  et  al,  A-27052  (Apr.  1, 
1955)  62  I.D.  127 

Where  a  decision  of  a  land  office  man- 
ager contains  a  questionable  ruling  on  a 
particular  legal  issue,  but  the  party  ad- 
versely affected,  though  apprised  of  his 
remedy  to  appeal,  fails  to  do  so,  there  is  no 
need,  in  the  appeal  to  the  Secretary  of  a 
subsequent,  collateral  case,  to  decide  such 
legal  issue  if  it  is  not  necessarily  involved 
in  a  proper  disposition  of  the  appeal  at 
hand.  Moreover,  in  such  circumstances 
the  importance  of  administrative  finality 
cannot  be  disregarded. 
Eugene  J.  Bernardini,  Albert  Chester 
Travis,  A-27093  (June  20,  1955) 

62  I.D.  231 

Where  several  applications  are  rejected 
by  a  manager  and  one  of  the  applicants 
fails  to  appeal  to  the  Director  of  the  Bu- 
reau of  Land  Management,  the  applicant 
cannot  later  appeal  to  the  Secretary  from 
a  decision  by  the  Director  affirming  the  de- 
cision of  the  manager  on  appeals  by  the 
other  applicants. 
Lee  Kisner  et  al.,  A-27189  (Nov.  7,  1955) 

Where  an  applicant's  notice  of  location 
of  settlement  of  an  Alaska  headquarters 
site  is  rejected  on  the  ground  that  the  land 
involved  has  been  classified  for  disposal 
under  the  Small  Tract  Act  and  therefore 
is  not  subject  to  other  forms  of  entry,  but 
the  manager  allows  the  appellant  the  right 
to  either  appeal  his  decision  or  file  a  small 
tract  application,  and  the  applicant  does 
not  appeal  but  instead  files  a  small  tract 
application  which  is  junior  in  time  to 
another  small  tract  application,  the  appel- 
lant by  failing  to  appeal  from  the  mana- 
ger's decision  thereby  waived  any  rights  he 
may  have  had  under  his  location  notice  and 


the  land  will  be  awarded  to  the  first  quali- 
fied small  tract  applicant. 
William  D.  Cunningham,  Alice  F.  McGrath, 
A-27297  (May  28, 1956) 

Where  an  offer  to  lease  land  under  the 
Small  Tract  Act  is  rejected  by  the  manager 
on  the  grounds  that  the  land  has  been 
classified  as  suitable  for  disposition  under 
the  public  sale  laws,  but  the  applicant  is 
given  the  right  to  either  appeal  to  the 
Director  or  show  cause  why  his  application 
should  not  be  finally  rejected,  and  the  ap- 
plicant fails  to  appeal  or  to  make  any 
showing,  the  applicant  abandons  any  rights 
he  may  have  acquired  by  his  application, 
like  a  veterans'  preference  right,  and  may 
not  at  a  later  date  reclaim  his  preference 
right  when  the  land  is  reclassified  as  suit- 
able for  small  tract  disposition. 
John  R.  Moran,  FranMe  Azalee  Johnson, 
A-27463  (Oct.  21, 1957) 

Where  a  desert  land  applicant  whose 
application  has  been  rejected  does  not  ob- 
ject to  the  rejection  but  requests  the  Bu- 
reau of  Land  Management  to  reinstate  his 
application,  and  does  not  object  to  an 
announced  drawing  for  the  purpose  of  de- 
termining priority  between  his  reinstated 
application  and  a  conflicting  application, 
his  application  loses  whatever  priority  it 
afforded  him  prior  to  its  reinstatement  and 
he  cannot  be  heard  to  complain — after  the 
drawing  is  held  and  the  conflicting  appli- 
cation for  the  same  land  is  given  priority — 
that  his  application  was  in  good  standing 
and  did  not  need  reinstatement  and  that  a 
drawing  was  not  necessary. 
Dianne  L.  Somsen,  Lalovi  L.  Butler, 
A-27514  (Jan.  20,  1958) 

Where  a  decision  of  the  manager  of  a 
land  office  gives  an  applicant  for  an  exten- 
sion of  an  oil  and  gas  lease  30  days  in 
which  to  file  a  bond  or  to  take  an  appeal, 
failing  in  which  the  application  for  exten- 
sion will  be  denied  and  the  lease  deemed 
to  have  expired,  and  the  applicant  does 
neither  within  the  time  allowed,  he  loses 
his  right  to  have  the  manager's  decision 
reviewed  on  the  merits. 
Paul  H.  Dudley,  A-27672  (Oct.  30,  1958) 

65  I.D.  449 

One  who  fails  to  appeal  from  the  rejec- 
tion of  an  oil  and  gas  lease  offer  is  not 
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entitled  to  reinstatement  of  the  applica- 
tion with  priority  over  an  intervening  ap- 
plicant, even  though  the  rejection  was 
erroneous. 

Betty  Ketchum,  A-28132   (Jan.  21,  1960) 

6T  I.D.  40 

Mining  claims  may  be  declared  null  and 
void  if  the  claimant,  who  received  notice 
of  adverse  charges  against  his  claims,  fails 
to  answer  the  charges  as  required  and  fails 
to  appeal  from  a  decision  holding  his  claims 
null  and  void,  and  where  the  claimant  takes 
no  action  with  respect  to  the  claims  for  25 
years,  the  decision  declaring  the  claims  null 
and  void  is  conclusive  and  will  not  be  re- 
opened if  the  interest  of  other  parties  under 
oil  and  gas  leases  issued  by  the  United 
States  have  intervened,  in  the  absence  of 
a  legal  or  equitable  basis  warranting  re- 
consideration. 

Gabos  Exploration  Company,  A-28139 
(Apr.  25,  1960)  67  I.D.  160 

Mining  claims  may  be  declared  null  and 
void  if  the  claimants,  who  received  notice 
of  adverse  charges  against  the  claims,  fail 
to  answer  the  charges  as  required  or  to  ap- 
peal from  a  decision  holding  the  claims  null 
and  void;  and  where  the  claimants  and 
their  grantees  take  no  action  with  respect 
to  the  contest  proceedings  but  acquiesce 
for  almost  30  years  in  a  decision  declaring 
the  claims  null  and  void,  during  which 
time  the  United  States  exerts  exclusive 
possessory  rights  over  the  land,  the  deci- 
sion nullifying  the  claims  is  conclusive  and 
will  not  be  reopened  in  the  absence  of  a 
legal  or  equitable  basis  warranting  recon- 
sideration. 

Gabbs  Exploration  Company,  A-28213 
(May  24,  1960) 

One  who  fails  to  appeal  from  a  rejection 
of  his  oil  and  gas  lease  application  loses 
any  rights  he  might  have  had  in  the  issu- 
ance of  a  lease  and  has  no  standing  to 
complain  thereafter. 
Duncan  Miller,  A-28267  (June  8,  1960) 

One  who  fails  to  appeal  from  a  decision 
rejecting  his  notice  of  location  for  a  trade 
and  manufacturing  site  loses  whatever 
rights  he  may  have  had  under  the  notice 
of  location. 

Loran  John  Whittington,  Chester  H.  Conef 
A-28823  (Aug.  18, 1961) 


In  the  absence  of  an  appeal  from  a  new 
or  supplemental  findings  of  fact  or  de- 
cision, issued  by  a  contracting  officer  in 
compliance  with  the  remand  of  the  Board 
of  Contract  Appeals,  no  motion  to  dismiss 
is  necessary  since  there  is  no  appeal  pend- 
ing before  the  Board  upon  which  to  act. 
In  the  absence  of  a  specific  statement  by 
the  Board  when  remanding  an  appeal  that 
it  retains  jurisdiction  pending  the  issuance 
of  a  findings  of  fact  or  decision  by  the  con- 
tracting officer,  its  decision  is  final,  43  OFR 
4.4.  Where  the  Board  does  not  retain 
jurisdiction,  a  remand  has  the  effect  of 
closing  the  appeal  on  the  docket  of  the 
Board. 

Appeal  of  Divide  Construction  Company, 
IBCA^02  (Jan.  22, 1964) 

An  oil  and  gas  lessee  whose  lease  is  de- 
clared to  be  terminated  and  who  fails  to 
appeal  from  the  decision  declaring  the 
termination  loses  his  rights  in  the  lease. 
Benson-Montin-Greer  Drilling  Corp., 
A-29966  (Mar.  30,  1964) 

A  decision  declaring  a  mining  claim  null 
and  void  is  conclusive  and  will  not  be 
reopened  and  vacated  in  the  absence  of  a 
strong  legal  or  equitable  basis  warranting 
reconsideration  even  though  the  basis  for 
the  cancellation  has  been  found,  in  other 
proceedings,  to  be  erroneous,  where  the 
claimant,  who  received  notice  of  adverse 
charges  against  his  claim,  fails  to  answer 
the  charges  as  required  and  fails  to  appeal 
or  otherwise  attack  the  decision  declaring 
his  claim  invalid  and  takes  no  action  with 
respect  to  the  claim  for  many  years. 

One  who  fails  to  appeal  from  the  can- 
cellation of  a  mining  claim  is  not  entitled 
to  a  patent  for  which  application  is  filed 
more  than  25  years  after  such  cancellation, 
even  though  the  cancellation  was  er- 
roneous. 

Union  Oil  Company  of  California  et  al, 
A-29560  (Apr.  17,  1964)  71  I.D.  169 

Where  Bureau  of  Land  Management  de- 
cisions declaring  mining  claims  to  be  null 
and  void  because  of  a  lack  of  discovery 
of  valuable  minerals  have  become  final  be- 
cause no  appeal  was  ever  taken  to  the 
Secretary  of  the  Interior,  they  will  not  be 
disturbed  in  the  absence  of  fraud  or  gross 
irregularity  upon  the  request  of  the  min- 
ing claimant  who  alleges  procedural  and 
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substantive  errors  involving  the  earlier 
proceedings  for  the  first  time  in  an  appeal 
to  the  Secretary  involving  other  mining 
claims  and  it  appears  there  was  adequate 
opportunity  for  the  claimant  to  raise  these 
issues  in  the  earlier  proceedings  but  failed 
to  do  so. 

Grace  E.  Hutchins,  A-29297  (Supp.  II.) 
(May  25, 1964) 

Hearings 

Mere  insinuations  of  fraud  and  collusion 
which  are  unsupported  by  any  evidence  do 
not  justify  a  request  for  hearing  for  the 
purpose  of  taking  evidence  on  the  issues 
of  fraud  and  collusion. 
Andrew  Ronald  Nerland  et  at,  A-27962 
(June  29,  1959) 

It  is  recommended  that  a  hearing  be 
held  to  ascertain  all  the  facts  in  regard 
to  delay,  or  excuse  for  any  delay,  by  the 
City  and  County  of  San  Francisco  in  con- 
structing the  system  permitted  by  the 
Raker  Act.  Two  questions  to  be  con- 
sidered at  the  hearing  are  whether  any 
delay  caused  by  (1)  the  fact  of  eight  un- 
successful bond  issues;  or  (2)  by  the 
events  culminating  in  the  decision  of  the 
United  States  Supreme  Court  in  United 
States  v.  San  Francisco,  310  U.S.  16  (1940), 
and  in  City  and  County  of  San  Francisco  v. 
United  States,  223  F.  2d,  737  (9th  Cir. 
1955) ,  can  be  considered  as  excusing,  as  the 
case  may  be  (a)  cessation  of  construction 
of  every  integral  and  essential  part  of  the 
system  for  three  consecutive  years — the  "3 
year  rule ;"  or  (b)  delay  in  constructing 
any  integral  and  essential  part  of  the  sys- 
tem— the  "diligence  rule."  The  City  and 
other  participants  in  the  hearing  will  be 
expected  to  direct  themselves  to  these  is- 
sues in  their  briefs  or  comments  made  after 
the  hearing. 

City  and  County  of  San  Francisco-Raker 
Act  Application  for  Change  in  Location  of 
Right-Of-Way,  M-36603   (Sept.  8,  1960) 

67  I.D.  322 

Where  the  parties  to  an  appeal  agree  to 
submit  the  matter  in  dispute  for  decision 
by  the  IBCA  on  depositions  and  without  a 
hearing,  the  Board  will  normally  grant  an 
order  permitting  such  submission  with  de- 
positions, pursuant  to  Appendix  A  of  the 
Rules  of  the  Armed  Services  Board  of  Con- 


tract Appeals,  since  the  IBCA  does  not 
have  express  formal  rules  on  such  matters. 
Appeal  of  Triangle  Construction  Company, 
IBCA-232  (Oct.  3,  1960)  67  I.D.  365 

A  hearing  upon  a  contract  appeal  is  not 
made  inadequate  because  oral  argument 
was  had  before  a  person  who  does  not  par- 
ticipate in  the  decision  of  the  appeal,  where 
the  persons  who  do  participate  have  before 
them  notes  containing  the  gist  of  the  oral 
argument  in  addition  to  the  written  briefs 
of  the  parties. 

Appeal  of  Seal  and  Company,  IBCA-181 
(Mar.  28,  1961)  68  I.D.  94 

Where  appellant's  counsel  alleges  neces- 
sity of  holding  hearing  to  enable  appellant 
to  present  testimony  on  customs  and  usages 
in  industry  and  Government,  Board  will 
grant  request  for  hearing  pursuant  to  its 
discretionary  authority  (43  CFR  4.10). 
Appeal  of  E-W  Construction  Company, 
IBCA-297   (Dec.  13,  1961) 

An  interlocutory  decision  upon  a  con- 
tract appeal  denying  a  motion  to  dismiss 
the  appeal  for  lack  of  timely  notice  or 
protest,  or  denying  a  motion  for  summary 
judgment,  leaves  the  appeal  open  for  the 
presentation  of  evidence  upon  all  disputed 
questions  of  material  fact,  including  such 
a  question  as  whether  the  Government  was 
prejudiced  by  lack  of  timely  notice  or 
protest. 

Appeal  of  Korshoj  Construction  Com- 
pany, IBCA-321  (Sept.  27,  1963) 

70  I.D.  434 

Where  a  contract  appeal  presents  a 
genuine  issue  of  material  fact  over  which 
the  Board  of  Contract  Appeals  has  juris- 
diction (such  as  the  issue  of  whether  a 
changed  condition  was  encountered)  that 
has  not  been  submitted  for  decision  on  the 
record  without  a  hearing,  the  contractor 
is  entitled  to  a  hearing  at  which  evidence 
may  be  offered  with  respect  to  such  issue : 
A  motion  to  dismiss  the  appeal  for  failure 
to  state  a  case  on  which  any  relief  could 
be  granted  by  the  Board  will  be  denied. 
Appeal  of  Morgen  &  Osivood  Construction 
Co.,  Inc.,  IBCA-389  (Nov.  21,  1963) 

70  I.D.  495 

The  Board  of  Contract  Appeals  will 
order  the  holding  of  a  conference  and  a 
hearing  where  the  appellant  has  requested 
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a  hearing,  and  where  the  lack  of  detail  or 
clarity  in  the  record  indicates  that  the 
holding  of  a  conference  as  well  as  a  hear- 
ing will  probably  facilitate  resolution  of 
the  issues,  including  any  jurisdictional 
issues  that  may  be  pertinent. 
Appeal  of  Clifford  W.  Gartzka,  IBCA-399 
(Jan.  22,  1964) 

Hearings  upon  contract  appeals  are  de 
novo. 

Appeal  of  Vitro  Corporation  of  America, 
IBCA-376   (Jan.  27,  1964) 

The  Board  will  not  normally  grant  a 
motion  to  dismiss  on  account  of  lack  of 
timeliness  or  failure  to  comply  with  a 
procedural  time  requirement  of  a  contract. 
United  States  v.  Bianchi,  373  U.S.  709 
(1963)  requires  the  proper  establishment 
of  an  adequate  appeal  record  on  all  phases 
of  a  contract. 

Appeal  of  Layne  Texas  Company,  IBCA- 
362  (Jan.  30,  1964) 

A  hearing  will  be  granted  where  there 
are  factual  issues  to  be  resolved  and  the 
contractor  has  requested  a  hearing.  In 
such  circumstances  a  motion  to  dismiss 
will  be  denied  as  being  premature. 
Appeal  of  R  &  R  Construction  Company, 
IBCA-413  (Mar.  16,  1964) 

Service  on  Adverse  Party 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file,  within  the  time  prescribed 
by  the  Department's  rules  of  practice,  a 
certificate  showing  service  of  notice  of 
appeal  upon  a  party  having  an  adverse 
interest  and  no  service  in  fact  was  made 
upon  the  adverse  party. 
Garth  L.  Wilhelm  et  ah,  A-27018  (Feb.  9, 
1955)  62  I.D.  27 

Kenneth    W.    Bolton,    Frank    B.   Morse, 

A-27098  (Apr.  18,1955) 

Lee  R.  Ormiston,  A-27355  (May  14,  1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant has  failed  to  file  a  certificate  snowing 
service  of  notice  of  appeal  upon  a  party 
having  an  adverse  interest. 
Roy  H.  Unzicker,  Ethel  L.  Zehner,  A-27070 
(Mar.  23,  1955) 


An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file,  within  the  time  prescribed 
by  the  Department's  rules  of  practice,  a 
certificate  showing  service  of  notice  of  his 
appeal  upon  a  party  having  an  adverse 
interest. 

Inert   Amundson,   Peter   Evans,   A-27078 
(Mar.  24,  1955) 

Sam  Henry  Booer  &  Sons,  Inc.,  A-27141 
(June  21, 1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior wil  be  dismissed  where  the  appel- 
lant did  not  file,  within  the  time  prescribed 
by  the  Department's  rules  of  practice,  a 
certificate  showing  service  of  a  copy  of  the 
notice  of  appeal  upon  parties  shown  by  the 
decision  of  the  Director  of  the  BLM  to 
have  an  adverse  interest. 
R.  L.  Greene  et  al.,  A-27181  (May  11, 1955) 

An  appeal  from  a  decision  by  an  Ex- 
aminer of  Inheritance  denying  petitions 
for  rehearing  must  be  filed  by  a  person 
aggrieved  by  the  Examiner's  decision,  or 
by  such  person's  attorney  or  representa- 
tive, and  where  copies  of  an  appeal  were 
not  furnished  to  the  adverse  parties  as 
required  by  the  probate  regulations,  the 
appeal  will  be  dismissed. 
Estate  of  Charles  O'Brien,  Unallotted 
Kikialus  Indian,  IA-142   (June  20,  1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file  a  certificate  showing 
service  of  notice  of  the  appeal  upon  persons 
having  an  interest  in  the  proceeding  ad- 
verse to  that  of  the  appellant. 
Martin  M.  Kunz  &  Sons  et  al,  A-27161 
(Oct.  10,  1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lants did  not  file  a  certificate  showing 
service  of  notice  of  appeal  upon  a  party 
having  an  adverse  interest. 
Marlow  D.  Butler,  Lola  A.  Butler,  A-27186 
(Oct.  10,  1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file,  within  the  time  allowed 
by  the  Department's  rules  of  practice,  a 
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certificate  showing  service  of  a  copy  of  his 
appeal  upon  a  party  having  an  adverse 
interest,  and  there  is  no  evidence  that  serv- 
ice was  ever  made  upon  the  adverse  party. 
Lloyd  Dean  Cureton,  A-27208  (Nov.  7, 
1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file,  within  the  time  required 
by  the  Department's  rules  of  practice,  a 
certificate  showing  service  of  notice  of  the 
appeal  upon  a  party  having  an  adverse 
interest. 

Edna  R.  (Anderson)  Fife,  A-27216 
(Dec.  12,  1955) 

As  the  rules  of  practice  of  the  Depart- 
ment require  an  appellant,  where  the  deci- 
sion of  the  Director  of  the  Bureau  of  Land 
Management  indicates  that  another  party 
has  an  interest  in  the  proceeding  adverse 
to  the  appellant,  to  file  a  certificate  show- 
ing that  a  copy  of  the  notice  of  appeal  has 
been  served  on  such  adverse  party,  the 
Director's  decision  should  identify  the  ad- 
verse party  in  order  that  the  appellant  may 
meet  this  requirement. 
Madison  Oils,  Inc.,  T.  F.  Hodge,  A-27163 
(Dec.  28,  1955)  62  I.D.  478 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  has  failed  to 
serve  a  copy  of  his  appeal  upon  an  adverse 
party. 
A.  R.  Spikes,  A-27000  (Feb.  20,  1956) 

Appeals  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellants  did 
not  file,  within  the  time  required  by  the 
Department's  rules  of  practice,  a  certificate 
showing  service  of  notice  of  the  appeal 
upon  a  party  having  an  adverse  interest 
Marion  F.  Jensen  et  al.,  Elden  F.  Keith  et 
al.,  A-27254,  A-27256,  A-27257  (Feb.  24, 
1956)  63  I.D.  71 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file  a  certificate  showing 
service  of  notice  of  appeal  upon  a  party 
having  an  adverse  interest. 
Everta  P.  Ericson,  A-27264  (Mar.  12, 1956) 

Isaac  A.  Himes,  A-27423  (Nov.  26,  1956) 


One  who  appeals  from  a  manager's  de- 
cision is  not  required  to  serve  a  copy  of 
his  appeal  on  an  adverse  party  where  no 
such  party  is  named  or  indicated  in  the 
manager's  decision. 

A  strict  enforcement  of  the  requirement 
that  an  appellant  from  a  manager's  de- 
cision must  serve  an  adverse  party  will 
not  always  be  required  where  the  adverse 
party  is  in  fact,  but  belatedly,  served  and 
has  ample  opportunity  to  answer  the 
appeal. 

John  R.  Ross  et  al,  A-27259   (Mar.  12, 
1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant did  not  file,  within  the  time  prescribed 
by  the  Department's  rules  of  practice,  a 
certificate  showing  service  of  a  copy  of 
the  notice  of  appeal  upon  the  party  shown 
by  the  decision  of  the  Director  of  the  Bu- 
reau of  Land  Management  to  have  an  ad- 
verse interest. 

Carl  V.  Giem,  Harvey  Bros.,  Interveners, 
A-27299  (May  31, 1956) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  has  failed  to 
show  that  he  served  a  copy  of  his  appeal 
upon  an  adverse  party  within  the  time  and 
in  the  manner  required  by  the  rules  of 
practice,  as  revised  effective  May  1,  1956. 
E.  0.  Bishop,  John  0.  and  Lucile  V.  Ander- 
son, A-27397  (Jan.  28,  1957)         64  I.D.  25 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
has  not  filed  proof  showing  service  of 
notice  of  the  appeal  or  the  statement  of 
reasons  for  the  appeal  upon  parties  having 
an  adverse  interest. 

Charles  Waldon  Folsom,  A-27428  (Jan.  31, 
1957) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appellant 
has  not  filed  proof  of  service  of  the  notice 
of  appeal  upon  an  adverse  party. 
Delia  Lee  Halloran,  A-27433  (Jan.  31, 
1957) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  serve 
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the   adverse   party   with    a   copy   of   the 

appeal. 

Mamie  E.  White,  A-27231   (May  7,  1957) 

William  B.  Jordan,  A-27531  (Nov.  1, 1957) 

Where  an  appeal  to  the  Secretary  of  the 
Interior  is  dismissed  on  the  ground  that 
the  appellant  did  not  serve  a  copy  of  the 
notice  of  appeal  on  the  adverse  party  and 
the  appellant  subsequently  files  proof 
showing  he  had  in  fact  served  notice  of 
the  appeal  on  the  adverse  party  within  the 
time  required,  the  decision  dismissing  the 
appeal  will  be  vacated  and  the  case  con- 
sidered on  its  merits. 
Delia  Lee  Ealloran,  A-27433  (Supp.) 
(May  31,  1957) 

Where  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  indicates  that 
there  are  adverse  parties  involved  but  fails 
to  name  them,  an  appellant  from  that  de- 
cision is  not  required  to  serve  such  parties 
with  copies  of  his  notice  of  appeal. 
The  Dredge  Corporation,  A-27429  (Sept.  23, 
1957)  64  I.D.  368 

Where  an  appeal  has  been  dismissed  for 
failure  of  the  appellant  to  serve  an  adverse 
party  and  he  claims  that  he  in  fact  served 
the  adverse  party  and  can  submit  proof  of 
such  service,  he  will  not  be  called  upon  to 
furnish  such  proof  where  his  appeal  would 
have  to  be  denied  on  the  merits. 
Raymond  J.  and  Harold  J.  Hansen  et  al., 
A-27503  (Jan.  3,  1958) 

Where  on  appeal  to  the  Director,  Bu- 
reau of  Land  Management,  from  a  decision 
of  an  officer  of  the  Bureau,  the  appellants 
fail  to  serve  notice  of  their  appeal  on  an 
adverse  party  named  in  the  officer's  deci- 
sion, the  appeal  is  properly  dismissed. 
Orian  F.  Campbell,  Gladys  C.  Campbell, 
A-27648  (Apr.  8,  1958) 

Where  on  appeal  to  the  Secretary  of  the 
Interior  from  a  decision  of  the  Director, 
Bureau  of  Land  Management,  the  appel- 
lant fails  to  serve  notice  of  his  appeal  on 
an  adverse  party  named  in  the  Director's 
decision,  the  appeal  must  be  dismissed. 
Muroo  Land  Company,  A-27674  (June  23, 
1958) 

Appeals  to  the  Secretary  will  be  dis- 
missed where  the  appellants  fail  to  show 
that  they  have  served  copies  of  their  no- 


tices of  appeal  upon  adverse  parties  within 

the  time  allowed. 

Leroy  E.  Cassou  et  al.,  A-27600  (Aug.  26, 

1958) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  has  failed  to 
serve  notice  of  his  appeal  upon  adverse 
parties  within  the  time  required  by  the 
rules  of  practice. 

Carl  J.  Richardson,   A-27664    (Sept.   23, 
1958) 

United  States  v.  Paul  Allen  et  al,  A-27676 
(Oct.  27,  1958) 

Where  an  appeal  to  the  Director  is  dis- 
missed for  failure  to  serve  notice  of  the  ap- 
peal on  an  adverse  party,  and  on  appeal  to 
the  Secretary  the  appellant  submits  proof 
indicating  that  he  had  filed  proof  of  serv- 
ice on  the  adverse  party  with  the  Director 
but  the  proof  appears  to  have  been  inad- 
vertently lost,  the  decision  dismissing  the 
appeal  will  be  reversed  and  the  case  re- 
manded to  the  Bureau  for  consideration  on 
its  merits. 
Duncan  Miller,  A-27688  (Oct.  6, 1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appellant 
has  failed  to  show  that  he  served  a  copy 
of  his  appeal  on  the  adverse  party  within 
the  time  required  by  the  rules  of  practice. 
Beverly  P.  Robinson,  A-27778  (Nov.  24, 
1958) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a  copy 
of  the  notice  of  appeal  on  the  adverse  party 
in  the  case. 

Patricia  Ollgard  Frazier,  A-27886  (Dec.  5, 
1958) 

John  J.  Smith,  A-28375   (May  3,  1960) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  has  failed  to 
serve  a  copy  of  the  notice  of  appeal  upon 
the  adverse  party. 

Great    Western    Oil    Company,    A-27873 
(Dec.  9,  1958) 

Gladstone  Schwesinger,  A-27946  (Mar.  31, 
1959) 
Fred  W.  Ringert,  A-28018  (June  15,  1959) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
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fails  to  show  service  of  notice  of  the  appeal 
or  statement  of  reasons  upon  a  party  hav- 
ing an  adverse  interest. 
Robert  H.  Wolff  et  al,,  A-27776  (Dec.  15, 
1958) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a  copy 
of  the  notice  of  appeal  and  the  statement 
of  reasons  for  the  appeal  on  the  adverse 
party  named  in  the  decision  appealed  from. 
Dinver  Pearson,  A-27800  (Jan.  5,  1959) 
United  States  v.  Thomas  T.  Brower, 
A-2S623  (Jan.  4,  1961) 

Where  an  appeal  to  the  Director  is  dis- 
missed for  failure  to  serve  the  notice  of 
appeal  and  statement  of  reasons  on  the 
adverse  party,  and  on  appeal  to  the  Secre- 
tary the  appellant  submits  proof  showing 
that  the  adverse  party  was  served  within 
the  time  required,  the  decision  dismissing 
the  appeal  will  be  reversed  and  the  case 
remanded  to  the  Bureau  for  consideration 
on  its  merits. 

Herbert   H.    Hilscher,    A-27802    (Jan.    6, 
1959) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  the  appellant  does  not  serve  his 
notice  of  appeal  upon  the  adverse  parties 
within  the  time  required  by  the  rules  of 
practice  but  serves  his  notice  of  appeal 
later  with  his  statement  of  reasons  on  the 
adverse  parties. 

Merriam    T.    George,    A-27852    (Jan.    29, 
1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
fails  to  show  that  he  has  served  the  notice 
of  the  appeal  upon  a  party  having  an 
adverse  interest. 
J.  F.  McKee,  A-27853  (Mar.  2,  1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  fails  to  serve 
a  copy  of  the  notice  of  appeal  upon  the 
adverse  party. 

William  G.  Tauscher,  Andrew  F.  Taylor, 
A-27878  (Mar.  5, 1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  has  failed  to 


serve  notice  of  his  appeal  upon  an  adverse 
party  within  the  time  required  by  the 
rules  of  practice. 

An  appellant  cannot  excuse  his  failure 
to  timely  serve  a  person  named  as  an 
adverse  party  with  a  notice  of  his  appeal 
on  the  ground  that  the  latter  has  been 
improperly  designated  as  an  adverse 
party. 

United  States  v.  William  Barnett  et  al., 
etc.,  A-27869  (Mar.  27,  1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant fails  to  serve  a  copy  of  his  notice  of 
appeal  upon  the  adverse  party  named  in 
the  decision  appealed  from. 
J.  Fred  Thomas,  A-27974  (Mar.  31,  1959) 

An  appeal  to  the  Secretary  will  be 
dismissed  where  the  appellants  have  not 
served  a  copy  of  their  notice  of  appeal  on 
the  adverse  parties  although  they  have 
served  their  statement  of  reasons  on  such 
parties. 

Henry  W.  Luhmann,  Beatrice  H.  Luhmann, 
A-27941  (Mar.  31,  1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  serve 
a  copy  of  his  notice  of  appeal  and  of  his 
statement  of  reasons  on  an  adverse  party. 
United  States  and  Salt  Lake  City  v.  Wayne 
E.  W  a  fro  us,  A-27759  (May  15,  1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
fails  to  show  that  he  has  served  the  notice 
of  the  appeal  upon  an  adverse  party. 
George  William  Rentier,  A-27979  (May  28, 
1959) 

Where  an  appeal  to  the  Secretary  is  dis- 
missed for  failure  to  serve  the  notice  of 
appeal  on  the  adverse  party,  and  the  ap- 
pellant subsequently  submits  proof  show- 
ing that  the  adverse  party  was  served 
within  the  time  required,  the  decision  dis- 
missing the  appeal  will  be  vacated  and  the 
case  considered  on  its  merits. 
Henry  W.  and  Beatrice  H.  Luhmann, 
A-27941  (Supp.)  (June  15, 1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant fails  to  file  a  copy  of  the  notice  of 
appeal  upon  the  adverse  party. 
United  States  v.  Napolean  D.  Cote  et  al., 
A-28021  (June  15, 
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An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  serve 
a  copy  of  his  notice  of  appeal  on  the  ad- 
verse party  in  the  case. 
James  O.  Jeskey,  A-28036  (June  15,  1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellants  fail  to  serve 
a  copy  of  the  notice  of  appeal  upon  the 
adverse  party. 

Ervin  Carl  and  Sadie  V.  Lembke,  A-28015 
(June  29,  1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  serve 
a  copy  of  his  notice  of  appeal  on  the  ad- 
verse party. 

Lawrence  Edwin  Steere,  A-28074  (July  16, 
1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant fails  to  serve  notice  of  his  appeal  on 
the  adverse  parties. 

United  States  v.  Dickson  A.  Boyd,  A-28086 
(July  17,  1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  serve 
notice  of  his  appeal  on  the  adverse  party 
named  in  the  decision  from  which  he  is 
appealing. 

Norman  B.   Wolford,  A-28129    (July  2$ 
1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant has  failed  to  serve  notice  of  his  appeal 
upon  the  adverse  party. 
Paul  Jungert,  A-28091  (Aug.  21,  1959) 

Where  an  appeal  to  the  Secretary  is  dis- 
missed for  failure  to  serve  a  copy  of  the 
notice  of  appeal  on  the  adverse  party,  and 
the  appellant  subsequently  submits  proof 
showing  that  the  adverse  party  was  served 
within  the  time  required,  the  decision  dis- 
missing the  appeal  will  be  vacated  and  the 
case  considered  on  its  merits. 
Ervin  Carl  and  Sadie  V.  Lembke,  A-28015 
(Supp.)    (Oct.  5,  1959)  66  I.D.  345 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  if  the  appellant 
fails  to  serve  notice  of  his  appeal  and  his 
statements  of  reasons  for  the  appeal  on 
the  adverse  party. 
Ernest  Bowen,  A-28161  (Oct.  12, 1959) 


An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellant  has 
failed  to  serve  notice  of  his  appeal  upon 
the  adverse  parties  named  in  the  Director's 
decision  and  it  is  immaterial  that  the  man- 
ager's decision  had  not  named  adverse 
parties. 
William  Dittman,  A-28097  (Oct.  30,  1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant has  not  served  a  copy  of  his  notice 
of  appeal  on  the  adverse  party  although 
he  has  served  his  statement  of  reasons  on 
such  party. 

William  D.    Coldurn,   A-28235    (Nov.   13, 
1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  serve 
a  copy  of  the  notice  of  appeal  on  the 
adverse  parties. 

Robert  Bruce  Sandstrom,  A-28259  (Dec.  18, 
1959) 

Where  an  appeal  to  the  Director,  Bureau 
of  Land  Management,  is  dismissed  for  fail- 
ure to  serve  the  adverse  party  with  a  copy 
of  the  statement  of  reasons  for  the  appeal 
and  on  appeal  to  the  Secretary  the  appel- 
lants submit  proof  showing  service  on  the 
adverse  party  within  the  time  required,  the 
decision  dismissing  the  appeal  will  be  re- 
versed and  the  case  remanded  for  consid- 
eration on  its  merits. 
United  States  v.  George  J.  Patee  et  al., 
A-28147  (Dec.  22,  1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
fails  to  show  that  he  has  served  a  copy  of 
the  notice  of  appeal  upon  the  adverse  party 
named  in  the  decision  appealed  from. 
Lee  Davis  Larsen,  A-28112  (Dec.  30, 1959) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a  copy 
of  the  notice  of  appeal  and  the  statement 
of  reasons  on  the  adverse  party  named  in 
the  decision  appealed  from. 
James  P.  GorMn,  A-28152  (Jan.  14,  1960) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  has  failed  to 
show  service  of  notice  of  his  appeal  upon 
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adverse  parties  within  the  time  required 

by  the  rules  of  practice. 

Norman  C.  Winchester,  A-28268  (Jan.  19, 

1960) 

Where  an  appeal  to  the  Director  is  dis- 
missed for  failure  to  serve  the  notice  of 
appeal  and  statement  of  reasons  on  the  ad- 
verse parties,  and  on  appeal  to  the  Secre- 
tary the  appellant  submits  proof  showing 
that  the  adverse  parties  were  served  within 
the  time  required,  the  decision  dismissing 
the  appeal  will  be  reversed  and  the  case 
remanded  to  the  Bureau  for  consideration 
on  its  merits. 

Charles  M.  Stoddard,  A-28183   (Feb.  11, 
1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a  copy 
of  the  notice  of  appeal  and  statement  of 
reasons  on  the  adverse  party  in  the  case. 
Maria  T.  Pastor,  A-28333  (Feb.  18,  1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a  copy 
of  the  notice  of  appeal  and  statement  of 
reasons  on  the  adverse  party  named  in  the 
decision  from  which  the  appeal  is  taken. 

An  appellant  may  not  excuse  his  failure 
to  serve  a  copy  of  his  notice  of  appeal  and 
statement  of  reasons  on  the  adverse  party 
by  arguing  that  the  latter  was  not  prop- 
erly designated  as  an  adverse  party. 

The  Bureau  of  Indian  Affairs  is  properly 
designated  as  an  adverse  party  to  be 
served  in  the  event  of  an  appeal  from  a 
decision  canceling  in  part  a  public  oil  and 
gas  lease  on  the  ground  that  part  of  the 
leased  land  is  within  the  Navajo  Indian 
Reservation. 
Edith  H.  Payne,  A-28153  (Feb.  29, 1960) 

Where  a  decision  by  a  manager  fails  to 
name  a  person  as  an  adverse  party  who 
must  be  served  in  the  event  of  an  appeal, 
service  on  him  by  the  appellant  is  not  re- 
quired under  the  Department's  rules  of 
practice  even  though  he  is  indicated  in  the 
decision  as  having  an  interest  adverse  to 
the  appellant's. 

Albert  P.  Comer,  Phoenia?  Title  and  Trust 
Co.,  Trustee,  A-28150  (Apr.  15,  1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 


where  the  appellant  fails  to  serve  a  copy 
of  the  notice  of  appeal  on  the  adverse  party 
within  the  time  allowed  by  the  Depart- 
ment's rules  of  practice  but  serves  his 
notice  of  appeal  later  with  his  statement 
of  reasons  upon  the  adverse  party. 
Waldo  E.  Coyle  et  al.,  A-28439  (May  4, 
1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  from  a  decision  of  a 
hearing  examiner  in  a  mining  contest  is 
properly  dismissed  where  the  appellant 
fails  to  serve  a  copy  of  the  notice  of  appeal 
on  the  adverse  party  named  in  the  hearing 
examiner's  decision. 

An  appellant  cannot  excuse  his  failure 
to  serve  a  person  named  as  an  adverse 
party  in  a  mining  contest  with  a  notice  of 
his  appeal  to  the  Director,  Bureau  of  Land 
Management,  on  the  ground  that  he  as- 
sumed that  service  on  the  hearing  exam- 
iner constituted  service  on  the  adverse 
party. 

United  states  v.  Alaska  Empire  Gold  Min- 
ing Company,  A-28419  (May  11,  1960) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
fails  to  serve  a  copy  of  the  notice  of  appeal 
on  the  adverse  party  in  the  case. 
Joseph  M.  Pentolino,  A-28283  (June  1, 
1960) 

Where  an  appeal  to  the  Director,  Bureau 
of  Land  Management,  is  dismissed  for  fail- 
ure of  the  appellant  to  serve  the  notice  of 
appeal  on  the  adverse  party,  and  on  appeal 
to  the  Secretary  the  appellant  submits 
proof  showing  that  the  adverse  party  was 
served  within  the  time  required,  the 
decision  dismissing  the  appeal  will  be 
reversed  and  the  case  remanded  to  the 
Bureau  for  consideration  on  its  merits. 
R.  A.  Hildeorand,  A-28416  (June  10,  1960) 

Where  a  decision  by  a  manager  fails  to 
name  a  person  as  an  adverse  party  who 
must  be  served  in  the  event  of  an  appeal, 
service  on  him  by  the  appellant  is  not  re- 
quired under  the  Department's  rules  of 
practice  even  though  he  is  indicated  in  the 
decision  as  having  an  interest  adverse  to 
the  appellant's,  and  an  appeal  to  the  Direc- 
tor, Bureau  of  Land  Management,  is  im- 
properly dismissed  for  failure  to  serve 
such  a  person. 
Jane  S.  Gaston,  A-28443  (June  22,  1960) 
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An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  the  ad- 
verse parties  in  the  case  with  a  copy  of 
his  notice  of  appeal. 
John  L.  Holy  oak,  A-28453  (June  22,  1960) 

C.  S.  Woolery,  A-28483  (July  21,  1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  notice 
of  his  appeal  upon  the  adverse  party 
within  the  time  required  by  the  rules  of 
practice. 

Frank  J.  and  Marion  Furginson,  A-28424 
(June  23, 1960) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  serve  a  copy  of  his  statement  of 
reasons  on  the  adverse  party. 
Donald  C.  Wright,  A-28348  (July  7,  1960) 

Gordon  C.  Jensen,  A-29305  (Apr.  22,  1963) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  wThere  the  appellant 
fails  to  serve  a  copy  of  his  notice  of  appeal 
on  the  adverse  party  even  though  he  later 
timely  serves  the  adverse  party  with  a  copy 
of  his  statement  of  reasons. 
Thomas  J.  Lanigan,  A-28469  (July  25, 
1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  his  no- 
tice of  appeal  upon  the  adverse  party  with- 
in the  period  allowed  by  the  Departmental 
rules  of  practice. 

Clyde  Joseph  Thisse,  Ethel  Hannah  And- 
ruse,  A-28589  (Nov.  15,  1960) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  or  to  the  Secretary  of 
the  Interior  is  properly  dismissed  when 
the  appellant  fails  to  serve  a  copy  of  his 
notice  of  appeal  and  statement  of  reasons 
on  the  adverse  party  named  in  the  decision 
appealed  from. 

Herman  W.   Wittman,  A-28636    (Dec.  2S, 
1960) 

An  appeal  to  the  Secretary  is  subject  to 
summary  dismissal  where  the  appellant 
fails  to  serve  a  copy  of  his  notice  of  appeal 
on  the  adverse  party. 

United  States  v.  Thomas  L.  Churchill  et  at, 
A-28666  (Mar.  14,  1961) 


The  dismissal  of  an  appeal  to  the  Direc- 
tor, Bureau  of  Land  Management,  because 
of  the  appellant's  failure  to  serve  the  ad- 
verse party  will  be  reversed  when  the  ap- 
pellant shows  that  the  adverse  party  was 
served  as  required  by  Departmental  regula- 
tions. 

Mrs.     Persis    B.     Chamberlain,    A-28729 
(Apr.  4, 1961) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  serve  a  copy  of 
the  notice  of  appeal  and  the  statement  of 
reasons  for  the  appeal  on  the  adverse  party 
named  in  the  decision  appealed  from. 
Charlotte  L.  Lavik,  A-28796,  A-28818 
(July  7,  1961) 

Erika  Shof  stall,  A-28938  (Feb.  21,  1962) 

A  dismissal  of  an  appeal  to  the  Direc- 
tor, Bureau  of  Land  Management,  for  fail- 
ure of  the  appellant  to  serve  the  adverse 
party  will  not  be  sustained  for  that  rea- 
son where  subsequently,  on  appeal  to  the 
Secretary,  the  appellant  proves  that  he  had 
in  fact  timely  served  the  adverse  party. 
Donald  R.  Simmons,  A-28581  (July  14, 
1961) 

The  Department  reserves  the  question 
whether  appellants  protesting  a  small  tract 
classification  who  fail  to  serve  their  appeal 
documents  upon  37  of  167  small  tract  ap- 
plicants named  as  adverse  parties  in  the 
decision  appealed  from  must  have  their 
appeal  dismissed  in  its  entirety  even  as 
to  the  parties  who  were  served. 
John  Albala,  Samuel  Albala  and  Louis 
Feinbaum,  A-28677  (Sept.  21, 1961) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  copies 
of  his  appeal  documents  on  the  adverse 
party. 
B.  E.  Burnaugh,  A-29134  (Mar.  20, 1962) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a  copy 
of  his  notice  of  appeal  on  the  adverse  party 

ind  fails  to  file  a  statement  of  reasons  in 

upport  of  the  appeal. 

I .  C.  Caldwell,  A-29177  (Apr.  12, 1962) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
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where  the  appellant  fails  to  serve  a  copy 
of  his  notice  of  appeal  and  of  his  state- 
ment of  reasons  on  the  adverse  party. 
United  States  v.  Iris  M.  Klingbiel,  Fred  W. 
Klingbiel,  A-29135  (Apr.  26,  1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  serve 
a  copy  of  his  statement  of  reasons  on  the 
adverse  party. 
Ethel  Sever  son,  A-28957  (Apr.  30, 1962) 

Those  who  submit  appeals  that  are  de- 
ficient in  a  vital  element  that  is  required 
by  the  rules  of  practice  enjoy  no  more 
rights  than  if  they  had  failed  to  appeal; 
consequently,  when  small  tract  applicants 
fail  to  furnish  proof  of  service  of  copies 
of  their  notices  of  appeal  upon  an  adverse 
party  named  in  a  land  office  decision  ap- 
pealed from,  which  rejected  the  small  tract 
applications,  the  appeals  are  properly  dis- 
missed and  the  applications  considered  in- 
valid, despite  a  subsequent  reversal  of  the 
land  office  decision  and  a  reclassification 
of  the  land  applied  for  as  suitable  for  small 
tract  purposes. 

Leonard  C.  Brose  et  al.,  A-28650  (May  17, 
1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
fails  to  submit  proof  that  he  served  the 
adverse  party  named  in  the  decision 
appealed  from. 

Mary  J.  Escudero  et  ah,  A-28807  (May  17, 
1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
because  of  the  appellant's  failure  to  serve 
his  notice  of  appeal  upon  an  adverse  party 
within  the  time  allowed  by  the  Depart- 
ment's rules  of  practice. 
Frank  E.  Granros,  A-29213  (June  4,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  will  be  remanded  for 
consideration  on  its  merits  when  the  ap- 
pellant submits  proof  of  service  of  his 
statement  of  reasons  on  the  adverse  party 
subsequent  to  dismissal  of  his  appeal  for 
failure  to  submit  proof  of  such  service. 
Dr.  A.  J.  Rehberger,  A-29256  (July  18, 
1962) 

An  appeal  to  the  Director  of  the  Bu- 
reau   of    Land    Management    is   properly 


dismissed  when  the  appellant  fails  to  serve 
copies  of  his  appeal  documents  on  the  ad- 
verse party  named  in  the  decision  appealed 
from  in  accordance  with  the  Department's 
rules  of  practice. 

Jetta  A.  Dougherty  et  al,  A-29323, 
A-29403,  A-29481,  A-29602  (Sept.  18, 1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  does  not  trans- 
mit his  statement  of  reasons  for  filing  until 
after  the  expiration  of  the  time  allowed 
for  filing  and  when  he  fails  to  serve  a  copy 
of  the  statement  upon  the  adverse  party. 
Keith  M.  Clark,  Robert  B.  Choate,  Jr.  et 
al.,  A-28901  (Sept.  25,  1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior which  is  dismissed  because  of  the 
appellant's  failure  to  serve  his  statement 
of  reasons  upon  the  adverse  party  named 
in  the  decision  appealed  from  will,  upon 
submission  of  proof  of  service  upon  the 
adverse  party  as  required  by  the  rules  of 
practice,  be  considered  on  the  merits. 
Ethel  Sevcrson,  A-28957  (Supp.)  (Sept.  28, 
1962) 

The  dismissal  of  an  appeal  to  the  Direc- 
tor of  the  Bureau  of  Land  Management  be- 
cause the  appellant  is  unable  to  furnish 
proof  of  his  service  of  his  notice  of  appeal 
and  statement  of  reasons  on  the  adverse 
party  named  in  the  decision  appealed  from 
will  be  reversed  when  it  is  apparent  that 
service  was  effected  and  that  the  adverse 
party  refused  to  acknowledge  such  service. 
Lyndell  Williams,  A-29414  (Oct.  10,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  serve  his  notice 
of  appeal  and  statement  of  reasons  upon  the 
adverse  party  named  in  the  decision  ap- 
pealed from. 
Joseph  Q.  Clark,  A-29581   (Oct.  11,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  is  unable  to  prove  that 
he  served  a  copy  of  his  statement  of  rea- 
sons for  the  appeal  on  the  adverse  party 
named  in  the  decision  appealed  from ;  mail- 
ing of  a  copy  of  the  statement  to  the  ad- 
verse party  at  his  address  of  record  does 
not  constitute  service  on  him  in  the  face 
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of  the  adverse  party's  denial  of  receipt  of 
the  statement. 

John  H.  Evans,  Sr.  et  al.,  A-29586, 
A-29642  (Oct.  18,  1962) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a  copy 
of  his  statement  of  reasons  upon  the  ad- 
verse party  within  the  time  required  by 
the  rules  of  practice. 

United  States  v.  William  J.  Gray  and 
Columbia  Titanium,  Inc.,  A-29742  (Oct.  31, 
1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  file  a  copy  of 
the  notice  of  appeal  upon  the  adverse  party 
named  in  the  decision  appealed  from,  the 
Regional  Solicitor,  within  the  time  allowed 
by  the  Department's  rules  of  practice. 
United  States  v.  Wm.  F.  and  F.  M.  Keys, 
A-29594  (Nov.  20,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  improperly  dis- 
missed on  the  ground  that  the  appellant 
did  not  serve  his  combined  notice  of  appeal 
and  statement  of  reasons  on  the  adverse 
party  where  it  appears  that  the  appellant 
sent  a  copy  of  the  document  by  registered 
mail  addressed  to  the  adverse  party,  a 
county  board,  at  the  proper  address  but 
designated  the  manager  of  the  land  office 
as  the  manager  of  that  body  and  that  de- 
livery was  attempted  at  the  address  of  the 
|  board  but  then  withheld  because  the  man- 
ager was  not  known  there. 
John  E.  Hicks,  A-29663  (Dec.  5,  1962) 

When  an  appeal  to  the  Director,  Bureau 
of  Land  Management,  is  dismissed  for 
failure  to  serve  the  adverse  party  with  a 
copy  of  the  notice  of  appeal  and  statement 
of  reasons  and  on  appeal  to  the  Secretary 
the  appellant  submits  proof  showing  serv- 
ice on  the  adverse  party  within  the  time 
required,  the  decision  dismissing  the  ap- 
peal will  be  reversed  and  the  case  re- 
manded for  consideration  on  its  merits. 
Goldie  J.  B artel,  A-29200  (Dec.  28,  1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  has  failed  to 
serve  an  adverse  party  with  a  copy  of  his 
J  notice  of  appeal  and  statement  of  reasons. 
|  Claud  W.  Orr,  A-29838  (Feb.  26,  1963) 
218-107—69 52 


An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellants 
fail  to  serve  a  copy  of  their  notice  of  ap- 
peal and  statement  of  reasons  on  the  ad- 
verse party  named  in  the  decision  appealed 
from. 

Roy   and   Ida   Mae   Eightower,   A-29785 
(Apr.  26, 1963) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  is  unable  to  prove  that 
he  served  a  copy  of  his  statement  of  rea- 
sons for  the  appeal  upon  the  adverse  party 
named  in  the  decision  appealed  from 
within  the  time  required  by  this  Depart- 
ment's Rules  of  Practice ;  his  affidavit  that 
he  mailed  a  copy  to  the  adverse  party  is 
insufficient  where  the  adverse  party  denies 
receiving  the  copy  alleged  to  have  been 
mailed. 

Sidney  H.  Smyth  et  al.,  A-29949  (May  21, 
1963) 

A  Departmental  decision  affirming  the 
dismissal  of  an  appeal  by  the  Director,  Bu- 
reau of  Land  Management,  for  the  appel- 
lant's failure  to  serve  the  adverse  party 
with  his  appeal  documents  will  be  vacated 
and  the  dismissal  reversed  where  the  ap- 
pellant proves,  although  very  belatedly, 
that  such  service  was  in  fact  made. 
Joseph  Q.  Clark,  A-29581  (Supp.) 
(May  29,  1963) 

A  written  statement  by  an  appellant  that 
he  personally  served  a  copy  of  his  notice  of 
appeal,  including  his  statement  of  reasons, 
on  an  adverse  party  is  acceptable  as  proof 
of  service  when  the  statement  shows  that 
the  service  was  made  within  15  days  of 
the  filing  of  the  notice  of  appeal  and  when 
the  statement  is  filed  in  the  proper  office 
within  15  days  after  service. 
Pearla  (Michele)  Holmes  LaFleur,  Robert 
L.  Collopy  and  Don  E.  Silvers,  A-29328 
(July  15, 1963) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  serve  a  copy 
of  the  statement  of  reasons  for  her  appeal 
on  the  adverse  party  named  in  the  decision 
appealed  from  in  accordance  with  the  De- 
partment's rules  of  practice. 
Lena  J.  Lotspeich,  A-30045  (Aug.  13, 1963) 
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An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellants  fail  to  serve  a  copy 
of  their  statement  of  reasons  on  the  ad- 
verse party. 

Sam    Mooley,    Anel    C.    Mooley,    A-29998 
(Aug.  14, 1963) 

United    States    v.    Anna    R.    Briggs    and 
Joseph  A.  Briggs,  A-30107  (Nov.  5,  1963) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  has  failed  to 
serve  an  adverse  party  with  a  copy  of  his 
notice  of  appeal. 

Wilshire  Management   Co.,  Inc.,  A-30010 
(Sept.  11,  1963) 

Where  following  the  dismissal  of  an  ap- 
peal because  of  the  appellant's  failure  to 
serve  an  adverse  party  it  appears  that  he 
went  to  the  address  of  the  adverse  party 
with  the  seeming  intent  to  make  service, 
but  there  is  disagreement  as  to  whether 
he  made  the  intent  known,  the  dismissal  of 
the  appeal  will  be  vacated. 
Roy  and  Ida  Mae  Hightower,  A-29785 
(Supp.)  (Sept.  23, 1963) 

Where  an  appellant  files  a  timely  request 
for  an  extension  of  time  to  file  a  statement 
of  reasons  in  support  of  his  notice  of  ap- 
peal and  files  a  statement  within  the  ex- 
tension of  time  requested,  although  the  re- 
quest for  extension  is  misfiled  and  not  acted 
upon  prior  to  the  filing  of  the  statement,  the 
request  may  subsequently  be  granted,  thus 
making  timely  the  filing  of  the  statement 
of  reasons  and  service  of  a  copy  of  the 
statement  on  an  adverse  party. 
Charles  Lewellen,  A-29644  (Nov.  5,  1963) 

70 1.D.  475 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  the  appellant  fails  to  serve  a  copy 
of  her  notice  of  appeal  on  the  adverse  party 
named  in  the  decision  appealed  from  in  ac- 
cordance with  the  Department's  rules  of 
practice. 

United  States  v.  Lorraine  McNeely  Beard, 
A-29947  (Dec.  2, 1963) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
because  of  the  appellant's  failure  to  serve 
a  copy  of  his  notice  of  appeal  and  state- 
ment of  reasons  upon  the  adverse  party 


as  required  by  the  Department's  rules  of 

practice. 

James  E.  Morgan,  A-30047  (Feb.  5, 1964) 

Where  an  appeal  to  the  Secretary  is  dis- 
missed for  failure  of  the  appellant  to  serve 
the  adverse  party  and  the  appellant  then 
furnishes  proof  that  service  was  timely 
made,  the  dismissal  of  the  appeal  will  be 
vacated  and  the  case  decided  on  the  merits. 
Claud  W.  Orr,  A-29838  (Supp.)  (Mar.  12, 
1964) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  does  not  serve 
a  copy  of  his  notice  of  appeal  on  the  ad- 
verse party. 
R.  R.  Burnham,  A-30297  (June  29, 1964) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  file  a  copy  of 
his  statement  of  reasons  upon  the  adverse 
party  named  in  the  decision  appealed  from 
within  the  time  allowed  by  the  Depart- 
ment's rules  of  practice. 
United  States  v.  Great  Western  Chemical 
Mining  Corporation  et  al.,  A-30236 
(June  30,  1964) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
fails  to  serve  a  copy  of  his  notice  of  appeal 
and  statement  of  reasons  on  the  adverse 
party  named  in  the  decision  appealed  from. 
Jay  R.  Lee,  A-30175  (July  24,  1964) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a  copy 
of  his  notice  of  appeal  on  the  adverse  party 
named  in  the  decision  appealed  from. 
Joseph  J.  Rollins,  A-30284  (Aug.  6, 1964) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  does  not  file  a  state- 
ment of  reasons  in  support  of  the  appeal 
and  does  not  furnish  proof  that  he  served 
a  copy  of  his  notice  of  appeal  on  the  adverse 
party. 

United  States  v.  James  T.  Merrell,  A-30346 
(Nov.  24,  1964) 

Standing  to  Appeal 

A  person  has  no  standing  to  appeal  with 
respect  to  action  taken  on  an  oil  and  gas 
lease  in  which  he  has  no  present  interest. 
John  J.  Farrelly  et  al.,  A-27068  (Jan.  7, 
1955)  62  I.D.  1 
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An  appeal  from  a  decision  by  an  Ex- 
aminer of  Inheritance  denying  petitions 
for  rehearing  must  be  filed  by  a  person 
aggrieved  by  the  Examiner's  decision,  or 
by  such  person's  attorney  or  representative, 
and  where  copies  of  an  appeal  were  not 
furnished  to  the  adverse  parties  as  re- 
quired by  the  probate  regulations,  the 
appeal  will  be  dismissed. 
'  Estate  of  Charles  O'Brien,  Unallotted 
Kikialus  Indian,  IA-142   (June  20,  1955) 

The  action  of  a  prime  contractor  in 
filing  a  claim  with  the  contracting  officer 
on  behalf  of  a  subcontractor  does  not  in 
itself  suffice  to  ground  an  appeal  to  the 
Board  of  Contract  Appeals  that  is  sub- 
sequently taken  by  the  subcontractor  alone. 
A  provision  in  a  subcontract  making  the 
subcontractor  subject  to  all  the  terms  of 

1  the  prime  contract  is  insufficient  to  create 
privity  of  contract  between  the  Govern- 
ment and  the  subcontractor,  even  though 

f  the  prime  contract  provides  also  that  all 
subcontracts  shall  be  subject  to  the  ap- 

;   proval  of  the  contracting  officer. 
Appeal  of  Young  and  Smith  Construction 
Company,  IBCA-151  (June  18,  1958) 

65  I.D.  274 

An  order  of  a  hearing  examiner  denying 
a  motion  to  postpone  a  hearing  is  not  an 
appealable  order  and  the  movant  has  no 
right  to  appeal  from  the  denial  of  his 
motion. 

United    States    v.    Reed    H.    Parkinson, 
A-27714  (June  23,  1958)  65  I.D.  282 

Any  assignors  as  well  as  assignees  are 
parties  in  interest  to  a  decision  which 
vacates  in  part  prior  decisions  approving 
their  assignment  of  oil  and  gas  leases,  and 
failure  to  include  an  assignor  as  a  party 
in  interest  to  such  a  decision  by  the  Acting 
Director  of  the  Bureau  does  not  defeat 
the  right  of  the  assignor  to  appeal  to  the 
Secretary  therefrom. 

Where  one  who  was  not  a  party  to  a 
decision  by  the  Acting  Director  of  the 
Bureau  of  Land  Management,  but  who 
should  have  been  made  a  party  to  the 
decision,  had  notice  of  the  decision  and 
appealed  therefrom  to  the  Secretary,  his 
appeal  will  be  considered  on  its  merits  and 
a  motion  to  dismiss  the  appeal  because  of 


the  appellant's  lack  of  standing  as  a  party 
to  the  proceedings  will  be  dismissed. 
Godfrey    Nordmark,    A-27602     (July    21, 
1958)  65  I.D.  299 

A  request  for  reconsideration  will  be 
denied  when  it  appears  doubtful  that  it 
has  been  authorized  by  the  appellant  cor- 
poration; when  it  has  been  filed  a  day 
late ;  and,  in  any  event,  it  merely  reiterates 
the  grounds  originally  advanced  in  support 
of  the  appeal. 

Appeal  of  Henly  Construction  Company, 
IBCA-165  (Mar.  1,  1960) 

Persons  who  file  notices  of  location  of 
placer  mining  claims  within  a  powersite 
and  who  are  named  in  the  manager's  deci- 
sion may  appeal  the  rejection  of  the  notices 
because  they  have  been  aggrieved  by  the 
rejection,  even  though  they  have  not  pre- 
sented proof  of  ownership  of  the  claims. 
John  D.  Archer,  Stephen  P.  Smoot,  A-28174 
(May  3,  1960)  67  I.D.  181 

The  Board  has  jurisdiction  of  appeals 
presented  by  a  prime  contractor  in  behalf 
of  a  subcontractor  involving  claims  for 
additional  costs  of  performance. 
Appeal  of  Cheney-Cherf  and  Associates, 
IBCA-250  (June  19, 1962)  69  I.D.  102 

An  order  by  a  hearing  examiner  denying 
a  motion  to  dismiss  a  contest  proceeding 
brought  by  the  Government  against  mining 
claims  filed  with  the  answer  to  the  charges 
brought  against  the  claims  is  an  interlocu- 
tory order  which  is  not  appealable  prior 
to  the  rendering  of  a  decision  by  the  hear- 
ing examiner  on  the  merits  of  the  contest 
and  an  appeal  from  such  an  order  will  be 
dismissed  as  premature. 
United  States  v.  William  A.  McCall  and 
Olaf  S.  Nelson,  United  States  v.  The 
Dredge  Corporation,  A-29161  (July  30, 
1962) 

A  decision  by  a  hearing  examiner  deny- 
ing a  motion  to  vacate  a  decision  of  a  dis- 
trict manager  of  a  grazing  district  on  only 
one  of  the  issues  raised  by  an  appeal  from 
the  district  manager's  decision  and  indi- 
cating that  a  hearing  would  be  held  on 
other  issues  raised  by  the  appeal  is  not  a 
final  disposition  of  the  appeal  but  is  in 
the  nature  of  an  interlocutory  decision 
which  is  not  appealable  prior  to  the  ren- 
dering of  a  decision  by  the  hearing  exam- 
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iner  on  the  merits  of  the  whole  appeal, 
and  an  appeal  from  such  a  decision  will 
be  dismissed  as  premature. 

Where  a  hearing  examiner  limits  testi- 
mony to  one  of  the  issues  raised  by  an 
appeal  to  him  from  a  decision  of  a  district 
manager  of  a  grazing  district,  renders  a 
decision  thereon,  and  orders  a  hearing  on 
the  remaining  issues  raised  by  the  appeal, 
an  appeal  to  the  Director,  Bureau  of  Land 
Management,  from  the  hearing  examiner's 
decision  on  that  phase  of  the  appeal  may  be 
deferred  until  the  hearing  examiner  ren- 
ders his  decision  on  the  remaining  issues. 
Newell  A.  Johnson  et  al.,  A-29236 
(July  31,  1963)  70  I.D.  388 

The  Arizona  State  Highway  Department 
has  no  standing  to  appeal  from  a  decision 
rejecting  its  free  use  applications  for  sand 
and  gravel  deposits  when  the  rejection  is 
based  on  the  ground  that  the  lands  con- 
taining the  deposits  have  been  patented  to 
the  State  of  Arizona  and  the  sand  and 
gravel  were  not  excepted  from  the  patents 
by  the  mineral  reservations  contained  in 
the  patents. 

Arizona     State     Highway     Department, 
A-29325  (Oct.  21,  1963) 

A  person  who  is  not  a  party  to  a  decision 
by  a  land  office  has  no  standing  to  appeal 
to  the  Director  of  the  Bureau  of  Land 
Management  from  that  decision,  and  such 
an  appeal  is  properly  dismissed. 
Otto  and  Delena  Delmoe,  Charles  Andreas, 
A-29939  (Feb.  18,  1964)  71  I.D.  56 

An  appeal  will  not  be  dismissed  for 
technical  defects  consisting  of  the  inad- 
vertent omission  of  the  corporate  name  of 
the  contractor  in  the  notice  of  appeal  and 
the  substitution  therefor  of  the  name  of 
the  contractor's  representative  or  officer. 

An  appeal  will  be  remanded  to  the  con- 
tracting officer  for  issuance  of  new  or  sup- 
plemental findings  of  fact  and  decision 
where  it  appears  that  the  contractor  was 
in  receivership  prior  to  the  filing  of  the 
notice  of  appeal  and  no  information  is  con- 
tained in  the  appeal  file  concerning  the 
present  status  of  the  receivership  or  as  to 
the  identity  of  the  legal  owners  and  repre- 
sentatives of  the  contractor. 
Appeal  of  Edisto  Construction  Company, 
IBCA-409  (Feb.  28,  1964)  71  I.D.  68 


Where  regulations  (25  CFR  15.  19)  pro; 
vide  an  appeal  to  the  Secretary  of  the  In 
terior  by  a  party  aggrieved  by  a  decisior 
of  the  Examiner  of  Inheritance  on  a  peti 
tion  for  rehearing,  an  appeal  which  is 
based  on  matters  which  were  not  before 
the  Examiner  on  the  petition  for  rehearing 
will  be  dismissed. 
Rooert  Vernie  LaBelle,  IA-1355  (Mar.  30 


1964) 


71  I.D.  119i  * 


Statement  of  Grounds  or  Statement 
of  Reasons 

An  appeal  to  the  Secretary  of  the  In 
terior  from  a  decision  of  the  Bureau  of 
Land  Management  will  be  dismissed  where 
the  appellant  fails  to  state  any  grounds 
upon  which  he  contends  that  the  decision 
is  erroneous. 
O.  J.  Bonnett,  A-27036  (Feb.  11,  1955) 

Hector  Aitchison,  A-27226  (Nov.  21,  1955) 

United  States  v.  Heirs  of  John  W.  Stock- 
ton, Deceased,  A-27281  (May  4,  1956) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  will  be  dis- 
missed where  the  notice  of  appeal  fails  to 
state  the  grounds  upon  which  the  appeal 
is  based. 

William    C.    Parson,    A-27089    (Apr.    12, 
1955) 

Patricia  Sagers,  A-27310  (May  14,  1956) 

A  request  for  review  of  the  action  of  an 
Examiner  of  Inheritance  in  approving  the 
will  of  a  deceased  Indian  will  be  denied 
in  the  absence  of  a  tender  of  proof  of  mat- 
ters germane  to  the  issue. 
Estate  of  Jeanette  Ezekial,  Deceased  Nez 
Perce  Allottee  No.  U32,  IA-643  (May  17, 
1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  where  the  notice  of  appeal  fails 
to  state  any  grounds  upon  which  the  appeal 
is  based. 

Constantine     Androus     et     ah,     A-27351 
(July  16,  1956) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
does  not  file  a  statement  of  reasons  in  sup- 
port of  his  appeal  within  the  time  required 
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)y  the  revised  rules  of  practice,  effective 
Vlay  1,  1956. 

Gerhard    Evenson,    A-27383     (Sept.     11, 
L956)  63  I.D.  331 

Jeorge  F.  Hughes,  A-27395  (Oct.  4,  1956) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  will  be  dis- 
missed where  the  appellant  fails  to  file  a 
statement  of  the  reasons  for  his  appeal 
vithin  the  time  limit  prescribed  by  the 
Department's  rules  of  practice. 
R.  0.  Hauoelt,  A-27406  (Nov.  13,  1956) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  will  be  dis- 
missed where  the  appellants  fail  to  file  a 
statement  of  reasons  for  the  appeal  within 
;he  time  prescribed  by  the  Department's 
rules  of  practice. 

Daniel  L.  House  et  al.,  A-27419  (Nov.  13, 
1956) 

An  appeal  to  the  Secretary  of  the  Interior 
svill  be  dismissed  where  the  appellant  fails 
:o  file  a  statement  of  the  reasons  for  the 
ippeal  within  the  time  allowed  by  the  De- 
partment's rules  of  practice. 
Bernard  Iriart,  A-27412  (Nov.  13,  1956) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  will  be  dis- 
missed where  the  appellant  fails  to  file  a 
statement  of  reasons  for  the  appeal  within 
:he  time  prescribed  by  the  Department's 
rules  of  practice. 

Tames  A.   Canning,   Richard   C.  Hill,  Jr., 
A.-27407  (Feb.  7,1957) 

Moe  Mandel,   Kessel  Rosenfeld,  A-27629 
(Apr.  2, 1958) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  will  be  dis- 
missed where  the  appellant  does  not  file 
a  statement  of  reasons  in  support  of  his 
appeal  within  the  time  required  by  the 
rules  of  practice. 

United  States  v.  John  E.  and  Bernice  V. 
Peterson,  A-27448  (Apr.  26,  1957) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appel- 
lant does  not  file  a  statement  of  reasons  in 


support  of  his  appeal  within  the  time  re- 
quired by  the  rules  of  practice. 
Ray  O.  Bowersox,  A-27472  (May  27, 1957) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appel- 
lant does  not  file  a  statement  of  the  reasons 
in  support  of  his  appeal  within  the  time 
required  by  the  rules  of  practice. 
Matley  Bros,  et  al,,  A-27486  (May  28, 1957) 

When  no  grounds  were  established  on 
which  a  motion  for  reconsideration  could  be 
sustained,  the  motion  must  be  denied. 
Appeal  of  Texas  Construction  Company 
and  Hyde  Construction  Company,  IBCA-73 
(June  18, 1957) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  will  be  dis- 
missed where  the  appellant  does  not  file  a 
statement  of  the  reason  in  support  of  his 
appeal  within  the  time  required  by  the 
rules  of  practice. 
William  H.  Pace,  A-27483  (June  20,  1957) 

Where  on  appeal  to  the  Director,  Bureau 
of  Land  Management,  from  a  decision  of 
an  officer  of  the  Bureau,  the  appellant  fails 
to  file  a  statement  of  the  reasons  for  the 
appeal  within  the  period  of  time  allowed 
by  the  rules  of  practice,  the  appeal  is  prop- 
erly dismissed. 

Charles  J.  Brady  v.  George  M.  Kitchen, 
A-27461  (June  26, 1957) 

Where  on  appeal  to  the  Director,  Bureau 
of  Land  Management,  from  a  decision  of  a 
manager  of  a  land  office  the  appellant  files 
a  statement  of  the  reasons  for  the  appeal 
with  the  land  office  manager,  within  the  30- 
day  period  required  for  filing  the  state- 
ment, but  the  statement  is  not  received  by 
the  Director  until  the  30-day  period  has  ex- 
pired, the  appeal  is  properly  dismissed 
since  the  pertinent  rules  of  practice  provide 
that  a  statement  of  reasons,  if  not  filed  with 
the  notice  of  appeal,  must  be  filed  "in  the 
office  of  the  Director"  within  30  days  after 
the  notice  of  appeal  is  filed. 
Wilbert  Phillips,  Fletcher  G.  Edwards, 
A-27470  (Sept.  23,  1957)  64  I.D.  385 

James  V.  A.  Carter,  A-27487  (Oct.  21, 1957) 

An  appeal  to  the  Secretary  of  the  Interior 
from  a  decision  of  the  Director,  Bureau  of 
Land  Management,  will  be  dismissed  where 
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the  appellant  fails  to  file  a  statement  of 

reasons  for  the  appeal. 

William  B.  Jordan,  A-27531  (Nov.  1, 1957) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  will  be  dis- 
missed where  the  appellant  fails  to  file  any 
statement  of  reasons  for  his  appeal. 
Harry  Tisor,  A-27551  (Nov.  29, 1957) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appellant 
fails  to  file  any  statement  of  the  reasons  for 
the  appeal. 

Charles  L.  Wallace  et  al,  A-27506  (Dec.  12, 
1957) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellants  fail  to  file  a  state- 
ment of  the  reasons  for  the  appeal  in  the 
office  of  the  Director  within  the  time  al- 
lowed by  the  Department's  rules  of  prac- 
tice. 

Where  the  rules  of  practice  provide  that 
a  statement  of  the  reasons  for  an  appeal,  if 
not  filed  with  the  notice  of  appeal,  must  be 
filed  in  the  office  of  the  Director,  Bureau 
of  Land  Management,  within  30  days  after 
the  notice  of  appeal  is  filed,  an  appeal  is 
properly  dismissed  if  the  statement  of  rea- 
sons is  filed  in  a  land  office,  is  forwarded 
to  the  Director,  but  is  not  received  in  the 
office  of  the  Director  until  after  the  30- 
day  period  has  expired. 
Vincent  Oucda,  George  E.  Conley,  A-27484 
(Mar.  19, 1958) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director,  Bu- 
reau of  Land  Management,  will  be  dis- 
missed where  the  appellant  fails  to  file  any 
statement  of  the  reasons  for  his  appeals. 
Harvey  S.  Hale,  A-27631  (Mar.  28,  1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director,  Bu- 
reau of  Land  Management,  will  be  dis- 
missed where  a  statement  of  the  reasons 
for  the  appeal  is  not  filed  within  the  time 
required  by  the  Department's  rules  of  prac- 
tice. 
Willard  C.  Rhoads,  A-27610  (Apr.  2,  1958) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
where  the  appellant  files  his  statement  of 
reasons  after  the  date  on  which  it  is  due. 


United  States  v.  E.  V.  Pressentin  et  al., 
A-27495  (Apr.  2,  1958) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  from  a  decision  of  an 
officer  of  the  Bureau  is  properly  dismissed 
where  the  appellant  fails  to  file  a  state- 
ment of  the  reasons  for  the  appeal. 
Arthur  M.  Lelles,  A-27678  (Apr.  30,  1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director,  Bu- 
reau of  Land  Management,  will  be  dis- 
missed where  the  appellant  fails  to  file  any 
statement  of  reasons  for  the  appeal. 
Paul  Albrecht,  A-27656  (May  13,  1958) 

Muroc  Land  Company,  A-27674  (June  23, 
1958) 

Wyoming  Minerals  Corporation,  A-27696 
(June  23,  1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant fails  to  file  any  statement  of  reasons 
for  the  appeal. 
H.  L.  Stickney,  A-27682  (June  23,  1958) 

Madeline    B.    Lewis,    A-28460    (July    22, 
1960) 

Mike  Abraham,  A-28516  (Aug.  31,  1960) 

Robert    M.     Adams     Company,    A-28513 
(Aug.  31,  1960) 

Clarence     H.     Coonce     et     al.,     A-23605 
(Apr.  3,  1961) 

Where  an  appeal  is  taken  to  the  Secre- 
tary from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management,  it  is  in- 
cumbent on  the  appellant  to  state  reasons 
why  he  believes  the  Director's  decision  to 
be  erroneous. 
Renz  L.  Jennings,  A-27589  (June  25,  1958) 

Appeals  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director,  Bu- 
reau of  Land  Management,  will  be  dis- 
missed where  the  appellants  do  not  file  a 
statement  of  reasons  for  the  appeal. 
Eric  W.  Erickson  et  al.,  A-27579  (July  3, 
1958) 

Where  an  appellant  states  merely  that 
there  has  been  an  erroneous  interpretation 
of  the  law,  without  pointing  out  wherein 
the  decision  appealed  from  is  believed  to 
be  erroneous,  the  appellant  has  failed  to 
state  reasons  for  his  appeal,  as  required 
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by  the  rules  of  practice,  and  the  appeal  will 

be  dismissed. 

Duncan  Miller,  A-27624  (July  14, 1958) 

65  I.D.  290 

Duncan  Miller,  Leland  K.  Whittier  et  al., 
A-27623  (July  28, 1958) 

Where  an  appellant  states  merely  that 
the  decision  appealed  from  is  erroneous 
and  that  there  has  been  an  improper  inter- 
pretation and  application  of  the  law,  the 
appellant  has  failed  to  state  reasons  for  his 
appeal,  as  required  by  the  rules  of  practice, 
and  the  appeal  will  be  dismissed. 
Duncan  Miller,  A-27715-A  (Aug.  6, 1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant fails  to  file  a  statement  of  the  reasons 
for  the  appeal. 
Carl  Owen  Howe,  A-27736  (Aug.  7,  1958) 

Eugene  S.  Gates,  A-27698  (Sept  11,  1958) 

Karl      and     Mae     Bradshaw,     A-27762 
(Sept  11,1958) 

Louis  E.  Nassau,  Mrs.  Celia  B.  Waterman, 
A-27935  (Mar.  4, 1959) 

Clark  F.  Dickson,  A-27995  (June  29, 1959) 

Robert       Bruce       Sandstrom,       A-28259 
(Dec.  18,  1959) 

W.  I.  Cameron,  A-28273  (Jan.  15,  1960) 

Merivm  E.  Liss,  A-28346  (May  11,  1960) 

Effle  A.  Sherman,  A-28385  (May  23,  1960) 

H.  Preston  Porter,  A-28401  (June  15, 1960) 

L.  E.  Grammer,  A-28426  (June  20,  1960) 

Earl  E.  Hartley,  A-28413  (June  20,  1960) 

Georgia  W.  Spicer,  A-28458  (July  18, 1960) 

John  B.  Duncan  et  al.,  A-28613   (Jan.  4, 
1961) 

John  E.   Cunningham,  A-28902    (Nov.  6, 
1961) 

Hyrum  Wilford  Priscott,  A-28878  (Feb.  8, 
1962) 

John  Harold  Horn  et  al.,  A-28884  (Feb.  9, 
1962) 

Panther  Mountain   Corporation,   A-28879 
(Feb.  9,  1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director,  Bu- 


reau of  Land  Management,  will  be  dis- 
missed where  the  appellants  fail  to  file 
a  statement  of  reasons  for  the  appeal. 
Ann  Pollard  et  al.,  A-27754  (Aug.  7,  1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant fails  to  file  a  statement  of  reasons  for 
his  appeal. 

Anthony   Ryczkowski,    A-27721    (Aug.    7, 
1958) 

Louise  W.  Church,  A-27839  (Jan.  14, 1959) 

Estate    of    Regina    Eastbum,    A-27960 
(Mar.  6,  1959) 

Harry  A.  Hall,  A-28186  (Oct.  30,  1959) 

Harly  E.  Harty,  A-28247  (Nov.  13,  1959) 

Vera  8.  Caldwell,  A-28282  (Feb.  19,  1960) 

McGreghar  Land  Company  et  al,  A-28170 
(Feb.  26,  1960)  67  I.D.  81 

Where  an  appellant  states  merely  that 
there  has  been  an  erroneous  interpretation 
of  the  law  and  regulations,  without  speci- 
fying in  what  manner  either  the  law  or  the 
regulations  may  have  been  erroneously 
construed,  the  appellant  has  failed  to  state 
reasons  for  his  appeal,  as  required  by  the 
rules  of  practice,  and  the  appeal  will  be 
dismissed. 

Franco    Western    Oil    Company    et    al, 
A-27607  (Aug.  11,  1958)  65  I.D.  316 

Where  on  appeal  to  the  Secretary  of  the 
Interior  from  a  decision  of  the  Director, 
Bureau  of  Land  Management,  an  appel- 
lant states  merely  that  he  believes  the  deci- 
sion appealed  from  is  erroneous  and  that 
the  question  presented  should  be  finally 
determined  by  the  Secretary  of  the  Inter- 
ior, the  appellant  has  failed  to  state  the 
reasons  for  his  appeal  and  the  appeal  will 
be  dismissed. 
R.  M.  Young,  Jr.,  A-27753  (Aug.  15, 1958) 

A  mere  statement  by  an  appellant  that 
his  application  was  rejected  by  an  erro- 
neous interpretation  of  law,  without  more, 
is  insufficient  to  constitute  a  statement  of 
reasons  for  his  appeal. 

An  appeal  to  the  Director  or  to  the  Sec- 
retary of  the  Interior  will  be  dismissed 
where  the  appellant  fails  to  file  a  state- 
ment of  the  reasons  for  the  appeal  within 
the  time  required  by  the  rules  of  practice. 
Duncan  Miller,  A-27673  (Aug.  29, 195S) 

65  I.D.  380 
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Where  the  rules  of  practice  provide  that 
a  statement  of  reasons  for  an  appeal,  if 
not  filed  with  the  notice  of  appeal,  must 
be  filed  in  the  office  of  the  Director, 
Bureau  of  Land  Management,  within  30 
days  after  the  notice  of  appeal  is  filed,  an 
appeal  is  properly  dismissed  if  the  state- 
ment of  reasons  is  filed  within  the  30-day 
period  with  the  hearing  examiner  from 
whom  the  appeal  is  taken,  is  forwarded 
to  the  Director,  but  is  not  received  in  the 
office  of  the  Director  until  after  the  30-day 
period  has  expired. 

United   States   v.    Howard    W.    Johnson, 
A-27699   (Sept.  15,  1958) 

Appeals  to  the  Director,  Bureau  of  Land 
Management,  are  properly  dismissed 
where  the  appellants  fail  to  file  a  state- 
ment of  the  reasons  for  their  appeal  in  the 
office  of  the  Director  within  the  time  al- 
lowed by  the  Department's  rules  of  prac- 
tice. 

Where  the  rules  of  practice  provide  that 
a  statement  of  the  reasons  for  an  appeal, 
if  not  filed  with  the  notice  of  appeal,  must 
be  filed  in  the  office  of  the  Director,  Bu- 
reau of  Land  Management,  within  30  days 
after  the  notice  of  appeal  is  filed,  an  appeal 
is  properly  dismissed  if  the  statement  of 
reasons  is  filed  in  a  land  office,  is  for- 
warded to  the  Director,  but  is  not  received 
in  the  office  of  the  Director  until  after  the 
30-day  period  has  expired. 
Earl  H.  Smith  et  al,  A-27708  (Sept.  22, 
1958) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  a  statement  of  reasons  for  the  ap- 
peal is  not  filed  with  the  notice  of  appeal, 
but  is  later  filed  in  the  office  of  the  man- 
ager, is  forwarded  to  the  Director,  but  is 
not  received  in  the  office  of  the  Director 
until  after  the  30-day  period  allowed  by 
the  rules  of  practice  for  the  filing  of  a 
statement  of  reasons,  if  not  filed  with  the 
notice  of  appeal,  has  expired. 
John  Figi,  A-27709  (Sept.  22,  1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director,  Bu- 
reau of  Land  Management,  will  be  dis- 
missed where  the  appellant  fails  to  file  a 
statement  of  reasons  for  the  appeal. 
E.  C.  Jensen  and  Sons,  A-27803  (Oct.  21, 
1958) 


An  appeal  to  the  Director,  Bureau  oi 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  a  state- 
ment of  the  reasons  for  his  appeal  within 
the  time  allowed  by  the  Department's  rules 
of  practice. 
Clarence  E.  Hiles,  A-27739  (Oct.  23,  1958) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  file  a  statement 
of  the  reasons  for  the  appeal  in  the  office 
of  the  Director  within  the  time  allowed  by 
the  Department's  rules  of  practice. 
Thomas  A.  Spofford,  A-27738  (Oct.  23, 
1958) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  a  state- 
ment of  the  reasons  for  the  appeal. 
Grace  Nelson,  A-27828  (Oct  24,  1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lants fail  to  file  a  statement  of  reasons 
for  the  appeal. 

James    P.    Whitmer,    Henry    Casperson, 
A-27820  (Oct.  29,  1958) 

A  mere  statement  by  an  appellant  that 
his  application  was  rejected  by  an  errone- 
ous interpretation  of  law,  without  more,  is 
insufficient  to  constitute  a  statement  of 
reasons  for  his  appeal. 

An  appeal  to  the  Secretary  of  the  Inter- 
ior will  be  dismissed  where  the  appellant 
fails  to  file  a  statement  of  the  reasons  for 
the  appeal. 

Roy   W.    Cook,    Duncan   Miller,    A-27720 
(Nov.  7,1958) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  has  failed  to 
file  any  statement  of  reasons  in  support  of 
the  appeal. 

United  States  v.  J.  W.  Shireman  et  al., 
A-27504  (Nov.  12,  1958) 

Where  an  appellant  files  nothing  in  sup- 
port of  his  appeal  to  the  Secretary  except 
a  miscellany  of  irrelevant  photographs,  his 
appeal  will  be  dismissed  because  of  his 
failure  to  file  a  statement  of  reasons  for 
the  appeal. 
Ronald  Klein,  A-27771  (Nov.  19,  1958) 

Appeals  to  the  Director,  Bureau  of  Land 
Management,  are  properly  dismissed  where 
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the  statements  of  the  reasons  for  the  ap- 
peal are  not  filed  with  notices  of  appeal, 
but  are  later  filed  in  the  office  of  the  man- 
ager, are  forwarded  to  the  Director,  but  are 
not  received  in  the  office  of  the  Director 
until  after  the  30-day  period  allowed  by 
the  rules  of  practice  for  the  filing  of  a 
statement  of  reasons,  if  not  filed  with 
notice  of  appeal,  has  expired. 
Charles  B.  Webster  et  al.,  A-27780  (Dec.  8, 
1958) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  statement  of  reasons  for  the 
appeal  is  filed  after  the  date  on  which  it  is 
due. 

Alaska  Oil  and  Gas  Development  Company, 
A-27792  (Dec.  9,  1958) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  a  state- 
ment of  the  reasons  for  his  appeal. 
Alva  D.  Lawler,  A-27801   (Jan.  6,  1959) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  any  state- 
ment of  reasons  for  his  appeal. 
Mickey  E.  Calvano,  A-27816  (Jan.  8, 1959) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  a  state- 
ment of  reasons  for  the  appeal  within  the 
time  allowed  by  the  Department's  rules  of 
practice. 
Harry  P.  Carlyle,  A-27811  (Jan.  8,  1959) 

Frieda  B.  Anson,  A-28343  (Apr.  11,  1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  statement  of  the  reasons  for  the 
appeal  is  not  filed  with  the  notice  of  appeal, 
but  is  later  filed  in  the  office  of  the  man- 
ager, is  forwarded  to  the  Director,  but  is 
not  received  in  the  office  of  the  Director 
until  after  the  30-day  period  allowed  by  the 
rules  of  practice  for  the  filing  of  a  State- 
ment of  reasons,  if  not  filed  with  notice  of 
appeal,  has  expired. 

Charles  B.  Webster  et  al,  A-27780  (Supp.) 
(Jan.  29,  1959) 

If  a  timely  notice  of  appeal  from  findings 
of  fact  of  a  contracting  officer,  when  con- 
sidered with  the  documents  referred  to 
therein  and  contained  in  the  appeal  file, 


states  with  sufficient  particularity  the 
grounds  of  the  appeal,  a  Government  mo- 
tion to  dismiss  the  appeal  because  the 
contractor  failed  to  file  on  time  a  brief  in 
support  of  the  appeal  will  be  denied. 
However,  in  view  of  the  failure  of  the 
contractor  to  reply  to  the  motion  to  dis- 
miss or  offer  any  excuse  for  the  tardy  filing 
of  the  brief,  the  Board  will  disregard  the 
brief  in  support  of  the  appeal. 
Appeal  of  Flora  Construction  Company, 
IBCA-180  (Mar.  2,  1959) 

Where  an  appellant  states  in  effect 
merely  that  the  decision  appealed  from  is 
erroneous,  the  appellant  has  failed  to  state 
reasons  for  his  appeal,  as  required  by  the 
rules  of  practice,  and  the  appeal  will  be 
dismissed. 
Duncan  Miller,  A-27893  (Mar.  5,  1959) 

Under  the  regulations  applicable  to  con- 
tract appeals,  a  notice  of  appeal  need  not 
state  the  reasons  why  the  decision  appealed 
from  is  deemed  erroneous,  provided  such 
reasons  are  stated  in  the  supporting  brief 
authorized  by  the  regulations. 
Appeal  of  Eenly  Construction  Company, 
Inc.,  IBCA-165  (Mar.  18,  1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellants  fail  to  file 
any  statement  of  reasons  for  the  appeal  al- 
though it  appears  from  an  answer  filed  by 
adverse  parties  that  a  statement  of  rea- 
sons was  served  on  such  parties. 
Henry  W.  Luhmann,  Beatrice  H.  Luh- 
mann,  A-27941  (Mar.  31, 1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant does  not  file  his  statement  of  reasons 
for  the  appeal  until  long  after  the  date 
upon  wJiich  it  is  due. 
J.  Fred  Thomas,  A-27974  (Mar.  31,  1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  file  a 
statement  of  reasons  for  his  appeal. 
J.  W.  McTieman,  A-27964  (Apr.  24,  1959) 

An  appellant's  statement  that  he  be- 
lieves that  the  record  shows  that  he  is  en- 
titled to  the  lease  applied  for  is  not  a 
sufficient  specification  of  error  to  consti- 
tute the  statement  of  reasons  for  an  appeal 
required  by  the  rules  of  practice  and  the 
appeal  is  properly  dismissed. 
Duncan  Miller,  A-27913  (May  4,  1959) 
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An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appel- 
lant fails  to  file  a  statement  of  reasons  for 
the  appeal. 

State  of  Louisiana,  A-27966  (May  4, 1959) 
Agripina  Acosta,  A-28781  (Aug.  30,  1961) 

The  Magnuson  Ranch,  A-28762  (Aug.  30, 
1961) 

C.  E.  Dautrich,  A-28918  (Feb.  7,  1962) 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellant  does 
not  file  a  statement  of  reasons  for  the 
appeal. 
John  F.  Deeds,  A-27834   (May  15,  1959) 

A  statement  of  reasons  for  an  appeal 
which  does  no  more  than  to  charge  or  sug- 
gest that  the  decision  appealed  from  con- 
tains a  mistake  or  mistakes  of  law  or  of 
fact  and  that  it  is  not  supported  by  the 
evidence  is  not  a  sufficient  specification  of 
error  to  constitute  the  statement  of  rea- 
sons for  an  appeal  required  by  the  rules 
of  practice  and  the  appeal  is  properly 
dismissed. 

United  States  and  Salt  Lake  City  v.  Wayne 
E.  Watrous,  A-27759  (May  15,  1959) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  a  state- 
ment of  reasons  for  the  appeal. 
Lor  a  lone  Bloomster,  A-27938  (May  29, 
1959) 

Caroline  Lieoel  Houser,  A-28264  (Apr.  26, 
1960) 

Myrtle  MacKinstry,  A-28366  (May  3, 1960) 

John  J.  Smith,  A-28375  (May  3, 1960) 

Keith    J.    Davidson,    A-28418    (June    20, 
1960) 

Ethel    B.     and     Earl    Spiller,     A-28503 
(July  25,  1960) 

Appeals  to  the  Director,  Bureau  of  Land 
Management,  are  properly  dismissed  where 
the  appellants  fail  to  file  a  statement  of 
the  reasons  for  their  appeal  within  the  time 
allowed  by  the  rules  of  practice. 
T.  H.  HcElvain,  Forrest  B.  Miller,  A-27912 
(May  29,  1959) 

Where  on  appeal  to  the  Secretary  of  the 
Interior  from  a  decision  of  the  Director, 
Bureau  of  Land  Management,  an  appellant 
does  not  allege  that  the  Director's  decision 


is  erroneous  but  merely  desires  that  the 
question  presented  should  be  determined 
to  deter  a  future  adverse  ruling  on  the 
question,  the  appellant  has  failed  to  state 
proper  reasons  for  his  appeal  and  the 
appeal  will  be  dismissed. 
Ted  P.  Stockmar,  A-27945  (June  12,  1959) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
does  not  file  his  statement  of  reasons  until 
after  the  date  on  which  it  is  due. 
James  C.  Jeskey,  A--28036  (June  15,  1959) 

United  States  v.  Roland  A.  Labbe,  A-28064 
(July  16, 1959) 

Where  an  appeal  to  the  Secretary  is  dis- 
missed on  the  ground  that  the  appellant 
failed  to  file  any  statement  of  reasons  for 
the  appeal,  and  a  further  search  of  the 
Department's  records  discloses  that  a 
statement  of  reasons  was  in  fact  timely 
filed,  the  appeal  should  not  be  dismissed 
and  will  be  considered  upon  its  merits. 
Henry  W.  and  Beatrice  H.  Luhmann, 
A-27941  (Supp.)  (June  15, 1959) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellants  fail  to  file  a 
statement  of  the  reasons  for  their  appeal 
until  after  the  date  upon  which  it  is  due. 
Larry  O.  Poage,  Hubert  L.  Poage,  A-28025 
(June  15,  1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant fails  to  file  a  statement  of  the 
reasons  for  his  appeals. 
Donald  R.  Wheeler  et  al.,  A-27927 
(June  15,  1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant fails  to  file  a  statement  of  the  reasons 
for  his  appeal. 
Richard  C.  Hoefle,  A-28047  (June  16, 1959) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
for  failure  of  the  appellants  to  file  a  state- 
ment of  reasons  for  their  appeal  as  re- 
quired by  the  rules  of  practice  where  the 
appellants  state  in  their  appeal  only  that 
they  are  appealing  merely  as  a  matter  of 
form  and  give  no  further  reasons  for  their 
appeal. 

Douglas   Robert    Wright   et   al,   A-27991 
(July  17,  1959) 
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Appeals  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  appellants  do 

I  {  not  file  statements  of  reasons  for  their 

:  appeals. 

H.  T.  Birr  III,  et  al,  A-27947   (July  23, 
1959) 

An  appeal  to  the  Director  is  improperly 
.  dismissed  for  failure  to  assign  any  "spec- 
ification of  error"  where  the  statement  of 
reasons  for  the  appeal  sets  out  the  reasons 
why  the  appellant  thinks  the  decision  ap- 
i  pealed  from  is  wrong,  even  though  as  a 
matter  of  law  the  decision  appealed  from 
\  is  correct. 
Leonard   R.   Pollard,   A-27982    (July   31, 

I'-  1959) 
An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  file  a 
i 'statement  of  reasons  for  the  appeal. 
Malcolm  C.  Petrie,  A-28117  (Aug.  17, 1959) 

United  States  v.  Thomas  L.  Churchill  et  al., 
I  A-2S666  (Mar.  14,  1961) 

Christian    Sorensen,    A-28668    (Mar.    23, 
11961) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  statement 
of  reasons  is  not  filed  until  after  the  date 
on  which  it  is  due. 

James  M.  and  Winnie  E.  Smith,  A-28084 
(Aug.  17,  1959) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  if  the  appellant  fails 
to  file  a  statement  of  the  reasons  for  his 
appeal. 
i  Ernest  Bowen,  A-28161  (Oct.  12,  1959) 

I  Clifford    Sanderson,    A-28122    (Nov.    23, 
1.1959) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  files  a  statement  of  the 
i  reasons  for  his  appeal  within  the  10-day 
;  grace  period  allowed  by  the  Department's 
rules  of  practice  but  did  not  mail  the  state- 
i  ment  until  after  the  expiration  of  the  30- 
day  period  within  which  the  statement  was 
required  to  be  filed. 
Paul  E.  Brand,  A-28079  (Oct.  15,  1959) 

A  statement  of  reasons  for  an  appeal  by 
a  junior  offeror  for  an  oil  and  gas  lease 
which  charges  that  the  land  office  failed  to 
show  that  a  conflicting  senior  offer  for  an 
oil  and  gas  lease  was  proper  in  all  respects 


is  not  a  sufficient  specification  of  error  to 
constitute   the   statement  of   reasons   re- 
quired by  the  rules  of  practice  and  the  ap- 
peal is  properly  dismissed. 
Duncan  Miller,  A-28063  (Oct.  26,  1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant does  not  mail  his  statement  of  reasons 
until  after  the  date  on  which  it  is  due, 
even  though  it  is  received  within  the  10- 
day  grace  period  provided  in  43  CFR,  1954 
Rev.,  221.92(b)  (Supp.). 
Francis  J.  Burns,  A-28257  (Dec.  1,  1959) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appel- 
lants fail  to  file  a  statement  of  reasons  for 
their  appeal. 

Jean  and  Joyce  Morcom,  A-28242  (Dec.  22, 
1959) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  no  statement  of  reasons  for  the  ap- 
peal is  filed  within  the  time  allowed  by 
the  rules  of  practice. 
James  B.  Temple  et  al.,  A-28285  (Jan.  20, 
1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  statement  of  reasons  for  the 
appeal  is  not  filed  with  the  notice  of  ap- 
peal, but  is  later  filed  in  the  office  of  the 
manager,  is  forwarded  to  the  Director,  but 
is  not  received  in  the  office  of  the  Director 
until  after  the  30-day  period  allowed  by  the 
rules  of  practice  for  the  filing  of  the  state- 
ment of  reasons,  if  not  filed  with  the  notice 
of  appeal,  has  expired. 
Emil  J.  Nagler,  Jr.,  A-28280  (Feb.  29, 
1960) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant fails  to  file  a  statement  of  the  reasons 
for  the  appeal  within  the  time  required 
by  the  rules  of  practice. 
United  States  v.  Oscar  Haugen,  A-28339 
(Feb.  29,  1960) 

An  appellant  has  a  duty  to  show  in  what 
respect  a  decision  appealed  from  is  in 
error ;  therefore,  an  appeal  to  the  Director 
of  the  Bureau  of  Land  Management  is  prop- 
erly dismissed  in  the  absence  of  any  state- 
ment of  the  appellant's  reasons  for  believ- 
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ing  the  manager's  decision  to  be  in  error. 
Paul  M.  Corbin  et  al,  A-28352  (July  18, 
1960) 

Where,  in  an  appeal  to  the  Director,  Bu- 
reau of  Land  Management,  the  appellant 
fails  to  state  any  reasons  why  he  feels  the 
decision  appealed  from  is  erroneous,  the 
appeal  is  properly  dismissed. 
Mabel  Nichols,  A-28360  (July  18, 1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  a  statement 
of  reasons  for  the  appeal. 
DeWitt  W.  Fields,  A-28529  (July  25, 1960) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  state- 
ment of  reasons  is  not  filed  within  the  time 
allowed  by  the  Department's  rules  of  prac- 
tice. 

Herbert    E.     Matheus    et    al,    A-28392 
(Aug.  4,  1960) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellants  fail  to  file  a  state- 
ment of  reasons  for  the  appeal. 
Eloise  F.  and  William  C.  Malone,  A-28561 
(Aug.  26,  1960) 

Where  in  an  appeal  to  the  Director,  Bu- 
reau of  Land  Management,  from  the  rejec- 
tion of  a  small  tract  application  for  the  rea- 
son that  the  land  applied  for  is  unsuitable 
for  small  tract  purposes,  the  appellant's 
statement  that  in  his  opinion  the  tract 
is  what  he  was  looking  for  as  to  location 
and  climate  is  not  a  sufficient  specifica- 
tion of  error  to  constitute  the  statement  of 
reasons  required  by  the  rules  of  practice 
and  the  appeal  is  properly  dismissed. 
Mrs.  Louis  Struve,  Carson  Struve,  A-28554 
(Aug.  26, 1960) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  file  any 
statement  of  reasons  in  support  of  the 
appeal. 

State   of   Louisiana,   A-28320    (Sept.    19, 
1960) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
fails  to  file  any  statement  of  reasons  in 
support  of  his  appeal. 
Raymond  J.  Hansen,  A-28582  (Sept  29, 
1960) 


Where  the  statement  of  reasons  for  an 
appeal  to  the  Director,  Bureau  of  Land 
Management,  was  not  mailed  for  filing 
within  the  period  required  by  the  Depart- 
ment's rules  of  practice  for  its  being  filed, 
the  delay  in  filing  will  not  be  waived  al- 
though the  statement  is  received  within  th 
10-day  grace  period  and  dismissal  of  th 
appeal  is  proper. 
James  D.  Williams,  A-28522  (Oct.  3, 1960) 

Where  an  appellant  from  a  land  office  de- 
cision does  not  assert  any  error  in  the  de- 
cision but  merely  requests  time  to  comply 
with  the  decision,  his  appeal  is  properly 
dismissed. 
J.  B.  Berland,  A-28473   (Oct.  14,  1960) 


Where  an  appellant  from  a  land  office 
decision  cites  no  error  in  the  decision  and 
furnishes  no  reasons  for  the  appeal,  the 
appeal  is  properly  dismissed. 
Allamae  Britton  Qingg,  A-28506  (Oct.  2 
1960) 

An  appeal  to  the  Secretary  of  the  Interior 
will  be  dismissed  where  the  statement  of 
reasons  is  filed  within  the  10-day  grace 
period  permitted  for  such  filing  but  is  not 
mailed  within  the  30-day  period  allowed  for 
filing  a  statement  of  reasons. 
Noel  F.  Searcy,  A-28587  (Nov.  15, 1960) 

An  appeal  to  the  Director  is  properly 
dismissed  if  the  statement  of  reasons  for 
the  appeal  is  not  filed  within  the  period 
allowed  by  an  extension  of  time  granted 
on  request  of  the  appellant  and  a  request 
for  a  further  extension  is  not  filed  before 
the  expiration  of  the  time  allowed. 
Charles  W.  Barnhart,  Albert  L.  Sibley, 
A-28518  (Nov.  16, 1960) 

Where  a  desert  land  application  has  been 
rejected  as  to  certain  land  for  the  reason 
that  the  soil  is  subject  to  erosion  and  not 
suitable  for  agriculture,  the  applicant's 
mere  statement  on  appeal  that  he  believes 
the  land  will  be  put  to  better  use  for  agri- 
cultural purposes  under  sprinkler  irriga- 
tion than  in  its  natural  state  is  not  a  suffi- 
cient specification  of  error  to  constitute 
the  statement  of  reasons  for  an  appeal  re- 
quired by  the  rules  of  practice  and  the  ap- 
peal is  properly  dismissed. 
James  L.  Morrison,  Dolly  V.  Morrison, 
A-288598  (Nov.  16,  1960) 
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An  appeal  to  the  Secretary  will  be  dis- 
missed where  no  statement  of  reasons  is 
filed  in  support  of  the  appeal. 
Ralph   C.   Ault,   Otis  R.   Rawls,   A-28574 
(Nov.  22, 1960) 

When  reasons  for  an  appeal  to  the  Sec- 
retary are  not  submitted  with  the  notice 
1  of  appeal  or  subsequently,  the  appeal  will 
be  dismissed. 
Ruth  E.  Jarvis,  A-28604  (Nov.  29,  1960) 

An     appellant's     statement     that     she 
!  wishes  to  continue  and  obtain  clear  title 
'.  to  public  land  is  not  a  sufficient  specifica- 
tion of  error  to  constitute  the  statement 
of  reasons  for  an  appeal  required  by  the 
rules  of  practice  and  the  appeal  is  prop- 
erly dismissed. 

,  Dolly  Matlean  Fristoe,  A-28628  (Dec.  28, 
,  1980) 

Where  the  only  reason  stated  by  a  con- 
1  tractor  for  the  taking  of  an  appeal  is  a 
failure  by  the  contracting  officer  to  pro- 
vide certain  information,  and  where  the 
\  contracting   officer   thereupon    undertakes 
to  provide  such  information,  the  appeal 
will  be  dismissed  as  moot.     If,  however, 
the  circumstances  show  that  it  would  have 
been  difficult  for  the  contractor  to  frame 
an  adequate  statement  of  reasons  without 
having  the  requested  information,  leave 
\  to  reinstate  the  appeal  within  a  reasonable 
time  after  receipt  of  such  information  will 
:  be  granted  in  the  order  of  dismissal. 
■  Appeal  of  Dane  Construction  Corporation, 
[  IBCA-261  (Feb.  1,  1961)  68  I.D.  37 

'  An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
;  where  the  appellant  files  a  statement  of 
1  the  reasons  for  the  appeal  in  the  office  of 
il  the  Director  within  the  10-day  grace  pe- 
'  riod  allowed  by  the  Department's  rules  of 
practice  but  does  not  transmit  the  state- 
1  ment  for  filing  within  the  30-day  period 
|  required  by  the  rules  of  practice. 

Louis  Richman,  A-28658  (Feb.  7,  1961) 

An  appeal  to  the  Director  is  properly 
dismissed  where  the  appellant  fails  to  file 
i  a  statement  of  reasons  for  the  appeal. 
Sanford  Zimmerman,   A-28660    (Mar.   14, 
1961) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior is  properly  dismissed  when  the  ap- 
pellant files  a  notice  of  appeal  which  does 


not  include  a  statement  of  reasons  for 
the  appeal  and  fails  to  file  a  separate 
statement  of  reasons  with  the  Secretary  of 
the  Interior. 

United  States  v.  William  D.  Ball,  A-28745 
(Mar.  23, 1961) 

An  appeal  to  the  Director  is  improperly 
dismissed  because  of  the  late  filing  of  a 
statement  of  reasons  for  the  appeal  when 
the  notice  of  appeal  include  a  statement 
which  indicates  the  basis  for  the  appel- 
lant's contention  that  the  decision  appealed 
from  is  erroneous. 
Marie H.  Caldwell,  A-28732  (Mar.  30, 1961) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  will  be  dismissed  for 
failure  to  show  reasons  for  the  appeal,  if 
the  appellant  does  not  point  out  in  what 
respects  the  decision  he  appeals  from  is 
in  error. 
Herbert  W.  Foth,  A-28768  (Apr.  7, 1961) 

Where  an  appellant  fails  to  detail  error 
in  a  land  office  decision  but  confines  his  ap- 
peal to  matters  not  going  to  the  basis  of 
the  decision,  dismissal  of  the  appeal  by  the 
Director,  Bureau  of  Land  Management,  is 
proper. 

Donald  R.   Simmons,  A-28581    (July  14, 
1961) 

An  appeal  to  the  Secretary  in  support  of 
which  the  appellant  offers  no  statement 
of  reasons,  either  in  the  notice  of  appeal 
or  in  a  separate  document  filed  with  the 
notice  of  appeal  or  within  30  days  there- 
after, will  be  dismissed. 
R.  Hugo  C.  Cotter,  A-28833  (Aug.  29, 1961) 

Where  an  appeal  to  the  Director  of  the 
Bureau  of  Land  Management  is  dismissed 
because  the  statement  of  reasons  is  shown 
by  a  postmark  to  have  been  mailed  on  the 
31st  day  after  the  notice  of  appeal  was 
filed  and  it  is  shown  on  appeal  to  the  Sec- 
retary that  the  appellant  deposited  the  en- 
velope containing  the  statement  in  a  mail- 
box on  the  last  day  of  the  30-day  period 
within  which  it  was  required  to  be  filed, 
the  dismissal  will  be  set  aside. 
John  W.  Monzel  et  ah,  A-28817  (Aug.  31, 
1961) 

A  late  filing  of  a  request  for  extension 
of  time  within  which  to  file  a  statement 
of  reasons  for  an  appeal  to  the  Director, 
Bureau  of  Land  Management,  will  not  be 
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waived  merely  because  one  of  the  appel- 
lants and  their  counsel  were  attending  as 
members  a  session  of  the  Alaska  State  Leg- 
islature and  the  appeal  is  properly  dis- 
missed for  their  failure  to  file  a  timely 
statement  of  reasons. 

Strandberg  Mines,  Inc.  et  al,  A-28872 
(Oct.  23, 1961) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  fails  to  file  any 
statement  of  reasons  for  the  appeal. 
Frederick    Glen    Earty    et    al,    A-29047 
(Nov.  1,  1961) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  for  the 
appeal  within  the  time  required  by  the 
rules  of  practice. 
George  M.  Annis,  A-28795  (Nov.  6, 1961) 

An  appeal  to  the  Director  will  be  dis- 
missed where  no  statement  of  reasons  is 
filed  in  support  of  the  appeal. 

On  an  appeal  to  the  Director,  Bureau 
of  Land  Management,  the  failure  to  mail 
or  transmit  the  statement  of  reasons  for 
the  appeal  within  the  time  it  was  required 
to  be  filed  subjects  the  appeal  to  summary 
dismissal. 

Homer  A.  Hansen  et  al,  A-28848  (Nov.  20, 
1961) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  for  the 
appeal  within  the  period  allowed  by  the 
Department's  rules  of  practice. 
Charles  R.  C off man,  A-28959  (Nov.  24, 
1961) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  in 
support  of  his  appeal. 
William  Wostenberg,  A-28821  (Dec.  12, 
1961) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  the  rejection 
of  a  small  tract  purchase  application  is 
improperly  dismissed  because  of  the  ap- 
pellant's failure  to  file  a  statement  of 
reasons  when  the  appeal  indicates  that  the 
appellant  concedes  the  untimely  filing  of 
his  application  to  purchase,  upon  which 
the  land  office  based  its  rejection  of  the 
application,  but  asks  to  be  relieved  of  the 


consequences  of  such  untimely  filing  h 

cause  of  ignorance  of  any  obligation  to  fl] 

at  an  earlier  time  and  because  he  mac 

his  arrangements  to  purchase  through 

private  company. 

Edward  H.  Neubauer,  A-28808   (Jan.  3» 

1962) 

An  appeal  to  the  Secretary  of  the  Ir 
terior  from  a  decision  of  the  Bureau  o 
Land  Management  will  be  dismissed  if  i 
is  not  supported  by  a  statement  of  reasons 
Warren  L.  Smith,  A-29181  (Feb.  2,  1962 

Where,  after  a  notice  of  appeal  to  th 
Secretary  is  filed  without  giving  reason 
for  the  appeal,  the  appellant  notifies  th. 
Secretary  that  it  agrees  with  the  decisioi 
appealed  from  and  that  it  will  not  file  i 
statement  of  reasons,  the  appeal  will  b< 
dismissed. 
State  of  Arizona,  A-29189  (Feb.  9,  1962; 

An  appeal  to  the  Director  of  the  Bureai 
of  Land  Management  is  properly  dismisse< 
when  the  appellant  fails  to  file  a  statemen 
of  reasons  for  his  appeal. 
J.  M.  McFadden,  A-28913  (Feb.  12,  1962} 

An  appeal  to  the  Secretary  of  the  lute 
rior  will  be  dismissed  when  the  appellant 
fails  to  file  any  statement  of  reasons  if 
support  of  his  appeal. 
Samuel  G.  Bialac,  A-28960  (Feb.  23,  1962)' 

Grace     E.     Hutchins     et     al.,     A-29297, 
A-29416,  A-29625  (July  30,  1962) 

Dennis  Heitman,  A-29727  (Nov.  28,  1962)! 

An  appeal  to  the  Director  of  the  Bureauf 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  file  a  statement! 
of  reasons  in  support  of  the  appeal. 
Margaret  Agnes  Collins,  A-28985  (Feb.  23,; 
1962) 

David  L.  Murphy,  A-30095  (Feb.  5, 1964) 

Vera  Krupp,  A-30307  (Aug.  6, 1964) 

An  appeal  to  the  Secretary  of  the  In-j 
terior  will  be  dismissed  if  the  appellant 
fails  to  file  any  statement  of  reasons  in 
support  of  the  appeal. 
H.  G.  Jeffrey,  A-29001  (Feb.  28, 1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  file  any  state- 
ment of  reasons  in  support  of  the  appeal, 
or  files  a  statement  of  reasons  within  the 
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10-day  grace  period  permitted  by  the  rules 

of  practice  but  does  not  transmit  it  within 

the  30-day  period  required  by  the  rules,  or 

files  a  statement  after  the  end  of  the  grace 

period. 

Edwin  F.  Parker  et  al,  A-28992  (Feb.  28, 

1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  no  statement  of  reasons  is 
filed  in  support  of  the  appeal. 
Edward    George    Tokheim,    Hartford    Z. 
Smith,  A-29077  (Mar.  5,  1962) 

Joycelyn    M.    Dilliner    et    al.,    A-29153 
(Nov.  21,  1962) 

R.  R.  Burnham,  A-30297  (June  29,  1964) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  fails  to  file  any 
statement  of  reasons  in  support  of  his 
appeal. 

H.  B.  Sprenger  et  al.,  A-29122  (Mar.  19, 
1962) 

An  appeal  is  properly  dismissed  when 
the  appellant  fails  to  transmit  a  statement 
of  reasons  in  support  of  his  appeal  within 
the  period  required  by  the  Department's 
rules  of  practice  although  the  statement 
is  received  within  the  10-day  grace  period 
provided  for  in  the  rules. 
Newville,  Koenig  &  Associates,  Inc.  et  al., 
A-28962  (Mar.  21, 1962) 

An  appeal  to  the  Director,  Eureau  of 
Land  Management,  will  be  dismissed  for 
failure  to  show  reasons  for  the  appeal,  if 
the  appellant  fails  to  point  out  in  what  re- 
spects the  decision  he  appeals  from  is  in 
error. 
Webster  K.  Clark,  A-28869  (Mar.  27, 1962) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  serve  a  copy 
of  his  notice  of  appeal  on  the  adverse  party 
and  fails  to  file  a  statement  of  reasons  in 
support  of  the  appeal. 
A.  C.  Caldwell,  A-29177  (Apr.  12, 1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  fails  to  file  any 
statement  of  reasons  in  support  of  the 
appeal. 

Anna   N.    Weddle,    Leonard    N.    Forshee, 
A-29253  (Apr.  16,  1962) 
Lauren  W.  Gibbs,  A-29780  (Dec.  20,  1962) 
Thurman  A.  Hale,  A-29782  (Dec.  20,  1962) 


John  J.  Hartford,  A-29831  (Dec.  20,  1962) 

Edward    R.    Knapp,    A-29824    (Dec.    20 
1962) 

Roy      Calvin      Westmoreland,      A-29795 
(Dec.  20,  1962) 

John  D.  Winters,  A-29732  (Dec.  20,  1962) 

Jean  Marvin  Powell,   A-29778    (Dec.  26, 
1962) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  a  state- 
ment of  reasons  for  the  appeal  within  the 
time  allowed  under  the  Department's  rules 
of  practice. 

Geraldine  G.  Barone,  A-28934    (Apr.  26, 
1962) 

Henry   Camarot,   Sr.,  A-30070    (Aug.   13, 
1963) 

A  statement  of  reasons  for  an  appeal 
which  does  no  more  than  to  charge  that  the 
decision  appealed  is  contrary  to  the  evi- 
dence submitted  in  support  of  the  validity 
of  a  mining  claim  is  not  a  sufficient  spec- 
ification of  error  to  constitute  the  state- 
ment of  reasons  required  by  the  rules  of 
practice  and  the  appeal  is  properly  dis- 
missed. 

United  States  v.  Iris  M.  Klinghiel,  Fred  W. 
Klingbiel,  A-29135  (Apr.  26, 1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  statement  of  reasons  is 
mailed  after  the  end  of  the  30-day  period 
in  which  it  is  required  to  be  filed. 
Allan  Stowe,  A-29162  (Apr.  30, 1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dis- 
missed when  the  appellant  obtains  an  ex- 
tension of  time  to  file  a  statement  of  rea- 
sons and  thereafter  fails  to  file  any  state- 
ment of  reasons  in  support  of  the  appeal. 
Caswell  Silver,  A-29184  (May  23, 1962) 

A  notice  of  appeal  which  does  no  more 
than  to  suggest  that  the  decision  appealed 
from  is  not  in  harmony  with  the  law  is  not 
a  sufficient  specification  of  error  to  con- 
stitute the  statement  of  reasons  for  an  ap- 
peal required  by  the  rules  of  practice  and 
the  appeal  is  properly  dismissed  when  no 
subsequent  statement  of  reasons  is  filed 
in  support  of  the  appeal. 
K.  Lewis  Fields,  A-29183  (May  25, 1962) 
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An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  fails  to  file  a 
statement  of  reasons  in  support  of  his 
appeal. 

Milton  H.  Lichtenwalner  et  al.,  A-28825  et 
al.  (May  31, 1962)  69  I.D.  71 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
who  has  obtained  extensions  of  time  to  file 
his  statement  of  reasons  repudiates  the 
statement  filed  in  his  behalf  within  the  last 
extension  granted  and  fails  to  file  any 
other  statement  of  reasons  in  his  behalf. 
Cecil  Roy  Webster,  A-29226  (June  1, 1962) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  a  request  for  an  extension  of  time  to 
file  a  statement  of  reasons  in  support  of 
the  appeal  is  not  filed  within  the  period 
allowed  for  filing  the  statement  of  reasons 
and  a  request  for  extension  and  statement 
of  reasons  are  filed  well  after  the  period 
allowed. 
John  I.  Kirby,  A-29210  (June  29,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  a  statement  of  reasons  in  support  of 
the  appeal  is  not  filed  within  the  period 
allowed  for  filing  such  statement  and  a 
request  for  an  extension  of  time  to  file  the 
statement  is  not  filed  until  after  the  expira- 
tion of  svtch  period. 
Fred  C.  Stewart,  A-29209  (June  29,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  mail  a  state- 
ment of  reasons  in  support  of  his  appeal 
within  the  period  allowed  for  filing  the 
statement  even  though  the  statement  is 
received  in  the  office  in  which  it  is  required 
to  be  filed  within  the  10-day  period  allowed 
by  the  grace  rule. 
Tom  Clay  Colley,  A-29217  (July  2,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  statement  of  reasons  for  the  ap- 
peal is  not  filed  with  the  notice  of  appeal 
and  is  later  filed  in  the  land  office  instead 
of  the  office  of  the  Director  within  the 
period   allowed   for   filing   and   is   subse- 


quently forwarded  to  the  office  of  the  Di 
rector  after  the  expiration  of  such  period 
Mr.  and  Mrs.  William  Alenius,  A-2922S 
(July  9,  1962) 

An  appeal  to  the  Secretary  of  the  In 
terior  will  be  dismissed  when  the  appellant 
fails  to  mail  his  statement  of  reasons  for 
the  appeal  until  after  the  expiration  of  the 
period  within  which  it  was  required  to  be 
filed  even  though  it  was  received  within  the 
10-day  period  of  grace  stipulated  in  43  CFR 
221.92(b). 

Allen  Loeschen  et  al.,  A-28700  (July  11 
1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel 
lant  fails  to  transmit  a  statement  of  rea- 
sons in  support  of  the  appeal  within  the 
time  allowed  for  filing. 
Joe  C.  Olguin,  A-29230  (July  12,  1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  no  statement 
of  reasons  is  filed  in  support  of  the  appeal. 
Nathan  O.  Berry,  A-29247  (July  13,  1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  in  sup- 
port of  the  appeal  with  the  notice  of  ap- 
peal or  at  any  time  after  filing  the  notice 
of  appeal  as  required  by  the  Department's 
rules  of  practice. 

Alpine   Estates,    Inc.,    A-29064    (Aug.    7, 
1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  in  sup- 
port of  his  appeal  as  required  by  the  De- 
partment's rules  of  practice. 
H.  E.  Baumberger,  A-29587  (Aug.  8,  1962) 

John  P.  Be  Valle,  Jr.,  A-29835   (Apr.  26, 
1963) 

Henry  F.  Kolar,  A-29972  (May  23,  1963) 

Thomas  E.  Rice,  Jr.,  A-29424    (May  23, 
1963) 

Edward  Francis   Graven  v.    Orville  Rex 
Jandt,  A-30027  (Aug.  13,  1963) 

Lee  Arthur  Moon,  A-29955  (Aug.  13,  1963) 
An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails   to   file   a   statement   of   reasons   in 
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support  of  the  appeal  as  required  by  the 
•    Department's  rules  of  practice. 
;   City  of  Rialto,  A-29503  (Aug.  8,  1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
;  fails  to  file  a  statement  of  reasons  in  sup- 
:    port  of  it  as  required  by  the  Department's 

rules  of  practice. 
w  Louis  L.  Knapp,  A-29488  (Aug.  8,  1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  in  sup- 
port of  the  appeal  and  does  not  request  an 
extension  of  time  to  do  so  until  after  the 
period  for  filing  a  statement  of  reasons  has 
expired. 

Hilda  M.  Warrick  et  ah,  A-29359  (Aug.  15, 
&1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  in  sup- 
port of  the  appeal  within  the  time  allowed 
for  filing  such  statement. 
E.  Wayne  Brown,  A-29299  (Aug.  17,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  will  be  dismissed 
.  when  the  appellant  fails  to  file  a  statement 
of  reasons  in  support  of  his  appeal. 
Cecil  R.  Webster  et  al,  A-29258,  A-29261 
(Aug.  17,  1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
mails  a  statement  of  reasons  in  support  of 
the  appeal  more  than  30  days  after  filing 
the  notice  of  appeal. 

George  F.  Kalmbach,   A-29062    (Aug.  30, 
1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  file  a  statement 
of  reasons  in  support  of  his  appeal  as  re- 
quired by  the  Department's  rules  of  prac- 
tice. 

Margaret    L.    Justheim    et    al.,    A-29445 
(Sept.  14,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  files  a  statement  of 
reasons  within  the  10-day  grace  period  al- 
lowed by  the  Department's  rules  of  prac- 
tice but  fails  to  transmit  the  statement  to 
the  Director's  ofiice  within  the  30-day  pe- 


riod allowed  for  filing  the  statement. 
Mailing  of  the  statement  to  or  fihng  the 
statement  in  the  land  ofiice  is  not  trans- 
mission to  the  Director. 
Bette  Amen  Elwell  et  al.,  A-29353, 
A-29395,  A-29477,  A-29608,  A-29623 
(Sept.  18,  1962) 

Where,  in  support  of  his  appeal,  an  ap- 
pellant states  a  reason  for  the  appeal  which 
might  be  supposed  to  provide  a  basis  for 
changing  the  decision  from  which  the  ap- 
peal was  taken,  he  has  met  the  require- 
ments of  the  rules  of  practice  for  stating 
reasons  for  his  appeal. 
Ernest  F.  Brackmier,  A-28911  (Sept.  20, 
1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  does  not  trans- 
mit his  statement  of  reasons  for  filing  un- 
til after  the  expiration  of  the  time  allowed 
for  filing  and  when  he  fails  to  serve  a  copy 
of  the  statement  upon  the  adverse  party. 
Keith  M.  Clark,  Robert  B.  Choate,  Jr.  et 
al.,  A-28901  (Sept.  25, 1962) 

Appeals  to  the  Secretary  will  be  dis- 
missed where  the  appellants  fail  to  file  any 
statement  of  reasons  in  support  of  their 
appeal. 

Andrew  W.  Kern  et  al,  A-28929  (Sept.  25, 
1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  in  sup- 
port of  his  appeal. 

Henry  R.   Lichtwald,   A-29063    (Feb.   28, 
1962) 

James  H.  McMinn,  A-29368  (Aug.  7,  1962) 

James  J.  Thomas,  A-29286  (Sept.  27, 1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  fails  to  file  a 
statement  of  reasons  for  the  appeal. 
Lauren    W.    Gibbs,    R.    J.    Hollberg,    Jr., 
Joseph  Sherman,  A-29690  (Oct.  4,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  statement  of  reasons  for  the  ap- 
peal is  not  filed  with  the  notice  of  appeal 
and  is  later  filed  in  the  land  ofiice  and  for- 
warded to  the  Director  and  filed  in  the 
ofiice  of  the  Director  after  the  end  of  the 
30-day  period  allowed  by  the  rules  of  prac- 
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tice  for  the  filing  of  a  statement  of  reasons 
that  is  not  filed  with  the  notice  of  appeal. 
The  rules  of  practice  allowed  only  30  days 
after  the  filing  of  a  notice  of  appeal  for 
filing  a  statement  of  reasons  if  the  state- 
ment is  not  included  with  the  notice  of  ap- 
peal ;  there  is  nothing  which  suggests  that 
an  appellant  has  60  days  from  service  of 
the  decision  appealed  from  without  regard 
to  the  time  when  the  notice  of  appeal  is 
filed. 
William  MacDonald,  A-29713  (Oct.  8, 1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior is  dismissed  when  the  appellant  fails 
to  file  any  statement  of  reasons  within  the 
time  required  or  subsequently. 
Joseph  A.  Kuchta,  A-29635  (Oct.  8,  1962) 

A  statement  included  in  a  notice  of  ap- 
peal from  a  decision  rejecting  final  proof 
on  a  desert  land  entry  for  failure  to  com- 
ply with  the  requirements  of  the  desert  land 
law  within  the  statutory  life  of  the  entry, 
as  extended,  that  full  compliance  would 
soon  be  accomplished  and  an  adequate  ex- 
planation for  the  delay  furnished  is  a  suffi- 
cient indication  of  the  reasons  for  an  ap- 
peal to  meet  the  requirement  of  the  Depart- 
ment's rules  of  practice,  and  the  appeal 
should  not  be  dismissed  because  a  subse- 
quent statement  of  reasons  was  filed  too 
late. 

Lillian  L.  Underwood,  A-29438   (Oct.  10, 
1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  in  sup- 
port of  the  appeal. 

State  of  New  Mexico,  A-29452    (Oct.  26, 
1962) 

Daniel  F.  Barry  et  al.,  A-29739  (Nov.  28, 
1962) 

Colorado  Land  Management,  Inc.,  A-30195 
(Feb;  5,  1964) 

Edna  D.  Hooper,  A-30263  (June  16,  1964) 
Mace  Oil  Co.,  Inc.,  A-30264  (June  16, 1964) 
An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  point  out  rea- 
sons why  he  thinks  the  decision  appealed 
from  is  erroneous. 
Everett  W.  Heath,  A-29615  (Oct.  30, 1962) 

An  appeal  to  the  Secretary  will  be  dis- 


missed where  the  appellant  transmits  his 
statement  of  reasons  after  the  end  of  the 
30-day  period  in  which  it  was  required  to 
be  filed. 
Harry  R.  Boys,  A-29715  (Oct.  31,  1962) 

Where  an  appeal  to  the  Director,  Bureau 
of  Land  Management,  is  dismissed  on  the 
ground  that  the  appellant  failed  to  file  a 
statement  of  reasons  in  support  of  his  ap 
peal,  and  on  his  appeal  to  the  Secretary 
the  appellant  submits  persuasive  evidence 
that  he  had  filed  a  statement  of  reasons 
within  the  time  required,  the  dismissal  will 
be  reversed  and  the  case  returned  for  con- 
sideration on  the  merits. 
Wayne  Cole,  A-29617  (Oct.  31,  1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  fails  to  file 
a  statement  of  reasons  in  support  of  the 
appeal. 

William  A.  Dickson,  Jr.,  A-29726  (Nov.  1, 
1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  improperly  dis- 
missed on  the  ground  that  the  appellant 
failed  to  include  in  his  appeal  material 
which  points  out  specific  reasons  why  the 
decision  appealed  from  is  erroneous  when 
the  appellant  submitted  with  his  appeal  an 
engineering  report  controverting  the  facte 
upon  which  the  land  office  decision  relied ; 
this  is  so  even  though  the  report  may  have 
been  submitted  to  the  land  office  prior  to 
its  decision. 

Iris    Catherine    Chester    et    al.,    A-29567 
(Nov.  14,  1962) 

Appeals  to  the  Director  of  the  Bureau 
of  Land  Management  are  properly  dis- 
missed when  the  appellants  file  statements 
of  reasons  within  the  10-day  grace  period 
allowed  by  the  Department's  rules  of 
practice  but  fail  to  transmit  the  statements 
to  the  Director's  office  within  the  period 
allowed  for  filing  the  statements. 
Charlotte  T.  Armstrong  et  al.,  A-29757 
(Nov.  15,  1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  file  with  the  Secretary  of  the  Inte- 
rior a  statement  of  reasons  in  support  of 
his  appeal  within  the  time  allowed  by  the 
Department's  rules  of  practice. 
Edward  K.  Rudolph,  A-29496  (Nov.  20, 
1962) 
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An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  in  sup- 
port of  his  appeal  within  the  period  al- 
lowed for  filing  by  the  Department's  rules 
of  practice;  it  is  not  sufficient  that  the 
statement  of  reasons  was  filed  within  the 
10-day  grace  period  when  it  is  clear  that 
I  \  it  was  not  transmitted  within  the  period 
allowed  for  filing. 

Ival   L.    Sturdevant,    A-29710    (Nov.    28, 
1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
fails  to  file  any  statement  of  reasons  in 
support  of  the  appeal. 
; .    John  L.  Williams,  A-29731  (Nov.  28,  1962) 

When  no  statement  of  reasons  for  an 
i    appeal  to  the  Secretary  of  the  Interior  is 
filed,  the  appeal  will  be  dismissed. 
Howard  Leatherman,  d/b/a  Coos  County 
|    Sheep  Company,  A-29750  (Dec.  13,  1962) 
■    George    Riley    Baker,    Margaret    Baker, 
A-30111   (Dec.  16,  1963) 
William  B.   Collister,  A-30112    (Dec.   16, 
1963) 
George  A.  Ziegler,  A-30144  (Dec.  16, 1963) 

When  no  statement  of  reasons  for  an 
appeal  to  the  Director  of  the  Bureau  of 
Land  Management  is  filed,  the  appeal  is 
properly  dismissed. 

When  a  statement  of  reasons  for  an 
appeal  to  the  Director  of  the  Bureau  of 
|  Land  Management  is  not  transmitted  to 
'  the  office  of  the  Director  within  30  days 
after  the  notice  of  appeal  is  filed,  the 
appeal  is  properly  dismissed. 
George  A.  Henderson  et  ah,  A-29790 
(Jan.  15,  1963) 

A  statement  of  reasons  for  an  appeal  to 
the  Secretary  of  the  Interior  which  is  not 
responsive  to  the  issues  determined  by  the 
decision  appealed  from  but  addresses  itself 
to  another  case  affords  no  basis  for  a 
determination  of  the  charge  of  error  in 
the  decision  appealed  from,  and  the  appeal 
will  be  dismissed. 

The    Estate    of    James    Shaw,    A-29156 
(Jan.  24,  1963) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  no  statement  of  reasons  is 
filed  in  support  of  the  appeal. 
United  States  v.  Lelia  Pearl  Irish  et  ah, 
A-29837  (Jan.  29,  1963) 


George  W.  Collinson,  A-29142a   (Feb.  26 
1963) 

Alvin  U.  Leibson  et  al.,  A-29877  (Feb.  26, 
1963) 

Helen    Louise   Fenwick    et    al.,    A-29474 
(Apr.  29,  1963) 

Rangely  School  District  No.  Re  4,  A-29175a 
(June  3,  1963) 

An  appeal  to  the  Director  is  properly 
dismissed  where  no  statement  of  reasons  is 
filed  in  support  of  the  appeal. 
Henry  Wuya,  A-29915  (Apr.  2, 1963) 

Clyde  K.  Carrier,  A-30268  (June  18,  1964) 

A  notice  of  appeal  from  a  land  office 
decision  which  challenges  both  grounds  of 
the  land  office  action  and  states  facts  which 
the  appellant  believes  will  nullify  the  first 
ground  and  promises  the  later  submission 
of  evidence  to  nullify  the  second  satisfies 
the  requirement  for  a  timely  and  adequate 
statement  of  reasons  for  the  appeal  and 
it  is  immaterial  that  the  evidence  is  sub- 
mitted after  the  expiration  of  the  time 
allowed  for  the  filing  of  a  statement  of  rea- 
sons for  an  appeal. 

George  Henry  Rodda,  Jr.,  A-29285  (Apr.  12, 
1963) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  the  appellant  fails  to  point  out  any 
specific  error  in  the  decision  appealed  from 
and  alleges  only  that  the  decision  has  no 
basis  in  fact. 
Duncan  W.  Cleaves,  A-29354  (May  6, 1963) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
fails  to  mail  his  statement  of  reasons  for 
the  appeal  until  after  the  expiration  of  the 
period  within  which  it  was  required  to  be 
filed  even  though  it  was  received  within  the 
10-day  period  of  grace  provided  in  43  CFR 
221.92(b). 

Santa    Cruz   Lumber   Company,   A-29978 
(May  23,  1963) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  fails  to  file  a 
statement  of  reasons  in  support  of  the 
appeal. 

Jacob  N.  Wasserman,  A-29708   (July  15, 
1963) 
Grace  E.  Hutchins,  A-30259  (May  5,  1964) 
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Continental       Oil       Company,       A-30353 
(Nov.  23,  1964) 

William  Henrick  and  Vivian  Eileen  Hen- 
rick,  A-30342  (Nov.  23,  1964) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  file  a  statement  of  reasons  in  sup- 
port of  its  appeal  as  required  by  the  De- 
partment's rules  of  practice. 
Fannin  Brothers,  A-29990  (Aug.  13,  1963) 

When  an  appellant  does  not  file  a  state- 
ment of  reasons  in  his  appeal  to  the  Direc- 
tor, Bureau  of  Land  Management,  within 
the  time  prescribed  by  regulation,  the 
appeal  must  be  dismissed. 
Palm  Springs  Unified  School  District, 
A-300577  (Aug.  13,  1963) 

A  notice  of  appeal  which  states  merely 
that  the  decision  appealed  from  is  contrary 
to  the  law  and  facts  is  not  a  sufficient  spec- 
ification of  error  to  constitute  a  statement 
of  reasons  for  an  appeal  required  by 
the  rules  of  practice  and  the  appeal  'Kill 
be  dismissed  when  no  subsequent  state- 
ment of  reasons  is  filed  in  support  thereof. 
Edward  G.  Gee,  A-30042   (Aug.  26,  1963) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  statement  of  reasons  for  the  ap- 
peal is  not  filed  with  the  notice  of  appeal 
and  is  later  filed  in  the  office  of  the  State 
Director  instead  of  the  office  of  the  Di- 
rector in  Washington,  D.C.  after  the  period 
allowed  for  filing  and  is  subsequently  for- 
warded to  the  office  of  the  Director. 
Jack  T.  Belcher,  A-30105  (Aug.  27, 1963) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
for  failure  to  point  out  any  reasons  of  error 
in  the  decision  appealed  from  when  the  ap- 
pellant merely  explained  that  the  improper 
placement  of  a  signature  on  an  oil  and  gas 
lease  offer  form  was  simply  done  through 
inadvertence  and  mistake  and  requested 
consideration  of  new  forms,  but  such  forms 
were  not  submitted. 
M.  J.  Stansoury,  A-29699  ( Sept.  25, 1963) 

Appeals  to  the  Secretary  will  be  dis- 
missed when  statements  of  reasons  have 
not  been  filed  within  the  time  required  to 
support  the  appeals. 

Margaret    E.    Reynolds    et    al.,  A-30102 
(Oct.  2, 1963) 


When  no  statement  of  reasons  for  an 
appeal  to  the  Secretary  of  the  Interior  is 
filed  within  the  time  allowed  and  there- 
after the  appellant  seeks  to  incorporate  by 
reference  the  statement  of  reasons  pre- 
viously filed  by  him  on  his  appeal  to  the 
Director,  the  appeal  will  be  dismissed. 
United  States  v.  Lane  Minerals,  Inc., 
A-30086  (Oct.  11,  1963) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  the  appellant  fails  to  point  out  any 
specific  error  in  the  decision  appealed  from 
and  alleges  only  that  the  decision  is  er- 
roneous in  whole  or  in  part. 
Joann  E.  Horner,  A-30108  (Nov.  5,  1963) 

Where  an  appellant  files  a  timely  re- 
quest for  an  extension  of  time  to  file  a 
statement  of  reasons  in  support  of  his 
not  ice  of  appeal  and  files  a  statement  with- 
in the  extension  of  time  requested,  al- 
though the  request  for  extension  is  mis- 
filed  and  not  acted  upon  prior  to  the  filing 
of  the  statement,  the  request  may  subse- 
quently be  granted,  thus  making  timely 
the  filing  of  the  statement  of  reasons  and 
service  of  a  copy  of  the  statement  on  an 
adverse  party. 

Charles  Leivellen,  A-29644  (Nov.  5,  1963) 

70  I.D.  475 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appel- 
lant fails  to  mail  her  statement  of  reasons 
for  the  appeal  until  after  the  expiration 
of  the  period  within  which  it  was  required 
to  be  filed  even  though  it  was  received 
within  the  10-day  period  of  grace  provided 
in  43  CFR  221.92(b). 
Elgie  M.  Masson,  A-30110  (Nov.  5,  1963) 

In  determining  whether  a  notice  of  ap- 
peal from  a  decision  of  a  contracting  offi- 
cer states  with  sufficient  particularity  the 
grounds  of  the  appeal,  the  notice  is  to  be 
read  in  conjunction  with  documents  con- 
tained in  the  appeal  file  that  are  referred 
to  in  the  notice. 

Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Nov.  7,  1963)  70  I.D.  479 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  file  a  statement 
of  reasons  for  her  appeal. 
Mildred  I.  LaGore,  A-30156  (Dec.  13, 1963) 
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An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  the  appellant  fails  to  transmit  a 
statement  of  reasons  in  support  of  his  ap- 
peal within  the  period  required  hy  the  De- 
partment's rules  of  practice  although  the 
statement  is  received  within  the  10-day 
grace  period  provided  for  in  the  rules. 
James  H.  Fuqua,  A-30194  (Dec.  16,  1963) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  a  state- 
ment of  reasons  in  support  of  the  appeal. 
John  Martin  Pearson,  A-29674  (Dec.  18, 
1963)  70  I.D.  523 

An  appeal  to  the  Secretary  of  the  Inter- 
ior will  be  dismissed  when  the  appellant 
fails  to  file  any  statement  of  reasons  for 
the  appeal. 
William  H.  Riley,  A-29987  (Dec.  24,  1963) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appel- 
lant fails  to  mail  his  statement  of  reasons 
for  the  appeal  until  after  the  expiration 
of  the  period  within  which  it  was  required 
to  be  filed. 
Donald  E.  Jaeger,  A-30176  (Jan.  15,  1964) 

Where  an  appeal  to  the  Secretary  is  dis- 
missed on  the  ground  that  the  appellant 
failed  to  file  a  statement  of  reasons  for  the 
appeal,  and  a  further  search  of  the  De- 
partment's records  discloses  that  a  state- 
ment was  in  fact  timely  filed,  the  dismissal 
of  the  appeal  will  be  vacated  and  the  case 
will  be  considered  on  its  merits. 
Henry  R.  LichtwaJd,  A-29063  (Supp.) 
(Mar.  23,  1964) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior for  which  a  statement  of  reasons  is 
not  filed  with  the  notice  of  appeal  or  with- 
in 30  days  following  the  filing  of  the  notice 
of  appeal  or  within  extensions  of  time  al- 
lowed for  that  purpose  will  be  dismissed. 
United  States  v.  Patricia  Lemoge  Eudel- 
son,  A-30172  (Mar.  31, 1964) 

Where  an  applicant  for  land  purports 
to  appeal  from  a  decision  of  the  Director 
of  the  Bureau  of  Land  Management  re- 
jecting his  application  but  points  to  no 
error  in  the  decision  or  gives  no  other 


reason  for  appealing,  the  appeal  will  be 

dismissed. 

Edward   R.    Shepherd,   A-30189    (Apr.   9, 

1964) 

An  appeal  to  the  Secretary  is  properly 
dismissed  when  the  appellant  fails  to  point 
out  any  specific  error  in  the  decision  ap- 
pealed from. 

Raphael    P.    Sutton,    A-30248    (June    26, 
1964) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  a  state- 
ment of  reasons  in  support  of  the  appeal. 
Vera  Krupp,  A-30307  (Aug.  6,  1964) 

The  fact  that  the  proper  filing  fee  is 
not  paid  with  a  notice  of  appeal  does  not 
extend  the  running  of  the  time  within 
which  a  statement  of  reasons  is  required 
to  be  filed  until  the  time  when  the  proper 
fee  is  paid. 

United  States  v.  J.  S.  Devenny,  A-30289 
(Aug.  6, 1964) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  the  appellant  fails  to  point 
out   any   error   in   the   decision   appealed 
from. 
Rudolph  Ramon,  A-30309   (Nov.  5,  1964) 

Where  a  mining  claim  is  declared  in- 
valid by  a  land  office  on  the  ground  that  it 
was  located  on  withdrawn  land  and  the 
claimant  appeals  to  the  Director,  stating 
that  the  claim  is  in  effect  the  continuation 
of  an  earlier  claim  located  before  the 
withdrawal,  it  is  error  for  the  Director 
to  dismiss  the  appeal  on  the  ground  that 
the  claimant  failed  to  file  a  statement  of 
reasons  for  the  appeal. 
William  T.  Poates,  Liane  Poates,  A-30371 
(Nov.  23, 1964) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  does  not  file  a  state- 
ment of  reasons  in  support  of  the  appeal 
and  does  not  furnish  proof  that  he  served 
a  copy  of  his  notice  of  appeal  on  the  ad- 
verse party. 

United     States     v.     James     T.     Merrell, 
A-30346  (Nov.  24,  1964) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  fails  to  file  a  state- 
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ment  of  reasons  in  support  of  the  appeal 

within  the  time  required  by  the  rules  of 

practice. 

Helena  H.  Miller,  A-30389  (Dec.  15,  1964) 

An  appeal  to  the  Secretary  will  be  dis- 
missed when  no  statement  of  reasons  is 
filed  in  support  of  the  appeal. 
Thomas      Leonard      Gardner,      A-30367 
(Dec.  22,  1964) 
Jennie  K.  Irwin,  A-30368  (Dec.  22,  1964) 

St.     Joseph     Lead     Company,     A-30381 
(Dec.  22,  1964) 

Timely  Filing 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  with  the  Director  of  the  Bureau  of 
Land  Management  within  the  time  pre- 
scribed by  the  Department's  rules  of  prac- 
tice. 

Robert  Dale  Scarrow,  A-27023   (Jan.  11, 
1955) 

0.  J.  Bonnett,  A-27036  (Feb.  11,  1955) 
Len  Everett,  A-27050  (Mar.  23,  1955) 

State     of     Utah,     Kearns     Corporation, 
A-27091  (Apr.  13,  1955)  62  I.D.  141 

Albert  N.  Froom,  A-27124  (May  23,  1955) 

Paul  L.  Smith,  A-27176  (Sept.  22,  1955) 

Evelyn  Adams  Lyon,  A-27245    (Dec.   28, 
1955) 

Ralph  E.  Irving  et  ah,  A-27274  (Feb.  20, 
1956) 

Duncan  Miller,  A-27279  (Apr.  19,  1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  is  not  filed 
with  the  Director  of  the  Bureau  of  Land 
Management  within  the  time  prescribed 
by  the  Department's  rules  of  practice. 
Margaret  Oruber,  Camilo  Esparza,  Jr., 
State  of  Nevada,  A-26952b  (Feb.  11,  1955) 

James  M.  Stoos,  A-27042  (Mar.  23,  1955) 

Lee  Ormiston,  A-27355  (May  14,  1956) 

Isaac  A.  Himes,  A-27423  (Nov.  26,  1956) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  more  than  25  years 
after  the  Department  had  determined  the 
heirs  of  the  Indian  decedent,  must  be 
denied  on  the  ground  it  was  not  submitted 


within  the  period  of  time  prescribed  in 
the  Departmental  regulations. 
Estates  of  Susan  Wilson  Marshall,  Umpqua 
Allottee  No.  11-S  and  Dummy,  Coos  Bay 
Allottee  No.  131,  IA-129   (Feb.  15,  1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  where  the  notice  of  appeal  was 
not  filed  within  the  period  allowed  by  the 
Department's  rules  of  practice. 
Bernice  E.  Kincaid,  A-27043  (Mar.  18, 
1955) 

John  A.  Donnell,  A-27118  (May  11,  1955) 

Charles    F.    and    Charles    P.    McCuskey, 
A-27247   (Jan.  20,  1956)  63  I.D.  22 

Fred  Glenn,  Jr.,  A-27253  (Feb.  6,  1956) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  more  than  thirty-nine 
years  after  the  Department  had  determined 
the  heirs  of  the  Indian  decedent,  must  be 
denied  on  the  ground  it  was  not  submitted 
within  the  period  of  time  prescribed  in  the 
Departmental  probate  regulations. 
Estate  of  William  Slow,  Lower  Yanktonai 
Sioux  Allottee  No.  831,  IA-246  (Apr.  4, 
1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  where  notice  of  the  appeal  was 
not  filed  within  the  time  allowed  by  the 
Department's  rules  of  practice. 
William  E.  Gelder,  A-27084  (Apr.  12, 1955) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior which  is  filed  in  a  land  office  of  the 
Bureau  of  Land  Management  within  the 
30  days  allowed  by  the  rules  of  practice  of 
the  Department  for  the  taking  of  appeals 
to  the  Secretary  but  which  does  not  reach 
the  office  of  the  Director  of  the  Bureau  of 
Land  Management  at  Washington  until 
after  the  expiration  of  the  30-day  period 
is  not  timely  filed  and  will  be  dismissed. 
R.  L.  Greene  et  ah,  A-27181  (May  11, 1955) 

Chester  L.  Clymer,  A-26992  (Sept.  29, 1955) 

Under  the  present  regulations  and  prac- 
tice, the  Director  of  the  Bureau  of  Land 
Management  may  accept  late  appeals  from 
a  decision  of  the  manager  of  a  land  office. 
Leo  W.  Winter,  A-27097  (May  25, 1955) 
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A  petition  for  the  reopening  of  an  In- 
dian heirship  proceeding  more  than  28 
years  after  the  Department  has  determined 
the  heirs  of  the  Indian  decedent  must  be 
denied  on  the  ground  it  was  not  submitted 
within  the  period  of  time  prescribed  in  the 
Departmental  probate  regulations. 
Estate  of  Blue  Bug,  Fort  Berthold  Allottee 
No.  Jf34,  IA-174  (June  20, 1955) 

A  petition  for  the  reopening  of  an  In- 
dian heirship  proceeding  more  than  42 
years  after  the  Department  had  determined 
the  heirs  of  the  Indian  decedent,  must  be 
denied  on  the  ground  it  was  not  submitted 
within  the  period  of  time  prescribed  in  the 
Departmental  probate  regulations. 
Estate  of  Smoky  Jim,  Burns  Allottee  No.  84, 
IA-148  (June 20, 1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  within  the  time  prescribed  by  the 
Department's  rules  of  practice. 
Martha  Lee  Starns,  Administratrix,  Estate 
of  Laurence  S.  Starns,  Deceased,  A-27185 
(June  23,  1955) 

A  petition  for  rehearing  filed  in  the  es- 
tate of  a  deceased  Indian  which  seeks  to 
modify  the  inventory  of  the  estate  and 
exclude  property  acquired  by  the  decedent 
by  inheritance  in  probate  proceedings  com- 
pleted 17  years  earlier,  is  properly  treated 
as  a  petition  to  reopen  the  earlier  proceed- 
ings, and  will  be  denied  when  it  is  not 
timely  filed  under  the  regulations  appli- 
cable to  reopening  the  earlier  proceedings. 
Estate  of  Abbie  McDonald  Kemble  LeClair, 
Deceased  Ponca  Allottee  No.  Jf91,  IA-488 
(Aug.  25,  1955)  62  I.D.  337 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  which  is  filed 
in  a  land  office  of  the  Bureau  of  Land  Man- 
agement after  the  30-day  period  allowed  by 
the  rules  of  practice  of  the  Department  for 
the  taking  of  appeals  to  the  Secretary  is  not 
timely  filed  and  will  be  dismissed. 
Frank  A.  Porter,  A-27222  (Nov.  17, 1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior which  is  filed  in  a  district  grazing 
office  of  the  Bureau  of  Land  Management 
within  the  30  days  allowed  by  the  rules 
of  practice  of  the  Department  for  the  tak- 


ing of  appeals  to  the  Secretary  but  which 
does  not  reach  the  office  of  the  Director 
of  the  Bureau  of  Land  Management  at 
Washington  until  after  the  expiration  of 
the  30-day  period  is  not  timely  filed  and 
will  be  dismissed. 
Claude  Arrington,  A-27224  (Nov.  21, 1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  within  the  time  required  by  the  De- 
partment's rules  of  practice. 
John  C.  Sanborn  et  al.,  A-27218  (Dec.  12, 
1955) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  it  was  not 
filed  within  the  time  required  by  Depart- 
mental regulation. 
Maurice  Davis,  A-27198  (Jan.  5, 1956) 

An  appeal  to  the  Secretary  from  a  deci- 
sion by  the  Director  of  the  Bureau  of  Land 
Management  will  be  dismissed  where  it  is 
not  filed  within  30  days  after  service  of  a 
copy  of  the  Director's  decision  upon  the  ap- 
pellant. 
Curtis  D.  Wheeler,  A-27275  (Mar.  27, 1956) 

Under  a  Government  contract  that  con- 
tains the  usual  form  of  "disputes"  clause, 
providing  that  decisions  of  the  contracting 
officer  concerning  questions  of  fact  arising 
under  the  contract  shall  be  final  and  con- 
clusive unless  appealed  from  within  30 
days,  an  appeal  from  a  decision  of  the 
contracting  officer  must  be  dismissed  if 
the  notice  of  appeal  was  not  mailed  or 
otherwise  furnished  to  the  contracting  offi- 
cer within  the  30  days  allowed  by  the 
contract. 

Appeal    of    Emsco    Manufacturing    Com- 
pany, IBGA-66  (Apr.  6,  1956)        63  I.D.  92 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  where  it  is  not  filed  within  30 
days  after  service  of  a  copy  of  the  Direc- 
tor's decision  on  the  appellant  or  his  au- 
thorized agent. 

Leo  and  Imogene  Fagan,  A-27304  (May  14, 
1956) 

An  appeal  to  the  Secretary  from  a  deci- 
sion of  the  Director  of  the  Bureau  of  Land 
Management  will  be  dismissed  where  it  is 
not  filed  within  30  days  after  service  of  a 
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copy   of   the   Director's   decision   on   the 

appellant. 

George  D.  Palin,  A-27347  (May  14,  1956) 

Alfonso   Leto,    A-27319    (May    14,    1956) 

Patricia  Sagers,  A-27310   (May  14,  1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  where  the  appeal  is  not  filed 
within  the  time  allowed  by  the  Depart- 
ment's rules  of  practice. 
Carl  V.  Giem,  Harvey  Bros.,  Interveners, 
A-27299  (May  31,  1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  where  the  appeal  is  not  filed  with 
the  Director  within  the  30-day  period  al- 
lowed by  the  Department's  rules  of  practice 
for  the  taking  of  appeals  to  the  Secretary. 
Leslie  Ardell  Silliman,  Lester  Elden  Clem- 
ent et  al.,  A-27255,  A-27302  (May  31, 1956) 

Appeal  of  a  native  townsite  trustee's 
deed  of  certain  lots  in  the  townsite  of 
Wrangell,  Alaska,  to  a  non-native  may  be 
dismissed  on  the  ground  that  an  appeal 
14  years  after  the  action  complained  of 
is  not  presented  within  a  reasonable  time. 
Ownership  of  Lots  15  and  16,  Block  84,  in 
the  Townsite  of  Wrangell,  Alaska,  M-36355 
(June  27,  1956) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  decision  of 
the  manager  of  a  land  office  which  is  filed 
with  the  Director  after  the  30-day  period 
allowed  by  the  rules  of  practice  applicable 
to  Government  contests  against  mining 
claims  is  not  timely  filed  and  the  Director's 
action  in  dismissing  such  an  appeal  is 
proper. 

United   States  v.  Harry  A.   Schultz  and 
Susann  Schultz,  A-27296   (June  27,  1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  it  is  not  filed 
with  the  Director  of  the  Bureau  of  Land 
Management  within  the  time  prescribed 
by  the  Department's  rules  of  practice. 
D.  Miller,  A-27343  (July  3,  1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior which  is  filed  in  a  land  office  of  the 
Bureau  of  Land  Management  within  the 
30  days  allowed  by  the  Department's  rules 


of  practice  for  the  taking  of  appeals  to  the 
Secretary  but  which  does  not  reach  the 
office  of  the  Director  of  the  Bureau  of 
Land  Management  at  Washington  until 
after  the  expiration  of  the  30-day  period 
is  not  timely  filed  and  will  be  dismissed. 
David  R.  Daniel,  Melvin  R.  Taylor, 
A-27335  (July  16,  1956) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  will  be  dis- 
missed where  the  notice  of  appeal  is  not 
filed  within  the  time  prescribed  by  the  De- 
partment's rules  of  practice. 
Lloyd  R.  Hill,  C.  C.  Grove,  A-27379 
(July  16,  1956) 

Where  an  appeal  to  the  Secretary  is 
filed  late  but  the  appeal  is  in  reality  a 
continuation  of  a  proceeding  which  was 
previously  before  the  Secretary  on  appeal 
and  was  remanded  to  the  Bureau  of  Land 
Management  for  further  investigation  and 
action,  the  sanction  of  summary  dismissal 
for  a  late  appeal  need  not  be  invoked  and 
the  appeal  may  be  considered  on  the  merits. 
George  and  John  Arkoosh,  Vivian  Bahr, 
A-2698S   (Supp.)    (Aug.  14,  1956) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  the  decision  of  an  Examiner 
of  Inheritance  denying  a  petition  for  re- 
hearing, under  the  regulations  prescribing 
a  time  limit  within  which  such  appeals  may 
be  filed  cannot  receive  consideration  if  the 
appeal  was  not  filed  within  the  time  pre- 
scribed by  the  regulations  or  an  extension 
thereof  granted  by  the  Secretary  of  the 
Interior. 

Estate  of  Jack  (Jacquo  Naylor,  Yakima 
Allottee  No.  J,52S,  IA-623  (Sept.  5,  1956) 

Under  a  Government  contract  that  con- 
tains the  usual  form  of  "disputes"  clause, 
an  appeal  from  a  decision  of  the  contract- 
ing officer  must  be  dismissed  if  the  notice 
of  appeal  was  not  mailed  or  otherwise  fur- 
nished to  the  contracting  officer  within  the 
30  days  allowed  by  the  contract.  The 
Board  has  no  authority  to  waive  this  lim- 
itation or  otherwise  extend  the  30-day 
period. 

The  timeliness  of  an  appeal  is  governed 
by  the  time  that  elapsed  between  the  date 
when  the  findings  of  fact  and  decision 
were  received  by  the  contractor  and  the 
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date  when  the  notice  of  appeal  was  mailed 
to  the  contracting  officer,  and  not  by  the 
time  that  elapsed  between  the  date  when 
the  findings  of  fact  and  decision  were  re- 
ceived by  a  subcontractor  for  whose  bene- 
fit the  contractor  is  prosecuting  the  appeal 
and  the  date  when  the  appeal  papers  were 
mailed  to  the  contractor  by  the  subcon- 
tractor. 

Appeal  of  Wiscombe  Painting  Company, 
IBCA-78  (Oct.  26, 1956) 

Under  a  Government  contract  which 
provides  for  the  taking  of  an  appeal  within 
30  days,  but  does  not  specify  with  partic- 
ularity either  the  event  that  starts  or  the 
event  that  stops  the  running  of  this  period, 
the  time  for  appeal  begins  to  run  when  the 
contractor  actually  receives  its  copy  of  the 
decision  of  the  contracting  officer,  and  an 
appeal  that  is  not  mailed  by  the  contractor 
until  more  than  30  days  after  the  receipt 
of  such  copy  is  not  timely  and  must  be 
dismissed  for  lack  of  jurisdiction. 
Appeal  of  Bennett  Industries,  Inc., 
IBCA-102  (Apr.  23,  1957)  64  I.D.  113 

The  provisions  of  the  "disputes"  clause 
of  the  standard  forms  of  Government  con- 
tracts are  jurisdictional,  and  preclude  re- 
view of  the  contracting  officer's  decisions 
upon  questions  of  fact  arising  under  the 
contract  unless  an  appeal  is  taken  within 
the  30  days  allowed  for  that  purpose  by 
the  "disputes"  clause.  The  Board  of  Con- 
tract Appeals  has  no  authority  to  waive 
this  limitation  or  otherwise  extend  the 
30-day  period. 

Appeal  of  Westinghouse  Electric  Supply 
Company,   IBCA-107    (July  30,   1957) 

Where  under  the  Department's  rules  of 
practice  a  document  is  required  to  be  filed 
in  the  office  of  the  Director,  Bureau  of 
Land  Management,  the  document  is  not 
considered  filed  until  such  time  as  it  is 
actually  received  in  the  Director's  office, 
and  a  document  filed  in  a  land  office  is  not 
considered  filed  in  the  office  of  the  Direc- 
tor. 

Wilbert  Phillips,  Fletcher  Q.  Edwards, 
A-27470  (Sept.  23,  1957)  64  I.D.  385 

James  V.  A.  Carter,  A-27487  (Oct.  21, 
1957) 

Where  under  the  mail  delivery  proce- 
dure of  the  Department  registered  docu- 


ments for  all  bureaus,  except  the  Geologi- 
cal Survey,  are  delivered  to  the  Secretary's 
Mail  Center  and  receipted  there,  the  mail 
center  acts  as  agent  for  the  bureaus,  and 
a  registered  document  delivered  to  the 
mail  center  is  deemed  to  be  filed  in  the 
office  to  which  it  is  addressed  on  the  date 
delivery  is  made  to  the  mail  center. 

Where  a  document  is  required  to  be  filed 
in  the  office  of  the  Director,  Bureau  of 
Land  Management,  within  a  certain  pe- 
riod of  time  and  the  document  is  received 
in  the  Secretary's  Mail  Center  on  the  last 
day  of  the  time  allowed,  but  is  not  for- 
warded to  the  office  of  the  Director  until 
after  the  time  allowed  has  elapsed,  the 
mail  center  will  be  deemed  to  have  been 
the  agent  of  the  Director  for  receipt  of 
the  document  and  the  document  will  be 
considered  as  filed  on  time. 
Duncan  Miller,  A-27466  (Sept.  24,  1957) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  where  the  notice  of  appeal  was 
not  filed  with  the  Director  within  the  time 
allowed  by  the  Department's  rules  of 
practice. 

A  notice  of  appeal  to  the  Secretary  of 
the  Interior  from  a  decision  of  the  Director 
of  the  Bureau  of  Land  Management  which 
is  filed  in  a  land  office  of  the  Bureau  of 
Land  Management  within  the  30  days  al- 
lowed by  the  Department's  rules  of  practice 
for  the  taking  of  appeals  to  the  Secretary 
but  which  does  not  reach  the  office  of  the 
Director  of  the  Bureau  of  Land  Manage- 
ment at  Washington  until  after  the  expira- 
tion of  the  30-day  period  is  not  timely  filed 
and  will  be  dismissed. 
Andrew  T.  Johnson  et  al.,  A-27305 
(Sept.  25,  1957) 

A  notice  of  appeal  to  the  Secretary  of 
the  Interior  from  a  decision  of  the  Direc- 
tor of  the  Bureau  of  Land  Management 
which  is  mailed  on  the  thirty-first  day  after 
receipt  of  the  Director's  decision  from 
which  the  appeal  is  taken  will  not  permit 
waiver  of  the  rule  for  timely  filing  even 
though  the  appeal  is  received  within  the  10- 
day  period  of  grace  stipulated  in  43  CFR 
221.92(b)  and  will  be  dismissed. 
H.  L.  Stickney,  A-27765  (Aug.  26,  1958) 
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The  late  filing  of  a  statement  of  reasons 
for  an  appeal  to  the  Secretary  of  the  In- 
terior cannot  be  waived  where  the  record 
shows  that  the  statement  was  not  mailed  to 
the  Secretary  until  after  the  expiration  of 
the  period  of  time  within  which  the  state- 
ment was  required  to  be  filed,  even  though 
the  statement  was  received  within  the  10- 
day  period  of  grace  stipulated  in  43  CFR 
221.92(b). 

Duncan  Miller,  A-27673    (Aug.  29,  1958) 

65  I.  D.  380 

United  States  v.  Roland  A.  Laooe,  A-28064 
(July  16, 1959) 

James  M.  and  Winnie  E.  Smith,  A-28084 
(Aug.  17, 1959) 

The  late  payment  of  a  filing  fee  on  an 
appeal  to  the  Secretary  of  the  Interior 
cannot  be  waived  where  the  record  shows 
that  the  filing  fee  was  not  mailed  to  the 
Secretary  until  after  the  expiration  of 
the  period  of  time  within  which  the  filing 
fee  was  required  to  be  paid,  even  though 
the  fee  was  received  within  the  10-day 
period  of  grace  stipulated  in  43  CFR 
221.92(b). 

Christian  G.   Wieger,  A-27680    (Sept.  29, 
1958)  65  I.  D.  402 

Where,  in  an  appeal  to  the  Director,  Bu- 
reau of  Land  Management,  the  appellants 
telegraphed  a  request  for  an  extension  of 
time  within  which  to  file  a  statement  of 
reasons  in  support  of  their  appeal  on  the 
last  day  of  the  period  within  which  a  state- 
ment of  reasons  was  required  to  be  filed, 
and  because  of  circumstances  beyond  the 
control  of  the  appellants  the  request  was 
not  delivered  to  the  Bureau  until  after  the 
office  hours  provided  by  the  regulation  for 
the  filing  of  documents,  the  request  for  ex- 
tension may  be  considered  as  timely  filed 
and  the  appeal  need  not  be  summarily  dis- 
missed. 

United  States  v.  George  J.  Patee  et  al., 
A-27694  (Oct.  30,  1958) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  hearing  ex- 
aminer's decision  is  properly  denied  where 
the  notice  of  appeal  was  not  filed  within 
the  time  required  by  the  Department's  rules 
of  practice. 

United  States  v.  Bunno  E.  Matsen,  A-27712 
(Nov.  10,  1958)  65  I.  D.  453 


An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director,  Bu- 
reau of  Land  Management,  will  be  dis- 
missed where  the  appellants  fail  to  trans- 
mit notices  of  appeal  or  filing  fees  within 
the  30-day  period  required  by  the  rules  of 
practice  of  the  Department  although  the 
notices  of  appeal  and  filing  fees  are  re- 
ceived within  the  10-day  grace  period. 
Edwin  Roy  Hastings,  A-27831  (Nov.  13, 
1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  by  an  Examiner  of 
Inheritance  denying  a  petition  for  rehear- 
ing on  a  deceased  Indian's  estate  will  not  be 
favorably  considered  where  such  appeal 
was  not  filed  within  the  time  prescribed 
by  the  Departmental  probate  regulations, 
and  the  estate  has  been  distributed. 
Estate  of  Julia  Long  Cat  Big  Charger 
Ghost  Bear,  Pine  Ridge  Sioux  Allottee  No. 
6881,  IA-867  (Nov.  14,  1958) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  where  the  notice  of  appeal  was 
not  filed  with  the  Director  within  the  time 
allowed  by  the  Department's  rules  of 
practice. 

Beverly  P.  RoUnson,  A-27778    (Nov.  24, 
1958) 

A  notice  of  appeal  to  the  Secretary  of 
the  Interior  from  a  decision  of  the  Director 
of  the  Bureau  of  Land  Management  which 
is  mailed  after  the  end  of  the  thirty-day 
period  following  receipt  of  the  Director's 
decision  from  which  the  appeal  is  taken  will 
not  permit  waiver  of  the  rule  for  timely 
filing  even  though  the  appeal  is  received 
within  the  ten-day  period  of  grace  stipu- 
lated in  43  CFR  221.92(b),  and  the  appeal 
will  be  dismissed. 

William  G.  Tauscher,  Andrew  F.  Taylor, 
A-27878  (Mar.  5, 1959) 

When  the  15-day  period  prescribed  for 
the  filing  of  a  supporting  brief  addressed 
to  the  Board  of  Contract  Appeals  expires 
on  a  Sunday,  the  contractor  has  until  the 
following  day  to  complete  the  filing  with 
the  Board. 

Appeal  of  Henly  Construction  Company. 
Inc.,  IBCA-165  (Mar.  18, 1959) 
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An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  if  the  notice  of 
appeal  is  not  filed  or  the  filing  fee  paid 
within  the  period  prescribed  by  the  De- 
partment's rules  of  practice. 
Ollie  W.  Brooks,  A-27856  (Mar.  30,  1959) 

66  I.D.  108 

A  contracting  officer's  findings  that  the 
drawings  submitted  to  bidders  and  incor- 
porated in  the  executed  contract  contained 
data  from  which  in  about  2  hours'  time  a 
qualified  person  could  prepare  an  estimate 
of  quantity  which  would  have  revealed  that 
the  material  to  be  excavated  did  not  exceed 
the  quantity  that  was  ultimately  removed, 
deals  with  technical  engineering  questions 
which  are  essentially  questions  of  fact  un- 
der the  "disputes"  clause  of  the  standard 
form  of  Government  construction  contract. 
Hence,  an  appeal  from  such  findings  must 
be  taken  within  30  days  from  receipt  of  the 
findings. 

When  the  30th  or  last  day  on  which  an 
appeal  may  be  taken  from  findings  of  fact 
under  the  "disputes"  clause  falls  on  a  State 
holiday  not  declared  by  the  Congress  to  be 
a  legal  public  holiday,  the  time  for  taking 
the  appeal  is  not  extended  to  the  next  busi- 
ness day. 

Appeal  of  Bushman  Construction  Company, 
IBOA-193  (Apr.  23, 1959)  66 1.D.  156 

A  statement  of  reasons  for  an  appeal 
which  is  mailed  on  the  31st  day  after  the 
filing  of  the  notice  of  appeal  will  not  per- 
mit waiver  of  the  rule  for  timely  filing 
even  though  such  statement  is  received 
within  the  10-day  period  of  grace  stipu- 
lated in  43  CFR  221.92(b),  and  the  appeal 
is  properly  dismissed. 

Lucille  Ethel  Cruz  et  al.,  A-27931  (May  21, 
1959) 

The  late  filing  of  a  statement  of  reasons 
for  an  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  cannot  be  waived 
where  the  record  shows  that  the  statement 
of  reasons  was  not  mailed  to  the  Director 
until  after  the  expiration  of  the  period  of 
time  within  which  the  statement  was  re- 
quired to  be  filed,  even  though  the  state- 
ment was  received  within  the  10-day  period 
of  grace  stipulated  in  43  CFR  221.92  (b ) . 
T.  H.  McElvain,  Forrest  B.  Miller,  A-27912 
(May  29, 1959) 


A  petition  for  rehearing  and  appeal  filed 
in  the  case  of  a  deceased  Indian  which 
seeks  to  modify  the  inventory  of  the  estate 
and  to  exclude  property  acquired  by  the 
decedent  in  probate  proceedings  completed 
17  years  earlier,  is  in  effect  an  attempt  to 
reopen  the  earlier  proceedings,  and  will  be 
denied  when  it  is  not  timely  filed  under  the 
regulations  applicable  to  reopening  the 
earlier  proceedings. 

Estate  of  Helen  White  Coat,  Elk  Nation, 
IA-856  (June  17,  1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  notice 
of  appeal  was  not  filed  with  the  Director 
of  the  Bureau  of  Land  Management  within 
the  time  allowed  by  the  Department's  rules 
of  practice. 

Norman  B.  Wolford,  A-28129  (July  28, 
1959) 

Under  the  rules  governing  procedure 
before  the  Board  of  Contract  Appeals  a 
request  for  reconsideration  that  is  mailed 
within  the  period  allowed  for  the  filing  of 
such  requests,  but  that  is  not  delivered 
until  after  the  end  of  that  period,  is  not 
timely. 

Appeals  of  Inter-City  Sand  and  Gravel  Co. 
and  John  Kovtynovich,  IBOA-128  (Aug.  27, 
1959)  66  I.D.  313 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  files  a  statement  of  the 
reasons  for  his  appeal  within  the  10-day 
grace  period  allowed  by  the  Department's 
rules  of  practice  but  did  not  mail  the  state- 
ment until  after  the  expiration  of  the  30- 
day  period  within  which  the  statement  was 
required  to  be  filed. 
Paul  E.  Brand,  A-28079  (Oct.  15,  1959) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  manager's 
decision  was  properly  rejected  where  it 
was  not  filed  within  the  time  required  by 
the  Department's  rules  of  practice. 
J.  S.  Thompson,  R.  D.  Laird,  A-2S098 
(Oct.  29,  1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant does  not  mail  his  statement  of  reasons 
until  after  the  date  on  which  it  is  due, 
even  though  it  is  received  within  the  10- 
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day  grace  period  provided  in  43  CFR,  1954 

Rev.,  221.92(b)  (Supp.). 

Francis  J.  Burns,  A-28257  (Dec.  1,  1959) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  by  an  Examiner 
of  Inheritance  denying  a  petition  for  re- 
hearing to  consider  a  claim  against  a  de- 
ceased Indian's  estate  will  not  be  enter- 
tained when  such  appeal  was  not  filed 
within  the  time  specified  under  the  De- 
partmental probate  regulations. 
Estate  of  Coffee  No.  2,  Roseoud  Sioux  Allot- 
tee No.  8646,  IA-926  (Dec.  18,  1959) 

The  provision  of  the  general  rules  of 
practice  of  the  Department,  43  CFR,  1954 
Rev.,  1958  Supp.,  221.92(b),  permitting  a 
waiver  of  the  late  filing  of  a  document  re- 
quired to  be  filed  within  a  certain  time 
provided  the  document  is  shown  to  have 
been  transmitted  within  that  period  of  time 
and  received  within  10  days  after  the  filing 
was  required,  does  not  apply  to  appeals  to 
the  Director  arising  under  the  Federal 
Range  Code  for  Grazing  Districts. 
Stanley  Oarthofner,  Duvall  Brothers, 
A-28052  (Jan.  12,  1960)  67  I.D.  4 

The  late  filing  of  a  request  for  extension 
of  time  within  which  to  file  a  statement 
of  reasons  for  an  appeal  to  the  Director  of 
the  Bureau  of  Land  Management  cannot 
be  waived  where  the  record  shows  that  the 
request  was  not  mailed  until  after  the  ex- 
piration of  the  period  of  time  within  which 
the  statement  of  reasons  was  required  to 
be  filed. 

James  B.  Temple  et  al.,  A-28285  (Jan.  20, 
1960) 

The  provision  of  the  general  rules  of 
practice  of  the  Department,  43  CFR,  1958 
Supp.,  221.92(b),  permitting  a  waiver  of 
the  late  filing  of  a  document  required  to 
be  filed  within  a  certain  time  provided  the 
document  is  shown  to  have  been  trans- 
mitted within  that  period  of  time  and 
received  within  10  days  after  the  filing  was 
required,  does  not  apply  to  appeals  to  the 
Director  arising  under  the  Federal  Range 
Code. 
Br.  S.  T.  Clarke,  A-28187  (Feb.  11,  1960) 

A  request  for  reconsideration  will  be 
denied  when  it  appears  doubtful  that  it  has 
been  authorized  by  the  appellant  corpora- 
tion ;  when  it  has  been  filed  a  day  late ;  and, 


in  any  event,  it  merely  reiterates  the 
grounds  originally  advanced  in  support  of 
the  appeal. 

Appeal  of  Henly  Construction  Company, 
IBCA-165  (Mar.  1,1960) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  notice  of 
appeal,  although  received  within  the  10- 
day  grace  period  after  the  30  days  allowed 
for  filing  a  notice  of  appeal,  was  not  mailed 
until  after  the  end  of  the  30-day  period. 
Gary  M.  Maguire,  A-28211  (Mar.  7, 1960) 

M.  M.  O'Malley,  A-28514  (July  25, 1960) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  notice 
of  appeal  is  not  filed  within  the  time  re- 
quired by  the  Department's  rules  of  prac- 
tice, and  the  late  filing  may  not  be  waived 
where  the  notice  of  appeal  is  not  mailed 
to  the  Secretary  until  after  the  expiration 
of  the  period  of  time  within  which  it  was 
required  to  be  filed,  even  though  the  notice 
is  received  within  the  10-day  grace  period 
stipulated  in  43  CFR  221.92  (b ) . 
Arthur  M.  Moylan,  Jr.,  A-28237  (Mar.  29, 
1960) 

A  statement  of  reasons  for  an  appeal  to 
the  Director,  Bureau  of  Land  Management, 
which  is  filed  in  the  land  office  after  the 
30th  day  following  the  filing  of  the  notice  of 
appeal  and  is  forwarded  by  the  land  office 
to  the  Director's  office  in  Washington  will 
not  permit  waiver  of  the  rule  for  timely 
filing,  even  though  it  was  received  within 
the  10-day  period  of  grace  stipulated  in  43 
CFR  221.92(a),  and  the  appeal  is  properly 
dismissed. 
Frieda  B.  Anson,  A-28343  (Apr.  11, 1960) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  notice 
of  appeal  is  not  filed  within  the  time  re- 
quired by  the  Department's  rules  of  prac- 
tice, and  the  late  filing  may  not  be  waived 
where  the  notice  of  appeal  is  not  mailed  to 
the  Director,  Bureau  of  Land  Management, 
until  after  the  expiration  of  the  period 
of  time  within  which  it  was  required  to  be 
filed,  even  though  the  notice  is  received 
within  the  10-day  grace  period  stipulated 
in  43  CFR  221.92(b). 
Ethel  V.  Chapman,  A-28421  (May  17, 1960) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
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when  the  statement  of  reasons  for  the  ap- 
peal is  not  tiled  with  the  notice  of  appeal 
and  is  later  filed  in  the  land  office  within 
the  extension  of  time  granted  by  the  Direc- 
tor, but  is  forwarded  to  the  Director  after 
the  expiration  of  such  time  and  is  received 
in  the  office  of  the  Director  within  the  pe- 
riod allowed  by  the  grace  provision  of  the 
rules  of  practice  since  the  deposit  of  the 
document  in  the  manager's  office  cannot 
be  construed  as  a  transmission  of  the  docu- 
ment to  the  Director. 

Malcolm  C.  Petrie,  A-28229  (May  25, 1960) 

67  I.D.  220 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellants 
fail  to  file  a  statement  of  reasons  for  their 
appeal  within  the  time  required  by  the 
Department's  rules  of  practice,  and  the  late 
filing  may  not  be  waived  where  the  state- 
ment of  reasons  is  not  mailed  to  the  Secre- 
tary until  after  the  expiration  of  the 
period  of  time  within  which  it  was  re- 
quired to  be  filed,  even  though  the  state- 
ment is  received  within  the  10-day  grace 
period  stipulated  in  43  CFR  221.92(b). 
Herbert  E.  Mattheus  et  ah,  A-28392 
(Aug.  4,  1960) 

A  notice  of  appeal  to  the  Secretary  of 
the  Interior  from  a  decision  of  the  Director 
of  the  Bureau  of  Land  Management  which 
is  mailed  at  least  two  days  after  the  end 
of  the  30-day  period  following  receipt  of 
the  Director's  decision  from  which  the  ap- 
peal is  taken  will  not  permit  waiver  of  the 
rule  for  timely  filing  even  though  the 
notice  is  received  within  the  10-day  period 
of  grace  stipulated  in  43  CFR  221.92(b) 
and  the  appeal  will  be  dismissed. 
Victor  A.  Johnson,  A-28303  (Sept.  19, 1960) 

Where  the  statement  of  reasons  for  an 
appeal  to  the  Director,  Bureau  of  Land 
Management,  was  not  mailed  for  filing 
within  the  period  required  by  the  Depart- 
ment's rules  of  practice  for  its  being  filed, 
the  delay  in  filing  will  not  be  waived  al- 
though the  statement  is  received  within 
the  10-day  grace  period  and  dismissal  of 
the  appeal  is  proper. 
James  D.  Williams,  A-28522  (Oct.  3,  1960) 

An  appeal  pursuant  to  the  Disputes  pro- 
vision, Clause  6  of  Standard  Form  23A, 
which  provides  for  the  taking  of  an  appeal 


within  30  days,  must  indicate  an  intention 
to  appeal  from  the  contracting  officer's 
decision,  to  higher  authority,  in  order  to 
preserve  the  contractor's  right  to  appeal. 
The  words  "We  take  exception  to  *  *  *" 
was  insufficient  to  indicate  such  intention 
when  the  purported  letter  of  appeal  was 
addressed  to  the  contracting  officer  only, 
and  not  to  the  "head  of  the  Department" 
or  his  representative,  as  prescribed  by  the 
Disputes  clause. 

Appeal  of  Rea  Construction  Company, 
IBCA-227   (Nov.  4,  1960) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  statement 
of  reasons  is  filed  within  the  10-day  grace 
period  permitted  for  such  filing  but  is  not 
mailed  within  the  30-day  period  allowed 
for  filing  a  statement  of  reasons. 
Noel  F.  Searcy,  A-28587   (Nov.  15,  1960) 

When  notice  of  appeal  to  the  Secretary 
is  mailed  by  the  appellant  thirty-one  days 
after  he  receives  a  copy  of  the  decision 
from  which  he  seeks  to  appeal,  it  will  be 
dismissed  even  though  the  notice  of  appeal 
is  received  within  the  10-day  grace  period 
provided  by  the  rules  of  practice. 
Ralph  C.  Ault,  Otis  R.  Rawls,  A-28574 
(Nov.  22,  1960) 

When  an  appellant  mails  his  notice  of 
appeal  to  the  Secretary  33  days  after  he 
receives  a  copy  of  the  decision  he  is  ap- 
pealing from,  the  appeal  will  be  dismissed 
even  though  the  notice  is  received  within 
the  10  day  grace  period  provided  by  the 
rules  of  practice. 
Mike  Abraham,  A-28616   (Nov.  29,  1960) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  notice 
of  appeal  is  not  filed  within  the  time  re- 
quired by  the  Department's  rules  of  prac- 
tice, and  the  late  filing  may  not  be  waived 
where  the  notice  of  appeal  is  not  mailed 
to  the  Secretary  until  after  the  expiration 
of  the  period  of  time  within  which  it  was 
required  to  be  filed,  even  though  the  notice 
is  received  within  the  10-day  grace  period 
provided  for  in  43  CFR  221.92(b). 
Mrs.  Cora  Smith,  A-28548  (Dec.  28,  1960) 

The  late  filing  of  a  statement  of  reasons 
for  an  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  cannot  be  waived 
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when  the  statement  was  not  mailed  to  the 
Director  until  after  the  expiration  of  the 
period  within  which  it  was  required  to  be 
filed  even  though  it  was  received  within 
the  10-day  period  of  grace  stipulated  in 
43  CFR  221.92(b). 
John  Henry  Geisler,  A-28639  (Jan.  4, 1961) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  statement  of  reasons  for  the 
appeal  is  not  filed  with  the  notice  of  ap- 
peal and  is  later  filed  in  the  land  office 
within  the  period  for  filing,  and  is  for- 
warded to  the  Director  after  the  expira- 
tion of  such  period  and  is  received  in  the 
office  of  the  Director  within  the  period 
allowed  by  the  grace  provision  of  the  rules 
of  practice,  since  the  deposit  of  the  docu- 
ment in  the  manager's  office  cannot  be  con- 
strued as  a  transmission  of  the  document 
to  the  Director. 
Robert  F.  Eddy,  A-28640  (Jan.  27,  1961) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  files  a  statement  of 
the  reasons  for  the  appeal  in  the  office 
of  the  Director  within  the  10-day  grace 
period  allowed  by  the  Department's  rules 
of  practice  but  does  not  transmit  the  state- 
ment for  filing  within  the  30-day  period 
required  by  the  rules  of  practice. 
Louis  Richman,  A-28658  (Feb.  7,  1961) 

An  appeal  from  a  denial  by  an  Examiner 
of  Inheritance  of  a  petition  for  rehearing 
in  order  to  be  effective  must  be  filed  within 
the  period  provided  by  25  OFR  15.19. 
Estate  of  Alex  (Boney)  Dixon  and  Ken- 
neth A.  Dixon,  IA-1148  (Apr.  28,  1961) 

The  Board  will  not  dismiss  an  appeal, 
and  will  consider  it  to  be  filed  timely 
where  an  action  taken  by  the  contractor- 
appellant  within  the  appeal  period  in- 
dicates its  present  intent  to  appeal  to 
higher  authority.  If  that  action  is  fol- 
lowed by  formalization  within  a  reason- 
able time,  such  formalization  will  be 
taken  into  consideration  as  one  of  the 
factors  in  arriving  at  the  conclusion  that 
a  letter  of  dissatisfaction  or  protest  con- 
stitutes a  timely  appeal  within  the  mean- 
ing of  the  "disputes"  clause.  The  wording 
of  the  "disputes"  clause  itself  indicates, 


under    the     circumstances,     the     present 
intent  to  appeal  to  higher  authority. 
Appeal    of    Midland    Construction,    Inc., 
IBCA-272  (May  3,  1961)  68  I.D.  124 

A  notice  of  appeal  prematurely  filed  is 
not  validated  merely  by  the  subsequent 
issuance  of  a  decision  by  the  contracting 
officer  on  the  same  subject  as  that  covered 
by  the  notice. 

Appeal      of     Alcan     Pacific      Company, 
IBCA-276  (May  8,  1961)  68  I.D.  133 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  land  office 
decision  is  properly  rejected  when  the 
statement  of  reasons  is  not  filed  or  mailed 
within  the  period  allowed  by  the  Depart- 
ment's rules  of  practice,  and  it  is  imma- 
terial that  the  adverse  party  did  not  re- 
quest a  dismissal  because  of  the  late  filing. 
Western  Oil  &  Minerals,  Inc.  et  al., 
A-28778  (July  7, 1961) 

A  notice  of  appeal  to  the  Secretary  of  the 
Interior  from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  which  is 
mailed  after  the  expiration  of  30  days  from 
receipt  of  the  Director's  decision  will  not 
permit  the  waiver  of  the  rule  for  timely 
filing  even  though  the  appeal  is  received 
within  the  10-day  grace  period  stipulated  in 
43  CFR,  1959  Supp.,  221.92(b),  and  the 
appeal  will  be  dismissed. 
Chase  Driggs  and  Merle  O.  Driggs, 
A-28684  (July  14,  1961) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  submits  his  statement 
of  reasons  for  the  appeal  subsequent  to  fil- 
ing his  notice  of  appeal  and  mails  it  to  the 
land  office  within  the  30-day  period  allowed 
by  the  rules  of  practice  for  filing  a  state- 
ment of  reasons,  but  the  statement  is  not 
forwarded  by  the  land  office  to  the  Director 
until  after  the  30-day  period  has  expired. 
Charles  Culverwell,  A-28770  (July  17, 
1961) 

The  Board  is  without  jurisdiction  to  con- 
sider an  untimely  appeal.  To  consider  an 
untimely  appeal  would  serve  no  useful  pur- 
pose and  would  occasion  an  unnecessary 
expenditure  of  time  and  money  by  the 
parties  and  the  Board. 
Appeal  of  Ray  Kizer  Construction  Com- 
pany, IBCA-274   (Aug.  8,  1961) 
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Where  a  notice  of  appeal  is  filed  one 
day  after  the  expiration  of  the  30-day 
period  allowed  for  taking  an  appeal  but  the 
notice  was  transmitted  on  the  last  day  of 
the  period,  the  delay  in  filing  will  be 
waived. 
Agripina  Acosta,  A-28781  (Aug.  30, 1961) 

Where  an  appeal  to  the  Director  of  the 
Bureau  of  Land  Management  is  dismissed 
because  the  statement  of  reasons  is  shown 
by  a  postmark  to  have  been  mailed  on  the 
31st  day  after  the  notice  of  appeal  was 
filed  and  it  is  shown  on  appeal  to  the  Sec- 
retary that  the  appellant  deposited  the  en- 
velope containing  the  statement  in  a  mail- 
box on  the  last  day  of  the  30-day  period 
within  which  it  was  required  to  be  filed,  the 
dismissal  will  be  set  aside. 
John  W.  Monzel  ct  al.,  A-28817  (Aug.  31, 
1961) 

A  petition  for  the  reopening  of  an  Indian 
heirship  proceeding  more  than  sixteen 
years  after  the  Department  determined  the 
heirs  of  the  Indian  decedent  must  be  denied 
on  the  ground  it  was  not  submitted  within 
the  period  of  time  prescribed  in  the  Depart- 
mental probate  regulations. 
Estate  of  Mrs.  Jack  Bowstring  or  Bonnea- 
sheak  or  Pone  Ansh  Eke  Unallotted  Red 
Lake  Chippewa  Indian,  IA-1250  ( Sept.  11, 
1961)  68  I.D.  262 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  statement  of  reasons  for  the  ap- 
peal is  not  filed  with  the  notice  of  appeal 
and  is  later  filed  in  the  land  office  within 
the  period  in  which  it  was  required  to  be 
filed  but  is  forwarded  to  the  Director  after 
the  expiration  of  such  time  and  is  received 
in  the  office  of  the  Director  within  the  pe- 
riod allowed  by  the  grace  provision  of  the 
rules  of  practice  since  the  deposit  of  the 
document  in  the  land  office  cannot  be  con- 
strued as  a  transmission  of  the  document 
to  the  Director. 
Albert  F.  Bolz,  A-28722  (Oct.  27,  1961) 

The  late  filing  of  a  statement  of  reasons 
for  an  appeal  to  the  Secretary  of  the  Inte- 
rior cannot  be  waived  when  the  record 
shows  that  the  statement  was  not  mailed 
to  the  Secretary  until  after  the  expiration 
of  the  period  of  time  within  which  it  was 
required  to  be  filed,  even  though  it  was 


received  within  the  10-day  grace  period 
stipulated  in  the  rules  of  practice. 
George  M.  Annis,  A-28795  (Nov.  6,  1961) 
An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of  the 
Bureau  of  Land  Management  will  be  dis- 
missed where  the  notice  of  appeal  is  not 
filed  within  the  30-day  period  prescribed 
by  the  Department's  rules  of  practice  and, 
although  received  during  the  10-day  grace 
period,  was  not  transmitted  within  the  30- 
day  period. 

John  E.   Cunningham,  A-28902    (Nov.  6, 
1961) 

On  an  appeal  to  the  Director,  Bureau  of 
Land  Management,  the  failure  to  mail  or 
transmit  the  statement  of  reasons  for  the 
appeal  within  the  time  it  was  required  to 
be  filed  subjects  the  appeal  to  summary 
dismissal. 

Homer  A.  Hansen  et  al.,  A-28848  (Nov.  20, 
1961) 

A  decision  sent  by  certified  mail  by  the 
land  office  to  an  applicant  for  public  land 
to  his  address  of  record  in  the  land  office 
and  forwarded  by  the  post  office  in  the 
city  of  his  residence,  pursuant  to  instruc- 
tions of  the  addressee,  to  a  hotel  in  an- 
other city  and  accepted  by  the  hotel  while 
the  applicant  was  a  guest  in  the  hotel  is 
regarded  as  served  upon  the  applicant  so 
that  the  period  for  appeal  commences  to 
run  from  the  date  of  receipt  by  the  hotel, 
and  it  is  proper  to  refuse  consideration  of 
an  appeal  transmitted  to  the  land  office 
more  than  30  days  after  that  date. 
Theodore  Pilger,  A-28984  (Nov.  21,  1961) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  appellant  does  not  trans- 
mit the  required  filing  fee  within  the  period 
of  time  in  which  it  is  required  to  be  paid 
although  the  filing  fee  is  received  within 
10  days  after  the  end  of  that  period. 
C.  Bland  Jamison,  A-29126  (Feb.  19, 1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  file  any  state- 
ment of  reasons  in  support  of  the  appeal,  or 
files  a  statement  of  reasons  within  the 
10-day  grace  period  permitted  by  the  rules 
of  practice  but  does  not  transmit  it  within 
the  30-day  period  required  by  the  rules, 
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or  files  a  statement  after  the  end  of  the 

grace  period. 

Edwin  F.  Parker  et  al.,  A-28992  (Feb.  28, 

1962) 

An  appeal  to  the  Secretary  must  be  dis- 
missed when  the  notice  of  appeal  is  trans- 
mitted after  the  end  of  the  30-day  period 
in  which  it  was  required  to  be  filed. 
Melvin  Church,  Jack  M.  Gardner,  A-29084 
(Mar.  5,  1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  notice  of  appeal  is  mailed 
five  days  after  the  end  of  the  30-day  period 
in  which  it  is  required  to  be  filed. 
Emil  Clayton  Koontz,  A-29017  (Mar.  21, 
1962) 

An  appeal  is  properly  dismissed  when 
the  appellant  fails  to  transmit  a  statement 
of  reasons  in  support  of  his  appeal  within 
the  period  required  by  the  Department's 
rules  of  practice  although  the  statement  is 
received  within  the  10-day  grace  period 
provided  for  in  the  rules. 
Newville,  Koenig  d  Associates,  Inc.,  et  al., 
A-28962  (Mar.  21,  1962) 

An  appeal  to  the  Secretary  will  be  dis- 
missed where  the  statement  of  reasons  is 
mailed  after  the  end  of  the  30-day  period 
in  which  it  is  required  to  be  filed. 
Allan  Stowe,  A-29162  (Apr.  30, 1962) 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  where  the  appellant 
fails  to  mail  his  notice  of  appeal  within  the 
30-day  period  allowed  for  filing  of  the  ap- 
peal. 

Mary  J.  Escudero  et  al.,  A-28807  (May  17, 
1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  statement  of  reasons  is  not  sent 
to  the  Director's  office  within  30  days  after 
the  notice  of  appeal  is  filed. 
William  F.  Peron,  A-29182  (May  21,  1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  notice 
of  appeal  is  deposited  with  a  hearing  exam- 
iner during  the  period  in  which  it  was  re- 
quired to  be  filed  in  the  office  of  the  Direc- 
tor but  is  not  forwarded  to  the  Director's 
office  until  after  the  end  of  the  period, 
even  though  it  was  received  in  the  Direc- 
tor's office  within  the  period  allowed  by  the 


grace  provision  of  the  rules  of  practice 
since  the  deposit  of  the  document  with  the 
hearing  examiner  cannot  be  regarded  as  a 
transmission  of  the  document  to  the  Direc- 
tor. 

United  States  v.  Jack  Brinkhoff  and  Polly 
Brinkhoff,  A-29145  (May  21,  1962) 

An  appeal  to  the  Secretary  will  be  dis 
missed  when  the  appellant  fails  to  transmit 
the  filing  fee  for  the  appeal  within  the  30- 
day  period  allowed  for  filing  the  notice  of 
appeal. 

Milton  H.  Lichtenicalner  et  al.,  A-28825 
et  al.  (May  31,  1962)  69  I.D.  71 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  fails  to  mail  a  state- 
ment of  reasons  in  support  of  his  appeal 
within  the  period  allowed  for  filing  the 
statement  even  though  the  statement  is  re- 
ceived in  the  office  in  which  it  is  required 
to  be  filed  within  the  10-day  period  allowed 
by  the  grace  rule. 
Tom  Clay  Collcy,  A-29217  (July  2, 1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  statement  of  reasons  for  the  ap- 
peal is  not  filed  with  the  notice  of  appeal 
and  is  later  filed  in  the  land  office  instead 
of  the  office  of  the  Director  within  the 
period  allowed  for  filing  and  is  subsequent- 
ly forwarded  to  the  office  of  the  Director 
after  the  expiration  of  such  period. 
Mr.  and  Mrs.  William  Alenius,  A-29222 
(July  9,  1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appellant 
fails  to  mail  his  statement  of  reasons  for 
the  appeal  until  after  the  expiration  of  the 
period  within  which  it  was  required  to  be 
filed  even  though  it  was  received  within 
the  10<lay  period  of  grace  stipulated  in  43 
CFR  221.92(b). 

Allen  Loeschen  et  al.,  A-28700  (July  11, 
1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  appel- 
lant fails  to  transmit  a  statement  of  rea- 
sons in  support  of  the  appeal  within  the 
time  allowed  for  filing. 
Joe  C.  Olguin,  A-29230  (July  12  ,1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  notice  of 


appeal  is  not  transmitted  to  the  proper 
office  for  filing  within  the  period  allowed 
for  appeal. 

Martha  L.  Chudacoff  et  al,  A-29374, 
A-29442  (Sept.  18,  1962) 
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An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  appellant  files  a  statement  of  rea- 
sons within  the  10-day  grace  period  allowed 
by  the  Department's  rules  of  practice  but 
fails  to  transmit  the  statement  to  the  Di- 
rector's office  within  the  30-day  period 
allowed  for  filing  the  statement.  Mailing 
of  the  statement  to  or  filing  the  statement 
in  the  land  office  is  not  transmission  to  the 
Director. 

Bette  Amen  Elwell  et  al.,  A-29353,  A-29395, 
A-29477,  A-29608,  A-29623  (Sept.  18,  1962) 

Appeals  to  the  Secretary  will  be  dis- 
missed where  the  appellants  mail  the  filing 
fees  after  the  end  of  the  30-day  period  in 
which  they  are  required  to  be  paid,  even 
though  they  are  received  within  the  10-day 
grace  period  thereafter. 
Andrew  W.  Kern  et  al,  A-28929  (Sept.  25, 
1962) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  when  the  notice  of  appeal  was 
mailed  after  the  30-day  period  allowed  by 
the  Department's  rules  of  practice  for  filing 
the  notice  of  appeal. 
Virgie  Lee  et  al,  A-29657  (Sept.  28.  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  statement  of  reasons  for  the  ap- 
peal is  not  filed  with  the  notice  of  appeal 
and  is  later  filed  in  the  land  office  and  for- 
warded to  the  Director  and  filed  in  the 
office  of  the  Director  after  the  end  of  the 
30-day  period  allowed  by  the  rules  of  prac- 
tice for  the  filing  of  a  statement  of  reasons 
that  is  not  filed  with  the  notice  of  appeal. 

The  rules  of  practice  allow  only  30  days 
after  the  filing  of  a  notice  of  appeal  for  fil- 
ing a  statement  of  reasons  if  the  statement 
is  not  included  with  the  notice  of  appeal ; 
there  is  nothing  which  suggests  that  an  ap- 
pellant has  60  days  from  service  of  the  de- 
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cision  appealed  from  without  regard  to  the 
time  when  the  notice  of  appeal  is  filed. 
William    MacDonald,    A-29713     (Oct.    8 
1962) 

A  notice  of  appeal  to  the  Secretary  of 
the  Interior  from  a  decision  of  the  Direc- 
tor of  the  Bureau  of  Land  Management 
which  is  mailed  after  the  expiration  of  the 
30-day  period  following  service  upon  the 
appellant  of  the  decision  appealed  from 
will  not  permit  waiver  of  the  rule  for 
timely  filing  even  though  the  notice  is 
received  within  the  10-day  period  al- 
lowed by  the  grace  rule  and  the  appeal 
will  be  dismissed. 

Mrs.  Liddy  Marcus,  Widow  of  Max  Mar- 
cus, Deceased,  A-29675  (Oct.  8,  1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
when  the  filing  fee  is  not  sent  to  the  land 
office  which  issued  the  decision  appealed 
from  but  instead  is  sent  to  and  received 
in  the  office  of  the  Director  within  the 
period  allowed  for  filing  the  notice  of  ap- 
peal but  is  forwarded  to  the  land  office 
after  the  expiration  of  such  period  and  is 
received  in  the  land  office  within  the  period 
allowed  by  the  grace  provision  of  the  rules 
of  practice  since  the  deposit  of  the  filing 
fee  in  the  Director's  office  cannot  be  con- 
strued as  a  transmission  of  the  fee  to  the 
land  office. 

Mrs.   Way  land  Phillips,  A-29711    (Oct.  8, 
1962) 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  is  properly  dismissed 
wThen  the  notice  of  appeal  is  filed  in  the 
office  of  the  Director  and  is  not  trans- 
mitted to  the  land  office  for  filing  within 
the  period  allowed  for  filing  even  though 
it  is  actually  filed  in  the  land  office  within 
10  days  after  the  expiration  of  the  period 
allowed  for  filing. 
Thomas  Pirtle,  A-29380  (Oct.  8,  1962) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  the  statement  of  reasons  for  the 
appeal  is  not  transmitted  to  the  Director 
within  the  30-day  period  in  which  it  is  re- 
quired to  be  filed. 

Eleanor   E.   Mitchell,    A-29801    (Oct.   31, 
1962) 
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An  appeal  to  the  Secretary  must  be  dis- 
missed where  the  appellant  files  his  notice 
of  appeal  in  the  land  office  after  expiration 
of  the  30-day  period  allowed  for  filing  the 
notice  of  appeal  in  the  office  of  the  Direc- 
tor. 

Claude   M.   Murphy,   Lenore   E.   Murphy, 
A-29789  (Oct.  31,  1962) 

When  a  notice  of  appeal  to  the  Secretary 
of  the  Interior  from  a  decision  of  the  Bu- 
reau of  Land  Management  is  not  transmit- 
ted within  the  30-day  appeal  period  but  is 
received  during  the  10-day  grace  period, 
the  appeal  must  be  dismissed. 
Rose  Tarahonich,  A-29774  (Dec.  13,  1962) 

An  appeal  to  the  Secretary  must  be  dis- 
missed where  the  notice  of  appeal  is  trans- 
mitted after  the  end  of  the  30-day  period 
in  which  it  is  required  to  be  filed. 
United  States  v.  C.  B.  Bryant,  A-29188 
{Dec.  17,  1962) 

An  appeal  to  the  Secretary  cannot  be 
considered  and  must  be  dismissed  where 
the  notice  of  appeal  is  transmitted  after 
the  end  of  the  30-day  period  in  which  it  is 
required  to  be  filed. 
Royce  C.  Dukes,  A-29866  (Dec.  26, 1962) 

Orchard     Mesa     Airport,     Inc.,     A-29843 
(Dec.  27,  1962) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  appellant  files  his  statement  of 
reasons  in  the  land  office  after  the  30-day 
period  allowed  for  filing  although  the  state- 
ment is  thereafter  transmitted  by  the  land 
office  to  the  Director  and  is  received  within 
the  10-day  grace  period  provided  by  the 
rules  of  practice. 
Henry  Dollarhide,  A-29863  (Dec.  27, 1962) 

An  appeal  to  the  Secretary  must  be  dis- 
missed when  the  notice  of  appeal  is  mailed 
after  the  end  of  the  30-day  period  in  which 
it  was  required  to  be  filed. 
Isaac  Glen  Krieger,  A-29855a  (Jan.  3, 
1963) 

Rudolph  James  Geisler,  A-30269  (Mar.  31, 
1964) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director,  Bu- 
reau of  Land  Management,  will  be  dis- 
missed where  the  notice  of  appeal  and  the 
filing  fee  were  not  transmitted  to  the  Di- 


rector until  after  the  period  allowed  for  the 
filing  of  a  notice  of  appeal  had  expired. 
George  R.  Rowe,  A-29049  (Jan.  22,  1963) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  will  be 
dismissed  when  the  notice  of  appeal  is  not 
filed  within  the  30-day  period  prescribed 
by  the  Department's  rules  of  practice  and, 
although  received  during  the  10-day  grace 
period,  was  not  transmitted  within  the 
30-day  period. 

Doris     E.     McCluskey     Myren,     A-29910 
(Mar.  6,  1963) 

Fred  J.   Caron,  A-29984   (Apr.  29,  1963) 

Oscar  H.   Gust  a  f  son,  Ena  H.   Gustafson, 
A-29980  (Apr.  29,  1963) 

Laytonville  High   School   Willits    Unified 
School  District,  A-29967  (Apr.  29, 1963) 

Agnes  I.  Reed,  A-30299  (June  30, 1964) 

An  appeal  to  the  Secretary  of  the  In- 
terior from  a  decision  of  the  Director  of 
the  Bureau  of  Land  Management  must  be 
dismissed  when  the  notice  of  appeal  was 
not  filed  within  the  30-day  period  pre- 
scribed by  the  Department's  rules  of  prac- 
tice and,  although  received  during  the  10- 
day  grace  period,  was  not  transmitted  with- 
in the  30-day  period. 
Wayne  Cole,  A-29951  (Apr.  1, 1963) 

An  appeal  to  the  Secretary  of  the  In- 
terior will  be  dismissed  when  the  appel- 
lant fails  to  mail  his  statement  of  reasons 
for  the  appeal  until  after  the  expiration  of 
the  period  within  which  it  was  required  to 
be  filed  even  though  it  was  received  within 
the  10-day  period  of  grace  provided  in  43 
CFR  221.92(b). 

Santa    Cruz   Lumber   Company,   A-29978 
(May  23, 1963) 

The  limitation  upon  the  time  for  taking 
appeals  imposed  by  the  "Disputes"  clause 
of  the  standard  forms  of  Government  con- 
tracts is  jurisdictional.  An  appeal  from 
a  decision  of  the  contracting  officer  must 
be  dismissed  if  it  was  not  taken  before 
the  end  of  the  thirtieth  day  after  the  re- 
ceipt of  the  decision  by  the  contractor,  or 
before  the  end  of  the  next  business  day 
if  the  thirtieth  day  falls  on  a  Sunday  or 
Federal  holiday,  unless  the  appeal  involves 
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nly  questions  of  law.  Such  limitation 
nay  not  be  waived  or  extended  once  the 
10  days  have  run. 

ippeal  of  Leivis  Construction  Company, 
nc.  and  8.  L.  Boutelle,  IBCA-340  (July  3, 
.963)  70  I.D.  352 

I  An  appeal  to  the  Director  of  the  Bureau 
>f  Land  Management  is  properly  dismissed 
vhen  the  statement  of  reasons  for  the  ap- 
peal is  not  filed  with  the  notice  of  appeal 
ind  is  later  filed  in  the  office  of  the  State 
Director  instead  of  the  office  of  the  Direc- 
tor in  Washington,  D.C.  after  the  period 
illowed  for  filing  and  is  subsequently  for- 
warded to  the  Office  of  the  Director. 
Tack  T.  Belcher,  A-30105  (Aug.  27,  1963) 

Under  a  Government  contract  that  con- 
;ains  the  usual  form  of  "disputes"  clause, 
in  appeal  from  a  findings  of  fact  and  de- 
2ision  of  the  contracting  officer  must  be 
iismissed  if  the  notice  of  appeal  was  not 
mailed  or  otherwise  furnished  to  the  con- 
tracting officer  within  the  30  days  specified 
in  the  contract. 

The  timeliness  of  an  appeal  is  governed 
!>y  the  time  elapsed  between  the  date 
when  the  findings  of  fact  and  decision 
were  received  by  the  contractor  and  the 
date  when  the  notice  of  appeal  was  mailed 
by  him  to  the  contracting  officer.  The  cir- 
cumstance that  the  last  day  of  the  appeal 
period  falls  on  a  Saturday  is  immaterial 
and  does  not  extend  the  appeal  period. 
Appeal  of  the  Cardell  Co.,  IBCA-384 
| (Sept.  3,  1963)  70  I.D.  405 

An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  mail  her  statement  of  reasons  for 
the  appeal  until  after  the  expiration  of  the 
period  within  which  it  was  required  to  be 
filed  even  though  it  was  received  within 
the  10-day  period  of  grace  provided  in 
43  CFR  221.92(b). 
Elgie  M.  Masson,  A-30110  (Nov.  5,  1963) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
when  the  appellant  fails  to  transmit  a 
statement  of  reasons  in  support  of  his 
appeal  within  the  period  required  by  the 
Department's  rules  of  practice  although 
the  statement  is  received  within  the  10-day 
grace  period  provided  for  in  the  rules. 
James  H.  Fnqua,  A-30194  (Dec.  16,  1963) 


An  appeal  to  the  Secretary  of  the  Inte- 
rior will  be  dismissed  when  the  appellant 
fails  to  mail  his  statement  of  reasons  for 
the  appeal  until  after  the  expiration  of 
the  period  within  which  it  was  required 
to  be  filed. 
Donald  H.  Jaeger,  A-30176  (Jan.  15, 1964) 

The  Board  of  Contract  Appeals  does  not 
have  jurisdiction  to  entertain  an  appeal 
with  respect  to  a  claim  which  the  contract- 
ing officer  has  neither  determined,  nor 
refused  to  determine,  nor  delayed  unrea- 
sonably in  determining. 
Appeal  of  Cosmo  Construction  Company, 
IBCA-412   (Feb.  20,  1964)  71  I.D.  61 

The  timeliness  of  an  appeal  is  governed 
by  the  period  of  time  elapsed  between  the 
date  when  the  findings  of  fact  and  decision 
were  received  by  the  contractor  and  the 
date  when  the  notice  of  appeal  was  mailed 
or  otherwise  furnished  to  the  contracting 
officer.  The  day  on  which  the  findings  of 
fact  and  decision  were  received  by  the 
contractor  is  not  included  in  the  computa- 
tion. 

Appeal  of  Edisto  Construction  Company, 
IBCA-409  (Feb.  28,  1964)  71  I.D.  68 

An  appeal  from  a  findings  of  fact  and 
decision  of  the  contracting  officer  will  bo 
dismissed  where  the  notice  of  appeal  was 
not  mailed  or  otherwise  furnished  within 

the  30  days  specified  in  the  standard  form 
of  "disputes"  clause  of  the  contract. 
Appeal  of  L.   W.   Case  Corporation  and 
Hood    Construction   Company,   IBCA^16 

(Mar.  2,  1964) 

An  appeal  to  the  Director,  Bureau  of 
Land  Management,  is  properly  dismissed 
where  the  statement  of  reasons  is  not  filed 
with  the  notice  of  appeal  and  is  later  filed 
in  the  office  of  the  hearing  examiner  within 
the  period  allowed  for  filing  but  is  not 
forwarded  to  the  Director  until  after  the 
expiration  of  that  period. 

The  fact  that  the  proper  filing  fee  is  not 
paid  with  a  notice  of  appeal  does  not  extend 
the  running  of  the  time  within  which  a 
Statement  of  reasons  is  required  to  be  filed 
until  the  time  when  the  proper  fee  is  paid. 
United  States  v.  J.  S.  Devenny,  A-30289 
(Aug.  6,  1964) 

An  appeal  from  the  contracting  officer's 
decision  will  be  dismissed  for  lack  of  juris- 
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diction  where  the  period  from  the  un- 
rebutted  presumptive  date  of  receipt 
thereof  by  the  contractor  to  the  date  of 
filing  of  the  notice  of  appeal  exceeds  the 
jurisdiction  time  limitations  of  30  days 
imposed  by  the  "Disputes"'  clause. 
Appeal  of  T.  C.  Bateson  Construction  Com- 
pany and  Cheves  Construction  Company, 
IBCA-414  (Sept.  24,  1964) 

An  appeal  to  the  Secretary  must  be  dis- 
missed where  the  notice  of  appeal  is  not 
mailed  until  9  days  after  the  end  of  the 
30-day  period  in  which  the  notice  is  re- 
quired to  be  filed. 
Andrew  Bing,  A-30379  (Nov.  24,  1964) 

III.  EVIDENCE 

In  a  case  of  disputed  heirship  to  an 
Indian's  estate,  the  finding  of  an  Examiner 
of  Inheritance,  which  is  supported  by  the 
best  available  evidence,  and  which  is  in 
accord  with  the  Departmental  probate 
records,  will  not  be  disturbed. 
Estate  of  Joshua  Comes  Out,  IA-209 
(Mar.  10,  1955) 

Testimony  essential  to  a  proper  determi- 
nation of  the  question  whether  a  deceased 
Indian  was  competent  to  make  his  will 
and  whether  he  was  subjected  to  undue 
influence  should  be  obtained.  This  would 
include  the  testimony  of  two  attesting 
witnesses  to  the  will,  one  of  whom  was 
also  the  scrivener  of  that  instrument. 
Estate  of  Clemente  Segundo,  IA-136 
(Apr.   5,   1955) 

The  issuance  of  a  trust  patent  for  an 
Indian  allotment  carries  with  it  a  pre- 
sumption of  proper  performance  as  well 
as  the  implied  finding  of  every  fact  made 
a  prerequisite  to  the  patent's  issue.  Held, 
an  allotment  of  land  to  an  Indian  is  pre- 
sumed to  have  been  regularly  made  and 
will  not  be  set  aside  after  37  years  in  the 
absence  of  clear  evidence  of  mistake. 
Placid  Oil  Company,  IA-153  (May  27, 
1955) 

It  has  always  been  the  practice  of  the 
Department,  except  in  contest  proceedings, 
to  permit  an  appellant,  at  various  stages 
of  his  appeal,  to  submit  documentary  evi- 
dence in  support  of  his  appeal. 
Leonard  E.  Noren,  Harry  C.  Perry,  A-27147 
(Aug.  1,  1955) 


The  date  borne  by  a  notice  of  appeal  i 
not  proof  that  it  was  actually  mailed  o 
that  date. 

The  postmark  on  the  envelope  in  which 
notice  of  appeal  was  received  is  evidenc 
that  the  envelope  and  its  contents  passe 
through  the  mails  at  the  time  and  plac 
stated  in  the  postmark,  and  is  a  circun 
stance  from  which  the  date  when  the  notic  ) 
of  appeal  was  first  deposited  in  the  mail 
may  legitimately  be  inferred  by  the  trie 
of  the  fact. 

The  deposit  in  the  mails  of  a  notice  o 
appeal  enclosed  in  an  envelope  that  is  prop 
erly  addressed,  and  has  stamps  for  th 
correct  amount  of  postage  affixed,  create 
a  rebuttable  presumption  of  fact  that  th 
notice  of  appeal  is  delivered  to  its  destina 
tion  in  the  ordinary  course  of  the  mails. 
Appeal  of  Enisco  Manufacturing  Com 
pany,  IBCA-66  (Apr.  6,  1956)       63  I.D.  9: 

Before  taking  action  on  the  will  of  a 
deceased  Indian  proof  must  be  submitted 
as  to  the  testamentary  capacity  of  the  de 
cedent  to  execute  the  will  and  the  circum- 
stances surrounding  its  execution.  Held 
that  the  proof  submitted  at  the  probate 
hearing  coupled  with  affidavits  accompany 
ing  a  petition  for  rehearing  justify  the  re- 
manding of  the  proceedings  for  a  rehear 
ing  by  the  Examiner  of  Inheritance  con 
cerning  the  testamentary  capacity  of  the 
decedent  to  execute  the  will. 
Estate  of  Annie  Seth  Corbett  Milk 
IA-748   (Aug.  13,  1956) 

Where  a  probate  record  on  the  contest 
of  an  Indian  decedent's  will  was  incom- 
plete because  essential  information  from 
persons  attending  the  execution  of  the  will 
had  not  been  obtained,  and  where  upon 
rehearing  it  is  established  by  the  attesting 
witnesses,  including  the  scrivener  of  the 
will,  and  by  other  proof  that  the  decedent 
was  competent  to  make  his  will  and  that 
he  was  not  subjected  to  undue  influence, 
the  will  is  an  instrument  which  should  be 
approved. 

Estate     of     Clemente     Segundo,     IA-136 
(Supp.)    (Aug.  24,  1956) 

A  bare  assertion  by  the  contractor  of 
certain  causes  of  delay  without  supporting 
evidence  is  insufficient  to  meet  the  burden 
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f  establishing  a  valid  claim  or  to  demon- 
trate  the  error  of  the  contracting  officer. 
ppeal  of  Zinsco  Electrical  Products, 
BCA-104  (June  3,  1957) 

Where,  on   appeal  to  the  Secretary,  a 
uestion  of  fact  is  presented  as  to  whether 
not  the  cancellation  of  an  oil  and  gas 
ti  iase  was  noted  in  the  official  tract  book 
y  means  of  lines  drawn  through  the  serial 
umber  of  the  lease,  the  name  of  the  lessee, 
nd  the  description  of  the  land  in  the  lease 
rior  to  the  filing  of  an  oil  and  gas  lease 
ffer  for  the  same  land,  and  the  evidence 
a  the  record  is  conflicting  and  inconclu- 
sive, the  case  will  be  remanded  to  the  Bu- 
reau   of    Land    Management    to    make   a 
urther  investigation  and  to  allow  the  par- 
ies an  opportunity  to  submit  additional 
vidence  on  the  question  of  fact. 
ohn  Snyder,  A-27445  (Sept.  9,  1957) 

64  I.D.  353 

The  burden  of  proving  that  a  greater 
uantity  of  excavation  was  performed 
nan  the  Government  concedes  is  on  the 
ontractor  who  makes  this  contention. 
)n  the  other  hand,  the  burden  of  proving 

I  hat  the  contractor  did  not  properly  set 
urnout  structures  to  the  lines  and  grades 

'  ontemplated  rests  on  the  Government. 

<  \ppeal  of  D.  R.  Haddox,  IBCA-84  (Supp.) 

]  Oct.  18, 1957) 

J,  When  the  contractor  has  not  met  the 
mrden  imposed  on  it  of  establishing  by  sub- 
stantial evidence  the  validity  and  amounts 

■  >f  its  claims  based  on  the  "changed  condi- 
I  ions"  or  "extras"  provisions  of  the  con- 
)  ract,  an  appeal  from  adverse  decisions  of 

;he    contracting   officer   must    be   denied. 

■  Specifically,  the  contractor  has  the  burden 
;  )f  proving  that  the  contracting  officer  was 
[  vrong  in  concluding  that  a  proper  site  in- 
i  festigation  would  have  enabled  a  reason- 
!  ibly  prudent  and  experienced  contractor  to 
'  lave  anticipated  the  conditions  encoun- 
» :ered.    Ordinarily,  statements  in  claim  let- 

IrLers  are  not  sufficient  proof  of  essential 
facts  which  are  disputed. 
Appeal   of   AAA    Construction    Company, 
IBOA-55  (Nov.  26, 1957)  64  I.D.  440 

To  invalidate  a  will  for  lack  of  testa- 
mentary capacity,  evidence  must  show  con- 


dition to  exist  at  the  time  of  the  execution 
of  the  will. 

Estate  of  Martha  DeRoin,  Osage  Allottee 
No.  J,17,  IA-874  (Nov.  27, 1957) 

In  determining  whether  a  mining  claim 
is  a  valid  claim,  evidence  detrimental  to 
the  contestee  produced  at  the  hearing 
through  the  examination  and  cross-ex- 
amination of  the  contestee's  witnesses  may 
be  considered. 

United  States  v.  Everett  Foster  et  al., 
A-27421  (Jan.  8,  1958)  65  I.D.  1 

Notwithstanding  certain  irregularities 
incident  to  the  witnessing  of  an  Indian 
decedent's  will,  additional  proceedings  are 
required  where  the  record  contains  other 
proof  tending  to  attest  to  the  validity  of 
the  will  and  indicating  that  a  petition  for 
rehearing  from  an  order  of  an  Examiner 
of  Inheritance  disapproving  the  will  should 
have  been  served  upon  the  adverse  parties 
for  answer  and  possibly  a  further  hearing 
before  action  was  taken  on  the  petition  for 
rehearing. 

Estate  of  Ortego  Lopez,  IA-860  (Apr.  4, 
1958) 

Where  the  evidence  upon  which  an  Ex- 
aminer of  Inheritance  determined  the  heirs 
of  a  deceased  Indian  is  conflicting  and  it 
appears  that  essential  testimony  may  be 
available  which  has  not  been  obtained,  the 
case  will  be  remanded  for  a  further  hear- 
ing. 

Estate  of  John  Musmustoo,  Deceased  Yak- 
ima Allottee  No.  8516,  IA-712  (May  28, 
1958)  65  I.D.  289 

Claims  of  a  contractor  engaged  in  the 
construction  of  two  substations  for  the 
Bonneville  Power  Administration  based  on 
charges  of  misconduct  of  the  inspectors 
in  supervising  the  work  must  be  rejected 
when  (1)  the  evidence  in  support  of  the 
claims  is  extremely  stale  (2)  the  contrac- 
tor in  appealing  has  not  requested  a  hear- 
ing at  which  the  witnesses  with  knowledge 
of  the  events  could  be  heard  and  subjected 
to  cross-examination  (3)  the  top  officials 
of  Bonneville  who  were  aware  of  the  con- 
tractor's charges  visited  the  site  of  the 
work  for  the  purpose  of  investigating  the 
charges,  and  after  investigation  found 
them  to  be  groundless  (4)  there  is  in- 
dependent evidence  of  the  good  character 
and    competence    of    the    inspectors    (5) 
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there  were  numerous  shortcomings  in  the 
performance  of  the  contractor's  work  that 
might  have  motivated  his  countercharges 
(6)  the  charges  are  based  on  misunder- 
standings of  the  situations  from  which  they 
arose;  and,  finally  (7)  the  charges  run 
counter  to  inherent  probabilities  and  are 
otherwise  not  credible. 
Appeal  of  W  &  W  Company,  IBCA-54 
(Aug.  4,  1958) 

Under  a  contract  for  the  clearing  of  a 
transmission  line  right-of-way  within  a 
national  forest  which  provides  that  the 
contractor  shall  pay  "suppression  costs 
and  damages  resulting  from  any  fires 
caused  by  his  operations,"  a  claim  by  the 
Government  for  payment  of  such  costs  and 
damages  is  allowable  when  the  fact  that 
the  fire  was  caused  by  the  contractor's 
operations  is  established  by  a  preponder- 
ance of  the  evidence.  Evidence  showing 
that  the  fire  started  at  a  place  where 
smoking  would  have  been  particularly 
dangerous  and  would  probably  have  re- 
sulted in  the  immediate  discharge  of  an 
employee  detected  in  so  doing,  that  a  group 
of  the  contractor's  employees  ate  lunch 
extremely  close  to  this  place  within  ap- 
proximately 30  minutes  before  the  dis- 
covery of  the  fire,  that  one  of  these  em- 
ployees was  an  habitual  smoker,  that  fol- 
lowing the  lunch  period  this  employee  had 
a  clear  opportunity  for  undetected  smok- 
ing at  the  place  where  the  fire  started, 
that  the  possibility  of  the  fire  having  been 
started  by  occurrences  other  than  smoking 
was  remote,  that  the  possibility  of  persons 
other  than  the  contractor's  employees 
having  been  sufficiently  close  in  point  of 
time  and  distance  to  have  started  the  fire 
was  likewise  remote,  and  that  the  em- 
ployee who  was  an  habitual  smoker  had 
not  denied  that  he  did  smoke  during  or 
after  the  lunch  period,  but,  in  statements 
made  shortly  after  the  fire,  had  asserted 
that,  while  he  was  aware  of  the  hazards  of 
smoking  in  the  woods  and  took  precautions 
against  fire  whenever  he  did  so,  he  could 
not  remember  whether  he  had  smoked  on 
this  occasion,  is  sufficient  to  establish  that 
the  fire  was  caused  by  carelessness  on  the 
part  of  one  of  the  contractor's  employees. 
Appeal  of  Paul  C.  Helmick  Company, 
IBCA-39  (Supp.)    (Aug.  21,  1958) 

65  I.D.  355 


Where  in  an  appeal  to  the  Secretary 
from  a  decision  of  the  Director,  Bureau  of 
Land  Management,  holding  certain  mining 
claims  null  and  void  and  rejecting  appli- 
cation for  patent  of  other  claims,  the  ap- 
pellants present  assay  reports  and  other 
information  gathered  after  the  Directors 
decision  and  not  a  part  of  the  evidence  ad- 
duced at  a  hearing,  the  evidence  will  be 
examined  only  to  determine  if  it  forms 
a  sufficient  basis  for  ordering  a  new  hear 
ing;  it  cannot  become  a  basis  for  revers- 
ing the  adverse  decision  as  to  the  validity 
of  the  claims. 

United  States  v.  Albert  Basil  Capt  et  uw, 
A-27749  (Dec.  17, 1958) 

Where  in  an  appeal  to  the  Secretary  of 
the  Interior  from  a  decision  of  the  Direc 
tor,  Bureau  of  Land  Management,  holding 
mining  claims  null  and  void  and  rejecting 
patent  application  for  the  claims,  the  ap- 
pellant presents  assay  reports  not  a  part 
of  the  evidence  adduced  at  a  hearing,  the 
evidence  will  be  examined  only  to  deter- 
mine if  it  forms  a  sufficient  basis  for 
ordering  a  new  hearing ;  it  cannot  become 
a  basis  for  reversing  the  adverse  decision 
as  to  the  validity  of  the  claims. 
United  States  v.  Maurice  Constant, 
A-27779  (Dec.  30,  1958) 

A  railroad  construction  contractor  who 
in  connection  with  the  rehabilitation  of 
The  Alaska  Railroad  was  required  to  load, 
haul,  and  place  ballast  is  entitled  to  ad- 
ditional payment  therefor  when  it  was 
misled  by  the  specifications  into  believing 
that  each  carload  of  ballast  would  contain 
42  cubic  yards  of  ballast  but  the  prepon- 
derance of  the  evidence  shows  that  each 
car  actually  contained  48  cubic  yards  of 
ballast,  notwithstanding  that  the  foreman 
in  charge  of  the  contractor's  ballast  trains 
had  certified  in  the  course  of  the  loading 
that  each  car  contained  42  cubic  yards  of 
ballast,  and  the  contractor's  chief  officer 
had  not  immediately  challenged  the  errone- 
ous certifications,  since  he  did  not  learn 
the  truth  until  after  the  loading  of  the 
ballast  had  been  proceeding  for  a  con- 
siderable time,  and  it  was  necessary  to 
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verify  the  capacity  of  the  cars  by  check- 
ing with  their  manufacturer. 
Appeal  of  William  A.  Smith  Contracting 
Company,  Inc.,  IBCA-83  (June  16,  1959) 

66  I.D.  233 

Evidence  available  at  the  time  of  a  hear- 
ing will  not  be  considered  as  newly  dis- 
covered evidence. 

Estate  of  Lean  Woman  (Sankey),  Arapaho 
Allottee  No.  1487,  IA-886  (June  24,  1959) 

A  report  of  a  Government  inspector  is 
admissible  as  evidence  in  a  contract  appeal 
proceeding  notwithstanding  that  it  was  not 
prepared  until  the  end  of  the  day  during 
which  the  events  reported  transpired,  and 
that  it  was  written  up  with  the  aid  of  notes 
made  by  the  inspector  during  the  course 
of  the  day  which  were  destroyed  after  com- 
pletion of  the  report. 

Appeal  of  Flora  Construction   Company, 
IBCA-101  (Sept.  4,  1959)  66  I.D.  315 

Where  the  Director  of  the  Bureau  of 
Land  Management  reverses  the  decision  of 
a  hearing  examiner  on  the  ground  that 
material  evidence  was  erroneously  ex- 
cluded from  the  hearing  and  that  other 
evidence  was  improperly  considered,  and 
it  appears  that  the  former  was  not  in  fact 
excluded  and  that  the  latter  was  not  con- 
sidered, the  case  will  be  remanded  to  the 
Bureau  for  further  consideration. 
United  States  v.  Charles  R.  Cartmel, 
A-28095  (Nov.  16,  1959) 

When  specifications  for  the  construction 
of  laterals  and  wasteways  did  not  provide 
for  the  construction  of  the  same  by  the  so- 
called  economic  grade  method  and  the  Gov- 
ernment has  failed  to  bear  the  burden  of 
proving  by  a  preponderance  of  the  evi- 
dence that  the  contractor  voluntarily 
adopted  this  method  as  its  own,  the  con- 
tractor is  entitled  to  additional  compensa- 
tion to  offset  the  increased  costs  of  any 
reexcavation  or  lateral  shoulder  excava- 
tion which  was  involved  in  the  construction 
of  the  laterals  and  wasteways  by  the 
economic  grade  method. 
Appeal  of  Henly  Construction  Company, 
IBCA— 185  (Feb.  23,  1960)  67  I.D.  44 

A  manufacturer  of  a  shunt  reactor  which 
failed  upon  being  energized  after  installa- 
tion has  the  burden  of  proving  that  the 
failure  was  attributable  to  a  fault  of  the 


Government  which  was  the  purchaser, 
when  the  preliminary  tests  of  the  reactor  at 
the  factory  were  not  made  entirely  as  re- 
quired by  the  specifications,  and  final  ac- 
ceptance of  the  reactor  was  under  the 
specifications  subject  to  further  testing  and 
a  period  of  satisfactory  operation  after  in- 
stallation. However,  even  if  the  Govern- 
ment has  the  burden  of  proving  the  prob- 
able cause  of  the  failure  of  the  reactor,  this 
need  be  established  only  by  a  clear  pre- 
ponderance of  the  evidence,  and  the  Gov- 
ernment has  succeeded  in  showing  that  the 
most  probable  cause  of  the  reactor's  failure 
was  a  defective  weld. 

Appeal  of  Westinghouse  Electric  Corpora- 
tion, IBCA-182  (Mar.  16,  1960) 

67  I.D.  100 

The  fact  that  a  grazing  licensee  has  re- 
peatedly been  assessed  and  has  paid  dam- 
ages for  prior  grazing  trespasses  may  be 
considered  in  determining  whether  the 
most  recent  trespass  was  willful. 
Clarence  S.  Miller,  A-28215  (Apr.  20, 1960) 

67  I.D.  145 

Allegations  of  fact  made  by  a  contractor 
that  are  contrary  to  findings  of  fact  made 
by  the  contracting  officer  cannot  be  accepted 
as  proof  of  the  facts  thus  put  in  dispute. 
Appeal  of  Pioneer  Electric  Company,  Inc., 
IBOA-222  (June  23,  1960)  67  I.D.  267 

Where  a  mining  claim  is  located  in  a 
national  forest,  the  mining  claimant  is 
required  to  show  the  mineral  values  he 
claims  by  clear  and  unequivocal  evidence. 
United  States  v.  Amcol  Mining  and  Milling 
Company,  A-28405  (June  27,  1960) 

Where  a  change  order  requires  the  con- 
tractor to  perform  increased  excavation 
work  and  before  beginning  performance  of 
such  work  it  is  deleted  by  a  further  change 
order,  a  mere  conjecture,  by  the  Govern- 
ment, that  had  the  work  been  performed 
the  revised  drawings  would  have  been 
further  changed  so  as  to  reduce  such  ex- 
cavation to  the  original  contract  require- 
ments, will  not  be  accorded  any  weight  as 
proof  in  arriving  at  equitable  adjustment 
for  such  deleted  work. 
Appeal  of  Aooett  Electric  Company, 
IBCA-170  (Aug.  12,  1960) 

Where  a  contractor  claims  that,  absent 
a  strike,   supplies  would   have  been   de- 
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livered  to  it  on  a  certain  date  by  its 
subcontractors  or  suppliers,  but  evidence 
shows  that  such  delivery  date  could  not 
have  been  met  because  of  delays  caused 
by  contractor  and  subcontractors  in  trans- 
mitting purchase  order  and  approval  for 
such  supplies,  the  hypothetical  delivery 
date  claimed  by  the  contractor  will  be 
disregarded  for  the  purpose  of  establish- 
ing the  commencement  of  the  period  of 
excusable  delay  caused  by  the  strike. 
Appeal  of  Arizona  Plumbing  and  Heating 
Company,  Inc.,  IBCA-123  (Aug.  18,  1960) 

A  person  who  is  refused  permission  to 
examine  a  report  used  against  him  by  the 
manager  of  a  land  office  and  who  does  not 
carry  his  request  to  the  Director  of  the 
Bureau  of  Land  Management  is  not  en- 
titled to  a  determination  by  the  Secretary 
of  the  Interior  of  the  propriety  of  the 
refusal ;  however,  the  decision  on  appeal 
cannot  be  based  upon  matter  not  made 
available  for  the  appellant's  inspection. 
Marian  M.  Nicoll,  John  W.  Nicoll,  A-28243 
(Sept.  13,  1960) 

Where  a  contractor  claims  that,  absent 
a  strike,  supplies  would  have  been  de- 
livered to  it  on  a  certain  date  by  its  sub- 
contractor or  supplier,  but  no  evidence  is 
submitted  showing  that  supplies  could 
have  been  so  delivered,  the  hypothetical 
delivery  date  alleged  by  the  contractor  will 
be  disregarded  for  the  purpose  of  estab- 
lishing the  commencement  of  the  period 
of  excusable  delay  caused  by  the  strike. 
Appeal  of  General  Excavating  Company, 
IBCA-188  (Sept.  21,  1960)  67  I.D.  344 

Where  the  contracting  officer's  findings 
are  based  on  a  presumption  that  subsist- 
ence payments  are  included  in  increased 
wage  rates  and  are  therefore  not  eligible 
for  escalation  payments,  because  previous 
union  labor  agreements  with  the  contrac- 
tor contained  subsistence  provisions  which 
were  absent  from  the  new  union  labor 
agreements  providing  for  increased  wage 
rates,  such  presumption  is  founded  on  cir- 
cumstantial evidence  and  is  rebutted  by 
the  contractor's  evidence  that  subsistence 
requirements  had  ceased  as  to  his  em- 
ployees who  had  been  provided  with  hous- 
ing and  other  facilities  and  who  had  be- 
come residents  at  the  job  site,  and  further 
evidence  that   the   increased   wage   rates 


were  essential  to  settlement  of  a  prolonged 
strike  and  for  attracting  a  sufficient  labor 
supply  to  the  job  site  in  a  desert  area. 
Appeal  of  M err itt -Chapman  &  Scott  Cor- 
poration, IBCA-240  (Jan.  4,  1961) 

68  I.D.  1 

Where  appellant  merely  alleges  excuses 
for  delay  and  fails  to  sustain  its  burden 
of  proof  by  submission  of  substantial  evi- 
dence to  support  its  claims,  the  findings  of 
the  contracting  officer  must  be  presumed 
to  be  correct. 

Appeal  of  Duncan  Construction  Company, 
IBCA-197   (Feb.  1,  1961) 

There  is  a  strong  presumption  that  a 
notice  by  mail,  properly  stamped,  addressed 
and  mailed,  was  received  by  the  addressee. 
Denial  of  receipt  by  the  Government  does 
not  successfully  rebut  such  presumption, 
but  creates  an  issue  of  fact,  requiring 
denial  of  a  motion  to  dismiss  the  appeal. 
Appeal  of  Production  Tool  Corporation, 
IBCA-262  (Apr.  17, 1961 )  68  I.D.  109 

Where  the  contract  does  not  contemplate 
any  requirement  for  certain  work  directed 
by  the  contracting  officer  and  the  evidence 
tends  to  show  that  such  work  is  not  gen- 
erally included  as  part  of  other  required 
work,  the  direction  of  such  additional  work 
constitutes  a  constructive  change  order  en- 
titling the  contractor  to  an  equitable  ad- 
justment. 

Where  a  contract  provides  that  certain 
work  will  be  performed  where  specifically 
designated  by  the  contracting  officer  who 
prior  to  contract  completion  directs  that  no 
further  work  of  that  nature  shall  be  per- 
formed and  the  contractor  nevertheless  per- 
forms further,  records  of  a  preliminary  in- 
spection estimating  the  total  quantities  of 
such  work  which  may  be  required  do  not 
constitute  work  orders  authorizing  the  con- 
tractor to  perform  such  further  work  and 
the  contractor  may  not  recover  for  such 
voluntary  work. 

A  claim  for  additional  compensation  be- 
cause of  an  alleged  requirement  for  use 
of  two  sizes  of  strain  bands  to  fit  various 
pole  diameters  under  conflicting  interpreta- 
tion of  a  drawing  will  be  denied,  where  the 
evidence  shows  that  the  contractor  did  not 
rely  on  his  interpretation  of  the  drawing 
as  permitting  him  to  use  one  universal  type 
of  band  claimed  to  be  adjustable  to  all  pole 
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diameters,  but  had  admittedly  used  both 
sizes  of  bands  until  his  stock  of  the  smaller 
size  bands  was  exhausted. 
Appeal   of  Flora   Construction   Company, 
IBCA-180  (June  30, 1961) 

Where  a  contractor  alleges  that  it  is  en- 
titled to  further  extension  of  time  for 
excusable  delay  in  addition  to  period  al- 
lowed by  contracting  officer,  but  fails  to 
sustain  its  burden  of  proof  by  submission 
of  evidence  to  support  its  allegations,  the 
findings  of  the  contracting  officer  will  be 
presumed  to  be  correct. 
Appeal  of  Weldfad,  Incorporated, 
IBCA-268  (Aug.  11,  1961)  68  I.D.  241 

A  claim  for  allowance  of  additional  com- 
pensation for  alleged  extra  work  within 
an  area  specifically  designated  in  an  Ex- 
tra Work  Order  is  denied  where  the  Gov- 
ernment's defense  of  payment  in  full  is  sup- 
ported by  a  record  of  all  work  performed, 
which  was  verified  and  authenticated  daily 
by  the  contractor's  representatives. 
Appeal  of  Robertson-Henry  Company,  Inc., 
IBCA-221  (Oct.  4, 1961) 

Mere  allegations  made  by  appellant  are 
insufficient  to  overcome  findings  made  by 
the  contracting  officer.  No  error  having 
been  shown  in  the  decision  of  the  contract- 
ing officer,  it  must  stand. 
Appeal  of  Refer  Construction  Company, 
IBCA-267  (Feb.  28, 1962) 

The  Board  in  its  discretion  will  permit 
the  introduction  of  newly  discovered  evi- 
dence which  was  not  available  to  the  con- 
tractor at  the  time  of  the  original  oral 
hearing  of  an  appeal  from  the  contracting 
officer's  decision. 

Appeal  of  Fred  E.  Hicks  Construction  Com- 
pany, IBCA-271    (May  11,  1962) 

Where  a  document  on  its  face  indicates 
the  granting  of  an  extension  of  time  for 
performance  of  the  contract,  a  contrary 
interpretation  by  the  Government  will  be 
disregarded  by  the  Board.  Even  if  the 
document  is  found  to  be  ambiguous,  the 
doctrine  of  contra  proferentem  would 
apply. 

Appeal  of  Brooks  and  Mixon,  IBCA-277 
(Aug.  14,  1962)  69  I.D.  119 

Where  the  contractor  fails  to  sustain 
its  burden  of  proof,  the  findings  and  de- 
cisions of  the  contracting  officer  must  be 


accepted  and  will  stand  unless  it  is  mani- 
fest on  the  very  face  of  the  record  that 
they  are  erroneous. 

Appeal  of  John  Martin  Company,  Inc., 
IBCA-316  (Sept.  21, 1962) 

Proof  of  a  delay  by  the  Government  does 
not  per  se  give  a  contractor  a  right  to  an 
extension  of  time  in  the  absence  of  evi- 
dence that  the  Government's  delay  caused 
a  delay  in  the  contractor's  performance. 

Where  an  official  report  of  the  Weather 
Bureau  states  that  new  low  temperature 
records  were  established  for  the  month  in 
which  there  was  delay  in  performance  of 
the  contract  because  of  allegedly  cold 
weather,  such  evidence  will  be  accepted 
by  the  Board  as  meeting  the  criteria  for 
establishing  a  claim  of  unusually  severe 
weather  as  an  unforeseeable  cause  of 
delay. 

Appeal  of  Allied  Contractors,  Inc., 
IBCA-265  (Sept.  26,  1962)  69  I.D.  147 

Where  a  junior  oil  and  gas  lease  offeror 
appeals  from  the  rejection  of  his  offer  be- 
cause of  the  award  of  a  lease  to  a  senior 
offeror  on  the  ground  that  the  senior  offer 
was  filed  after  his  offer,  the  rejection  will 
be  affirmed  where  he  furnishes  no  evidence 
in  support  of  his  allegation;  it  is  not  in- 
cumbent upon  the  Department  to  prove  to 
him  that  the  senior  offer  was  filed  prior  to 
his  offer. 
Floyd  Blaine,  A-29097  (Oct.  16,  1962) 

An  appeal  involving  a  claim  for  addi- 
tional compensation  based  on  the  contract 
price  for  deleted  work  not  performed,  will 
be  denied  where  the  contractor  fails  to  sub- 
mit evidence  of  the  costs  of  materials  and 
labor  claimed  to  have  been  incurred  in 
anticipation  of  the  performance  of  the  de- 
leted work. 

Appeal  of  Cecil  Schweighardt,  IBCA-293 
(Mar.  4,  1963)  70  I.D.  8o 

Where  the  Board  of  Contract  Appeals 
finds,  upon  the  basis  of  newly  discovered 
evidence  presented  at  a  rehearing,  that  its 
prior  decision  was  based  largely  on  testi- 
mony that  has  been  discredited,  the  prior 
decision  will  be  vacated  and  the  appeal 
will  be  remanded  to  the  contracting  officer 
for  appropriate  action. 
Appeal  of  Rickey  Construction  Company, 
IBCA-187  (June  18,  1963)  70  I.D.  222 
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In  determining  snch  matters  as  the  date 
when  particular  work  was  done,  entries  in 
job  diaries  made  at  the  time  of  the  events 
related  in  them  are  entitled  to  a  higher 
degree  of  creditability,  in  the  absence  of 
overriding  considerations  to  the  contrary, 
than  affidavits  made  at  a  materially  later 
date. 

Appeal    of   Phoenix    Floor    &    Tile    Co., 
IBCA-312  (Aug.  22,  1963) 

The  parol  evidence  rule  does  not  preclude 
the  introduction  of  parol  evidence  for  the 
purpose  of  showing  whether  a  particular 
document  was  or  was  not  adopted  as  an  in- 
tegration of  the  contract  between  the  par- 
ties. Nor  does  it  preclude  the  introduction 
of  parol  evidence  for  the  purpose  of  show- 
ing that  prior  to  the  date  borne  by  the  inte- 
gration a  contract  had  actually  been  made, 
which  was  subsequently  merged  into  or  dis- 
charged by  the  integration. 
Appeal  of  Baldwin-Lima-Hamilton  Cor- 
poration, IBCA-329  (Sept.  20,  1963) 

70  I.  D.  426 

Evidence  not  previously  presented  by  the 
contractor  to  the  contracting  officer  may  be 
considered  by  the  Board  of  Contract  Ap- 
peals. Evidentiary  facts  which  tend  to 
prove  or  disapprove  every  material  ulti- 
mate fact  found  by  the  contracting  officer 
or  alleged  in  the  contractor's  claim  may  be 
considered. 

Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Jan.  27, 1964) 

Technical  rules  of  evidence  are  not  appli- 
cable to  administrative  proceedings,  and 
heresay  evidence  may  be  admitted  in  an 
administrative  proceeding. 

Where  a  mining  claim  is  located  in  a  na- 
tional forest,  the  mining  claimants  are  re- 
quired to  show  the  mineral  values  they 
claim  by  clear  and  unequivocal  evidence. 
United  States  v.  Richard  C.  Porter  et  al., 
A-29882  (Apr.  24, 1964) 

Where  after  a  hearing  held  to  determine 
the  validity  of  mining  claims  both  parties 
submit  evidence  consisting  of  assays  of 
samples  of  ore  taken  after  the  hearing  and 
affidavits  of  mining  experts  describing  the 
samples  or  the  claims  which  is  pertinent 
to  a  resolution  of  the  appeal,  the  new  offer- 
ings may  not  be  considered  in  the  disposi- 
tion of  the  appeal  on  its  merits  but  may  be 


examined    to   determine   whether   a   new 

hearing  is  warranted,  and,  if  it  is,  the  case 

is  to  be  remanded  to  hold  one. 

United  States  v.  Kenneth  O.  Watkins  and 

Harold  E.  L.  Barton,  A-29862   (Apr.  24, 

1964) 

To  establish  the  mineral  character  of 
railroad  grant  land  it  must  be  shown  that 
known  conditions  on  the  critical  date  are 
such  as  reasonably  to  engender  the  belief 
that  the  land  contains  mineral  of  such 
quality  and  in  such  quantity  as  to  render 
its  extraction  profitable  and  justify  ex- 
penditures to  that  end. 
Southern  Pacific  Company,  A-29736  et  al. 
(May  27,  1964)  71  I.  D.  224 

The  question  of  whether  particular  docu- 
ments, sought  by  a  contractor  for  use  in 
connection  with  a  contract  appeal,  are 
within  or  without  the  scope  of  the  Govern- 
ment's privilege  against  disclosure  is  a 
question  that  calls  for  the  evaluation  of 
such  factors  as:  (1)  the  relevancy  of  the 
documents  to  the  subject  matter  involved 
in  the  appeal  (2)  the  necessity  of  the 
documents  for  the  proving  of  the  appel- 
lant's case  (3)  the  seriousness  of  the 
danger  to  the  public  interests  which  dis- 
closure of  the  documents  would  involve 
(4)  the  presence  in  the  documents  of  fac- 
tual data,  on  the  one  hand,  or  of  policy 
opinions,  on  the  other  (5)  the  existence 
of  confidential  relationships  which  dis- 
closure of  the  documents  might  unduly 
impair;  and  (6)  the  normal  desirability 
of  full  disclosure  of  all  facts  in  the  posses- 
sion of  either  party  to  the  appeal. 
Appeal  of  Vitro  Corporation  of  America, 
IBCA-376  (Aug.  6,  1964)  71  I.D.  301 

Admission  of  hearsay  evidence  in  a  hear- 
ing held  to  determine  the  validity  of  a  min- 
ing claim  is  not  cause  for  reversal  if  the 
decision  is  supported  by  substantial  evi- 
dence, including  probative  hearsay. 
United  States  v.  C.  M.  Keyes  et  al.,  A-30098 
(Aug.  18, 1964) 

An  appeal  from  the  contracting  officer's 
decision  will  be  dismissed  for  lack  of  juris- 
diction where  the  period  from  the  unre- 
butted  presumptive  date  of  receipt  thereof 
by  the  contractor  to  the  date  of  filing  of  the 
notice  of  appeal  exceeds  the  jurisdictional 
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ime  limitations  of  30  days  imposed  by  the 
:  Disputes"  clause. 

ippeal  of  T.  C.  Bateson  Construction  Com- 
pany and  Cheves  Construction  Company, 

BCA-414  (Sept.  24, 1964) 

Evidence  submitted  outside  a  hearing  in 
i  contest  case  cannot  be  considered  in 
leciding  the  case  on  the  merits  but  can 
>e  considered  to  determine  whether  or 
tot  a  further  hearing  is  warranted. 
Jnited  States  v.  Gilbert  C.  Wedertz, 
L-30126  (Oct.  15,  1964)  71 1.D.  368 

In  a  hearing  on  a  contest  challenging 
he  validity  of  a  mining  claim  on  the 
jround  that  a  discovery  has  not  been  made, 
t  is  proper  to  permit  the  contestant's  wit- 
lesses,  who  have  been  qualified  as  mining 
•xperts  and  to  whose  qualification  and 
he  line  of  questioning  eliciting  the  tes- 
imony  the  contestee  has  not  objected,  to 
ubmit  their  opinions  whether  or  not  a 
>rudent  man  would  be  justified  in  spending 
ime  and  money  with  a  reasonable  chance 
»f  success  in  developing  a  paying  mine 
>n  the  claim. 

Jnited  States  v.  Lewis  Reece  et  ah, 
^-30037  (Oct.  21,  1964) 

In  a  hearing  on  a  contest  challenging 
he  validity  of  a  mining  claim  on  the 
jround  that  a  discovery  has  not  been  made, 
t  is  proper  to  permit  the  contestant's  wit- 
lesses,  who  have  been  qualified  as  mining 
experts  and  to  whose  qualification  and 
he  line  of  questioning  eliciting  the  tes- 
imony  the  contestee  has  not  objected,  to 
?ive  their  opinions  whether  or  not  a 
)rudent  man  would  be  justified  in  spending 
ime  and  money  with  a  reasonable  chance 
)f  success  in  developing  a  paying  mine  on 
he  claim. 

Jnited  States  v.  Anita  E.  Spurrier  et  al., 
U29306   (Oct.  21,  1964) 

Assay  reports  submitted  by  a  mining 
claimant  after  a  hearing  in  a  contest 
igainst  his  claims  for  lack  of  discovery 
cannot  be  considered  in  determining  the 
contest  on  the  merits  but  only  for  the  pur- 
pose of  determining  whether  a  further 
aearing  is  warranted,  and  where  the  re- 
ports are  only  inferentially  pertinent  to  the 
issue  of  discovery  a  further  hearing  will 
not  be  ordered. 

United  States  v.  James  E.  Hubbart, 
A.-30205  (Nov.  27,  1964) 


IV.  GOVERNMENT  CONTESTS 

An  appeal  to  the  Director  of  the  Bureau 
of  Land  Management  from  a  decision  of  the 
manager  of  a  land  office  which  is  filed  with 
the  Director  after  the  30-day  period  al- 
lowed by  the  rules  of  practice  applicable 
to  Government  contests  against  mining 
claims  is  not  timely  filed  and  the  Director's 
action  in  dismissing  such  an  appeal  is 
proper. 

United  States  v.  Harry  A.  Schultz  and 
Susann  Schultz,  A-27296  (June  27,  1956) 

Where  the  rules  of  practice  of  the  De- 
partment provide  that  a  hearing  in  a  Gov- 
ernment contest  may  be  waived  if  all  par- 
ties consent,  and  it  appears  in  a  contest 
brought  against  a  mining  claim  that  the 
disputed  questions  of  fact  can  be  satisfac- 
torily resolved  only  by  holding  a  hearing, 
the  Department  will  not  accede  to  a  waiver 
of  a  hearing  and  a  hearing  will  be  ordered. 
United  States  v.  Elbert  M.  Barron,  A-27450 
( Sept.  18,  1957)  64  LD.  360 

In  order  to  prove  service  of  a  complaint 
upon  an  individual  mining  claimant  by 
post-office  return  receipt,  the  return  re- 
ceipt should,  with  certain  exceptions,  con- 
tain the  signature  of  the  very  person  to 
be  served,  and  in  the  usual  case  the  return- 
receipt  which  accompanies  the  complaint 
should  be  checked  in  the  item  marked 
"Deliver  only  to  addressee." 
Proof  of  Sermce  of  Complaint  Upon  In- 
dividual Mining  Claimant  by  Post-Office 
Return  Receipt,  M-38514  (Aug.  21,  1958) 

In  a  Government  contest,  the  Govern- 
ment complaint  is  not  required  to  be  under 
oath. 

United    States    v.    Herbert    T.    Bartron, 
A-28113  (Jan.  15,  1960) 

Upon  appeal  from  a  decision  of  a  hear- 
ing examiner  in  a  contest  against  a  min- 
ing claim,  the  Director  of  the  Bureau  of 
Land  Management,  and  in  turn  the  Sec- 
retary, can  make  all  findings  of  fact  and 
law  based  upon  the  record  just  as  though 
each  were  making  the  decision  in  the  first 
instance. 

United  States  v.  T.  C.  Hiddlesivart  et  al, 
A-28286  (June  9,  1960)  67  LD.  232 

Under  the  Department's  rules  governing 
Government  contests  against  mining 
claims,  where  an  answer  to  a  complaint 
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/s  filed  late  the  allegations  of  the  com- 
plaint will  be  taken  as  admitted  by  the 
contestee  and  the  case  decided  without  a 
hearing  by  the  manager,  and  the  Secretary 
is  without  authority  to  waive  the  rules  to 
permit  the  late  filing  of  the  answer. 
United  States  v.  J.  Hubert  Smith,  A-28387 
(Aug.  1,  1960)  67  I.D.  311 

A  mining  claimant  is  entitled  to  a  hear- 
ing in  a  contest  against  his  mining  claim 
but  he  loses  such  right  by  his  failure  to 
file  an  answer  denying  the  charge  against 
the  claim  within  the  time  allowed  by  the 
rules  of  practice,  and  his  claim  may  prop- 
erly be  declared  null  and  void. 
United  States  v.  Raymer  Garnett  et  ah, 
A-28545   (Jan.  31,  1961) 

In  a  mineral  contest  service  by  publica- 
tion, if  authorized  by  regulation,  satisfies 
the  requirements  of  due  process. 
Service  by  Publication,  M-36616  (May  12 
1961) 

Where  an  administrator  of  the  estate 
of  a  deceased  locator  of  mining  claims  an- 
swered each  and  every  allegation  in  com- 
plaints filed  by  the  Government  against 
the  validity  of  the  claims  and  where,  be- 
cause of  lack  of  knowledge,  the  administra- 
tor neither  admitted  nor  denied  the  ma- 
terial allegations  thereof  the  answers  will 
be  deemed  to  be  denials  of  the  allegations 
and  hearings  will  be  held  to  determine  the 
validity  of  the  claims. 
United  States  v.  M.  V.  Brownfoig,  Admin- 
istrator of  the  Estate  of  O.  W.  Browning, 
Deceased,  A-28611    (July  6,   1961) 

68  ID.  183 

Mining  claims  are  properly  declared  null 
and  void  where  the  contestee  fails  to  file 
an  answer  denying  the  charges  of  inva- 
lidity contained  in  the  contest  complaint 
served  upon  him. 

United   States  v.   Henry   Gilligan   et  ah, 
A-28857  (Feb.  19,  1962) 

A  mining  claim  is  properly  declared  null 
and  void  when  a  contest  against  the  valid- 
ity thereof  is  initiated  and  the  contestees, 
although  filing  a  motion  to  dismiss  the 
complaint,  fail  to  file  an  answer  specifically 
meeting  and  responding  to  the  allegations 
of  the  complaint  within  the  period  pre- 
scribed by  the  governing  regulations.     The 


allegations  of  the  complaint  will,  in  suet 
instance,  be  taken  as  admitted. 
United    States    v.    Gifford    Allen    et    at 
A-28178  (July  26,  1962) 

Where  contestees  fail  to  timely  answer 
contest  charges  brought  by  the  United 
States  against  the  validity  of  a  mining 
claim,  the  charges  will  be  taken  as  ad- 
mitted by  the  contestees  and  the  claims 
declared  null  and  void. 
United  States  v.  Ruben  J.  Garcia  et  at 
A-28889  (July  30, 1962) 

An  order  by  a  hearing  examiner  denying 
a  motion  to  dismiss  a  contest  proceeding 
brought  by  the  Government  against  mining 
claims  filed  with  the  answer  to  the  charges 
brought  against  the  claims  is  an  inter- 
locutory order  which  is  not  appealable 
prior  to  the  rendering  of  a  decision  by  the 
hearing  examiner  on  the  merits  of  the 
contest  and  an  appeal  from  such  an  order 
will  be  dismissed  as  premature. 
United  States  v.  William  A.  McCall  and 
Olaf  H.  Nelson,  United  States  v.  The 
Dredge  Corporation,  A-29161  (July  30, 
1962) 

Where  a  complaint  in  a  Government  con- 
test is  served  upon  one  who  has  been  rep- 
resented as  being  the  attorney  for  the 
contestee,  the  contest  is  properly  decided 
by  default  against  the  contestee  where 
an  answer  to  the  complaint  is  filed  more 
than  30  days  after  service  of  the  complaint 
upon  the  attorney. 

United  States  v.  Carl  D.  Jensen,  A-287* 
(Aug.  6, 1962) 

Action  by  the  Bureau  of  Land  Manage- 
ment in  rejecting  a  mineral  patent  appli 
cation  and  in  declaring  the  mining  claims 
in  the  application  null  and  void  is  proper 
when  the  claimant  fails  to  answer  a  con- 
test complaint  charging  that  the  claims  are 
invalid  and  the  rules  of  practice  provide 
that  failure  to  answer  will  be  taken  as  an 
admission  of  the  charges. 
United  States  v.  Bradley-Turner  Mines, 
Inc.,  A-29813  (Nov.  19, 1963) 

When  an  applicant  for  a  mineral  patent, 
after  proper  notice  and  full  opportunity 
to  be  heard,  withdraws  from  a  hearing 
held  to  determine  the  validity  of  his  claim 
without  submitting  his  evidence,  it  is 
proper  for  the  hearing  examiner  to  pro- 
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'•eed  with  the  hearing  and  to  base  his  de- 
cision   on     the    uncontroverted    evidence 

'submitted  against  the  claim. 
United  States  v.  John  Olson  et  ah,  United 
Mates  v.  Thor  W.  Paulsen  et  al.  United 
States     v.     Patricia    Lemoge     Hudelson, 

A-29953,  A-29958,  A-29969  (Apr.  13,  1964) 

Where  Bureau  of  Land  Management  de- 
cisions declaring  mining  claims  to  be  null 
md  void  because  of  a  lack  of  discovery  of 
valuable  minerals  have  become  final  be- 
cause no  appeal  was  ever  taken  to  the  Sec- 
retary of  the  Interior,  they  will  not  be  dis- 
turbed in  the  absence  of  fraud  or  gross  ir- 
regularity upon  the  request  of  the  mining 
claimant  who  alleges  procedural  and  sub- 
stantive errors  involving  the  earlier  pro- 
ceedings for  the  first  time  in  an  appeal  to 
the  Secretary  involving  other  mining 
claims  and  it  appears  there  was  adequate 
opportunity  for  the  claimant  to  raise  these 
issues  in  the  earlier  proceedings  but  failed 
to  do  so. 

fir  ace  E.   Hutch  ins,   A-29297    (Supp.   II) 

,(May25,1964) 

The  procedure  prescribed  by  the  Interior 
•Department's  rules  of  practice  for  the  ini- 
tiation, prosecution,  and  decision  of  con- 
tests against  mining  claims  does  not  vio- 
late the  requirements  of  the  Administrative 
Procedure  Act  for  separation  of  functions 
and  does  not  constitute  a  denial  of  due 
process. 

United  States  v.  Anita  E.  Spurrier  et  al., 
|a-29306  (Oct  21,  1964) 

Where  a  Government  contest  is  brought 
against  a  homestead  entry  charging  fail- 
ure to  cultivate  during  the  second  and 
third  years  and  the  contestee  answers 
but  does  not  deny  the  charges  and,  in  ad- 
dition, files  final  proof  showing  lack  of  any 
cultivation  on  the  entry,  the  allegations 
;of  the  complaint  are  properly  taken  as 
!  admitted  and  the  entry  canceled. 
Frank  Allen  Foster,  A-30117  (Xov.  20, 
1964) 

A  determination  of  the  invalidity  of  a 
mining  claim  by  the  manager  of  a  land 
office  is  proper  in  a  Government  contest 
when  the  claimant  fails  to  answer  within 
1  the  period  allowed  by  the  Departmental 
rules  of  practice ;  it  is  no  excuse  that  the 
contestee  has  brought  an  action  in  the 
Federal  district  court  to  enjoin  the  contest 


proceedings  and  secured  a  temporary  re- 
straining order  when  thereafter  the  re- 
straining order  is  dissolved  and,  although 
the  contestee  appeals  to  the  circuit  court, 
he  fails  to  have  the  injunction  restored 
or  a  new  one  granted. 

Where  a  mining  contest  was  initiated  by 
this  Department  and  the  contestees  did 
not  file  an  answer  but  brought  an  action 
to  enjoin  the  proceedings  in  the  Federal 
courts  and  secured  a  temporary  restraining 
order  against  the  proceedings,  but  failed 
to  obtain  a  further  stay  after  the  district 
court  dissolved  the  restraining  order  or 
otherwise  to  relieve  themselves  of  the  ne- 
cessity of  filing  an  answer  to  the  contest 
complaint,  the  Secretary  will  nonetheless 
entertain  a  petition  to  have  a  belated  an- 
swer accepted  where  it  appears  that  the 
litigation  was  continued  in  the  appellate 
courts  on  the  assumption  of  all  parties  and 
the  courts  that  the  contest  proceedings  had 
been  held  in  abeyance  and  no  rights  of 
third  parties  are  affected. 
United  States  v.  Humboldt  Placer  Mining 
Company  and  Del  de  Rosier,  A-30055 
(Nov.  20,  1964)  71  I.D.  434 

Where  a  Government  contest  against  a 
mining  claim  names  four  individuals  as 
contestees,  two  of  the  contestees  file  an 
answer  requesting  a  hearing,  an  attorney 
files  an  answer  purporting  to  be  on  behalf 
of  all  the  contestees,  notice  of  the  hear- 
ing is  served  only  on  the  attorney  and  none 
of  the  contestees  or  the  attorney  appears 
at  the  hearing  and  the  claim  is  declared 
null  and  void,  the  decision  will  be  set  aside 
and  the  case  remanded  for  another  hear- 
ing where  the  two  contestees  who  filed  an 
answer  submit  affidavits  that  the  attorney 
did  not  represent  them  and  they  did  not 
hold  him  out  as  representing  them. 
United  States  v.  Don  Brunkalla  et  al., 
A-30231  (Dec.  29,  1964) 

V.  HEARINGS 

An  applicant  for  a  desert  land  entry  is 
not  entitled  as  a  matter  of  right  to  a  hear- 
ing to  determine  the  proper  classification 
of  the  land  applied  for. 
Leonard  E.  No?'en,  Harry  C.  Perry,  A-27147 
(Aug.  1,  1955) 

In  a  hearing  on  the  propriety  of  a  range 
manager's  notice  canceling  an  outstanding 
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10-year  grazing  permit,   the  Government 
has  the  burden  of  proof. 
Frank  Halls,  A.  J.  Redd,  A-27133  (Sept.  8, 
1955)  62  I.D.  344 

Where  the  time  stamp  on  an  application 
shows  that  it  was  prematurely  filed  and  the 
applicant  contends  that  the  stamp  is  er- 
roneous and  that  the  application  was 
timely  filed,  a  hearing  will  not  be  held  on 
the  issue  where  there  is  no  reasonable 
likelihood  that  a  hearing  would  develop 
facts  decisive  of  the  issue  and  no  showing 
is  made  by  the  applicant  that  he  will  be 
able  to  present  evidence  controverting  the 
facts  of  record. 

Margaret  A.  Andrews,  Charles  B.  Gonsales, 
A-27328  (Feb.  4,  1957)  64  I.D.  9 

Where  a  contestee  does  not  object  to 
the  fact  that  the  hearing  officer  was  not 
appointed  in  accordance  with  the  pro- 
visions of  the  Administrative  Procedure 
Act  until  the  case  is  on  appeal  to  the  Secre- 
tary, the  objection  is  not  timely  and  does 
not  require  that  the  proceedings  be  set 
aside. 

Where  a  timely  objection  was  not  raised 
by  a  contestee  at  a  hearing  that  the  hear- 
ing officer  was  not  appointed  in  accordance 
with  the  provisions  of  the  Administrative 
Procedure  Act  and  there  is  no  showing  of 
actual  prejudice  to  the  contestee,  there  is 
no  warrant  for  the  Secretary  to  exercise 
his  discretionary  power  to  set  aside  the 
prior  proceedings  and  to  order  a  new 
hearing. 

United  States  v.  Alonzo  A.  Adams  et  al., 
A-27364   (June  3,  1957)  64  I.D.  221 

Where  the  rules  of  practice  of  the  De- 
partment provide  that  a  hearing  in  a 
Government  contest  may  be  waived  if  all 
parties  consent,  and  it  appears  in  a  con- 
test brought  against  a  mining  claim  that 
the  disputed  questions  of  fact  can  be  satis- 
factorily resolved  only  by  holding  a  hear- 
ing, the  Department  will  not  accede  to  a 
waiver  of  a  hearing  and  a  hearing  will  be 
ordered. 

United  States  v.  Elbert  M.  Barron,  A-27450 
(Sept.  18,  1957)  64  I.D.  360 

In  proceedings  under  Private  Law  654 
(84th  Cong.,  2d  sess.),  purchasers  of  land 
under  the  Alaska  Public  Sale  Act  who  have 
paid  the  full  purchase  price  for  the  land 
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and  who  assert  that  they  have  performe 
the  requirements  for  receiving  patents  o 
the  land  will  be  granted  a  hearing  on  th 
question  whether  they  have  complied  wit 
those  requirements. 

Matanuska  Valley  Lines,  Inc.  et  al 
A-27545  ( May  12, 1958 )  65  I.D.  21 

An  order  of  a  hearing  examiner  denyin 
a  motion  to  postpone  a  hearing  is  not  a; 
appealable  order  and  the  movant  has  n 
right  to  appeal  from  the  denial  of  hi 
motion. 

United  States  v.  Reed  H.  Parkinson 
A-27714  (June  23,  1958)  65  I.D.  28! 

Claims  of  a  contractor  engaged  in  th< 
construction  of  two  substations  for  th<: 
Bonneville  Power  Administration  based  oi 
charges  of  misconduct  of  the  inspectors  ii 
supervising  the  work  must  be  rejectee 
when  (1)  the  evidence  in  support  of  th(, 
claims  is  extremely  stale  (2)  the  con 
tractor  in  appealing  has  not  requested  a  . 
hearing  at  which  the  witnesses  with 
knowledge  of  the  events  could  be  heard 
and  subjected  to  cross-examination  (3) 
the  top  officials  of  Bonneville  who  were 
aware  of  the  contractor's  charges  visited 
the  site  of  the  work  for  the  purpose  of  in- 
vestigating the  charges,  and  after  investi- 
gation found  them  to  be  groundless  (4) 
there  is  independent  evidence  of  the  good 
character  and  competence  of  the  inspec- 
tors (5)  there  were  numerous  shortcom- 
ings in  the  performance  of  the  contractor's 
work  that  might  have  motivated  his  coun- 
tercharges (6)  the  charges  are  based  on 
misunderstandings  of  the  situations  from 
which  they  arose;  and,  finally,  (7)  the 
charges  run  counter  to  inherent  proba- 
bilities and  are  otherwise  not  credible. 
Appeal  of  W  &  W  Company,  IBCA-54 
(Aug.  4, 1958) 


A  public  sale  applicant  is  not  entitled  as 
a  matter  of  right  to  a  hearing  for  deter- 
mining the  proper  classification  of  the  land 
for  which  he  applied. 

Paul   B.    and   Ruth   M.   Butler,   A-27634 
(Aug.  26,  1958) 

The  proponent  of  an  Osage  Indian  will 
is  not  required  to  offer  further  evidence 
after  having  presented  prima  facie  proof. 
Estate  of  Mae  F.  Lassley,  Osage  Allottee 
No.  631  IA-882  (Sept.  29,  1958) 

65  I.D.  421 
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The  Director  of  the  Bureau  of  Land 
Management  has  authority  to  remand  a 
mining  contest  before  him  on  appeal  for 
the  taking  of  additional  evidence  if  he 
feels  that  the  record  is  incomplete  or  that 
new  developments  may  better  reflect  the 
facts  upon  which  legal  rights  in  question 
are  predicated. 

United  States  v.  Vincent  Creek  Gold  and 
Copper  Company,  A-27703  (Nov.  5,  1958) 

A  protestant  against  an  application  for 
a  survey  of  islands  erroneously  omitted 
from  the  public  land  survey  can  submit 
whatever  evidence  he  deems  pertinent  in 
support  of  his  protest,  but  there  is  no  re- 
quirement that  a  formal  hearing  be  held. 
Willis  W.  Ritter  et  al.,  A-27755  (Dec.  22, 
1958) 

A  tender  of  evidence  serving  only  to 
impeach  a  witness  who  has  testified  to 
the  competency  of  testatrix  at  the  time  of 
the  making  of  her  will,  when  there  remains 
other  credible  testimony  in  support  of  her 
competency,  does  not  constitute  persuasive 
justification  for  granting  a  rehearing. 
Estate  of  Lean  Woman  (Sankey),  Arap- 
aho  Allottee  No.  1487,  IA-886  (June  24, 
1959) 

A  petition  for  rehearing  filed  with  an  Ex- 
aminer of  Inheritance  may  properly  be 
denied  where  the  petition  was  not  filed 
within  the  period  prescribed  by  the  appli- 
cable regulations. 

Estate  of  Henry  Amauty,  IA-879  (July  17, 
1959) 

It  is  not  an  abuse  of  discretion  for  the 
Director  of  the  Bureau  of  Land  Manage- 
ment to  deny  a  hearing  where  the  sole  is- 
sue is  the  question  of  the  proper  classifica- 
tion of  lands  selected  under  the  soldiers' 
additional  homestead  law. 
Ferris  F.  Boothe,  A-28058  (Nov.  23,  1959) 

66  I.D.  395 

Small-tract  applicants  for  lands  covered 
by  a  prior  mining  claim  may  be  allowed  to 
intervene  in  a  contest  brought  by  the 
United  States  against  the  validity  of  the 
mining  claim. 

In  the  absence  of  an  extreme  emer- 
gency, a  motion  for  continuance  first  made 
at  a  hearing  is  properly  denied  since  the 
Department's  rules  of  practice  require  that 


it  be  made  at  least  10  days  before  the  date 
of  the  hearing. 

United  States  v.  The  Dredge  Corporation, 
A-28022   (Dec.  18,  1959) 

A  request  for  a  new  hearing  is  properly 
denied  where  the  only  basis  of  the  request 
is  the  contestee's  lack  of  counsel  at  a  hear- 
ing on  the  validity  of  a  mining  claim,  where 
there  is  no  evidence  that  the  claimant  was 
prejudiced  thereby,  and  there  is  no  allega- 
tion of  new  evidence  or  facts  which  should 
be  considered  to  prevent  error  or  injustice. 
United  States  v.  Herbert  T.  Bartron, 
A-28113  (Jan.  15,  1960) 

Where  a  party  desiring  to  inspect  Depart- 
mental records  neither  follows  the  pro- 
cedure set  up  in  the  applicable  regulation 
nor  requests  the  hearing  examiner  to 
issue  a  subpoena  for  them,  it  is  proper 
for  the  hearing  examiner  to  refuse  to  dis- 
miss grazing  trespass  charges  on  the 
ground  that  the  party  was  denied  an  op- 
portunity to  inspect  the  records. 
Clarence  S.  Miller,  A-28215  (Apr.  20, 1960) 

67  I.D.  145 

A  bidder  at  a  public  sale  who  has  been 
declared  purchaser  may  be  allowed  to  in- 
tervene in  a  contest  brought  by  the  United 
States  against  a  mining  claim  covering 
the  same  land. 
Leland  M.  Lucas,  A-28347  (Sept.  6,  I960) 

Where  a  hearing  has  been  held  on  in- 
structions of  the  Director,  Bureau  of  Land 
Management,  to  determine  factual  matters 
in  connection  with  an  application  for  an 
Indian  allotment  and  where  the  protestant 
whose  allegations  were  instrumental  in 
causing  the  hearing  to  be  held  is  not  noti- 
fied of  the  hearing  and  thereafter  sub- 
mits affidavits  contradicting  in  all  material 
matters  the  applicant's  statements,  the 
affidavits  cannot  be  made  part  of  the 
record,  but  the  hearing  will  be  reopened  to 
permit  the  protestant  to  submit  evidence. 
Grover  C.  Sanderson  et  al.,  A-28705 
(Aug.  28,  1961)  68  I.D.  248 

In  absence  of  a  request  for  hearing, 
Board  will  consider  appeal  on  the  record, 
that  is,  on  the  basis  of  the  appeal  file 
before  it. 

Appeal  of  Barkley  Pipeline  Construction, 
Inc..  IBCA-291  (Dec.  1, 1961) 
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Where  an  applicant  for  an  Indian  allot- 
ment of  public  domain  asserts  that  he 
settled  on  the  land  applied  for  long  be- 
fore it  was  withdrawn,  that  he  lived  on 
the  land  for  years  before  he  moved  else- 
where, and  that  he  has  continued  to  main- 
tain a  home  on  the  land  and  to  use  it  for 
grazing,  but  an  investigation  conducted 
by  the  Bureau  reached  contrary  conclu- 
sions, the  conflict  is  best  resolved  by  hold- 
ing a  hearing  to  determine  whether  the 
applicant  settled  on  the  land  and  when 
and  what  his  relationship  to  the  land  has 
been. 

John     David     Smith     et     al.,     A-28829 
(Sept.  17,  1962) 

Where  a  hearing  examiner's  decision 
contains  a  ruling,  in  a  single  sentence,  on 
all  of  the  proposed  findings  and  conclusions 
submitted  by  a  party  to  a  hearing,  and  the 
ruling  on  each  finding  and  conclusion  is 
clear,  there  is  no  requirement  that  the 
examiner  rule  separately  as  to  each  of 
the  proposed  findings  and  conclusions  in- 
dividually. 

Where  the  factual  findings  upon  which 
an  examiner's  decision  are  based  are  stated 
clearly  in  a  decision,  it  is  not  essential 
that  a  separate  part  of  the  decision  be 
designated  "findings  of  fact." 
United  States  v.  Joe  Driear,  A-28925 
(Jan.  31,  1963)  70  LB.  10 

Where  the  Board  of  Contract  Appeals 
finds,  upon  the  basis  of  newly  discovered 
evidence  presented  at  a  rehearing,  that  its 
prior  decision  was  based  largely  on  testi- 
mony that  has  been  discredited,  the  prior 
decision  will  be  vacated  and  the  appeal 
will  be  remanded  to  the  contracting  offi- 
cer for  appropriate  action. 
Appeal  of  Richey  Construction  Company, 
IBCA-187  (June  18,  1963)  70  I.D.  222 

There  is  no  occasion  for  having  a  hear- 
ing on  the  question  as  to  whether  an  oil 
and  gas  lease  is  saved  from  automatic 
termination  for  nonpayment  of  rental  be- 
cause it  has  a  well  capable  of  producing 
oil  or  gas  in  paying  quantities  where  there 
is  no  indication  that  the  lessee  accepts  the 
Department's  interpretation  as  to  what 
constitutes  such  a  well  and  is  prepared  to 


submit  evidence  in  accordance  with  that 
interpretation. 

Joseph  C.  Sterge,  A-29348  (July  26,  1963) 

70  I.D.  375 

When  a  contract  appeal  involves  a  dis- 
puted issue  of  fact,  each  party  is  entitled 
to  a  hearing  for  the  purpose  of  offering 
evidence  upon  such  issue,  and,  if  either 
party  does  request  a  hearing,  a  decision 
upon  the  merits  of  the  appeal  without  hold 
ing  the  requested  hearing  would  be  pre- 
mature. The  rules  and  procedures  of  the 
Board  of  Contract  Appeals  do  not  provide 
for  summary  judgment  in  favor  of  either 
party. 

Appeal  of  Baldicin-Lima-Hamilt&n  Corpo- 
ration, IBCA-329    (Sept.  20,  1963) 

70  I.D.  426 

Where  a  regulation  provides  that  the 
rates  charged  for  a  right-of-way  across 
public  lands  may  be  revised  only  after 
notice  and  an  opportunity  for  hearing,  it 
is  improper  to  increase  the  rates  without 
following  the  prescribed  procedure. 
Texas  Gas  Transmission  Corporation, 
A-29856  (Jan.  14,  1964) 

Where  a  junior  offeror  insinuates  that 
a  lease  issued  to  a  senior  offeror  is  invalid 
because  the  offeror-lessee  was  not  the  sole 
party  in  interest  in  the  offer  and  lease  but 
the  junior  offeror  presents  nothing  more 
than  innuendo  or  inference  to  support  his 
allegation,  he  will  not  be  granted  a  hear- 
ing for  the  purpose  of  attempting  to  de- 
velop evidence  to  support  his  allegation. 
Tom  Hoover,  A-29777  (Feb.  3,  1964) 

Where  after  a  hearing  held  to  deter- 
mine the  validity  of  mining  claims  both 
parties  submit  evidence  consisting  of  as- 
says of  samples  of  ore  taken  after  the  hear- 
ing and  affidavits  of  mining  experts  de- 
scribing the  samples  or  the  claims  which 
is  pertinent  to  a  resolution  of  the  appeal, 
the  new  offerings  may  not  be  considered 
in  the  disposition  of  the  appeal  on  its 
merits  but  may  be  examined  to  determine 
whether  a  new  hearing  is  warranted,  and, 
if  it  is,  the  case  is  to  be  remanded  to  hold 
one. 

United  States  v.  Kenneth  O.  Watkins  and 
Harold  E.  L.  Barton,  A-29862  (Apr.  24, 
1964) 
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When  the  Department  of  the  Interior 
finds  that  public  land  within  the  place 
limits  of  a  legislative  grant-in-aid  of  the 
construction  of  a  railroad  is  mineral  in 
character  and  the  railroad  company  chal- 
lenges such  finding,  a  hearing  should  be 
granted  at  which  the  Department  has  the 
obligation  of  making  a  prima  facie  case  of 
mineral  character  whereupon  the  company- 
has  the  burden  of  establishing  nonmineral 
character  by  a  preponderance  of  the 
evidence. 

Southern  Pacific  Company,  A-29736  et  al. 
(May  27,  1964)  71  I.D.  224 

A  request  for  hearing  is  properly  denied 
where  it  appears  that  a  hearing  would 
not  develop  material  facts  that  are  not 
already  of  record  in  the  Bureau  of  Land 
Management. 
Francis  Taylor,  A-30282  (Oct.  1, 1964) 

Evidence  submitted  outside  a  hearing 
in  a  contest  case  cannot  be  considered  in 
deciding  the  case  on  the  merits  but  can 
be  considered  to  determine  whether  or  not 
a  further  hearing  is  warranted. 
United  States  v.  Gilbert  C.  Wcdertz, 
A-30126  (Oct.  15,  1964)  71  I.D.  368 

Assay  reports  submitted  by  a  mining 
claimant  after  a  hearing  in  a  contest 
against  his  claims  for  lack  of  discovery 
cannot  be  considered  in  determining  the 
contest  on  the  merits  but  only  for  the  pur- 
pose of  determining  whether  a  further 
hearing  is  warranted,  and  where  the  re- 
ports are  only  inferentially  pertinent  to 
the  issue  of  discovery  a  further  hearing- 
will  not  be  ordered. 

United     States     v.     James    E.    Hubbart, 
A-30205  (Nov.  27,  1964) 

Where  a  Government  contest  against  a 
mining  claim  names  four  individuals  as 
contestees,  two  of  the  contestees  file  an 
answer  requesting  a  hearing,  an  attorney 
files  an  answer  purporting  to  be  on  behalf 
of  all  the  contestees,  notice  of  the  hearing 
is  served  only  on  the  attorney  and  none 
of  the  contestees  or  the  attorney  appears 
at  the  hearing  and  the  claim  is  declared 
null  and  void,  the  decision  will  be  set  aside 
and  the  case  remanded  for  another  hear- 
ing where  the  two  contestees  who  filed  an 
answer  submit  affidavits  that  the  attorney 
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did  not  represent  them  and  they  did  not 
hold  him  out  as  representing  them. 
United   States   v.   Don  Brunkalla  et  al, 
A-30231  (Dec.  29,  1964) 

VI.  PRIVATE  CONTESTS 

It  is  proper  to  reject  an  application  for 
a  contest  where  all  the  factors  upon  which 
the  claim  to  a  contest  is  based  are  shown 
by  the  records  of  the  Bureau  of  Land 
Management. 

Northern  Pacific  Railway  Company,  Ralph 
L.  Bassett,  A-27114  (Oct.  20,  1955) 

62  I.D.  401 

A  contest  against  a  homestead  entry  will 
be  dismissed  where  the  application  to  con- 
test is  not  corroborated  by  the  affidavit  of 
a  witness  stating  that  he  has  personal 
knowledge  of  facts  set  forth  in  his  affidavit 
which,  if  established,  would  render  the 
entry  subject  to  cancellation. 
William  Bittman,  Henry  N.  Kvalvik, 
A-27312  (June  25, 1956) 

An  application  to  contest  outstanding 
coal  prospecting  permits  will  not  be  al- 
lowed where  the  allegations  of  the  appli- 
cant, even  if  proved,  would  not  affect  the 
validity  or  legality  of  the  permits. 

One  who  merely  hopes  to  lease  land  is 
not  qualified  as  a  contestant  under  that 
provision  of  the  rules  of  practice  which 
permits  those  "seeking  to  acquire  title  to 
or  claiming  an  interest  in  the  land  in- 
volved" to  apply  to  contest  the  claims  of 
others  in  the  public  lands. 
United  States  Steel  Corporation,  A-27271 
(Sept.  10,  1956)  63  I.D.  318 

A  person  whose  only  relationship  to  a 
tract  of  public  land  is  that  he  may  be  a 
prospective  lessee  has  no  right  to  bring 
a  contest  proceeding  to  dispute  the  deter- 
mination made  by  the  Secretary  (or  his 
delegate)  to  lease  the  land  at  auction 
and  his  objections  to  the  auction  are  prop- 
erly treated  as  a  protest. 
Lucille  Mines,  Inc.,  A-27558  (June  6,  1958) 

Where  a  relinquishment  of  a  homestead 
entry  and  an  affidavit  of  contest  against 
the  same  entry  are  filed  simultaneously, 
the  latter  must  be  dismissed  because  the 
relinquishment  takes  effect  immediately, 
extinguishes  the  entry,  and  leaves  the  con- 
test nothing  upon  which  to  act. 


848 


RULES    OF   PRACTICE,    VI 


Where  a  relinquishment  of  an  entry  is 
filed  after  an  affidavit  of  contest  has  been 
filed  against  the  same  entry  but  before 
the  entryman  has  been  given  actual  or 
constructive  notice  of  the  contest,  it  is  to 
be  conclusively  presumed  that  the  re- 
linquishment was  caused  by  the  contest  un- 
less it  can  be  shown  that  the  affidavit  of 
contest  was  not  good  and  sufficient,  that 
the  contest  charge  was  not  true,  that  the 
contestant  was  not  a  qualified  applicant, 
or  that  the  land  is  not  subject  to  the  con- 
testant's application. 

Frederick  J.  Zillig  v.  Vernon  M.  Milium, 
A-28334  (Apr.  13,  1960)  67  I.D.  136 

Where  a  complaint  in  a  private  contest 
does  not  contain  all  the  information  re- 
quired by  the  Department's  rules  of  prac- 
tice, the  complaint  must  be  dismissed. 
Leila  May  Thomas  v.  Thomas  Henry 
Hayes,  A-28240  (Apr.  18,  1960) 

Under  the  Departmental  regulation  gov- 
erning private  contests,  a  sufficient  contest 
charge  against  a  homestead  entry  must 
allege  facts  which,  if  proved,  would  re- 
quire cancellation  of  the  entry,  and  not 
mere  conclusions. 

An  allegation  in  a  private  contest  com- 
plaint that  a  homestead  entryman  did  not 
live  on  the  entry  long  enough  states  merely 
a  conclusion  and  is  not  a  sufficient  charge 
under  the  rules  of  practice  governing  pri- 
vate contests. 

An  allegation  in  a  private  contest  com- 
plaint filed  near  the  end  of  the  fifth  entry 
year  which  charges  at  a  minimum  that  the 
entryman  has  not  cultivated  at  least  one- 
sixteenth  of  the  entry  prior  to  the  fifth 
entry  year  meets  the  requirements  of  the 
rules  of  practice  governing  private 
contests. 

Under  the  Department's  rules  governing 
private  contests  where  an  answer  to  a  com- 
plaint is  filed  a  day  late  the  allegations 
of  the  complaint  must  be  taken  as  admitted 
by  the  contestee  and  the  case  decided  with- 
out a  hearing,  and  the  Secretary  is  with- 
out authority  to  waive  the  rules  to  permit 
the  late  filing  of  the  answer. 
Earl  D.  Beater  v.  John  C.  Slagle,  A-28121 
(May  24, 1960) 

Under  the  Departmental  regulations 
governing  private  contests,  a  sufficient  con- 
test  charge   against   a   homestead   entry 
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must  allege  facts  which,  if  proved,  would 
require  cancellation  of  the  entry. 

An  allegation  in  a  private  contest  that 
a  settler  on  unsurveyed  land  "has  not 
posted  his  entry  adequately  for  the  public 
to  be  aware  of  it"  and  "has  not  blazed  a 
trail  or  corner  markers  to  said  property" 
is  a  sufficient  allegation  that  the  settler 
has  failed  to  mark  the  claim  by  permanent 
monuments  at  each  corner  as  required  by 
the  statute  authorizing  settlement  on  un- 
surveyed land  in  Alaska. 
August  F.  Scheele  v.  Johnny  H.  Dockery, 
A-28541   (Mar.  30,  1961)  68  I.D.  100 

A  contest  complaint  which  alleges  as  a 
ground  for  contest  the  fact  that  the  entry-  I 
man  has  failed  to  file  timely  final  proof  is 
properly  dismissed  because  that  reason  is 
shown  upon  the  records  of  the  Bureau  of 
Land  Management  and  a  contest  must  be 
based  upon  a  reason  not  so  shown. 

Under  Departmental  regulations  govern- 
ing private  contests,  a  contest  charge 
which  is  defective  because  it  offers  as  a 
ground  for  the  contest  only  a  reason  shown 
upon  the  records  of  the  Bureau  of  Land 
Management  is  not  cured  by  the  allegation 
that  extrinsic  facts  are  necessary  to  prove 
the  correctness  of  the  charge  where  the 
extrinsic  facts  are  not  set  out  as  grounds 
for  the  contest. 

Randolph  Ritchey  v.  Clifton  O.  Myll  and 
Mary  E.  Kindy,  A-28649  (Sept.  27,  1961) 

68  I.D.  269 

Where  a  contest  against  a  homestead 
entry  has  been  suspended  because  the  en- 
tryman is  in  military  service  and  the  en- 
tryman agrees  that  the  contest  may  be 
reinstated  if  his  military  service  will  not 
prevent  his  attendance  at  the  hearing,  the 
contest  proceeding  will  be  conditionally 
reinstated. 

David  H.  Evans  et  al,  A-27353   (Supp.) 
(Oct.  18, 1961) 

A  contest  brought  against  a  homestead 
entry  which  alleges  only  facts  reflected  by 
the  Bureau  records  to  constitute  a  charge 
relied  upon  to  invalidate  the  entry  is  prop- 
erly dismissed  as  to  such  charge. 
Margaret  L.  Gilbert  v.  Bob  H.  Oliphant, 
A-29163  (Apr.  11, 1963)  70  I.D.  128 

Although  the  rights  of  a  homestead  set- 
tler on  public  lands  covered  by  an  existing 
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entry  attach  instantly  on  the  relinquish- 
ment of  the  prior  entry  and  are  superior 
to  those  of  settlers  or  applicants  initiating 
their  rights  later,  such  a  settlement  is 
nevertheless  subject  to  the  superior  right 
of  a  contestant  who  secures  the  cancella- 
tion of  the  entry. 

An  allegation  in  a  private  contest  com- 
plaint filed  immediately  after  the  end  of 
the  second  entry  year  which  charges  that 
the  entryman  failed  to  have  under  cultiva- 
tion 1/16  of  the  acreage  meets  the  require- 
ments of  the  regulation  that  a  contest 
complaint  must  allege  in  clear  and  con- 
cise language  the  facts  which  constitute  the 
grounds  for  the  contest. 
Charles  Lewellen,  A-29644  (Nov.  5,  1963) 

70  I.D.  475 

A  private  contest  brought  against  a  des- 
ert land  entry  which  alleges  facts  not  re- 
flected by  records  of  the  Bureau  of  Land 
Management  at  the  initiation  of  the  con- 
test which,  if  proved,  would  invalidate 
the  entry  may  be  upheld  notwithstanding 
some  of  the  facts  alleged  may  have  been 
known  to  some  Bureau  personnel  prior  to 
the  filing  of  the  complaint. 

A  contest  may  be  dismissed  if  not  prop- 
erly corroborated,  but  such  action  will  not 
prevent  the  consideration  of  a  second  con- 
test complaint,  properly  corroborated,  by 
the  same  party,  even  though  the  charges 
therein  are  the  same  as  those  contained 
I  in  the  first. 

A  desert  land  entry  is  properly  canceled 
where  the  entryman  fails  to  answer  a  com- 
plaint filed  in  a  private  contest  against  the 
entry  which  charges  that  the  entryman 
has  not  met  the  reclamation  requirements 
of  the  desert  land  law. 
F.  Don  Wadsworth  v.  Don  Farrell  Anhder, 
Sr.,  A-29684  (Dec.  31, 1963)         70  I.D.  537 

A  private  contest  complaint  which  fails 
to  allege  facts  constituting  the  ground  or 
grounds  of  contest  is  properly  dismissed. 
James  W.  Shumaker  v.  Robert  J.  Scott, 
A-29977  (Feb.  20, 1964) 

It  is  not  necessary  that  the  charges  of  a 
homestead  contest  be  sustained  by  the  con- 
testant's evidence  if  the  contestee  submits 
evidence  that  is  suitable  for  this  purpose. 
Stanley  W.  Hutchison  v.  Clyde  Bishop, 
A-29693  (May  4, 1964) 


A  determination  of  the  invalidity  of  a 
mining  claim  by  the  manager  of  a  land 
office  is  proper  in  a  private  contest  when 
the  claimant  fails  to  answer  within  the 
period  allowed  by  the  Departmental  rules 
of  practice ;  it  is  no  excuse  that  the  con- 
testee has  brought  an  action  in  the  Federal 
district  court  to  enjoin  the  contest  pro- 
ceedings and  secured  a  temporary  re- 
straining order  when  thereafter  the  re- 
straining order  is  dissolved  and,  although 
the  contestee  appeals  to  the  circuit  court, 
he  fails  to  have  the  injunction  restored 
or  a  new  one  granted. 

The  Departmental  regulation  providing 
that,  where  a  timely  answer  is  not  filed 
in  a  contest  proceeding,  the  case  will  be 
decided  on  the  basis  of  the  allegations  in 
the  complaint,  cannot  be  waived  in  the 
case  of  a  private  contest. 
Paradise  Irrigation  District  v.  James 
Duguid  and  Bertha  V.  Duguid,  A-30125 
(Nov.  20,  1964)  71  I.D.  442 

VII.  PROTESTS 

A  protestant  is  not  entitled  as  a  matter 
of  right  to  a  hearing  on  his  protest. 
Heirs  of  Albert  Peter  Mracek,  Alford  Roos, 
A-27051  (Apr.  13, 1955) 

It  is  proper  to  treat  as  a  protest  rather 
than  as  an  application  to  contest  allega- 
tions which  are  uncorroborated  as  re- 
quired by  the  Department's  rules  of 
practice. 

Charles   Schoenburg,    Wilma  I.   Claverie, 
A-27434  (June 3, 1957) 

Dr.    and    Mrs.    A.    J.    Kafka,    A-29807 
(Feb.  3,  1964) 

An  oil  and  gas  lease  offeror  may  file  a 
protest  against  the  issuance  or  existence 
of  a  permit  which  authorizes  another  to 
drill  slant  wells  from  or  through  the  land 
he  desires  to  lease. 

Floyd  A.  Wallis,  The  California  Company, 
A-27547  (Sept.  19,  1958)  65  I.D.  417 

A  protest  to  the  Secretary  of  the  In- 
terior will  be  dismissed  where  the  issues 
involved  are  moot. 

Maidee  B.  Frank  et  al,  A-27594  (Nov.  17, 
1958) 

A  protest  against  the  issuance  of  a 
patent  to  an  Alaska  homesite  is  properly 
rejected  where  the  protest  is  not  filed  in 
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the  land  office  where  the  filing  is  required 

until  after  a  patent  to  the  land  has  been 

issued. 

Tennes  J.  Aarstad,  A-28437  (Sept.  6, 1960) 

Where  the  grounds  alleged  as  a  basis 
for  a  protest  are  shown  to  be  immaterial, 
even  if  assumed  to  be  true,  the  protest  is 
properly  dismissed. 

Loran  John  Whittington,  Chester  H.  Cone, 
A-28823  (Aug.  18, 1961) 

An  appeal  against  a  grant  of  approval  to 
a  recreation  and  public  purposes  applica- 
tion will  be  dismissed  when  appellant  is 
not  a  party  nor  authorized  to  act  on  be- 
half of  a  party,  as  will  a  protest  when 
filed  subsequent  to  the  date  permitted. 
Dr.  Willard  H.  Howard,  A-29283 
(June  3,  1963) 

In  considering  a  protest  against  a  specific 
offer  which  did  not  draw  first  priority  in 
a  drawing,  the  Bureau  of  Land  Manage- 
ment is  not  required  to  determine  whether 
all  of  the  offers  which  participated  in  the 
drawing  properly  described  the  land  sought 
merely  because  the  protest  contains  a 
general  assertion  that  all  of  the  offers  im- 
properly described  the  lands  applied  for. 
Arthur  E.  Meinhart,  A-30168  (Feb.  17, 
1964) 

When  a  protest  against  the  issuance  of 
an  oil  and  gas  lease  to  prior  offeror  has 
been  found  to  be  without  merit  by  the  De- 
partment and  when,  thereafter,  an  appeal 
is  taken  from  the  rejection  of  the  pro- 
testant's  junior  oil  and  gas  lease  offer  be- 
cause of  the  issuance  of  a  lease  to  the 
prior  offeror,  a  decision  of  the  Bureau  of 
Land  Management  which  refers  to  the 
Departmental  decision  on  the  protest  is  a 
sufficient  answer  to  the  appellant's  objec- 
tions to  the  rejection  of  his  offer. 
Duncan  Miller,  A-30147  (Apr.  8,  1964) 

VIII.  SUPERVISORY  AUTHORITY  OF 
SECRETARY 

A  request  for  reconsideration  of  action 
dismissing  an  appeal  and  approving  the 
lost  will  of  a  deceased  Indian  will  be 
denied  where  the  petition  fails  to  show 
persuasively  that  the  decision  reached  an 
improper  or  unjust  result. 
Estate  of  lite,  Arapaho  Allottee  No.  1070, 
IA-143  (Aug.  25, 1955) 


The  Secretary  of  the  Interior  may,  on 
his  own  motion,  assume  jurisdiction  of 
appeals  to  the  Director  of  the  Bureau  of 
Land  Management. 

Richard  Leslie  McLeod   et   al.,   A-27112, 
A-27151  (Sept.  12,1955) 

The  Secretary  of  the  Interior  may  as- 
sume jurisdiction  of  any  matter  before 
the  Department  at  any  time  and  act  direct- 
ly upon  it  himself  without  waiting  for  the 
matter  to  be  presented  on  appeal. 
Grayce  R.  Eiler,  A-27370  (Dec.  19,  1956) 

The  Secretary  of  the  Interior  is  not 
obliged  to  exercise  his  responsibility  for  the 
administration  of  the  public  land  laws  only 
by  way  of  appeal.  He  may  assume  juris- 
diction of  any  case  at  any  stage  of  the 
proceedings  in  the  exercise  of  his  su- 
pervisory authority  over  the  public  lands. 
State  of  Louisiana,  Department  of  the 
Army  and  Shell  Oil  Company,  Protestants, 
A-27345  (Mar.  4, 1957) 

Where  a  timely  objection  was  not  raised 
by  a  contestee  at  a  hearing  that  the  hearing 
officer  was  not  appointed  in  accordance 
with  the  provisions  of  the  Administrative 
Procedure  Act  and  there  is  no  showing 
of  actual  prejudice  to  the  contestee,  there 
is  no  warrant  for  the  Secretary  to  exer- 
cise his  discretionary  power  to  set  aside 
the  prior  proceedings  and  to  order  a  new 
hearing. 

United  States  v.  Alonzo  A.  Adams  et  al., 
A-27364  (June  3,  1957)  64  I.D.  221 

Where  a  swampland  selection  by  the 
State  of  Louisiana  has  been  denied  by  De- 
partmental decision,  after  previous  Depart- 
mental decisions  indicated  that  the  land 
was  swamp  in  character  in  1850,  and  where 
the  heirs  of  the  patentee  of  the  State  indi- 
cate that  they  have  evidence  that  the  land 
was,  in  fact,  swamp  in  character  in  1850, 
the  Departmental  decision  denying  the  se- 
lection will  be  suspended  to  afford  the 
State  and  the  heirs  of  the  patentee  an 
opportunity  to  present  such  evidence. 
State  of  Louisiana,  Department  of  the 
Army  and  Shell  Oil  Company,  Protestants, 
Heirs  of  Charles  F.  Lefeaux,  Interveners, 
A-27345  (Aug.  28, 1957) 

Where  a  decision  of  the  Department 
denying  a  swamp  land  selection  by  the 
State  of  Louisiana  has  been  suspended  to 
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afford  the  State  and  interveners,  who  claim 
under  a  patent  from  the  State,  a  further 
opportunity  to  present  evidence  as  to  the 
character  of  the  selected  lands  and  where 
the  evidence  presented  does  not  establish 
the  fact  that  the  lands  selected  by  the  State 
were  swamp  lands  in  1850,  the  suspended 
decision  will  be  reinstated  as  the  final  de- 
termination of  the  Department  that  the 
State  is  not  entitled  to  receive  a  patent  for 
the  selected  lands. 

State  of  Louisiana,  Department  of  the 
Army  and  Shell  Oil  Company,  Protestants, 
Heirs  of  Charles  F.  Lefeaux,  Interveners, 
A-27345  (Supp.)  (May  14, 1958) 

Where  the  Bureau  of  Land  Management 
rejected  offers  for  oil  and  gas  leases  in 
Alaska  on  the  ground  that  the  lands  applied 
for  are  not  subject  to  leasing  under  the 
terms  of  the  Mineral  Leasing  Act  and 
where  the  offerors  perfected  their  appeals 
to  the  Secretary  of  the  Interior  and  re- 
quested that  action  on  their  appeals  be  de- 
ferred until  the  enactment  of  pending  legis- 
lation which  might  confer  preference  rights 
on  the  offers  and  where  legislation  is  sub- 
sequently enacted  which  does  confer  pref- 
erence rights  on  those  who  meet  the  condi- 
tions of  the  new  act,  the  offers  will  be 
remanded  to  the  Bureau  of  Land  Manage- 
ment for  adjudication  under  the  new 
legislation. 

Eleanor  C.  Beritzhoff  et  ah,  A-27612, 
A-27622,  A-27636,  A-27715  (Aug.  6,  1958) 

A  petition  for  exercise  of  supervisory 
authority  to  reinstate  an  appeal  will  be 
denied  when  the  petition  merely  requests 
such  action  because  of  an  admitted  failure 
to  comply  with  the  rules  of  practice  in 
perfecting  the  appeal  and  renews  argu- 
ments previously  urged  as  grounds  for 
reversal  of  the  decision  appealed  from. 
Joe  Lyon,  Jr.,  A-27824  (Jan.  14,  1959) 

The  Secretary  of  the  Interior  has  author- 
ity to  assume  jurisdiction  of  any  matter 
before  the  Department  at  any  stage  of  the 
proceedings  and  decide  or  review  the  mat- 
ter without  waiting  for  an  appeal  from  an 
adverse  decision. 

United  States  v.  Thomas  R.  Shuck  et  al., 
A-27965  (Feb.  2, 1960) 

A  petition  for  reconsideration  of  a  De- 
partmental decision  will  be  denied  where 


none  of  the  matters  offered  in  support  of 
the  petition  provides  a  basis  for  modifying 
the  result  of  the  original  decision. 
Gaols    Exploration     Company,     A-28213 
(Supp.)  (July  11, 1960) 

In  the  exercise  of  his  supervisory  au- 
thority, the  Secretary  of  the  Interior  may 
reopen  any  case  affecting  public  lands  so 
long  as  the  land  remains  under  his 
jurisdiction. 

B.  E.  Burnaugh,  A-28340  (Supp.)   (Oct.  4, 
I960)  67  I.D.  366 

In  appropriate  circumstances  the  Secre- 
tary in  the  exercise  of  his  supervisory 
power  may  dismiss  an  appeal  to  the  Direc- 
tor of  the  Bureau  of  Land  Management 
where  it  appears  that  the  Director  may 
have  through  inadvertence  neglected  to 
dismiss  the  appeal. 

Charles   W.   Barnhart,  Albert  L.   Sioley, 
A-28518  (Nov.  16, 1960) 

The  Secretary  of  the  Interior  has  dele- 
gated his  authority  with  respect  to  con- 
tract appeals  to  the  Interior  Board  of  Con- 
tract Appeals. 

Appeal  of  Kiewit-Judson  Pacific  Murphy, 
IBCA-141  (Jan.  5, 1961) 

The  Secretary  of  the  Interior  may  in 
the  exercise  of  his  supervisory  authority 
assume  jurisdiction  over  a  case  pending 
on  appeal  before  the  Director  of  the  Bureau 
of  Land  Management  without  awaiting  a 
decision  by  the  Director  and  subsequent 
appeal  from  that  decision. 
United  States  v.  M.  V.  Browning,  Adminis- 
trator of  the  Estate  of  0.  W.  Broicning, 
Deceased,  A-28611  (July  6,  1961) 

68  I.D.  183 

The  Secretary  of  the  Interior  may  as- 
sume jurisdiction  over  an  appeal  to  the 
Director,  Bureau  of  Land  Management, 
without  waiting  for  a  decision  by  the 
Director. 

PuUic  Service  Company  of  New  Mexico, 
New  Mexico  0554658  (Nov.  10, 1964) 

71  I.D.  427 
IX.  WITNESSES 

In  a  proceeding  under  the  "Disputes" 
clause  of  a  contract  where  the  controversy 
arises  out  of  a  claim  by  the  Government 
for  suppression  costs  and  damages  in- 
curred as  a  result  of  a  fire  alleged  to  have 
been  caused  by  the  contractor's  operations, 
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testimony  by  fire  experts,  even  though 
they  may  be  personnel  of  the  agency  that 
incurred  such  costs  and  damages,  with  re- 
spect to  the  probable  cause  of  the  fire  is 
admissible. 

Appeal  of  Paul  C.  Helmick  Company, 
IBCA-39  (Supp.)   (Aug.  21,  1958) 

65  I.D.  355 

The  purpose  of  the  holding  of  con- 
ferences pursuant  to  43  CFR  4.9  is  the 
simplification  and  sharpening  of  issues ; 
the  possibility  of  obtaining  stipulations, 
admissions  of  facts,  and  the  introduction 
of  documents;  the  determination  of  the 
number  of  witnesses  and  the  limitation  of 
expert  witnesses,  if  any;  and  the  dis- 
cussion and  consideration  of  such  other 
matters  as  may  aid  in  the  disposition  of 
appeals. 

Appeal  of  Ray  D.  Bolander  Company,  Inc., 
IBCA-331  (Dec.  14,  1962)  69  I.D.  223 

SALINE  WATER  PROGRAM 

Section  4b  of  the  Saline  Water  Conver- 
sion Act  of  Sept.  22,  1961  (75  Stat.  628; 
42  U.S.C.  sec.  1954b),  requires  that  patents 
on  inventions  resulting  from  Government- 
financed  research  and  development  work 
under  the  Act  be  available  to  the  general 
public  without  royalty  or  other  restriction. 

Section  4b  of  the  Saline  Water  Conver- 
sion Act  of  Sept.  22,  1961  (75  Stat.  628; 
42  U.S.C.  sec.  1954b),  requires  the  Secre- 
tary to  take  steps  to  assure  that  back- 
ground patents  essential  to  the  practice  of 
patents  or  the  use  of  processes  resulting 
from  research  and  development  contracts 
issued  under  the  act  be  available  to  the 
general  public  on  reasonable  terms. 
Patent  Requirements  of  the  Coal  Research 
Act,  Saline  Water  Conversion  Act  and 
Helium  Act,  M-36637  (May  7,  1962) 

69  I.D.  54 

SCHOOL  AID 

Public  Law  60  of  the  Fourth  Guam 
Legislature  providing  for  the  furnishing 
of  textbooks  adopted  for  use  in  the  public 
elementary  and  secondary  schools  of  Guam 
free  to  all  students  in  both  public  and 
private  elementary  and  secondary  schools 
is  a  measure  designed  to  aid  the  children 
of  Guam  rather  than  the  schools  they  at- 


tend or  the  organizations  sponsoring  the 

schools. 

Validity  of  Act  of  the  Legislature  of  Guam 

Furnishing  Textbooks  Free  of  Charge  to 

Students  in  Public  and  Private  Elementary 

and  Secondary  Schools  in  Guam,  M-36533 

(Oct.  3,  1958) 

SCHOOL  LANDS 
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V.  Particular  States 858 

I.  GENERALLY 

Unsurveyed  school  sections  found  upon 
survey  to  be  swamp  in  character  pass  to 
the  State  of  Wisconsin,  in  accordance  with 
the  general  rule,  if  at  all,  under  the  school 
grant  and  not  the  later  swampland  grant. 
State  of  Wisconsin,  A-27844  (Apr.  1,  1959) 

66  I.D.  136 

Where  title  to  a  certain  lot  revested  in 
the  United  States  upon  the  revocation  in 
1856,  with  the  consent  of  the  parties  con- 
cerned, of  approval  of  a  State  school  selec- 
tion made  under  the  act  of  May  20,  1826, 
rescission  of  the  revocation  is  properly  de- 
nied where  it  is  requested  by  persons  claim- 
ing to  have  acquired  title  to  the  lot  in  1938 
but  who  show  no  reasons  for  disturbing 
the  action  taken  over  100  years  earlier. 
Heirs  of  Joseph  A.  Troxclavr  et  al.,  A-29194 
(Mar.  1,1963) 

II.  GRANTS  OF  LAND 

Where  land  embraced  in  State  selection 
has  been  included  in  small  tract  applica- 
tions filed  prior  to  the  filing  of  the  State's 
selection,  and  the  land  has  also  been  classi- 
fied as  suitable  for  small  tract  development 
prior  to  the  filing  of  the  State  selection,  it 
is  proper  to  reject  the  State  selection  ap- 
plication and  to  dispose  of  the  land  under 
the  Small  Tract  Act. 
State  of  Nevada,  A-27369  (Nov.  7,  1956) 

The  grant  of  school  sections  made  by  the 
act  of  Apr.  22,  1954  (68  Stat.  57),  attaches 
only  to  a  school  section  known  on  the  date 
that  the  grant  otherwise  would  become 
effective,  to  be  of  mineral  character  and 
then  only  if  a  mineral  lease  solely  prevents 
the  grant  made  by  the  act  of  Jan.  25, 
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1927  (43  U.S.C.  sec.  870),  from  attaching 
to  the  section.  The  act  of  Apr.  22,  1954, 
supra,  is  not  applicable  to  a  school  section 
the  plat  of  survey  of  which  was  accepted 
on  or  after  July  11,  1956. 

The  grant  made  by  the  act  of  July  11, 
1956  (70  Stat.  529),  attaches  to  a  school 
section  not  known  on  the  date  of  the  ac- 
ceptance of  the  plat  of  survey  or  on  July 
11,  1956,  whichever  is  the  later  date,  to  be 
of  mineral  character,  and  then  only  if  a 
mineral  lease  or  permit,  solely  prevents 
from  attaching  to  the  section,  the  grant 
made  to  the  State  by  its  enabling  act. 

The  grant  made  by  the  act  of  July  11, 
1956  (70  Stat.  529),  attaches  to  a  school 
section  known  on  the  date  of  acceptance 
of  the  plat  of  survey  thereof  to  be  of  min- 
eral character  if  that  date  was  either  July 
11,  1056,  or  subsequent  thereto,  and  then 
only  if  a  mineral  lease  or  permit  solely  pre- 
vents rhe  grant  made  by  the  act  of  Jan.  25, 
1927  (43  U.S.C.  sec.  870),  from  attaching 
to  the  section. 

Acts  of  April  22,  1954  (68  Stat.  57),  and 
July  11,  1956  (70  Stat.  529),  Amending  the 
Act  of  January  25,  1927  (43  U.S.C.  sec. 
870),  M-36408  (Feb.  7, 1957) 

Subsection  (d)  (5)  of  seel  ion  1  of  the 
act  of  Apr.  22,  1954  (68  Stat.  57),  as 
amended  by  the  act  of  July  11,  1956  (70 
Stat.  529;  43  U.S.C,  1952  ed.,  Supp.  IV, 
sec.  870),  which  requires  that  when  at  the 
time  rents,  royalties,  and  bonuses  accrue, 
the  lands  or  deposits  covered  by  a  single 
lease  are  owned  in  part  by  the  State  and 
in  part  by  the  United  States,  they  shall 
be  allocated  between  them  in  proportion  to 
the  acreage  in  the  lease  owned  by  each, 
applies  only  during  such  period  as  the 
single  lease  is  an  outstanding,  valid,  lease 
embracing  both  State  and  Federal  lands 
or  deposits.  When  the  lease  terminates  in 
any  manner  in  its  entirety,  or  terminates 
or  is  assigned  as  to  all  of  the  State  land, 
or  as  to  all  of  the  Federal  land,  subsection 
(d)  (5)  ceases  to  be  operative  with  respect 
to  the  land  in  the  lease. 
Construction  of  Subsection  (d)  (5),  Act  of 
April  22,  1954  (68  Stat.  57),  as  Amended 
July  11,  1956  (70  Stat  529;  43  U.S.C,  1952 
ed.,  Supp.  IV,  Sec.  870),  M-36460  (July  30, 
1957) 


A  grant  to  a  State  for  school  purposes 
attaches  to  no  specific  sections  until  the 
lands  are  surveyed,  and  prior  to  survey  the 
United  States  may  make  other  disposition 
of  such  sections  which  have  been  reserved 
for  school  use. 

Leasing  of  Property  Along  the  Intracoastal 
Canal  in  T.  15  S.,  Rs.  1  and  2  E.,  La.,  Mer., 
Louisiana,  M-36462  (Aug.  14,  1957) 

64  I.D.  327 

Numbered  school  sections  which  are  in- 
cluded in  mineral  leases  and  applications 
are  excepted  from  the  provisions  of  sub- 
section (c)  of  section  1  of  the  act  of 
Jan.  25,  1927,  as  amended,  which  prevent 
the  attachment  of  the  grant  to  States  of 
numbered  mineral  school  sections  if,  among 
other  circumstances,  the  land  is  included  in 
a  valid  application,  claim,  or  right  initiated 
or  held  under  Federal  laws  until  such  ap- 
plication or  right  is  relinquished  or  can- 
celed. 

Oil  and  gas  lease  applications  pending 
when  the  plats  of  survey  of  school  sections 
are  accepted  do  not  prevent  attachment  of 
the  grant  to  the  State  of  such  school  sec- 
tions under  the  act  of  Jan.  25,  1927,  as 
amended  by  the  acts  of  Apr.  22,  1954,  and 
July  11,  1956,  even  though  the  applications 
are  filed  3  days  before  the  acceptance  of 
the  plats  of  survey. 

Mrs.  Virginia  E.  Lewis,  Max  B.  Lewis, 
A-27902  (May  8,  1959)  66  I.D.  204 

Where  title  to  a  certain  lot  revested 
in  the  United  States  upon  the  revocation 
in  1856,  with  the  consent  of  the  parties 
concerned,  of  approval  of  a  State  school 
selection  made  under  the  act  of  May  20, 
1826,  rescission  of  the  revocation  is  properly 
denied  where  it  is  requested  by  persons 
claiming  to  have  acquired  title  to  the  lot 
in  1938  but  who  show  no  reasons  for  dis- 
turbing the  action  taken  over  100  years 
earlier. 

Heirs  of  Joseph  A.  Troxclair  et  al., 
A-29194  (Mar.  1,  1963) 

III.  INDEMNITY  SELECTIONS 

Where  lands  applied  for  in  a  State  school 
indemnity  selection  have  been  classified 
as  suitable  for  State  selection,  but  the 
selection  is  properly  rejected  as  to  a  por- 
tion of  the  lands,  a  decision  erroneously 
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rejecting  the  selection  in  its  entirety  will 

be  reversed. 

State   of   California,    A-27276    (Mar.    12, 

1956) 

Where  lands  applied  for  in  a  State  school 
indemnity  selection  are  classified  as  im- 
proper for  such  selection,  the  application 
is  subject  to  rejection. 

The  application  may  not  be  rejected  on 
the  sole  ground  that  the  base  lands,  which 
had  vested  in  the  State  prior  to  the  in- 
clusion of  the  land  within  the  exterior 
boundaries  of  a  reservation,  are  less  valu- 
able than  the  selected  land. 
School  Indemnity  Selections  Under  the 
Act  of  February  28,  1891,  M-36351 
(June  19,  1956) 

Where  the  United  States  has  certified  to 
a  State,  which  follows  the  common  law, 
as  school  indemnity  selections,  lots  abut- 
ting on  a  meandered  nonnavigable  lake,  the 
title  to  the  bed  of  the  lake  passes  to  the 
State. 
Orayce  R.  Eiler,  A-27370  (Dec.  19,  1956) 

The  lieu  selection  provision  of  the  act 
of  Mar.  4,  1915  (38  Stat.  1214),  does  not 
authorize  the  selection  of  land  known  to 
be  of  mineral  character.  A  reservation  of 
a  school  section  by  the  act  of  Mar.  4, 
1915,  supra,  bars  mining  locations  on  the 
section  so  long  as  the  reservation  is  in 
effect.  Such  a  reservation,  short  of  an  act 
of  Congress,  can  be  extinguished  only  by 
an  approved  selection  in  lieu  of  the  land 
reserved. 

The  act  of  Feb.  28,  1891  (26  Stat.  796; 
43  U.S.C.  sees.  851,  852),  is  not  applicable 
to  Alaska. 

School  Sections  Reserved  for  the  Terri- 
tory of  Alaska  by  the  Act  of  March  4, 1915 
(38  Stat.  1214),  as  Amended  (48  U.S.C.  sec. 
853),  and  Lieu  Selections  Made  Under 
that  Act,  M-36229  (Feb.  4, 1957) 

64  I.D.  27 

Selected  lands  which  contain  valuable 
timber  and  are  included  in  a  management 
unit  for  sustained  yield  production  are 
properly  classified  as  not  proper  for  aqui- 
sition  as  school  indemnity  lands. 
State  of  California,  A-27752  (Jan.  7, 1959) 

A  State  indemnity  selection  is  properly 
rejected  where  the  lands  are  reportedly 
valuable  for   sodium,   potash,   and   other 


minerals  and  are  included  in  a  potash 
lease,  and  where  the  disposal  of  the  sur- 
face rights  would  interfere  unreasonably 
with  operations  under  the  mineral  leasing 
laws. 

State  of  California,  A-27805  (Feb.  19, 
1959) 

Section  2(c)  of  P.L.  85-771  (43  U.S.C. 
sec.  852(c)),  granting  to  States,  upon  the 
revocation  of  any  order  of  withdrawal,  a 
preference  right  for  a  period  of  not  less 
than  6  months,  to  select  such  restored 
lands  as  indemnity  for  deficiencies  in 
granted  school  lands,  is  construed  to  apply 
only  to  orders  or  notices  of  revocation  and 
restoration  of  withdrawn  lands  to  entry. 
Neither  the  act  nor  its  legislative  history 
requires  that  the  States'  preference  right 
shall  be  extended  to  include  orders  or 
notices  opening  to  entry  under  the  public 
land  laws  lands  acquired  by  the  United 
States  by  exchange  under  the  Taylor 
Grazing  Act. 

Applicability  of  the  Act  of  August  27,  1958 
(P.L.  85-771 ;  72  Stat.  92S)  upon  Restora- 
tion to  Entry  of  Lands  Acquired  by  the 
United  States  by  Exchange  under  Section 
8  of  the  Taylor  grazing  Act,  M-36558 
(Apr.  9,  1959) 

If  the  evidence  fails  to  establish  either 
the  mineral  nature  of  or  the  discovery  of 
valuable  mineral  deposits  in  land  classi- 
fied as  suitable  for  disposal  to  a  State  as 
school  indemnity  selection  there  is  no 
basis  for  denying  the  State's  right  to 
acquire  the  land  as  an  indemnity  selection. 

A  protest  against  a  school  indemnity 
selection  can  be  raised  for  the  first  time 
on  an  appeal  to  the  Secretary  prior  to  final 
approval  and  certification  of  the  selection. 
Augusta  G.  Stanley  v.  State  of  California, 
A-27928  (June  15, 1959) 

Public  land  isolated  by  topography  from 
other  public  lands  in  the  vicinity  and  con- 
taining no  resources  required  for  public 
purposes  is  properly  classified  for  State 
indemnity  selections  and  protests  against 
such  selections  by  grazing  users  of  the  land 
are  properly  denied  where  the  protestants 
do  not  show  that  cancellation  of  their 
grazing  use  would  seriously  interfere  with 
their  grazing  operations. 
Bess  M.  Fulstone  et  al,  A-27987  (Aug.  6, 
1959) 
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Where,  prior  to  Aug.  27,  1958,  and 
pursuant  to  then  current  authority  of  43 
C.F.R.  sec.  270.4,  a  State  had  assigned  as 
a  basis  for  indemnity  selection  a  portion 
of  the  smallest  legal  subdivision  of  a  num- 
bered school  section  surveyed  prior  to  a 
withdrawal  or  reservation,  such  assign- 
ment severed  the  State's  right  and  title 
to  the  subdivision  and  left  only  a  qualifi- 
cation to  use  the  remaining  balance  of  area 
for  future  selections.  This  qualification  is 
not  disturbed  by  the  act  of  Aug.  27,  1958 
(72  Stat.  928;  P.L.  85-771),  which  amends 
section  2275  of  the  Revised  Statutes. 

A  State  indemnity  selection  made  on  or 
after  Aug.  27,  1958,  which  assigns  as  base 
all  or  any  portion  of  the  balance  of  the  area 
of  a  smallest  legal  subdivision  of  a  num- 
bered school  section  from  which  a  previous 
selection  of  a  fractional  part  had  been 
allowed,  must  be  exercised  in  accordance 
with  the  provisions  of  section  2276  of  the 
Revised  Statutes  as  amended  by  section  2 
of  the  act  of  Aug.  27,  1958  (supra). 
Effect  of  the  Act  of  August  27,  1958  (72 
Stat.  928;  P.L.  85-771)  upon  a  State's 
Right  of  Selection  of  Remaining  Frac- 
tional Portimis  of  Smallest  Legal  Sub- 
divisions Previously  Selected  in  Part, 
M-3G578  (Aug.  17,  1959) 

The  filing  by  a  State  of  a  school  indem- 
nity selection  does  not  vest  in  the  State  an 
interest  in  the  selected  lands  which  de- 
prives the  Secretary  of  his  authority  to 
classify  the  land  as  not  suitable  for  State 
selection. 

The  authority  conferred  upon  the  Sec- 
retary of  the  Interior  by  section  7  of  the 
Taylor  Grazing  Act  to  classify  public  lands 
as  proper  for  disposition  imposes  upon 
him  the  responsibility  of  determining 
whether  the  public  interest  would  be  served 
by  classifying  certain  land  as  suitable  for 
disposition  pursuant  to  a  State  school  in- 
demnity selection. 

State    of    California,     A-27752     (Supp.) 
(Feb.  29,  1960)  67  I.D.  85 

The  right  of  a  State  to  select  public  land 
as  indemnity  for  losses  in  a  fractional  town- 
ship of  specific  sections  named  in  a  grant  of 
school  lands  to  the  State  is  measured  by  the 
acreage  to  which  it  is  entitled  computed  in 
accordance  with  R.S.  2276,   as  amended, 


less  the  acreage  of  the  school  lands  in  place 

in  the  fractional  township. 

State  of  Utah,  A-28595  (Mar.  2,  1961) 

68  I.D.  53 
Where,  pending  an  appeal  to  the  Sec- 
retary from  a  decision  requiring  that  min- 
eral waivers  be  filed  on  lands  included  in 
State  indemnity  selections  on  the  basis  of  a 
determination  that  the  lands  are  prospec- 
tively valuable  for  oil  and  gas,  the  statu- 
tory provisions  governing  indemnity  selec- 
tions are  amended  to  permit  selections  to 
be  made  of  mineral  lands  if  the  base  lands 
are  of  mineral  character,  the  case  will  be 
remanded  for  consideration  under  the 
amended  provisions. 
State  of  Arizona,  A-27743  (Aug.  16,  1961) 

Section  (a)  (3)  of  the  act  of  Aug.  27, 
1958  (72  Stat.  928;  43  U.S.C.,  sec.  852), 
does  not  authorize  the  selection  of  lands 
which  have  been  probed  by  core  drilling 
and  extensive  exploration  work  to  the  ex- 
tent that  the  boundaries  and  quantity  of 
a  valuable  deposit  of  mineral  are  well  de- 
fined and  the  mineral  within  such  deposit 
is  known  to  be  of  such  quality  as  to  war- 
rant expenditure  of  funds  for  extraction. 
Utah  Indemnity  Selections,  Cane  Creek 
Potash  Area,  M-36645   (Dec.  17,  1962) 

70  I.D.  71 

See  Attorney  General's  Opinion,  70  I.D.  65 
"To  the  Contrary." 

A  decision  denying  a  State  application 
to  select  public  land  as  indemnity  for 
granted  school  land  lost  to  it  will  be  re- 
manded for  further  consideration  of  the 
mineral  character  of  the  land  when,  on 
appeal  to  the  Secretary  of  the  Interior,  the 
State  presents  evidence  tending  to  show 
that  the  selected  lands  are  nomnineral. 
State  of  California,  A-29002  (Feb.  5, 1963) 

Where  title  to  a  certain  lot  revested  in 
the  United  States  upon  the  revocation  in 
1856,  with  the  consent  of  the  parties  con- 
cerned, of  approval  of  a  State  school  selec- 
tion made  under  the  act  of  May  20,  1826, 
rescission  of  the  revocation  is  properly  de- 
nied where  it  is  requested  by  persons  claim- 
ing to  have  acquired  title  to  the  lot  in  1938 
but  who  show  no  reasons  for  disturbing 
the  action  taken  over  100  years  earlier. 
Heirs  of  Joseph  A.  Troxclair  et  al.t 
A-29194   (Mar.  1,  1963) 
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The  approval  by  the  Department  of  a 
State  indemnity  school  land  application 
passes  title  to  the  State  and  deprives  the 
Department  of  further  jurisdiction  over 
the  land. 

El   Cajon  Electronic  Engineering  Enter- 
prises, A-29714  (Nov.  13,  1963) 

Since  sections  2275  and  2276  of  the  Re- 
vised Statutes,  as  amended,  permit  a  State 
to  select  mineral  lands  as  indemnity  for 
numbered  school  sections  if  the  land  for 
which  indemnity  is  being  sought  was 
mineral  in  character,  Arizona  may  select 
school  indemnity  land  which  is  mineral  in 
character  if  such  land  is  selected  as  in- 
demnity for  mineral  sections  lost  to  the 
State  prior  to  survey. 

Where  the  Geological  Survey  classifies 
both  selected  and  base  lands  in  an  indem- 
nity selection  as  mineral,  the  State  is  en- 
titled to  the  indemnity  land  without  a 
reservation  in  the  United  States  under  the 
act  of  July  17, 1914,  of  minerals  designated 
in  the  act. 

Where  a  State  has  appealed  to  the  Sec- 
retary from  a  requirement  that  it  file  a 
mineral  waiver  for  selected  school  indem- 
nity land  reported  to  be  prospectively 
valuable  for  oil  and  gas  and  the  regula- 
tion requiring  such  waiver  is  amended  to 
eliminate  the  requirement,  the  case  will 
be  remanded  for  further  processing  under 
the  amended  regulation. 
State  of  Arizona,  A-28752  (Feb.  13.  1964) 

71  I.D.  49 

A  protest  against  an  indemnity  school 
selection  is  properly  dismissed  when  it  is 
based  on  the  claim  that  the  protestant  has 
settlement  rights  to  the  land  and  he  fails 
to  show  by  any  convincing  or  persuasive 
evidence  that  he  has  such  rights. 
Claud  W.  Orr,  A-29838  (Supp.)  (Mar.  12, 
1964) 

The  date  as  of  which  the  determination 
is  to  be  made  whether  public  land  is  eligible 
for  selection  as  school  land  indemnity  is 
the  date  on  which  the  State  has  complied 
with  all  the  requirements  of  the  statute 
and  regulations,  including  publication,  and 
not  the  date  when  the  State  selection  is 
filed. 

As  a  result  of  the  general  withdrawals 
accomplished  by  Executive  Orders  Nos. 
6910  and  6964  and  the  provisions  of  sec- 


tion 7  of  the  Taylor  Grazing  Act,  a  State's 
application  for  indemnity  school  lands  is 
a  petition  to  classify  the  lands  as  suitable 
for  State  selection  and  until  classification 
the  lands  are  not  available  for  selection. 

School  land  indemnity  selections  for 
lands  within  the  known  geologic  structure 
of  a  producing  oil  and  gas  field,  unless 
the  lost  lands  are  similarly  situated,  or  for 
lands  in  a  producing  or  producible  lease, 
must  be  rejected,  and  the  date  of  deter- 
mination as  to  whether  the  selected  lands 
are  in  the  known  geologic  structure  of  a 
producing  oil  and  gas  field  or  are  in  a 
producing  or  producible  lease  is  the  date 
when  the  State  has  complied  with  all  re- 
quirements for  making  a  selection. 

The  phrase  "known  geologic  structure 
of  a  producing  oil  and  gas  field"  has  been 
so  long  understood  to  include  oil  and  gas 
fields  which  once  produced  and  are  still 
capable  of  production,  although  not  cur- 
rently producing,  that  the  phrase  as  used 
in  Rev.  Stat.  2276(a)  (2)  will  be  considered 
to  have  the  same  meaning,  despite  the  fact 
that  the  word  "producing"  is  used  in  the 
next  paragraph  of  the  statute  to  mean  act- 
ual production.* 

Land  in  any  lease  of  a  unit  agreement 
which  is  in  a  participating  area  is  to  be 
considered  as  land  in  a  producing  or  pro- 
ducible status  so  that  all  lands  subject  to 
that  lease,  whether  in  the  unit  or  partici- 
pating area,  are  not  eligible  for  selection 
by  a  State  as  school  indemnity  lands. 

If  a  State  offers  mineral  land  as  a  base 
for  an  indemnity  selection  of  land  which 
is  both  valuable  for  oil  shale  and  valuable 
for  oil  or  gas  and  is  situated  within  the 
known  geologic  structure  of  a  producing 
oil  or  gas  field  (and  the  base  land  is  not  so 
situated)  or  is  included  in  a  producing  or 
producible  oil  and  gas  lease,  the  State  may 
obtain  the  selected  land,  including  the  oil 
shale  deposits,  upon  consenting  to  a  reser- 
vation to  the  United  States  of  the  oil  and 
gas  in  the  selected  land. 
State  of  Utah,  A-29461  et  al.  (Oct.  30, 
1964)  71  I.D.  392 

IV.  MINERAL  LANDS 

The  Secretary  of  the  Interior  may  with- 
draw after  Jan.  25,  1927,  a  mineral  school 
section  unsurveyed  at  the  time  of  the  en- 
actment of  the  act  of  Jan.  25,  1927,  and 
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title  to  the  section  will  not  pass  to  the 
State  upon  the  acceptance  of  the  plat  of 
survey  thereafter  so  long  as  the  with- 
drawal is  unrevoked. 

State  of  Utah,  Kearns  Corporation, 
A-27091  (Apr.  13,  1955)  62  I.D.  141 

A  State  indemnity  selection  is  properly 
rejected  where  the  lands  are  reportedly 
valuable  for  sodium,  potash,  and  other  min- 
erals and  are  included  in  a  potash  lease, 
and  where  the  disposal  of  the  surface 
rights  would  interfere  unreasonably  with 
operations  under  the  mineral  leasing  laws. 
State  of  California,  A-27805  (Feb.  19, 
1959) 

Numbered  school  sections  which  are  in- 
cluded in  mineral  leases  and  applications 
are  expected  from  the  provisions  of  subsec- 
tion (c)  of  section  1  of  the  act  of  Jan.  25, 
1927,  as  amended,  which  prevent  the 
attachment  of  the  grant  to  States  of  num- 
bered mineral  school  sections  if,  among 
other  circumstances,  the  land  is  included 
in  a  valid  application,  claim,  or  right  ini- 
tiated or  held  under  Federal  laws  until 
such  application  or  right  is  relinquished 
or  canceled. 

Mrs.  Virginia  E.  Lewis,  Max  B.  Lewis, 
A-27902  (May  8,  1959)  66  I.D.  204 

Where,  pending  an  appeal  to  the  Secre- 
tary from  a  decision  requiring  that  min- 
eral waivers  be  filed  on  lands  included  in 
State  indemnity  selections  on  the  basis 
of  a  determination  that  the  lands  are  pro- 
spectively valuable  for  oil  and  gas,  the 
statutory  provisions  governing  indemnity 
selections  are  amended  to  permit  selections 
to  be  made  of  mineral  lands  if  the  base 
lands  are  of  mineral  character,  the  case 
will  be  remanded  for  consideration  under 
the  amended  provisions. 
State  of  Arizona,  A-27743  (Aug.  16,  1961) 

Since  sections  2275  and  2276  of  the  Re- 
vised Statutes,  as  amended,  permit  a  State 
to  select  mineral  lands  as  indemnity  for 
numbered  school  sections  if  the  land  for 
which  indemnity  is  being  sought  was  min- 
eral in  character,  Arizona  may  select 
school  indemnity  land  which  is  mineral 
in  character  if  such  land  is  selected  as  in- 
demnity for  mineral  selections  lost  to  the 
State  prior  to  survey. 

Where  the  Geological  Survey  classifies 
both  selected  and  base  lands  in  an  indem- 


nity selection  as  mineral,  the  State  is  en- 
titled to  the  indemnity  land  without  a 
reservation  in  the  United  States  under  the 
act  of  July  17, 1914,  of  minerals  designated 
in  the  act. 

Where  a  State  has  appealed  to  the  Sec- 
retary from  a  requirement  that  it  file  a 
mineral  waiver  for  selected  school  indem- 
nity land  reported  to  be  prospectively  val- 
uable for  oil  and  gas  and  the  regulation 
requiring  such  waiver  is  amended  to  elim- 
inate the  requirement,  the  case  will  be 
remanded  for  further  processing  under 
the  amended  regulation. 
State  of  Arizona,  A-28752  (Feb.  13  1964) 

71  I.D.  49 

The  date  as  of  which  the  determination 
is  to  be  made  whether  public  land  is  eligible 
for  selection  as  school  land  indemnity  is 
the  date  on  which  the  State  has  complied 
with  all  the  requirements  of  the  statute 
and  regulations,  including  publication,  and 
not  the  date  when  the  State  selection  is 
filed. 

As  a  result  of  the  general  withdrawals 
accomplished  by  Executive  Orders  Nos. 
6910  and  6964  and  the  provisions  of  section 
7  of  the  Taylor  Grazing  Act,  a  State's  ap- 
plication for  indemnity  school  lands  is  a 
petition  to  classify  the  lands  as  suitable 
for  State  selection  and  until  classification 
the  lands  are  not  available  for  selection. 

School  land  indemnity  selections  for 
lands  within  the  known  geologic  structure 
of  a  producing  oil  and  gas  field,  unless  the 
lost  lands  are  similarly  situated,  or  for 
lands  in  a  producing  or  producible  lease, 
must  be  rejected,  and  the  date  of  deter- 
mination as  to  whether  the  selected  lands 
are  in  the  known  geologic  structure  of 
a  producing  oil  and  gas  field  or  are  in  a 
producing  or  producible  lease  is  the  date 
when  the  State  has  complied  with  all  re- 
quirements for  making  a  selection. 

The  phrase  "known  geologic  structure  of 
a  producing  oil  and  gas  field"  has  been  so 
long  understood  to  include  oil  and  gas 
fields  which  once  produced  and  are  still 
capable  of  production,  although  not  cur- 
rently producing,  that  the  phrase  as  used 
in  Rev.  Stat.  2276(a)  (2)  will  be  considered 
to  have  the  same  meaning,  despite  the  fact 
that  the  word  "producing"  is  used  in  the 
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next  paragraph  of  the  statute  to  mean  ac- 
tual production. 

Land  in  any  lease  of  a  unit  agreement 
which  is  in  a  participating  area  is  to  be 
considered  as  land  in  a  producing  or  pro- 
ducible status  so  that  all  lands  subject  to 
that  lease,  whether  in  the  unit  or  partici- 
pating area,  are  not  eligible  for  selection 
by  a  State  as  school  indemnity  lands. 

If  a  State  offers  mineral  land  as  base 
for  an  indemnity  selection  of  land  which  is 
both  valuable  for  oil  shale  and  valuable 
for  oil  or  gas  and  is  situated  within  the 
known  geologic  structure  of  a  producing 
oil  or  gas  field  (and  the  base  land  is  not 
so  situated)  or  is  included  in  a  producing 
or  producible  oil  and  gas  lease,  the  State 
may  obtain  the  selected  land,  including  the 
oil  shale  deposits,  upon  consenting  to  a 
reservation  to  the  United  States  of  the  oil 
and  gas  in  the  selected  land. 
State  of  Utah,  A-2&461  et  al.  (Oct.  30, 
1964)  71  I.D.  392 

V.   PARTICULAR  STATES 

Determinations  by  the  Federal  Power 
Commission  that  the  power  values  of  cer- 
tain school  sections  will  not  be  injured  or 
destroyed  by  "location,  entry,  or  selection" 
under  the  public  land  laws,  subject  to  the 
provisions  of  section  24  of  the  Federal 
Power  Act,  followed  by  a  public  land  order 
modifying  the  powersite  reservations, 
withdrawals  or  classifications  for  the  pur- 
pose of  allowing  the  grants  made  to  the 
State  of  Utah  by  either  the  act  of  July  16, 
1894  (28  Stat  107),  or  the  act  of  Jan.  25, 
1927  (44  Stat  1026;  43  U.S.C.  sec.  870), 
to  attach,  would  be  ineffective  to  accom- 
plish that  purpose.  There  is  no  authority 
of  law  for  burdening  such  grants  with  the 
conditions  and  limitations  of  section  24  of 
the  Federal  Power  Act 
Proposed  Modifications  of  Powersite  Reser- 
vations, Withdrawals  and  Classifications 
so  as  to  Permit  the  Grants  of  School  Sec- 
tions Made  to  the  State  of  Utah  by  Either 
the  Act  of  July  16,  1894  (28  Stat.  107),  or 
the  Act  of  January  25, 1927  (44  Stat.  1026; 
43  U.S.C.  sec.  870),  to  Attach,  Subject  to 
the  Provisions  of  Section  24  of  the  Federal 
Power  Act,  M-36484  (Dec.  26, 1957) 
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I.  GENERALLY 

Land  determined  by  the  Department  to 
be  patented  land  and  not  public  land  of  the 
United  States  is  not  subject  to  selection 
by  McKee  scrip  and  an  application  to  select 
such  land  will  be  rejected. 
Coast  Line  Lands  Company,  A-27360 
(Aug.  20,  1956) 

Land  selected  by  an  applicant  for  acquisi- 
tion in  exchange  for  Valentine  scrip  on 
which  there  is  valuable  timber  and  which 
is  primarily  valuable  for  timber  produc- 
tion and  is  held  for  inclusion  in  a  manage- 
ment unit  for  sustained  yield  production 
is  properly  classified  as  not  proper  for 
acquisition  in  satisfaction  of  outstanding 
scrip. 

Bruce   H.    Hamilton,    A-28464    (Feb.    24, 
1961) 

One  will  not  be  permitted  to  select  a  40- 
acre  tract  upon  the  basis  of  a  selection 
right  under  the  act  of  July  1,  1898,  for 
24.62  acres  and  payment  of  $1.25  per  acre 
for  the  remainder  under  the  rule  of  ap- 
proximation. 
Ferris  F.  Boothe,  A-28854  (Aug.  16,  1962) 

Where  a  withdrawal  of  land  is  revoked 
but  the  order  of  revocation  provides  that 
the  land  shall  be  subject  only  to  small 
tract  application  upon  issuance  of  an 
order  of  classification  and  such  an  order 
is  issued,  an  application  for  a  forest  lieu 
selection  of  the  land  is  properly  rejected. 
Donald  J.  Hodge  et  al,  A-29045  (Oct.  22, 
1962) 

The  recordation  pursuant  to  the  act  of 
Aug.  5,  1955,  of  documents  to  show  forest 
lieu  selection  rights  is  simply  considered 
as  evidence  to  meet  the  requirements  un- 
der that  act  and  is  not  a  recognition  by 
this  Department  of  the  validity  of  such 
claim  and  does  not  augment  any  rights  of 
the  claimant. 

Where  land  claimed  as  the  basis  for  a 
forest   lieu   selection   right  has   been  re- 
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conveyed  to  the  original  owner  prior  to 
any  selection  being  made,  the  selection 
right  is  extinguished  and  this  Department 
cannot  recognize  any  such  selection  rights 
alleged  by  a  purported  agent  or  transferee 
of  the  owner,  as  forest  lieu  selection  rights 
are  not  assignable. 

Richard  M.  Lade,  As  Attorney  In  Fact  for 
Santa  Fe  Pacific  Railroad  Company, 
A-29121  (Jan.  10,  1963) 

Where  land  claimed  as  the  basis  for  a 
forest  lieu  selection  right  has  been  re- 
conveyed  to  the  original  owner  prior  to 
any  selection  being  made,  the  selection 
right  is  extinguished  and  this  Depart- 
ment cannot  recognize  any  such  selection 
rights  alleged  by  a  purported  agent  or 
transferee  of  the  owner,  as  forest  lieu 
selection  rights  are  not  assignable. 
Battle  Mountain  Company,  As  Attorney 
In  Fact  for  Santa  Fe  Pacific  Railroad 
Company,  A-29146  (Jan.  31,  1963) 

Selections  in  satisfaction  of  Valentine 
scrip  rights  of  lands  within  the  area  of  a 
Bureau  of  Land  Management  forest 
management  program  which  contain  valu- 
able commercial  timber  and  are  a  vital 
and  integral  part  of  the  Bureau's  sustained 
yield  forest  management  program  are 
properly  rejected  because  disposal  of  the 
lands  would  be  detrimental  to  the  sus- 
tained yield  management  program. 
Carl  E.  Forsberg,  Casper  Joseph  Schmand, 
A-29158,  A-29159  (Aug.  19,  1963) 

Lands  located  in  satisfaction  of  McKee 
scrip  which  have  been  withdrawn  by 
Executive  Order  No.  6910  are  subject  to 
classification  under  section  7  of  the  Taylor 
Grazing  Act  before  the  location  can  be 
approved. 

A  location  in  satisfaction  of  McKee 
scrip  rights  for  lands  within  the  area  of 
a  Bureau  of  Land  Management  forest 
management  program  which  contain  valu- 
able commercial  timber  and  are  a  vital  and 
integral  part  of  the  Bureau's  sustained 
yield  forest  management  program  is  prop- 
erly rejected  because  disposal  of  the  lands 
would  be  detrimental  to  the  sustained  yield 
program. 

Any  statements  made  by  Bureau  of  Land 
Management  employees  that  certain  lands 
may  be  available  and  suitable  for  scrip 
location  do  not  bind  this  Department  to 


classify  the  lands  for  that  purpose  and  the 
location  may  be  rejected  if  the  lands  are 
properly  classified  as  more  valuable  and 
suitable  for  retention  in  Federal  owner- 
ship for  a  different  purpose. 
Property  Management  Company,  A-29144 
(Aug.  19,  1963) 

An  application  to  select  in  lieu  of  land 
relinquished  under  the  acts  of  July  1, 1898, 
and  Feb.  27,  1917,  lands  within  the 
area  of  a  Bureau  of  Land  Management 
forest  management  program  which  contain 
valuable  commercial  timber  and  are  a  vital 
and  integral  part  of  the  Bureau's  sustained 
yield  forest  management  program  is  prop- 
erly rejected  because  disposal  of  the  land 
would  be  detrimental  to  the  sustained  yield 
program. 

Casper  Joseph  Schmand,  Attorney  in  Fact 
for  Mike  Swab,  A-29451  (Aug.  19,  1963) 

An  application  for  patent,  based  upon  a 
private  land  claim  under  the  act  of  Mar.  3, 
1807,  is  properly  rejected  where  no  evi- 
dence is  found  that  the  claim  was  ever 
located  and  satisfied  by  land  in  place,  and 
the  record  shows  that  Surveyor  General's 
Certificates  of  Location  were  issued  in  full 
satisfaction  of  the  claim,  and  the  certifi- 
cates were  thereafter  located  on  lands  for 
which  patents  have  since  been  issued. 
Texaco,  Inc.  et  al,  A-29893  (May  13, 
1964) 

A  forest  lieu  selection  application  is 
properly  rejected  where  the  selected  lands 
are  part  of  a  timber  management  area 
administered  by  the  Bureau  of  Land  Man- 
agement under  a  program  of  intensive 
forest  management. 

Preston  Nutter  Corporation,  Attorney  In 
Fact  for  C.  W.  Clarke,  A-29960  (May  27, 
1964) 

II.  RECORDATION 

The  Department  is  required  to  refuse  to 
record  scrip  offered  for  recording  more 
than  two  weeks  after  the  end  of  the  period 
specified  by  the  statute  which  requires  re- 
cording; erroneous  information  as  to  the 
termination  of  the  statutory  period  for  re- 
cording will  not  permit  the  Department 
to  ignore  the  plain  provision  of  the  statute. 
Warren  A.  Taylor,  A-27702  (Nov.  5,  1958) 

The  Department  is  required  to  refuse 
to  record  scrip  offered  for  recording  by 
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a  transferee  more  than  6  months  after  the 
transfer  of  the  scrip;  resulting  hardship 
to  the  transferee  will  not  permit  the  De- 
partment to  ignore  the  plain  provision  of 
the  statute  which  limits  the  period  for 
presentation  for  recording  to  6  months 
following  transfer. 

Where  scrip  is  mailed  for  recordation 
within  the  period  prescribed  by  the  act  of 
Aug.  5,  1955,  but  is  not  received  until 
after  the  period  has  expired,  the  scrip 
cannot  be  considered  to  have  been  "pre- 
sented" for  recordation  within  the  required 
time. 

Patricia  R.  Williams,  A-28160  (Feb.  2. 
1960) 

The  Department  is  required  to  refuse  to 
record  scrip  offered  for  recording  more 
than  three  years  after  the  end  of  the  period 
specified  by  the  statute  which  required 
recording ;  erroneous  information  by  a  land 
office  as  to  the  necessity  for  recording  or 
an  erroneous  refusal  by  the  land  office  to 
accept  scrip  for  recording,  which  is  not 
appealed  from,  will  not  permit  acceptance 
of  the  scrip  for  recording  after  the  statu- 
tory period  for  filing  has  expired. 
M.  B.  Waldron,  A-28703   (Jan.  31,  1962) 

The  recordation  pursuant  to  the  act  of 
Aug.  5,  1955,  of  documents  to  show  forest 
lieu  selection  rights  is  simply  considered  as 
evidence  to  meet  the  requirements  under 
that  act  and  is  not  a  recognition  by  this 
Department  of  the  validity  of  such  claim 
and  does  not  augment  any  rights  of  the 
claimant. 

Richard  M.  Lade,  As  Attorney  In  Fact 
for  Santa  Fe  Pacific  Railroad  Company, 
A-29121  (Jan.  10,  1963) 

Where  all  the  documents  relating  to  a 
partial  assignment  of  a  soldiers'  addition- 
al homestead  right  have  been  presented 
timely  to  the  Director,  Bureau  of  Land 
Management,  by  a  land  office  in  connection 
with  applications  seeking  to  exercise  part 
of  the  right  assigned  and  the  right  is  found 
valid  to  the  extent  asked,  the  balance  of  the 
right  is  not  to  be  denied  validity  several 
years  later  on  the  ground  that  the  assignee 
had  not  presented  it  for  recordation  within 
the  period  prescribed  by  the  statute  and 
regulations. 
Jack  V.  Walker,  A-29804  (Dec.  31, 1963) 

70  I.D.  535 


Where  an  assignee  of  a  soldiers'  addition- 
al homestead  right  files  in  the  land  of- 
fice the  documents  necessary  for  recorda- 
tion together  with  an  application  to  exer- 
cise the  rights,  asks  the  manager  to  for- 
ward the  documents  to  the  Director  for  re- 
cording, is  told  that  his  request  will  be 
granted,  and  is  informed,  upon  each  of 
several  inquiries,  that  the  documents  have 
been  sent  to  the  Director,  but  they  are  re- 
tained in  the  land  office  until  after  the  six- 
month  period  prescribed  by  the  regulation 
for  presentation  to  the  Director  and  they 
are  then  sent  and  recorded,  and  it  is  only 
some  nine  months  later  that  objections  to 
the  recording  are  raised,  the  requirement 
of  the  regulation  will  be  waived  in  the  ab- 
sence of  any  interest  adverse  to  the 
assignee. 
Olav  Lille g raven,  A-29765  (Feb.  12,  1964) 

The  presentation  of  scrip  in  connection 
with  an  application  filed  in  a  land  office  for 
the  location  of  public  land  which  includes 
all  the  elements  of  a  proper  presentation 
for  recording,  except  a  specific  request  for 
recordation,  constitutes  a  presentation  for 
recordation  and  when  it  is  forwarded  to 
and  received  by  the  Director,  Bureau  of 
Land  Management,  within  the  period  al- 
lowed by  statute  for  presentation  for  re- 
cording, it  is  improperly  refused  recorda- 
tion merely  because  a  formal  request  for 
recordation  was  not  made  within  that 
period. 
Henry  H.  Wheeler,  A-29989  (Mar.  10, 1964) 

III.  SPECIAL  TYPES  OF  SCRIP 

Land  determined  by  the  Department  not 
to  be  public  land  of  the  United  States  is 
not  subject  to  selection  under  the  forest 
lieu  selection  acts. 

Hannah      P.      Noonan-Gordon,      A-27501 
(Nov.  14,  1957) 

Land  selected  by  an  applicant  for  acqui- 
sition in  exchange  for  Valentine  scrip  on 
which  there  is  valuable  timber  and  which 
is  primarily  valuable  for  timber  production 
and  is  held  for  inclusion  in  a  manage- 
ment unit  for  sustained  yield  production  is 
properly  classified  as  not  proper  for  acqui- 
sition in  satisfaction  of  outstanding  scrip. 
Bruce  H.  Hamilton,  A-28464  (Feb.  24, 
1961) 


scrip,  in 
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An  application  to  select  land  in  lieu  of 
public  land  relinquished  by  a  settler  in 
favor  of  a  railroad  grantee  is  properly 
considered  in  accordance  with  the  terms 
of  the  statute  under  which  a  previous  deci- 
sion of  the  General  Land  Office  found  the 
settler  entitled  to  make  selection  in  the 
absence  of  conclusive  evidence  that  the 
previous  decision  was  wrong. 
Casper  Joseph  Sclimand,  Attorney  In  Fact 
for  Mike  Swab,  A-28675  (Sept.  12,  1961) 

A  Valentine  scrip  application  is  prop- 
erly rejected  when  disposal  of  the  land 
applied  for  through  a  private  exchange 
will  aid  in  the  assembly  of  recreational 
and  public  use  sites. 

Keith  M.  Clark,  Robert  B.  Choate,  Jr. 
et  ah,  A-28901  (Sept.  25,  1962) 

The  recordation  pursuant  to  the  act  of 
Aug.  5,  1955,  of  documents  to  show  forest 
lieu  selection  rights  is  simply  considered 
as  evidence  to  meet  the  requirements  under 
that  act  and  is  not  a  recognition  by  this 
Department  of  the  validity  of  such  claim 
and  does  not  augment  any  rights  of  the 
claimant. 

The  repeal  by  the  act  of  Mar.  3,  1905, 
of  acts  granting  the  right  to  make  forest 
lieu  selections,  did  not  impair  certain  se- 
lection rights  based  upon  agreements  be- 
tween the  Secretary  of  the  Interior  and 
the  Santa  Fe  Pacific  Railroad  Company  as 
to  lands  in  odd-numbered  sections  in  San 
Francisco  Mountains  Forest  Reserve,  and 
applications  for  selections  thereunder  could 
be  considered  in  the  absence  of  other 
objections. 

Where  land  claimed  as  the  basis  for  a 
forest  lieu  selection  right  has  been  recon- 
veyed  to  the  original  owner  prior  to  any 
selection  being  made,  the  selection  right 
is  extinguished  and  this  Department  can- 
not recognize  any  such  selection  rights  al- 
leged by  a  purported  agent  or  transferee 
of  the  owner,  as  forest  lieu  selection  rights 
are  not  assignable. 

Richard  M.  Lade,  As  Attorney  In  Fact 
for  Santa  Fe  Pacific  Railroad  Company, 
A-29121  (Jan.  10, 1963) 

Where  land  claimed  as  the  basis  for  a 
forest  lieu  selection  right  has  been  recon- 
veyed  to  the  original  owner  prior  to  any 
selection  being  made,  the  selection  right  is 
extinguished  and  this  Department  cannot 


recognize  any  such  selection  rights  alleged 
by  a  purported  agent  or  transferee  of  the 
owner,  as  forest  lieu  selection  rights  are 
not  assignable. 

Battle  Mountain  Company,  As  Attorney 
In  Fact  for  Santa  Fe  Pacific  Railroad 
Company,  A-29146  (Jan.  31,  1963) 

Selections  in  satisfaction  of  Valentine 
scrip  rights  of  lands  within  the  area  of 
a  Bureau  of  Land  Management  forest  man- 
agement program  which  contain  valuable 
commercial  timber  and  are  a  vital  and 
integral  part  of  the  Bureau's  sustained 
yield  forest  management  program  are  prop- 
erly rejected  because  disposal  of  the  lands 
would  be  detrimental  to  the  sustained  yield 
management  program. 
Carl  E.  Forsberg,  Casper  Joseph  Schmand, 
A-29158,  A-29159  (Aug.  19, 1963) 

An  application  to  select  in  lieu  of  land 
relinquished  under  the  acts  of  July  1, 1898, 
and  Feb.  27,  1917,  lands  within  the 
area  of  a  Bureau  of  Land  Management  for- 
est management  program  which  contain 
valuable  commerical  timber  and  are  a  vital 
and  integral  part  of  the  Bureau's  sustained 
yield  forest  management  program  is  prop- 
erly rejected  because  disposal  of  the  land 
would  be  detrimental  to  the  sustained  yield 
program. 

Casper  Joseph  Schmand,  Attorney  In  Fact 
for  Mike  Swab,  A-29451  (Aug.  19,  1963) 

Lands  located  in  satisfaction  of  McKee 
scrip  which  have  been  withdrawn  by  Ex- 
ecutive Order  No.  6910  are  subject  to  classi- 
fication under  section  7  of  the  Taylor 
Grazing  Act  before  the  location  can  be 
approved. 

A  location  in  satisfaction  of  McKee  scrip 
rights  for  lands  within  the  area  of  a  Bu- 
reau of  Land  Management  forest  manage- 
ment program  which  contain  valuable  com- 
mercial  timber  and  are  a  vital  and  integral 
part  of  the  Bureau's  sustained  yield  forest 
management  program  is  properly  rejected 
because  disposal  of  the  lands  would  be 
detrimental  to  the  sustained  yield  program. 

Any  statements  made  by  Bureau  of  Land 
Management  employees  that  certain  lands 
may  be  available  and  suitable  for  scrip  lo- 
cation do  not  bind  this  Department  to 
classify  the  lands  for  that  purpose  and 
the  location  may  be  rejected  if  the  lands 
are  properly  classified  as  more  valuable 
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and  suitable  for  retention  in  Federal  own- 
ership for  a  different  purpose. 
Property  Management  Company,  A-29144 
(Aug.  19,  1963) 

The  right  to  locate  Sioux  Half-Breed 
Scrip  is  a  personal  right,  not  subject  to 
transfer.  Such  scrip  may,  however,  be  lo- 
cated by  an  attorney-in  fact  with  author- 
ity from  the  scripee  to  locate  the  land  in 
the  name  of  the  scripee. 

It  is  proper  to  reject  an  applicaton  to  lo- 
cate Sioux  Half-Breed  scrip  where  the 
party  seeking  to  make  the  selection  of  land 
has  not  shown  that  he  has  authority  to  lo- 
cate the  land  in  the  name  of  the  scripee. 
Barney  R.  Colson,  A-28617  (Sept.  16, 1963) 

70  I.D.  409 

SECRETARY  OF  THE  INTERIOR 

There  is  authority  in  the  Secretary,  un- 
der Reorganization  Plan  No.  3  of  1950  and 
his  general  authority  to  establish  an  organ- 
ization to  perform  functions  vested  in  him, 
to  establish  the  position  of  "Associate"  or 
"Deputy"  Director  of  the  Fish  and  Wild- 
life Service  and  to  provide  that  this  officer 
perform  such  functions  relating  to  fish  or 
wildlife  as  may  be  deemed  desirable. 
Assistant  Directors,  Fish  and  Wildlife 
Service,  M-36258  (Jan.  20,  1955) 

62  I.D.  65 

Accrued  rental  under  a  grazing  lease  be- 
comes  a   debt  due   to  the   United   States 
which  the  Secretary  of  the  Interior  has  no 
authority  to  waive  or  compromise. 
E.  R.  Wheeler,  A-27069  (Apr.  1, 1955) 

The  Secretary  of  the  Interior  has  au- 
thority under  the  provisions  of  the  act  of 
June  6,  1924  (43  Stat.  464;  48  U.S.C.  sec. 
221  ct  scq.),  to  prescribe  the  maximum 
number  or  type  of  boats  or  fishing  gear  that 
may  fish  within  a  designated  fishing  area 
in  the  waters  of  Alaska.  He  also  may  stip- 
ulate the  area  or  areas  within  which  a 
particular  boat  or  gear  will  be  permitted  to 
fish.  He  also  may  require  that  each  boat 
or  type  of  gear  be  licensed  and  may  fix  a 
reasonable  fee  to  be  paid  for  any  required 
license. 

Act  of  June  6, 1924  (4$  Stat.  464),  M-36276 
(Apr.  22,  1955) 

The  act  of  Aug.  12,  1954  (68  Stat.  698; 
16  U.S.C.  sec.  1021  et  seq.),  authorizes  the 


Secretary  of  the  Interior  to  regulate  the 
taking  of  salmon  and  herring  on  the  high 
seas  in  areas  contiguous  to  the  territorial 
waters  of  Alaska. 

Act  of  August  12,  1954  (68  Stat.  698), 
M-36273  (Apr.  22,  1955) 

The  reorganization  of  legal  activities  of 
the  Department  represents  an  exercise  by 
the  Secretary  of  continuing  authority  un- 
der Reorganization  Plan  No.  3  of  1950  to 
transfer  and  reassign  functions. 
Transfer  of  Funds  to  Office  of  Solicitor, 
M-36233   (May  19,  1955)  62  I.D.  181 

The  Secretary  of  the  Interior  has  no 
authority  to  reform  a  unit  agreement,  ap- 
proved by  him  pursuant  to  the  provisions 
of  the  Mineral  Leasing  Act,  to  include 
land  which,  through  error,  was  not  com- 
mitted to  the  unit  agreement. 
Shannon  Oil  Company,  A-27119  (June  27, 
1986)  62  I.D.  252 

The  obligation  or  expenditure  by  the 
Government  of  the  Virgin  Islands  of 
matching  funds  in  an  amount  exceeding 
that  approved  by  the  Secretary  of  the 
Interior  contravenes  a  statutory  restric- 
tion and  the  irregularity  cannot  be  cured 
by  retrospective  approval. 

Although  the  aggregate  obligations  of 
matching  funds  have  exceeded  the  limit 
set  by  tlie  Secretary,  he  may  approve  the 
expenditure  from  a  budgetary  reserve  of 
such  funds  for  a  purpose  for  which  any 
given  obligation  was  made  where  the 
over-obligation  is  not  attributable  to  a 
specific  obligation  or  several  specific 
obligations. 

Obligation  and  Expenditures  of  Matching 
Funds— Virgin  Islands,  M-36293  (July  13, 
1955) 

Where  the  Congress  has  clothed  the 
Secretary  of  the  Interior  with  authority  to 
manage  and  operate  an  electric  power 
system,  that  authority  may  not  be  trans- 
ferred to  a  private  utility  or  independent 
board  without  a  clear  indication  on  the 
part  of  Congress  that  such  action  may  be 
taken. 

Officers  and  employees  of  the  United 
States  are  without  authority  to  sell  or  lease 
property  belonging  to  the  United  States 
unless  specifically  authorized  by  the  Con- 
gress to  do  so. 
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An  operating  agreement  between  the 
Secretary  of  the  Interior  and  private  utili- 
ties defining  the  areas  to  be  served  by  each 
may  properly  be  entered  into  where  the 
relevant  statutes  contain  no  prohibition 
against  such  an  agreement. 
Authority  to  Manage  and  Dispose  of  the 
San  Carlos  Power  System,  M-36296 
(July  25,  1955)  62  I.D.  284 

The  President's  authority  under  the  De- 
fense Production  Act  with  respect  to  pri- 
orities and  allocations  has,  with  respect 
to  helium,  been  delegated  to  the  Secretary 
of  the  Interior,  subject  to  certain  limita- 
tions, and  can  be  redelegated  by  the  Secre- 
tary of  the  Interior  to  any  official  or  agency 
of  the  Federal  Government,  including  the 
Bureau  of  Mines. 

Whether  Authority  Exists  for  Operating  a 
Priorities  and  Allocation  System  for  He- 
lium Among  Federal  Agencies  and  Private 
Users,  and  What  Delegations  Would  be 
Required  to  Enable  the  Bureau  of  Mines 
to  Exercise  Such  Authority,  M-36299 
(Aug.  22,  1955)  62  I.D.  323 

A  lease  for  the  mining  of  diatomaceous 
earth  on  tribal  lands  of  the  Klamath  Res- 
ervation in  Oregon  may  be  made  for  a  pe- 
riod extending  beyond  the  date  fixed  by 
Congress  for  the  termination  of  Federal 
supervision  and  control  only  where  it  is 
clear  that  such  a  lease  will  not  prevent  or 
delay  the  termination  of  Federal  trustee 
responsibilities. 

Although  the  approval  of  the  Manage- 
ment Specialists  retained  under  the  Klam- 
ath Termination  Act  of  such  a  lease  [see 
title]  is  not  essential  to  its  validity,  the 
manifold  duties  imposed  upon  them  by  the 
act  require  that  they  be  consulted,  and 
that  their  advice  be  obtained  before  any 
such  lease  is  executed  or  approved. 
Lease  of  Klamath  Tribal  Land  Which  Ex- 
tends Beyond  the  Date  Fixed  by  Congress 
for  the  Termination  of  Federal  Supervision 
and  Control,  M-36307  (Nov.  17,  1955) 

The  Secretary  of  the  Interior  must  can- 
cel leases  or  permits  issued  without  au- 
thority of  law. 

Seminole  Rock  and  Sand  Company, 
A-27282   (Feb.  24,  1956) 

When  the  Secretary  of  the  Interior  in 
the  process  of  determining  who  shall  in- 
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herit  a  restricted  Indian  estate  makes  find- 
ings regarding  the  marital  status  of  the 
deceased  Indian  and  of  any  person  claim- 
ing as  her  surviving  spouse,  the  Secretary 
is  not  bound  by  State  law  or  State  orders 
or  decrees  on  the  subject. 
Estate  of  Jeanette  Scott  Edland,  Unal- 
lotted Nez  Perce  Indian,  IA-107  (May  17, 
1^56)  63  I.D.  141 

The  authority  of  the  Commission  to  the 
Five  Civilized  Tribes  and  of  the  Secretary 
of  the  Interior  to  strike  names  from  the 
rolls  of  the  Five  Civilized  Tribes,  after 
notice  and  an  opportunity  to  be  heard,  con- 
tinued to  Mar.  4,  1907,  when  the  rolls  were 
closed. 

The  fact  that  an  heir  who  was  enrolled 
with  the  Creek  Tribe  of  the  Five  Civilized 
Tribes  had  received  an  allotment  of  land 
with  another  tribe  of  Indians  justified  ac- 
tion by  the  Commission  to  the  Five  Civi- 
lized Tribes  and  the  Secretary  of  the 
Interior  striking  the  heir's  name  from  the 
Creek  roll,  which  action  was  final  after  the 
passage  of  the  act  of  Apr.  26,  1906  (34 
Stat.  137). 

Jurisdiction  Over  Property  Belonging  to  a 
Five  Tribes  Indian's  Estate,  M-36455 
(July  12,  1957)  64  I.D.  280 

The  Secretary  of  the  Interior  is  not  au- 
thorized by  Federal  reclamation  law  to 
agree  to  provisions  in  the  proposed  con- 
tract wTith  the  Kings  River  Conservation 
District  whereby  individual  holders  of  ex- 
cess lands  will  be  permitted  to  pay  the  re- 
imbursable costs  allocable  to  their  excess 
holdings  and  thereby  be  relieved  from  the 
limitations  on  supplying  water  to  excess 
lands  and  the  consequences  of  the  anti- 
speculation  features  of  the  recordable 
contracts  required  by  law. 
Proposed  Contract  Between  the  United 
States  and  the  Kings  River  Conservation 
District,  M-36457  (July  10,  1957) 

64  I.D.  273 

Where  a  contract  for  the  sale  of  Indian 
timber  authorizes  the  Secretary  to  redeter- 
mine stumpage  prices  upon  a  finding  of 
changed  conditions,  the  Secretary  has 
broad  discretion  to  consider  those  factors 
and  use  those  tests  and  methods  of  valua- 
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tion  which  a  capable  and  prudent  busi- 
nessman would  use. 

Construction  of  a  Contract  for  the  Sale  of 
Indian  Timber,  M-36461   (July  22,  1957) 

64  I.D.  305 

Where  an  act  clearly  authorizes  the  Sec- 
retary of  the  Interior  to  take  action  when 
he  determines  that  such  action  would  be 
in  the  public  interest  and  the  only  qualifi- 
cation on  that  authority  is  that  he  is  di- 
rected to  issue  regulations  governing  such 
action  resort  to  the  legislative  history  or 
other  extraneous  aids  to  construction  in  an 
effort  to  so  construe  the  law  as  to  shear 
the  Secretary  of  all  discretion  is  not 
authorized. 

Where  an  act  vests  the  Secretary  of  the 
Interior  with  discretionary  authority  but 
directs  him  to  issue  regulations  govern- 
ing the  exercise  of  his  discretion,  the  au- 
thority of  his  delegate  to  act  in  any  given 
time  must  be  exercised  conformable  to  the 
regulation  then  in  force. 
Leasing  of  Oil  and  Gas  Deposits  Under 
Right s-oj '-Way,    M-36465    (Aug.   9,    1957) 

Although  no  clear  authority  has  been 
delegated  to  the  Secretary  of  the  Interior 
to  dispose  of  timber  upon  allotted  Indian 
land  without  the  consent,  express  or  im- 
plied, of  all  co-owners,  he  has  authority, 
and  also  a  responsibility  to  approve  and 
facilitate  the  sale  or  other  salvage  of  tim- 
ber thereon  without  obtaining  unanimous 
consent,  in  order  to  prevent  loss  from  fire, 
decay,  insect  infestation  or  disease. 
Consent  of  Indians  for  Sale  of  Allotted 
Timber,  M-36477   (Mar.  5,  1958) 

65  I.D.  101 

Under  the  permissive  language  in  the 
Mineral  Leasing  Act,  consent  to  lease  may 
be  granted  subject  to  appropriate  condi- 
tions prescribed  by  the  Secretary. 
Validity  of  Regulations  Relating  to  Oil  and 
Gas  Leases  on  Wildlife  Refuges,  Game 
Range  and  Coordination  Lands,  M-36519 
(July  15,  1958)  65  I.D.  305 

The  Deputy  Solicitor  has  been  delegated 
authority  to  decide  land  appeals  taken  to 
the  Secretary  of  the  Interior  and  his  deci- 
sions on  such  appeals  are,  in  effect, 
decisions  of  the  Secretary. 
The  Dredge  Corporation,  A-27429  (Supp.) 
(Aug.  14,  1958)  65  I.D.  336 


The  Mineral  Leasing  Act  of  Feb.  25, 
1920  (41  Stat.  437;  30  U.S.C.  sec.  181  et 
seq. ) ,  as  amended,  prescribes  in  terms  those 
to  whom  mineral  leases  may  be  issued  and, 
therefore,  excludes  all  others.  It  does  not 
provide  for  the  issuance  of  leases  to  ten- 
ancies as  such. 

May  Oil  and  Gas  Leases  be  Owned  by  Two 
or  More  Persons  With  Right  of  Survivor- 
ship?    M-36434  (Sept.  12,  1958) 

The  Secretary  of  the  Interior  is  charged 
with  the  responsibility,  under  section  8  of 
the  Flood  Control  Act  of  1944,  for  the  re- 
payment of  allocations  to  irrigation  func- 
tions of  dam  and  reservoir  projects  oper- 
ated under  the  direction  of  the  Secretary 
of  the  Army. 

The  foregoing  responsibility  exists 
whether  or  not  additional  facilities  are  re- 
quired for  irrigation  functions  at  such 
dam  or  reservoir  projects. 

The  foregoing  responsibility  requires 
negotiation  of  appropriate  repayment  con- 
tracts with  water  users  for  repayment  of 
appropriate  allocations  to  irrigation 
functions. 

Responsibility  of  the  Secretary  of  the 
Interior  Under  the  Flood  Control  Act  of 
19M  for  Irrigation  Functions  at  Dam  and 
Reservoir  Projects  Operated  Under  the 
Direction  of  the  Secretary  of  the  Army, 
M-36475  (Nov.  1,  1957)  65  I.D.  525 

[This  opinion  was  not  released  until 
Dec.  15,  1958,  the  date  of  the  Attorney 
General's  opinion  regarding  it.  See  65  I.D., 
p.  549.1 

The  authority  of  the  Secretary  to  can- 
cel an  oil  and  gas  lease  is  independent  of 
the  right  of  the  lessee  to  a  refund  and  the 
Secretary  need  not  determine  prior  to  or 
simultaneously  with  cancellation  whether 
the  lessee  is  entitled  to  a  refund  of  moneys 
paid  to  the  United  States  in  connection 
with  the  lease. 

Max  Barash,  The  Texas  Company, 
A-27239  (Supp.  II)   (Mar.  18,  1959) 

66  I.D.  114 

An  application  to  lease  coal  lands  in 
Alaska  which  were  not  included  in  a  prior 
prospecting  permit  and  which  in  effect  re- 
quires an  amendment  of  the  permit  must 
be  rejected  in  view  of  the  fact  that  Con- 
gress has  repealed  the  act  under  which  the 


SECRETARY    OF   THE    INTERIOR 


865 


permit  was  issued  and  the  Secretary  of  the 
Interior  has  no  longer  any  authority  to 
amend  prospecting  permits  under  the  re- 
pealed act. 

Gladys  E.  Dunkle,  Executor  of  the  Estate 
of  IF.  E.  Dunkle,  A-28177  (Mar.  28,  1960) 

Section  6  of  the  act  of  Feb.  28,  1958, 
did  not  diminish  the  authority  of  the  Sec- 
retary of  the  Interior  to  withdraw  public 
lands  under  his  control  and  jurisdiction 
from  all  forms  of  appropriation  under  the 
public  land  laws,  including  the  mining  and 
mineral  leasing  laws,  for  the  benefit  of  the 
Department  of  Defense. 
Frank  M.  McGinley,  A-28244  (May  12, 
1960)  67  I.D.  194 

Pursuant  to  conveyances  of  restricted 
Indian  lands  approved  conditionally  by 
county  courts  in  Oklahoma  under  a  trust 
agreement,  the  Secretary  of  the  Interior  or 
his  authorized  representative  can  suspend 
temporarily,  during  the  term  of  the  trust, 
supervision  over  the  collections  made  of 
income  from  the  restricted  lands. 

Upon  termination  of  the  trust,  which  had 
transferred  only  the  legal  title  to  lands  and 
the  future  income  therefrom  to  a  trustee, 
leaving  the  beneficial  title  in  the  Indian 
creator  of  the  trust,  the  suspension  of  su- 
pervision by  the  Secretary  of  the  Interior 
or  his  authorized  representative  over  the 
trust  property  is  lifted  and  such  supervi- 
sion resumes  as  though  the  trust  had  never 
been  made. 

United  States  Savings  Bonds  purchased 
with  the  income  accruing  from  restricted 
Indian  lands  during  the  term  of  a  trust 
agreement  continue  under  the  supervision 
and  control  of  the  Secretary  of  the  Interior 
or  his  authorized  representative  upon 
termination  of  the  trust. 
Status  of  United  States  Savings  Bonds 
Owned  By  The  Estate  Of  Aoner  Battiest, 
Jr.,  A  Deceased  Choctaw  Indian,  M-36608 
(Dec.  28,  1960)  67  I.D.  452 

The  Secretary  of  the  Interior  has  au- 
thority to  make  a  temporary  withdrawal 
of  ceded  Indian  lands  from  all  forms 
of  disposition  under  the  public  land  laws, 
including  the  mining  laws,  apart  from  the 
statutory  authority  vested  in  him  by  the 
act  of  June  25,  1910,  as  amended. 
Lyman  B.  Crunk,  William  A.  Kooy, 
A-28738  (July  12,  1961)  68  I.D.  190 


Pursuant  to  Article  IV,  Section  3, 
Clause  2  of  the  Federal  Constitution  the 
Congress  may  legislate  for  the  reasonable 
protection  and  use  of  lands  held  by  the 
United  States  in  a  proprietary  status,  in- 
cluding the  imposition  of  criminal  sanc- 
tions. The  act  of  Aug.  25,  1916,  as 
amended  (39  Stat.  535;  16  U.S.C.  sec.  3) 
authorizes  the  Secretary  of  the  Interior  to 
promulgate  rules  and  regulations  reason- 
ably related  to  the  protection  and  use  of 
such  lands  "under  the  jurisdiction  of  the 
National  Park  Service." 
Regulation  of  National  Recreation  Areas, 
36  CFR,  Part  2,  M-36614  (Aug.  24,  1961) 

68  I.D.  273 

The  Secretary  of  the  Interior  (or  his 
delegate)  has  authority  to  suspend  desert 
land  or  other  entries  when  he  considers  the 
circumstances  to  warrant  such  action. 
Randolph  Ritchey  v.  Clifton  O.  Myll  and 
Mary  E.  Kindy,  A-28649  (Sept.  27,  1961) 

When  payout  of  construction  charges 
occurs,  then  the  release  of  excess  lands  ac- 
quired subsequent  to  initial  water  service 
from  restrictions  upon  water  service  is  not 
automatic  but  is  within  Secretarial  discre- 
tion. The  exercise  of  such  discretion  must 
be  compatible  with  the  underlying  objec- 
tives of  the  Reclamation  law. 
Proposed  Repayment  Contracts — Kings 
and  Kern  River  Projects,  M-36634 
(Dec.  26,  1961)  68  I.D.  372 

Where  no  action  was  taken  on  an  appli- 
cation to  amend  a  coal  permit  for  Alaskan 
land  prior  to  the  repeal  of  the  act  of 
Oct.  20,  1914,  by  the  act  of  Sept.  9,  1959, 
the  application  must  thereafter  be  rejected 
because  of  the  cessation  of  authority  in  the 
Secretary  to  act  under  the  1914  act. 
H.  A.  Faroe,  A-28836  (Sept.  17,  1962) 

Under  the  act  of  Aug.  9,  1955  (69  Stat. 
539;  25  U.S.C,  sec.  415),  which  authorizes 
the  Indian  owners  of  restricted  tribally  or 
individually  owned  lands  to  lease  such 
lands,  with  the  approval  of  the  Secretary 
of  the  Interior,  for  a  term  of  not  to  exceed 
twenty-five  years  "for  those  farming  pur- 
poses which  require  the  making  of  a  sub- 
stantial investment  in  the  improvement  of 
the  land  for  the  production  of  specialized 
crops  as  determined  by  said  Secretary," 
the  phrase  "specialized  crops"  is  not  one 
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of  limitation,  and  the  Secretary  is  autho- 
rized to  approve  such  leases  if,  in  order  to 
produce  the  crop  or  crops  proposed  to  be 
grown,  he  determines  that  a  substantial 
investment  in  the  improvement  of  the  land 
is  necessary  for  that  purpose  and  the  lessee 
is  required  to  make  such  an  investment. 
Long-Term  Farming  Leases  of  Indian 
Lands  Under  the  Act  of  Aug.  9,  1955  (69 
Stat.  539;  25  U.S.C.,  sec.,  415),  as  Amended, 
M-36651  (Apr.  8, 1963)  70  I.D.  119 

Although  the  Secretary  of  the  Interior 
is  by  Executive  Order  No.  10355  autho- 
rized to  exercise  the  power  of  the  President 
to  withdraw  and  reserve  public  domain 
and  other  lands  owned  or  controlled  by 
the  United  States,  including  the  authority 
to  modify  or  revoke  past  or  future  with- 
drawals or  reservations,  such  power  can- 
not be  exercised  over  lands  in  a  national 
forest  without  the  approval  or  concurrence 
of  the  Secretary  of  Agriculture  as  required 
by  section  1(c)  of  the  Executive  Order. 
Validity  of  Lease  No.  14-20-600-5511,  Oc- 
tober 21,  1959,  Between  the  Bureau  of 
Indian  Affairs,  Lessor,  and  Flagstaff 
Foundation  for  Industrial  Development, 
Lessee,  M-36659  (Sept.  23,  1963) 

70  I.D.  429 

Since  the  determination  of  whether  to 
dispose  of  public  land  pursuant  to  the 
Small  Tract  Act  is  committed  to  the  dis- 
cretion of  the  Secretary,  it  is  proper  to 
reject  an  application  for  a  small  tract 
where  because  of  complicated  survey  and 
land  problems  the  location  and  extent  of 
the  area  of  public  land  is  in  doubt  and 
there  is  no  prospect  that  the  difficulties  will 
be  soon  resolved. 

Jean  Holt  on  Westfcldt,  A-29604  (Nov.  15, 
1963) 

The  authority  to  regulate  hunting  and 
fishing  on  Federally  owned  land  within 
the  National  Wildlife  Refuge  System  has 
been  delegated  to  the  Secretary  of  the  In- 
terior by  specific  legislation. 
Authority  of  the  Secretary  of  the  Interior 
to  Manage  and  Control  Resident  Species 
of  Wildlife  Which  Inhabit  Federally 
Owned  Real  Property  Within  the  National 
Wildlife  Refuge  System,  M-36672  (Dec.  1, 
1964)  71  I.D.  469 
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I.  GENERALLY 

An  application  for  a  small  tract  lease 
which  is  filed  after  another  lease  applica- 
tion has  been  filed  for  the  same  land 
should  not  be  rejected  for  that  reason 
alone. 

Minta  Harper  Dozier,  A-27221  (Nov.  17, 
1955) 

A  small  tract  application  is  properly  re- 
jected where  the  application  is  filed  after 
another  small  tract  application  for  the 
same  land  and  a  lease  has  been  issued  to 
the  first  applicant. 

A  small  tract  application  should  not 
be  rejected  merely  on  the  basis  of  the  fact 
that  another  application  for  the  same  land 
has  been  filed,  but  action  on  the  junior 
application  should  be  suspended  until  the 
qualifications  of  the  senior  applicant  to 
hold  a  lease  have  been  determined  and  a 
lease  issued  to  him. 
Roy  II.  Davis,  A-27359  (Aug.  15,  1956) 

A  small  tract  lease  which  was  erro- 
neously allowed  on  oil  shale  lands  with- 
drawn by  Executive  order  of  the  President 
is  null  and  void,  and  the  lease  must  be 
canceled. 

Bud  E.  Burnaugh,  A-27356  (Sept.  4, 
1956) 

The  act  of  Mar.  31,  1950  (64  Stat.  39 ;  43 
U.S.C.,  Supp.  sees.  375(b)-375(f)),  is  ap- 
plicable to  reclamation  withdrawn  lands 
without  distinction  as  to  the  form  of 
withdrawal. 

Disposal  of  Land — Guernsey  Reservoir, 
North  Platte  Project,  M-36433  (Apr.  12, 
1957) 

Land  under  lease  or  patent  pursuant  to 
the  Small  Tract  Act  is  not  open  to  location 
under  the  mining  laws. 
The  Dredge  Corporation,  A-27429  (Sept.  23, 
1957)  64  I.D.  368 
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The  Soldiers'  and  Sailors'  Civil  Relief 
Act  of  Oct  17,  1940,  cannot  be  construed 
to  apply  to  persons  who  initiated  or  ac- 
quired any  interest  in  the  public  domain 
while  already  a  member  of  the  military 
service,  and  a  lessee  under  the  Small  Tract 
Act  who  was  a  member  of  the  military 
service  at  the  time  his  lease  was  issued 
cannot  secure  any  relief  from  the  require- 
ments of  his  lease  on  the  basis  of  that  act. 
Russell  L.  Coe,  A-27527  (Jan.  24,  1958) 

A  protest  against  the  issuance  of  a  small 
tract  lease  is  properly  dismissed  where 
the  protestant  never  filed  a  proper  appli- 
cation for  the  land  involved,  and  the  lease 
against  which  the  protest  is  lodged  was  in 
all  respects  properly  issued. 

Where  land  is  included  in  an  outstand- 
ing small  tract  lease,  there  is  no  basis  for 
giving  part  of  the  land  to  another  appli- 
cant in  the  absence  of  grounds  for  can- 
celing the  lease. 
Harold  H.  Beck,  A-27725  (Nov.  12,  1958) 

One  who  has  used  a  small  tract  under 
apparent  right  and  has  spent  a  substantial 
amount  of  money  in  improving  the  tract,  if 
unable  to  lease  or  purchase  the  tract, 
should  be  allowed  a  reasonable  time  to 
remove  his  improvements  if  they  can  be 
removed  without  substantial  damage  to 
the  land  or  to  the  improvements,  and 
any  other  person  who  may  become  entitled 
to  use  or  acquire  the  tract  should  be  re- 
quired to  reimburse  the  person  placing  im- 
provements thereon  for  the  reasonable 
value  of  the  permanent  improvements 
which  are  left  on  the  land  and  are  of  value 
to  the  person  acquiring  the  land. 
Frank  E.  Hale,  A-27741  (Dec.  18,  1958) 

Where  an  applicant  for  a  small  tract  is 
awarded  the  land  on  condition  that  he  re- 
imburse the  occupant  for  permanent  im- 
provements placed  in  good  faith  on  the 
tract  which  will  be  of  value  to  him  but  the 
decision  making  the  award  does  not  at- 
tempt to  specify  the  improvements  for 
which  reimbursement  is  required  or  the 
value  thereof,  it  is  premature  for  the  ap- 
plicant to  appeal  from  the  decision  on  the 
ground  that  the  improvements  on  the  land 
are  not  of  the  character  or  value  attributed 
by  the  occupant  of  the  land. 
Russell  Stewart  Lee,  A-28217  (Apr.  13, 
1960) 


Where  land  included  within  a  homestead 
application  is  classified  and  leased  for 
small  tract  purposes  in  response  to  the  fil- 
ing of  a  junior  small  tract  application  and 
before  the  homestead  application  is  dis- 
posed of,  the  small  tract  lease  need  not  be 
canceled  if  the  homestead  application 
proves  to  be  defective. 
William  K.  Field,  A-28316  (June  27, 1960) 

The  holder  of  a  small  tract  lease  is  not 
entitled  to  the  substitution  of  other  land 
for  the  leased  land  merely  because  he  is 
dissatisfied  with  the  leased  land,  but  he 
may  relinquish  his  lease  and  file  an  ap- 
plication for  other  land. 
Joseph  C.  Potter,  A-28308  (Aug.  12,  1960) 

Where  land  is  classified  as  suitable  for 
disposition  as  a  small  tract  pursuant  to  an 
application  filed  by  an  applicant  who  gains 
a  preference  right  to  a  lease  or  purchase  of 
the  tract  as  a  result  of  the  classification,  a 
mineral  location  made  after  the  applica- 
tion was  filed  but  before  the  land  was 
classified  becomes  invalid. 

The  fact  that  land  is  covered  by  a  small 
tract  application  or  that  the  Department 
on  its  own  initiative  is  considering  it  for 
disposition  as  a  small  tract  does  not  re- 
move it  from  mineral  location. 

Where  the  land  office  has  been  notified 
that  land  is  under  consideration  for  small 
tract  purposes  prior  to  the  filing  of  a  small 
tract  application,  the  land  remains  open 
to  mineral  location  and  a  later  small  tract 
classification  will  not  render  invalid  an 
otherwise  valid  mining  claim  located  prior 
to  that  classification. 

Harry  E.  Nichols  et  al.,  A-28463  (Feb.  27, 
1961)  68  I.D.  39 

A  desire  to  obtain  a  small  tract  of  land 
upon  which  the  applicant  desires  to  con- 
struct a  home  and  store  mining  equipment 
is  not  a  satisfactory  showing  under  the 
Small  Tract  Act,  as  amended,  to  qualify  an 
applicant  for  acquisition  of  a  second  small 
tract  through  either  purchase  or  lease. 
John  C.  Linsey,  A-28683  (Apr.  12,  1962) 

An  applicant  for  a  small  tract  lease  on 
land  included  in  a  mining  claim  held  by 
him  is  properly  required  to  relinquish  his 
claim  as  to  land  offered  to  him  for  lease. 

An  applicant  for  a  small  tract  lease  can- 
not properly  be  required  as  a  condition 
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to  receiving  a  lease  on  a  portion  of  the 
land  applied  for  to  remove  improvements 
on  the  balance  of  the  land  applied  for, 
which  is  included  in  a  mining  claim  held 
by  him,  unless  the  claim  was  void  from  its 
inception  or  is  determined  to  be  invalid 
after  proper  proceedings  or  is  relinquished. 
John  Rovetto,  A-28740  (Feb.  8,  1963) 

Approval  of  an  assignment  of  a  lease 
under  the  Small  Tract  Act  is  properly  re- 
fused where  the  assignment  is  not  sub- 
mitted for  approval  to  the  Bureau  of  Land 
Management  within  90  days  of  the  date  of 
execution  of  the  assignment  and  the  re- 
quest for  approval  on  the  assignment  form 
is  signed  by  the  assignor  instead  of  by  the 
assignee. 

An  assignment  of  a  small  tract  lease  will 
not  be  recognized  unless  and  until  ap- 
proved by  the  Bureau  of  Land  Manage- 
ment. 

Clyde  W.  Smith,  Loreen  E.  Cox,  A-29191 
(Feb.  28, 1963) 

Where  a  small  tract  lessee  who  enters 
the  military  service  gives  notice  of  his  en- 
trance into  military  service  after  the  six- 
month  period  in  which  such  notice  is 
required  to  be  filed  by  Departmental  regu- 
lation, but  he  is  notified  that  his  lease  has 
been  extended  by  reason  of  his  military 
service  and  in  reliance  thereon  fails  to 
take  action  necessary  to  renew  his  lease 
or  purchase  the  leased  land,  the  require- 
ments of  the  regulation  will  be  waived  in 
the  absence  of  any  interest  adverse  to  that 
of  the  lessee. 

Kieth  G.  Wilson  et  at,  A-29173  (Mar.  26, 
1963) 

Since  the  determination  of  whether  to 
dispose  of  public  land  pursuant  to  the 
Small  Tract  Act  is  committed  to  the  dis- 
cretion of  the  Secretary,  it  is  proper  to 
reject  an  application  for  a  small  tract 
where  because  of  complicated  survey  and 
land  problems  the  location  and  extent  of 
the  area  of  public  land  is  in  doubt  and 
there  is  no  prospect  that  the  difficulties 
will  be  soon  resolved. 

A  small  tract  application  is  not  to  be 
suspended  where  it  is  decided  to  reject  it 
pending  the  resolution  of  survey  and  other 


problems  involving  the  area  in  which  the 

land  lies. 

Jean  Holton  Westfeldt,  A-29604  (Nov.  15, 

1963) 

A  patent  of  land  under  the  Small  Tract 
Act  is  subject  to  an  existing  public  high- 
way right-of-way  within  the  provisions  of 
sec.  2477  of  the  Revised  Statutes  regard- 
less of  the  absence  of  a  reservation  for  the 
right-of-way  in  the  patent ;  therefore,  a 
reservation  for  an  existing  public  highway 
need  not  be  made  in  a  patent  for  a  small 
tract  and  a  protest  against  issuance  of  a 
patent  for  that  reason  is  properly  dis- 
missed and  the  question  of  whether  a  road 
is  a  public  highway  left  for  determination 
in  the  State  courts. 
Alfred  E.  Koenig,  A-30139  (Nov.  25,  1964) 

II.  APPLICANTS 

Where  two  or  more  qualified  individ- 
uals, not  otherwise  a  partnership  or  asso- 
ciation, join  in  one  application  to  acquire 
and  develop  a  single  small  tract  for  any 
of  the  purposes  authorized  by  the  Small 
Tract  Act  of  1938,  as  amended  (43  U.S.C. 
sec.  682a),  they  may  be  considered  as 
"joint  adventurers"  with  respect  to  that 
application  and  tract,  and  as  such  to  con- 
stitute a  "partnership"  within  the  mean- 
ing of  the  act  and  the  regulations 
thereunder  (43  CFR  257.4(a)(2)).  In 
the  absence  of  other  objection,  a  lease  (in- 
cluding option  to  purchase  clause  when 
appropriate)  may  be  issued  in  their  names 
pursuant  to  such  application. 

A  husband  and  wife  team  are  not  pre- 
cluded, merely  because  of  their  marital 
relationship,  from  becoming  "joint  adven- 
turers" in  a  single  application  for  a  small 
tract  lease,  and  may  likewise  be  con- 
sidered a  "partnership"  within  the  mean- 
ing of  the  act  and  of  the  regulations. 
Issuance  of  Small  Tract  Leases  in  the 
Names  of  Two  or  More  Persons,  M-36343 
(Apr.  24, 1956) 

One  who  has  made  improvements  on 
public  land  under  an  assumption  of  right 
but  who  loses  his  right  may,  under  certain 
circumstances,  be  allowed  a  reasonable 
time  within  which  to  remove  any  improve- 
ments from  the  premises  that  can  be  re- 
moved without  substantial  damage  to  the 
land,  and  a  prospective  small  tract  lessee 
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of  the  land  may  be  required,  as  a  condition 
precedent  to  the  issuing  of  the  lease,  to 
reimburse  the  former  for  the  reasonable 
value  of  all  the  permanent  improvements 
which  are  left  on  the  land  and  which  are 
of  value  to  the  lessee. 

William  D.  Cunningham,  Alice  F.  McGrath, 
A-27297  (May  28, 1956) 

Each  spouse  of  a  married  couple,  if 
otherwise  qualified,  may  be  considered  as 
an  "individual"  within  the  meaning  of  the 
1954  amendment  to  section  1  of  the  Small 
Tract  Act,  and,  in  the  absence  of  other 
objection,  each  may  apply  for  a  small  tract 
or  enter  into  an  appropriate  drawing  for 
a  small  tract. 

A  husband  and  wife  are  not,  by  reason 
of  their  marital  relationship  alone,  "one 
person"  within  the  meaning  of  the  limita- 
tion in  section  1  of  the  Small  Tract  Act 
that  no  person  shall  be  permitted  to  pur- 
chase or  lease  more  than  one  small  tract 
except  upon  a  showing  of  good  faith  and 
reasons  satisfactory  to  the  Secretary ;  but 
each  spouse  must  be  regarded  as  an  indi- 
vidual person  under  this  limitation. 
Preference  Right  of  Veteran  and  Spouse; 
Small  Tract  Act  {IfS  U.S.C.  sec.  682a-e), 
as  Amended,  M-36427  (Feb.  19,  1957) 

A  mining  claimant  who  places  valuable 
improvements  upon  his  mining  claim  does 
not  thereby  acquire  rights  or  equities 
which  entitle  him  or  someone  associated 
with  him  to  special  consideration  in  an 
attempt  to  acquire  rights  in  the  same  land 
under  the  Small  Tract  Act  after  abandon- 
ment of  the  mining  claim. 
Araoelle  Hoover  et  al.,  A-28430  (Jan.  19, 
1961) 

An  application  for  lease  and  sale  of  a 
small  tract  of  public  land  by  one  who  al- 
ready has  a  patent  to  a  small  tract  is  prop- 
erly limited  to  a  lease  of  such  land  where 
no  satisfactory  showing  is  made  that  would 
warrant  giving  him  the  opportunity  to  buy 
the  second  tract,  even  though  the  combined 
acreage  of  the  two  tracts  is  less  than  the 
maximum  acreage  the  Secretary  is  permit- 
ted to  sell  at  one  time. 
Eugene  G.  Roguszka,  A-28853  (Mar.  12, 
1963) 

A  small  tract  purchase  application  will 
be  rejected  when  the  applicants  have  ap- 


plied for  two  small  tracts,  both  applicants 
signing  both  applications,  and  have  been 
allowed  the  purchase  of  one  small  tract, 
since  a  person  is  entitled  to  purchase  only 
one  small  tract  unless  good  faith  and  satis- 
factory reasons  are  shown  for  allowing  the 
additional  purchase.  The  existence  of  a 
well  on  the  tract  applied  for  which  adjoins 
the  tract  allowed  is  not  sufficient  reason 
to  permit  the  sale  of  the  second  tract  where 
no  reason  appears  why  a  well  cannot  be 
dug  on  the  tract  allowed  and  the  applicant 
possibly  might  be  able  to  arrange  for  the 
use  of  the  well  on  the  other  tract. 
J.  L.  and  Muriel  L.  Groves,  A-29859 
(July  23,  1964) 

III.  APPLICATIONS 

An  application  for  a  lease  under  the 
Small  Tract  Act  must  be  rejected  where 
the  land  applied  for  is  within  a  power  site 
reserve. 
Lee  Eisner  et  al,  A-27189  (Nov.  7,  1955) 

A  small  tract  application  is  properly  re- 
jected where  an  application  for  the  land 
was  filed  prior  to  the  time  the  rejected 
application  was  filed  and  a  lease  was  is- 
sued to  the  prior  applicant,  the  issue  of 
priority  of  filing  having  been  determined 
in  accordance  with  administrative  rules 
adopted  by  the  land  office  to  assure  fairness 
in  establishing  the  time  of  filing  appli- 
cations. 
Everta  P.  Ericson,  A-27264  (Mar.  12, 1956) 

Where  applicants  to  purchase  land 
under  a  small  tract  lease  deposited  the 
application  and  purchase  money  in  escrow 
with  a  bank  and  directed  the  bank  to  file 
the  application  within  a  certain  time  and 
the  bank  delayed  the  filing  beyond  the  time 
specified,  the  applicants  must  suffer  what- 
ever consequences  result  from  the  action 
of  their  agent. 

Albert    H.    Doory,    George    H.    Borovay, 
A-27387  (May  8,  1957)  64  LD.  116 

A  small  tract  application  is  properly  re- 
jected where,  at  the  time  the  application 
was  filed,  the  land  applied  for  was  em- 
braced in  a  prior  lease  and  the  lessee  had 
applied  to  purchase  the  tract. 
Clyde  0.  Tarrant,  A-27480  (Oct.  3,  1957) 

Where  an  offer  to  lease  land  under  the 
Small  Tract  Act  is  rejected  by  the  man- 
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ager  on  the  grounds  that  the  land  has  been 
classified  as  suitable  for  disposition  under 
the  public  sale  laws,  but  the  applicant  is 
given  the  right  to  either  appeal  to  the  Di- 
rector or  show  cause  why  his  application 
should  not  be  finally  rejected,  and  the  ap- 
plicant fails  to  appeal  or  to  make  any 
showing,  the  applicant  abandons  any 
rights  he  may  have  acquired  by  his  appli- 
cation, like  a  veterans'  preference  right, 
and  may  not  at  a  later  date  reclaim  his 
preference  right  when  the  land  is  reclassi- 
fied as  suitable  for  small  tract  disposition. 
John  R.  Moran,  Frankie  AzaJce  Johnson, 
A-27463  (Oct.  21,  1957) 

A  small  tract  application  for  land  in- 
cluded in  pending  applications  by  the 
former  lessee  to  purchase  the  land  or  to  re- 
new his  lease  should  not  be  rejected,  but 
suspended,  until  final  action  is  taken  on 
the  pending  prior  applications. 
Earl  Edward  Cherrier,  A-27569  (Apr.  29, 
1958) 

An  application  for  a  small  tract  lease 
should  be  suspended  where  at  the  time  the 
application  is  filed  the  prior  lessee  has 
been  granted  an  extension  of  time  within 
which  to  exercise  an  option  to  purchase. 
John  A.  Hall,  Jim  Swenson,  A-27555 
(May  6,  1958) 

A  decision  sent  by  registered  letter  by 
the  land  office  to  an  applicant  for  a  small 
tract,  requiring  him  to  fill  out  his  applica- 
tion on  new  forms  and  remit  within  30 
days  after  receipt  of  the  letter,  constitutes 
notice  to  the  applicant  even  though  the 
letter  was  not  received  because  the  appli- 
cant had  changed  his  address  without 
notifying  the  land  office  so  that  rejection 
of  the  application  is  proper  for  want  of 
response  from  the  applicant. 
John  W.  Southard,  Clarence  H.  Pittman, 
A-27627  (Aug.  15, 1958) 

The  responsibility  for  filing  a  proper 
small  tract  application  devolves  on  the  ap- 
plicant and  he  cannot  be  heard  to  com- 
plain if,  at  his  request,  he  receives  infor- 
mation from  a  land  office  employee  which 
proves  to  be  incorrect. 
Harold  H.  Beck,  A-27725  (Nov.  12,  1958) 

A  small  tract  application  is  properly  re- 
jected where  the  land  applied  for  is  em- 


braced in  a  small  tract  lease  issued  pur- 
suant to  a  prior  offer  for  the  same  land. 
Joe  H.  Recchia,  A-27983   (July  31,  1959) 

The  filing  of  a  small  tract  application 
does  not  create  in  the  applicant  any  right 
or  interest  in  the  land  covered  by  the  ap- 
plication which  entitles  him  to  a  hearing 
before  any  action  can  be  taken,  such  as 
patenting  the  land  to  another,  which  neces- 
sitates the  rejection  of  the  small  tract  ap- 
plication. 
Miles  W.  Payne,  A-28030  (Aug.  17,  1959) 

The  filing  of  a  small  tract  application 
does  not  create  in  the  applicant  any  right 
or  interest  in  the  land  covered  by  the  ap- 
plication which  imposes  any  bar  to  an  ad- 
verse classification  of  the  land. 
Burton  C.  Cor  win  et  ah,  A-28048  (Oct.  30, 
1959) 

A  small  tract  application  is  properly  re- 
jected where  the  land  has  been  classified  as 
suitable  for  disposition  to  a  State  in  satis- 
faction of  an  outstanding  selection  right 
exercised  by  a  prior  application. 
William  E.  Beers,  A-28208  (Mar.  28, 1960) 

An  application  to  lease  a  small  tract  of 
public  land  filed  when  the  land  is  unavail- 
able for  leasing  because  included  in  a 
powersite  reserve  is  not  entitled  to  suspen- 
sion with  priority  over  later-filed  applica- 
tions when  the  Federal  Power  Commis- 
sion determines  that  the  land  may  be  re- 
stored to  acquisition  under  the  public  land 
laws  while  an  appeal  from  rejection  of  the 
application  is  pending. 

Curtis  C.  Larson  et  at,  A-28399  (Aug.  23, 
1960) 

The  filing  of  a  small  tract  application 
does  not  create  in  the  applicant  any  right 
or  interest  in  the  land  covered  by  the  ap- 
plication which  imposes  any  bar  to  an  ad- 
verse classification  of  the  land. 
Joseph  M.  Schuck  et  al.,  A-28603  (Aug.  16, 
1961) 

Those  who  submit  appeals  that  are  de- 
ficient in  a  vital  element  that  is  required 
by  the  rules  of  practice  enjoy  no  more 
rights  than  if  they  had  failed  to  appeal; 
consequently,  when  small  tract  applicants 
fail  to  furnish  proof  of  service  of  copies  of 
their  notices  of  appeal  upon  an  adverse 
party  named  in  a  land  office  decision  ap- 
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pealed  from,  which  rejected  the  small  tract 
applications,  the  appeals  are  properly  dis- 
missed and  the  applications  considered  in- 
valid, despite  a  subsequent  reversal  of  the 
land  office  decision  and  a  reclassification 
of  the  land  applied  for  as  suitable  for  small 
tract  purposes. 

Leonard  C.  Brose  et  al.,  A-28650  (May  17, 
1962) 

A  small  tract  application  for  land  previ- 
ously included  in  a  relinquished  small  tract 
lease  is  properly  rejected  in  the  absence  of 
an  order  specifying  the  time  and  manner 
in  which  the  tract  shall  be  made  available 
for  lease  or  purchase. 
Vernon  F.  Miller,  A-29016  (Aug.  6,  1962) 

A  small  tract  application  is  properly 
rejected  upon  a  determination  that  the 
land  should  be  disposed  of  under  a  prior 
State  exchange  application ;  the  small  tract 
applicant  can  gain  no  right  to  the  land  be- 
cause he  may  have  been  misinformed  by  an 
employee  of  the  Bureau  of  Land  Manage- 
ment that  the  land  was  not  subject  to  any 
prior  commitment  at  the  time  when  he  filed 
his  application. 

Dr.  John  R.  Herring,  A-28905  (Sept.  4, 
1962) 

The  filing  of  an  application  to  purchase 
a  small  tract  of  public  land  does  not  create 
in  the  applicant  any  right  or  interest  in 
the  land  covered  by  the  application  so  that 
even  though  he  has  consented  to  purchase 
the  tract  with  a  reservation  of  a  right-of- 
way  he  may  be  required,  prior  to  accept- 
ance of  his  application,  to  consent  to  an 
enlarged  reservation. 

James  Amos  Nelson,  A-28838  (Sept.  17, 
1962) 

An  applicant  for  lease  of  a  small  tract 
of  public  land  can  gain  no  right  to  a  lease 
of  any  specific  tract  of  land  in  reliance  on 
the  assurance  of  a  land  office  employee 
that  the  land  will  be  subdivided  so  that 
he  can  lease  a  tract  having  the  precise 
boundaries  of  the  tract  which  he  desires 
because  information,  opinions  or  promises 
given  by  the  land  office  cannot  operate  to 
vest  in  an  applicant  for  public  land  any 
right  not  authorized  by  law  or  the  appli- 
cable regulation. 

Ralph  J.  Cahill  et  al.,  A-28777  (Sept.  20, 
1962) 


The  filing  of  an  application  for  a  small 
tract  of  public  land  vests  in  the  applicant 
no  right  or  interest  in  the  land  and  he 
must,  therefore,  accept  the  allowance  of 
his  application  for  a  tract  of  such  acreage 
as  the  classification  of  the  land  fixes  as 
proper  and  he  must  pay  a  purchase  price 
which  reflects  a  current  appraisal  of  the 
fair  market  value  of  the  land. 
Charles  Leonard  Short,  A-28994  ( Sept.  21, 
1962) 

An  applicant  for  purchase  of  a  small 
tract  of  public  land  acquires  no  right  or 
interest  in  the  land  by  the  filing  of  his 
application  and  must,  therefore,  accept  the 
allowance  of  his  application  for  a  tract 
of  such  acreage  as  classification  has  deter- 
mined to  be  proper  and  pay  a  purchase 
price  which  reflects  a  current  appraisal  of 
the  fair  market  value  of  the  land. 
Herbert  0.  Bogorad,  Lionel  W.  Olsen, 
A-28988  (Sept.  25,  1962) 

An  application  to  purchase  public  land 
held  by  the  applicant  under  small  tract 
lease  is  properly  rejected  when  it  appears 
that  the  applicant  has  placed  no  improve- 
ments upon  the  leased  land  and  has  not 
acquired  the  improvements  placed  thereon 
through  mistake  by  the  lessee  of  an  ad- 
joining tract  but  such  rejection  should  be 
without  prejudice  to  land  office  acceptance 
of  another  application  to  lease  or  purchase 
filed  by  the  applicant  for  the  adjoining 
tract. 
Gerald  Paul  Rayl,  A-29116  (Mar.  26,  1963) 

An  application  filed  under  the  Small 
Tract  Act  for  one  piece  of  land  cannot  be 
amended  to  substitute  an  entirely  different 
piece  of  land  and  retain  the  priority  ac- 
corded by  the  filing  for  the  first  piece  when 
the  substitute  land  had  not  been  classified 
for  small  tract  disposal  at  the  time  the 
application  was  filed. 

Nina  L.  Werner  et  al,  A-29389  (Sept.  20, 
1963) 

An  application  to  lease  or  purchase  a 
small  tract  of  public  land  pursuant  to  the 
act  of  June  1,  1938,  as  amended,  is  improp- 
erly rejected  on  the  ground  that  the  land 
is  unsurveyed  because  the  statute  forbids 
only  the  sale  of  unsurveyed  land  and  does 
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not   prohibit   the   leasing    of   unsurveyed 

land. 

Jean  Holton  Westfeldt,  A-29604  (Nov.  15, 

1963) 

An  applicant  for  purchase  of  a  small 
tract  of  public  land  acquires  no  right  or 
interest  in  the  land  by  the  filing  of  his 
application,  nor  can  he  acquire  such  right 
because  of  delay  in  the  processing  of  his 
applications;  he  must,  therefore,  accept 
the  allowance  of  his  application  for  a  tract 
of  such  acreage  as  classification  has  deter- 
mined to  be  proper  and  pay  a  purchase 
price  which  reflects  a  current  appraisal  of 
the  fair  market  value  of  the  land. 
Leotha  Marie  Stone  et  al,  A-29470 
(Nov.  15,  1963) 

It  is  error  to  assign  land  classified  for 
small  tract  purposes  to  one  whose  applica- 
tion, filed  prior  to  the  classification  order, 
should  not  have  been  accepted  because  of 
the  applicant's  failure  to  submit  the  ad- 
vance payment  required  by  regulation. 
Glen  S.  Sherman,  Jess  Nacliiondo,  A-29846 
(Feb.  12,  1964) 

The  filing  of  a  small  tract  application 
does  not  create  in  the  applicant  any  right 
or  interest  in  the  land  covered  by  the  ap- 
plication and  entitles  her  only  to  have 
the  application  considered. 

A  small  tract  application  is  properly 
rejected  where  the  classification  order  pro- 
vided for  the  disposition  of  an  area  in 
tracts  not  necessarily  conforming  to  the 
descriptions  in  the  applications  according 
to  priority  of  filing,  and  the  tract  applied 
for  was  awarded  to  an  applicant  who  filed 
a  prior  application  covering  part  of  the 
same  land  and  conformed  his  application 
to  the  description  of  the  tract  offered 
under  the  classification  order. 
Betty  L.  Sherman,  A-29901  (Feb.  19, 1964) 

Application  filed  under  the  Small  Tract 
Act  for  certain  pieces  of  land  will  not  be 
amended  by  the  Department  to  substitute 
any  of  a  number  of  suggested  alternative 
land  descriptions. 

Jack  M.  Gardner,  Melvin  Church,  A-30029 
(Mar.  25,  1964) 

A  small  tract  applicant  acquires  no  right 
or  interest  by  the  filing  of  his  application 
other  than  the  right  to  have  his  application 
•considered  nor  can  he  acquire  any  right 


because  of  a  delay  in  the  processing  of  his 

application. 

Cecil  W.  Einshaw,  A-30006  (July  23, 1964) 

Where  the  fair  market  value  of  the  land 
has  been  determined  in  accordance  with 
accepted  appraisal  procedures,  and  by 
qualified  appraisers,  the  appraisal  will  not 
be  disturbed  in  the  absence  of  positive, 
substantial  evidence  that  it  is  in  error. 
Homer  Demangate,  Nevada  053766 
(July  24,  1964) 

IV.  CLASSIFICATION 

Merely  because  land  can  be  properly 
classified  as  suitable  for  small-tract  appli- 
cation is  not  sufficient  reason  for  refusing 
to  classify  that  land  as  proper  for  State 
selection  under  a  land  grant. 
Isabel  Gunnerson  et  al.,  State  of  Nevada, 
A-26952  (Feb.  11, 1955) 

Where  an  isolated  area  of  public  land 
comprising  approximately  37  acres  is  suit- 
able for  disposition  in  its  entirety  as  an 
isolated  tract  or  possibly  as  several  small 
tracts,  it  is  in  the  public  interest  to  dis- 
pose of  it  as  an  isolated  tract  where  there 
is  no  assurance  that  the  entire  area  could 
be  disposed  of  at  once  as  small  tracts  and 
where  small  tract  disposition  would  re- 
quire a  further  survey  of  the  land. 
James  J.  Kendrew,  A-27145  (Apr.  8,  1955) 

An  application  under  the  Small  Tract 
Act  to  enter  lands  embraced  within  a  stock- 
driveway  withdrawal  is  properly  rejected 
where  it  is  shown  that  the  land  is  needed 
to  furnish  access  to  a  watering  place. 
William  C.  Parson,  A-27089  (Apr.  12, 1955) 

Applications  for  small  tract  leases  are 
properly  rejected  where  the  land  applied 
for  is  unsuitable  for  small  tract  develop- 
ment because  it  is  low,  marshy  and  swampy 
land  which  would  require  drainage  and 
filling  at  a  high  cost  in  order  to  make  it 
suitable  for  building  sites  or  occupation, 
and  the  land  is  more  suitable  for  disposi- 
tion under  the  public  sale  laws. 
Louis  Bosse  et  ah,  A-27085  (Apr.  15,  1955) 

Where  small  tract  applications  have  been 
filed  some  3  years  before  a  State  indemnity 
selection  is  filed,  and  the  land  is  classified 
as  suitable  for  small  tract  purposes  over 
8  months  before  the  State  selection  is  filed, 
the  small  tract  classification  will  not  be 
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changed  upon  a  conjectural  allegation  that 

small  tract  development  will  lead  to  the 

creation  of  "eyesores." 

State    of    California,    A-27191    (Oct.    14, 

1955) 

Where  consummation  of  a  private  ex- 
change would  result  in  the  blocking  up  of 
the  Government  land  in  the  area  in  a  more 
uniform  land  pattern  and  the  offered  lands 
exceed  the  value  of  the  selected  lands,  ap- 
plications filed  under  the  Small  Tract  Act 
for  the  selected  lands  may  be  properly 
rejected. 

John  R.   Ross   ct   al,  A-27259    (Mar.   12, 
1956) 

A  small  tract  application  will  be  rejected 
where  the  land  applied  for  lies  on  a  steep 
rocky  slope  and  is  inaccessible  by  road,  and 
is  more  suitable  for  disposition  by  public 
sale. 

Harry   Carson  et  al.,  A-27289    (May  28, 
1956) 

Where  small  tract  applications  are  re- 
jected for  the  reason  that  the  lands  applied 
for  are  too  mountainous  and  rocky  for 
small  tract  purposes,  and  an  examination 
of  topographic  maps  and  photographs  dis- 
closes that  the  lands  are  located  along  the 
lower  slopes  of  a  mountainous  area,  but 
contain  substantial  areas  of  reasonably 
level  land  suitable  for  the  construction  of 
facilities  usually  associated  with  small 
tract  occupancy,  the  decision  rejecting  the 
applications  will  be  reversed. 
Charles  E.  Wolle  et  al,  A-27292  (May  28, 
1956) 

Applications  for  small  tract  leases  on 
lands  embraced  within  a  stock-driveway 
withdrawal  are  properly  rejected  where 
it  appears  allowance  of  the  applications 
would  have  the  effect  of  rendering  the 
stock  driveway  useless  or  seriously  im- 
peding the  use  of  the  driveway. 
Leslie  Ardell  Silliman,  Lester  Elden 
Clement  et  al.,  A-27255,  A-27302  (May  31, 
1956) 

A  small  tract  application  for  land  which 
is  unsuitable  for  small  tract  purposes  be- 
cause of  its  remote  location,  inaccessibility, 
and  sand  dunes  is  properly  rejected. 
Lambert  A.  Bartnick,  A-27316  (June  7, 
1956) 


An  application  for  a  small  tract  lease  is 
properly  rejected  where  the  land  applied 
for  is  unsuitable  for  small  tract  develop- 
ment because  it  has  no  access  to  a  beach, 
is  inaccessible  except  over  privately  owned 
land,  and  is  for  the  most  part  covered  by 
portions  of  a  lake  and  swamp  and  sand 
dunes  up  to  12  feet  in  height. 
Eugene  Robson,  A-27334   (July  13,  1956) 

An  application  for  a  small  tract  lease  of 
public  land  is  properly  rejected  where  the 
land  applied  for  lies  within  the  flood  chan- 
nel of  a  creek  subject  to  flash  floods. 
Mrs.  Jessie  M.  Rowland,  Sidney  Thomas 
Morris,  A-27354  (Aug.  13,  1956) 

Land  embraced  in  a  small  tract  lease 
application  which  is  within  an  area  with- 
drawn by  an  Executive  order  of  the  Presi- 
dent other  than  orders  Nos.  6910  and  6964 
cannot  be  classified  for  disposition  under 
the  Small  Tract  Act. 
Bud  E.  Burnaugh,  A-27356  (Sept.  4,  1956) 

A  small  tract  application  is  properly  re- 
jected where  the  land  applied  for  is  an 
island  consisting  of  solid  coral  1  to  2  feet 
above  sea  level,  is  almost  swept  bare  of 
any  soil  by  high  seas,  contains  no  culinary 
water,  and  is  generally  unsuitable  for  the 
location  of  a  permanent  type  residence. 
James  L.  Knight,  A-27374  (Sept.  19,  1956) 

Where  land  embraced  in  State  selection 
has  been  included  in  small  tract  applica- 
tions filed  prior  to  the  filing  of  the  State's 
selection,  and  the  land  has  also  been  classi- 
fied as  suitable  for  small  tract  develop- 
ment prior  to  the  filing  of  the  State  selec- 
tion, it  is  proper  to  reject  the  State  selec- 
tion application  and  to  dispose  of  the  land 
under  the  Small  Tract  Act. 
State  of  Nevada,  A-27369  (Nov.  7,  1956) 

A  small  tract  application  is  properly  re- 
jected where  the  land  applied  for  is  wet 
and  swampy,  submerged  during  high  tide, 
and  inaccessible  except  by  boat. 
James  A.  Canning,  Richard  C.  Bill,  Jr., 
A-27407  (Feb.  7,  1957) 

A  small  tract  application  is  properly  re- 
jected where  the  land  applied  for  is  cov- 
ered with  cobbles  and  boulders  and  the 
land  is  best  suited  for  disposition  by  public 
sale. 

Delia    Lee    Ealloran,    A-27433     (Supp.) 
(May  31,  1957) 
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A   small   tract   application   is   properly 
rejected  where  the  land  applied  for  is  iso- 
lated, rough  and  mountainous  and  is  more 
suitable  for  disposition  by  public  sale. 
Nelson  W.  Hope,  A-27570  (Apr.  17,  1958) 

Where  land  has  been  classified  for  dis- 
position under  the  Small  Tract  Act  and 
the  record  indicates  that  it  is  chiefly  valu- 
able therefor,  a  public  sale  application  for 
the  land  is  properly  rejected. 
Paul  B.  and  Ruth  M.  Butler,  A-27634 
(Aug.  26,  1958) 

Small  tract  applications  are  properly 
rejected  where  the  land  applied  for  is  being 
managed  under  a  cooperative  agreement 
with  a  State  under  which  the  State  has 
installed  watering  devices  in  furtherance 
of  its  game  restoration  program  and  where 
the  land  is  now  being  used  extensively  by 
hunters  and  others  for  recreational 
purposes. 

Leroy  E.  Cassou  ct  al.,  A-27600  (Aug.  20, 
1958) 

A 'classification  made  in  response  to  ap- 
plications filed  under  the  Small  Tract  Act 
which  finds  lands  unsuitable  for  disposi- 
tion as  homesites  because  of  isolation, 
insufficiency  of  water  suitable  for  domestic 
uses  and  absence  of  necessary  utilities  and 
facilities  for  community  life  will  not  be 
disturbed  in  the  absence  of  positive  evi- 
dence that  the  classification  is  erroneous. 
Lewis  E.  King  et  al.,  A-27772  (Nov.  21, 
1958) 

Applications  under  the  Small  Tract  Act 
are  properly  rejected  where  the  lands  ap- 
plied for  are  required  for  retention  in 
Federal  ownership  for  reclamation  and 
public  recreation  purposes. 
Mrs.  Claudia  E.  Smith  et  al.,  Mrs.  Jerry 
Funkhouser  et  al,  A-27781,  A-27790 
(Dec.  12,  1958) 

It  is  proper  to  reject  offers  to  lease  small 
tracts  where  the  tracts  are  in  an  area  sub- 
ject to  strong  wind  movements,  severe  sand 
storms,  and  periodic  flooding,  which  condi- 
tions render  the  tracts  unsuitable  for  dis- 
position under  the  Small  Tract  Act. 
Nick  Furkona,  Joseph  F.  Skioa,  A-27787 
(Dec.  15,  1958) 


A  small  tract  application  for  land  which 
is  topographically  unsuited  for  small  tract 
disposal  is  properly  rejected. 
Ruth  Gary,  A-27789  (Jan.  12,  1959) 

Raymond   B.    Oliver,   A-28016    (Aug.   17, 
1959) 

Small  tract  applications  for  land  which 
is    topographically    unsuitable    for    small 
tract  development  are  properly  rejected. 
^Yilliam  L.  Majors  et  ah,  A-27730  (Jan.  12, 
1959) 

An  80-acre  tract  of  public  land  sur- 
rounded on  three  sides  by  privately  owned 
land  of  a  public  sale  applicant  and  in 
accessible  on  the  other  because  of  altitude, 
which  can  be  disposed  of  as  one  isolated 
tract  or  a  number  of  small  tracts,  is  prop- 
erly classified  as  suitable  for  disposal  at 
public  auction  in  a  single  tract  at  the  re- 
quest of  the  owner  of  the  surrounding  land 
because  of  the  lack  of  public  access. 
Albert  F.  Bolz,  Lionel  John  Benner  et  al. 
A-27804  (Feb.  3, 1959) 

Small  tract  applications  for  land  which 
is  rough  and  mountainous  and  desired  for 
recreational  use  are  properly  rejected. 
Lawrence     E.     Loicry     et     al.,     A-27835 
(Mar.  2,  1959) 

Small  tract  applications  for  public  land 
are  properly  rejected  where  the  tract  of 
land  involved  is  largely  unsuitable  for 
small  tract  development  and  the  land  is 
more  suitable  for  disposition  at  public  sale. 
Alexander  W.  Whyte,  Richard  L.  Allen, 
A-2786G  (Mar.  31, 1959) 

A  half  section  of  rough,  mountainous, 
public  land  entirely  surrounded  by  pri- 
vately owned  land,  which  can  be  disposed 
of  as  one  isolated  tract  and  which  contains 
only  one  5-acre  tract  possibly  suitable  for 
disposal  as  a  small  tract,  is  properly  clas- 
sified as  suitable  for  disposal  in  its  entirety 
by  public  sale. 
Regina  G.  Owen,  A-27916  (May  19,  1959) 

Marsh  land  adjacent  to  a  lake  on  which 
it  may  be  possible  to  construct  a  summer 
cabin  and  which  was  previously  classified 
as  more  suitable  for  state  exchange  for 
addition  to  a  state  forest  may  properly  be 
classified  as  suitable  for  disposal  under 


SMALL  TRACT   ACT,   IV 


875 


the  Small  Tract  Act  when  the  state  appli- 
cation has  been  withdrawn. 
William  Mills   Otter,  A-27859    (June  18, 
1959) 

A  small  tract  application  for  public  land 
is  properly  rejected  where  the  land  is  un- 
suitable for  small  tract  development  and 
where  the  land  is  a  part  of  a  larger  area 
which  is  suitable  for  disposition  at  public 
sale. 

Richard  W.  Greenman,  A-28044   (Oct.  9, 
1959) 

A  small  tract  application  for  land  which 
is  unsuited  for  small  tract  disposal  because 
of  topography,  erodible  soil,  and  lack  of 
access  roads  and  which  is  within  one-half 
to  a  quarter  mile  of  a  reservoir  where  a 
need  for  public  recreational  areas  is  antici- 
pated is  properly  rejected. 
Burton  C.  Corwin  et  ah,  A-28048  (Oct.  30, 
1959) 

Land  included  in  a  sand  and  gravel  min- 
ing claim  on  which  extensive  mining  opera- 
tions have  been  conducted  is  properly 
classified  as  not  suitable  for  small  tract 
purposes. 

Lawrence   C.  Roberts,   A-28167    (Feb.  2, 
1960) 

Refusal  to  classify  public  land  as  chiefly 
valuable  for  small  tract  purposes  and  re- 
jection of  small  tract  applications  on  the 
ground  that  the  land  is  too  rough  for  home- 
sites  and  difficult  of  access  and  should  be 
retained  in  public  ownership  to  provide  un- 
restricted access  to  a  fishing  stream  will 
not  be  disturbed  when  no  evidence  in  favor 
of  a  small  tract  classification  is  presented. 
R.  G.  Dinneen  et  al.,  A-28234  (May  23, 
1960) 

Refusal  to  classify  public  land  as  chiefly 
valuable  for  small  tract  purposes  and  re- 
jection of  a  small  tract  application  on  the 
ground  that  the  land  is  not  chiefly  valuable 
for  small  tract  purposes  will  not  be  dis- 
turbed in  the  absence  of  substantial  evi- 
dence that  the  action  complained  of  is  er- 
roneous and  in  view  of  the  fact  that  the 
land  is  included  in  unpatented  mining 
claims. 

Edward    J.    Rowley,    A-28146    (May   24, 
1960) 

In  view  of  the  Department's  regulation 
that  lands  classified  as  suitable  for  dispo- 


sition under  the  Small  Tract  Act  shall  be 
segregated  from  all  appropriation,  includ- 
ing locations  under  the  mining  laws,  min- 
ing claims  located  on  lands  eariler  classi- 
fied as  suitable  for  disposition  as  small 
tracts  are  invalid. 

Las  Vegas  Sand  and  Gravel  Co.,  Inc., 
A-27761  (June  16,  1960)  67  I.D.  259 

A  classification  of  public  land  as  suitable 
for  disposal  under  the  Small  Tract  Act  will 
not  be  disturbed  in  the  absence  of  substan- 
tial positive  evidence  that  the  classification 
is  erroneous. 

David  C.  Bintliff  d  Co.,  Inc.,  A-28274 
(July  13,  1960) 

An  application  for  a  small  tract  rejected 
because  the  land  is  topographically  un- 
suited to  the  purposes  for  which  small 
tracts  may  be  obtained  should  be  recon- 
sidered when  evidence  is  presented  which 
tends  to  show  that  the  rejection  was  based 
upon  erroneous  information. 
James  Yutaka  Hamai  et  al.,  A-28410 
(Dec.  16,  1960) 

A  small  tract  application  is  properly  re- 
jected when  the  public  interest  requires 
that  the  land  applied  for  remain  in  public 
ownership  for  public  recreational  uses. 
Arabelle  Hoover  et  al.,  A-28430  (Jan.  19, 
1961) 

An  application  under  the  Small  Tract 
Act  is  properly  rejected  where  the  land  ap- 
plied for  is  situated  along  the  lower  Colo- 
rado River  and  is  withdrawn  for  reclama- 
tion purposes,  and  it  appears  that  the  land 
may  be  subject  to  flooding  or  may  be  neces- 
sary for  future  river  control  measures  or 
affected  by  such  measures. 
Norman  Gilbert  Reid,  A-27454  (Jan.  19, 
1961) 

A  classification  of  land  as  unsuitable 
for  disposal  under  the  Small  Tract  Act 
will  not  be  disturbed  where  the  disposal 
of  the  land  would  complicate  the  land  pat- 
tern and  make  the  remaining  public  land 
more  difficult  to  administer. 
J.  Richard  Gardner  et  al,  A-28470 
(Feb.  21,  1961) 

Land  which  has  been  classified  as  suit- 
able for  recreational  purposes  under  the 
Small  Tract  Act,  as  amended,  is  segregated 
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from  appropriation  and  therefore  unavail- 
able for  additional  homestead  application. 
Francis  E.  Mullen,  A-28612  (July  14,  1961) 

Mining  claims  located  on  lands  then 
classified  as  suitable  for  disposition  under 
the  Small  Tract  Act,  are  invalid. 

A  classification  of  public  land  as  suit- 
able for  disposal  under  the  Small  Tract 
Act  will  not  be  disturbed  in  the  absence  of 
substantial  positive  evidence  that  the 
classification  is  erroneous. 
J.  R.  Henderson,  A-28652  (July  18,  1961) 

A  small  tract  classification  is  properly 
refused  when  the  public  interest  indicates 
that  the  land  is  more  valuable  for  public 
recreational  uses. 

The  Secretary  of  the  Interior  is  not  re- 
quired to  establish  that  land  which  he 
refuses  to  classify  as  chiefly  valuable  for 
small  tract  purposes  is  unsuited  for  such 
purposes;  it  is  sufficient  that  in  the  exer- 
cise of  his  discretion  the  Secretary  finds 
that  the  land  is  not  chiefly  valuable  for 
such  purposes  and  the  applicant  who 
questions  his  decision  must  show  by  sub- 
stantial, positive  evidence  that  the  classifi- 
cation is  erroneous  in  order  to  have  it  set 
aside. 

Joseph  M.  Schuck  et  al,  A-28603  (Aug.  16, 
1961) 

Although  the  withdrawal  of  public  land 
by  the  Secretary  of  the  Interior  for  recla- 
mation purposes  does  not  of  itself  make 
the  land  unavailable  for  disposition  under 
the  Small  Tract  Act,  a  rejection  of  a  small 
tract  application  is  not  erroneous  when  the 
record  shows  that  the  land  is  needed  for 
the  construction  of  flood  control  works  to 
protect  existing  irrigation  works. 
Frederick  W.  Goldsmith,  A-28704  (Aug.  22, 
1961) 

Where  an  applicant  holding  a  priority 
for  purchase  has  applied  for  a  5-acre  small 
tract,  and  upon  classification  the  land  of- 
fered for  sale  is  in  tracts  having  a  smaller 
acreage,  he  will  be  required  to  conform  his 
application  to  the  dimensions  of  the  tract 
specified,  if  he  desires  to  assert  his  prior- 
ity, in  the  absence  of  error  in  the  deter- 
mination of  the  size  of  the  tract. 
Robert  Fondiller,  A-28736  (Aug.  30,  1961) 

A  classification  of  public  land  as  suit- 
able for  disposal  under  the  Small  Tract 


Act  based  upon  such  factors  as  topography, 
location,  access  and  availability  of  public 
facilities  will  not  be  disturbed  in  the  ab- 
sence of  substantial,  positive  evidence  that 
the  classification  is  erroneous. 
John  Albala,  Samuel  Albala  and  Louis 
Feinbaum,  A-28677  (Sept.  21,  1961) 

Small  tract  applications  are  properly  re- 
jected upon  a  finding  that  the  land  area 
involved  is  subject  to  flood  hazard  and 
contains  rough  rocky  terrain  unsuited  for 
small  tract  purposes. 

Margaret   M.   Fitzgerald   et   ah,   A-28542 
(Sept.  27, 1961) 

Small  tract  applications  will  be  rejected 
when  the  land  has  been  classified  for  dis- 
position as  part  of  a  large  tract  by  public 
sale,  and  no  substantial  evidence  has  been 
produced  to  show  that  the  classification 
was  in  error. 

Lane  L.   Carlton  et  al.,  A-28590   (Nov.  2, 
1961) 

An  application  filed  under  the  Small 
Tract  Act  is  properly  rejected  when  a  field 
examination  determines  that  water  for 
domestic  use  is  unavailable  at  a  reasonable 
economic  cost  and  the  land  is  otherwise 
unsuitable  for  small  tract  uses  and  no  con- 
vincing evidence  is  produced  that  an 
adverse  classification  is  erroneous. 
Mrs.  George  H.  Franklin,  A-28517  (Feb.  7, 
1962) 

Small  tract  applications  for  land  which 
is  subject  to  flash  floods  or  is  part  of  legal 
subdivisions  the  major  portions  of  which 
are  subject  to  flooding  are  properly 
rejected. 

Mary  J.  Escudero  et  al.,  A-28807  (May  17, 
1962) 

Small  tract  applications  are  properly 
rejected  where  the  land  applied  for  should 
be  retained  in  public  ownership  for  recrea- 
tion and  multiple-use  management. 
Allen  Loeschen  et  al,  A-28700  (July  11, 
1962) 

State  selections  in  satisfaction  of  a 
legislative  grant  of  public  land  are  pre- 
ferred over  conflicting  private  applications 
filed  at  about  the  same  time  or  subse- 
quently; therefore,  it  is  proper  to  reject 
small  tract  applications  filed  for  land  in  a 
State  selection  where  there  is  no  showing 
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that  allowing  the  State  selection  would  be 
less  in  the  public  interest. 
Olaf    H.    Iverson,    Sherman    E.    Tucker, 
jA-28810  (July  12,  1962) 

It  is  proper  to  refuse  to  classify  as  suit- 
able for  disposal  under  the  Small  Tract 
Act  public  land  that  is  needed  for  a  timber 
management  program  and  is  also  valuable 
for  game  and  public  recreational  purposes 
and  as  a  means  of  access  to  other  public 
,  land  valuable  for  public  recreation. 
Clarence  J.  Hcidbreder,  A-28841  (July  2G, 
1962) 

Land  containing  trees  and  a  spring  and 
constituting  an  oasis  in  a  barren  area 
should  be  retained  in  public  ownership  and 
not  classified  for  disposal  under  the  Small 
Tract  Act. 
Frank   Rauzi   et   al,   A-28602    (Aug.    15, 

«1962) 
Applications  for  small  tracts  are  prop- 
erly rejected  when  the  land  is  in  the  vi- 
cinity of  community  cattle-shipping  facili- 
ties and  needed  for  a  holding  pasture  in 
the  immediate  vicinity  of  the  shipping 
facilities. 
•  George  R.  Miller  et  al,,  A-28826  (Sept.  21, 
1962) 

The  filing  of  an  application  for  a  small 
tract  of  public  land  vests  in  the  applicant 
no  right  or  interest  in  the  land  and  he 
must,  therefore,  accept  the  allowance  of 
his  application  for  a  tract  of  such  acreage 
as  the  classification  of  the  land  fixes  as 
proper  and  he  must  pay  a  purchase  price 
which  reflects  a  current  appraisal  of  the 
fair  market  value  of  the  land. 
Charles  Leonard  Short,  A-28994  (Sept.  21, 
1962) 

An  applicant  for  purchase  of  a  small 
tract  of  public  land  acquires  no  right  or 
interest  in  the  land  by  the  filing  of  his 
application  and  must,  therefore,  accept  the 
allowance  of  his  application  for  a  tract  of 
such  acreage  as  classification  has  deter- 
mined to  be  proper  and  pay  a  purchase 
price  which  reflects  a  current  appraisal  of 
the  fair  market  value  of  the  land. 
Herbert  O.  Bogorad,  Lionel  W.  Olsen, 
A-28988  (Sept.  25,  1962) 

A  small  tract  application  for  public  land 
which  is  classified  as  suitable  for  State 
selection  in  response  to  a  selection  appli- 


cation filed  earlier  than  the  small  tract 
application  is  properly  rejected  where 
there  is  no  indication  that  the  classifica- 
tion was  in  error. 

Wilbur  H.  Stodieck,  A-29603  (Dec.  10, 
1962) 

A  small  tract  classification  is  properly 
refused  for  land  that  is  covered  with  min- 
ing claims,  is  included  in  a  State  exchange 
application,  and  comprises  steep,  rough, 
and  rocky  terrain  which  create  difficult 
subdivision  and  engineering  problems. 
Donald  L.  Williams  et  al.,  A-29033 
(Dec.  13,  1963) 

Land  which  is  properly  classified  for 
retention  in  Federal  ownership  may  not  be 
disposed  of  under  the  homestead  law,  the 
public  sale  law,  or  the  small  tract  act. 
Bert  Leander  Sargent  et  al,  A-28809, 
A-29284  (Jan.  30,  1963) 

A  small  tract  application  is  properly  re- 
jected as  to  land  which  is  chiefly  valuable 
for  public  recreational  purposes. 
John  Rovetto,  A-28740  (Feb.  8, 1963) 

A  classification  of  lands  as  unsuitable 
for  small  tract  purposes  because  of  rough 
and  unsuitable  topography  will  not  be  dis- 
turbed in  the  absence  of  positive  and  sub- 
stantial evidence  that  it  is  erroneous. 
Peter  J.  Ernzer,  A-28924a  (Mar.  18,  1963) 

Where  small  tract  applications  have 
been  rejected  because  of  an  adverse  classi- 
fication but  the  record  does  not  clearly 
show  whether  or  not  the  classification  was 
proper,  the  cases  will  be  remanded  to  the 
Bureau  of  Land  Management  for  reconsid- 
eration and  clarification  of  the  record. 
Charles  J.  Hawkins  et  al.,  A-28924 
(Mar.  18,  1963) 

Land  that  is  classified  as  chiefly  valu- 
able for  public  recreational  purposes  is 
not  subject  to  lease  under  the  Small  Tract 
Act  even  on  an  interim  basis  pending  pub- 
lic use  of  the  land. 
Otis  W.  Anderson,  A-28721  (Apr.  29, 1963) 

A  small  tract  application  for  an  island 
near  a  large  center  of  population  that  has 
been  classified  as  primarily  valuable  for 
public  recreation  and  properly  disposable 
to  the  State  under  a  Recreation  and  Public 
Purposes  application  is  properly  rejected. 
Larry  T.  Olsen,  A-29112  (May  28,  1963) 
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An  application  for  a  small  tract  lease  is 
properly  rejected  when  the  Department's 
examination  of  the  land  discloses  that  it  is 
mineral  in  character  and  more  valuable  for 
mining  than  for  small  tract  uses,  and  the 
issue  will  not  be  reexamined  on  appeal 
when  the  applicant  does  not  attempt  to 
disprove  the  Departmental  finding. 
Nina  L.  Werner  et  al.,  A-29389  (Sept.  20, 
1963) 

An  applicant  for  purchase  of  a  small 
tract  of  public  land  acquires  no  right  or 
interest  in  the  land  by  the  filing  of  his 
application,  nor  can  he  acquire  such  right 
because  of  delay  in  the  processing  of  his 
application ;  he  must,  therefore,  accept  the 
allowance  of  his  application  for  a  tract  of 
such  acreage  as  classification  has  deter- 
mined to  be  proper  and  pay  a  purchase 
price  which  reflects  a  current  appraisal  of 
the  fair  market  value  of  the  land. 
Leotha  Marie  Stone  et  al.,  A-29470 
(Nov.  15,  1963) 

A  small  tract  classification  is  properly 
refused  when  the  land  is  found  to  be  more 
valuable  for  public  retention  for  possible 
use  in  a  stock  driveway. 

The  Secretary  of  the  Interior  is  not  re- 
quired to  establish  that  land  which  he 
refuses  to  classify  as  chiefly  valuable  for 
small  tract  purposes  is  unsuited  for  such 
purposes;  it  is  sufficient  that  in  the  exer- 
cise of  his  discretion  the  Secretary  finds 
that  the  land  is  not  chiefly  valuable  for 
such  purposes,  and  applicants  who  question 
his  decision  must  show  by  substantial, 
positive  evidence  that  the  classification  is 
erroneous  in  order  to  have  it  set  aside. 
Jack  M.  Gardner,  Melvin  Church,  A-30029 
(Mar.  25,  1964) 

Land  embraced  in  unpatented  mining 
claims  which  display  no  indications  of 
abandonment  is  properly  classified  as  not 
suitable  for  small  tract  purposes. 
Mansell  O.  La  Fox  et  al.,  State  of  Cali- 
fornia, A-29030    (May   14,   1964) 

71  I.D.  199 

The  classification  of  land  as  suitable 
for  disposition  under  the  Small  Tract  Act 
does  not  preclude  a  subsequent  cancella- 
tion of  that  classification  when  a  different 
classification  is  found  to  be  in  the  public 
interest. 
Cecil  W.  Hinshaw,  A-30006  (July  23, 1964) 


V.  LANDS  SUBJECT  TO 


Where  a  public  land  order  revoking  a 
prior  withdrawal  states  that  a  part  of  the 
land  restored  shall  not  be  subject  to  the 
initiation  of  any  rights  or  any  disposition 
under  the  public  land  laws  until  so  pro- 
vided by  a  classification  order,  and  no  such 
order  has  been  issued,  an  application  to 
enter  the  lands  under  the  Small  Tract  Act 
is  properly  rejected. 
John  Francis  Ruby,  A-27301  (May  4, 1956) 

Land  withdrawn  from  all  forms  of  appro- 
priation under  the  public  land  laws  by  a 
public  land  order  is  not  subject  to  the 
operation  of  the  Small  Tract  Act. 
Anrin  P.  Curran,  Sr.,  A-27474  (Aug.  20, 
1957) 

If  the  City  of  Henderson,  Nevada, 
waives  its  rights  under  Public  Law  522, 
84th  Congress,  2d  session  (70  Stat.  156), 
as  to  any  land,  the  act  ceases  to  be  opera- 
tive as  to  that  land  and  the  public  land 
laws,  including  the  Small  Tract  Act,  be-  J 
comes  applicable  to  it. 
Public  Law  522,  8.'fth  Congress,  2d  Session 
(70  Stat.  156),  and  Application  of  the 
Townsite  Laws  (JtS  U.S.C.  sees.  711-728; 
43  CFR  255. 9-255. 5 If),  M-36486  (Oct.  30, 
1957) 

An  application  for  a  lease  under  the 
Small  Tract  Act  must  be  rejected  where 
the  land  applied  for  is  within  a  powersite 
reserve,  and  the  application  will  not  be 
held  in  a  suspended  status  to  await  the 
possible  lifting  of  the  withdrawal. 
John  Rovetto,  A-27521  (Dec.  9,  1957) 

A  small  tract  application  is  properly  re- 
jected where  the  land  applied  for  is  re- 
served as  a  part  of  the  Wichita  Mountain 
Wildlife  Refuge. 
Bert  M.  Alford,  A-27617  (July  24,  1958) 

Land  within  a  powersite  withdrawal  is 
not  subject  to  disposition  under  the  Small 
Tract  Act,  and  an  application  for  a  lease 
under  that  act  must  be  rejected  and  will 
not  be  suspended  to  await  possible  lifting 
of  the  withdrawal  and  restoration  of  the 
land  to  entry. 

Joel  F.   and   Celia  Mac  Sivank,  A-27638 
(Aug.  7,  1958) 

Land  included  within  a  desert  land 
entry  is  not  subject  to  disposition  under 
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the  Small  Tract  Act;  an  application  for 
lease  or  purchase  for  such  land  under  that 
act  must  be  rejected. 
Dale  E.  Sackett,  A-27782  (Dec.  19,  1958) 

Land  withdrawn  from  all  forms  of  ap- 
propriation by  executive  order  as  part  of 
the  Sequoia  National  Forest  is  not  sub- 
ject to  the  operation  of  the  Small  Tract 
Act. 
Harold  Ripley,  A-27955  (June  15,  1959) 

An  application  to  lease  public  land  pur- 
suant to  the  act  of  June  1,  1938,  as 
amended,  is  properly  rejected  when  the 
land  applied  for  is  not  available  for  leas- 
ing because  it  is  included  in  a  powerslte 
reserve,  even  though  the  Federal  Power 
Commission  subsequently  determine  that 
the  land  may  be  restored  to  disposal  under 
the  public  land  laws. 

Curtis  C.  Larson  et  al.,  A-28399  (Aug.  23, 
1960) 

Although  the  withdrawal  of  public  land 
by  the  Secretary  of  the  Interior  for  rec- 
lamation purposes  does  not  of  itself  make 
the  land  unavailable  for  disposition  under 
the  Small  Tract  Act,  a  rejection  of  a  small 
tract  application  is  not  erroneous  when  the 
record  shows  that  the  land  is  needed  for 
the  construction  of  flood  control  works  to 
protect  existing  irrigation  works. 
Frederick  W.  Goldsmith,  A-28704  (Aug.  22, 
1961) 

Public  land  that  is  withdrawn  from  set- 
tlement, location,  sale  and  entry  and  re- 
served for  classification  is  not  available 
for  lease  or  sale  under  the  Small  Tract 
Act  and  an  application  filed  under  that  act 
is  properly  rejected. 
Cleora  B.  Ray,  A-28805  (July  30,  1962) 

Land  containing  a  spring  which  fur- 
nishes enough  water  for  general  use  for 
watering  purposes,  although  probably  not 
of  vital  significance  for  stock  watering,  is 
properly  determined  to  be  withdrawn  by 
the  Executive  Order  of  Apr.  17,  1926,  as 
a  public  water  reserve  and  to  be  therefore 
unavailable  for  disposal  under  the  Small 
Tract  Act. 

Frank   Rauzi   et   al,   A-28602    (Aug.   15, 
1962) 

A  mining  claim  cannot  be  validly  located 
pursuant  to  the  Mining  Claims  Rights 
Restoration  Act  of  1955  on  land  in  the 


category  described  in  the  third  proviso  of 
section  2  of  that  act. 

A   small   tract  application   is   properly 
rejected  as  to  land  included  in  a  powersite 
reserve  at  the  time  when  the  application  is 
filed. 
John  Rovetto,  A-28740  (Feb.  8,  1963) 

A  small  tract  application  is  properly  re- 
jected when  the  land  applied  for  is  in- 
cluded in  a  materials  site  held  by  a  State 
agency  at  the  time  the  application  is  filed 
even  though  the  materials  site  is  there- 
after relinquished. 
Cecil  R.  Reams,  A-29333  (June  10,  1963) 

Land  withdrawn  from  appropriation  by 
Executive  order  is  not  subject  to  disposi- 
tion under  the  Small  Tract  Act,  and  ap- 
plications filed  for  such  land  are  properly 
rejected,  even  though  subsequently  the 
order  is  revoked  and  the  land  is  opened  to 
the  operation  of  the  public  land  laws. 
George  D.  Jackson,  Margaret  Jane  Hart- 
man,  A-29509  (July  26,  1963) 

Public  land  in  Alaska  which  has  been 
withdrawn  from  settlement,  location,  sale, 
and  entry  and  reserved  for  classification, 
subject  to  valid  existing  rights,  is  not 
available  for  lease  or  sale  under  the  Small 
Tract  Act,  even  to  an  applicant  who  alleges 
he  built  a  cabin  on  a  tract  of  land  prior  to 
its  withdrawal,  since  no  rights  can  be  ac- 
quired under  the  Small  Tract  Act  by  build- 
ing improvements  or  occupying  the  land 
prior  to  any  authorization  to  do  so;  how- 
ever, a  valid  claim  under  any  of  the  ap- 
propriate settlement  acts  in  Alaska  initi- 
ated prior  to  the  withdrawal  would  not  be 
affected  by  it. 
Robert  Hoopes,  A-29676  (Nov.  13,  1963) 

An  application  to  lease  or  purchase  a 
small  tract  of  public  land  pursuant  to  the 
act  of  June  1,  1938,  as  amended,  is  im- 
properly rejected  on  the  ground  that  the 
land  is  unsurveyed  because  the  statute  for- 
bids only  the  sale  of  unsurveyed  land  and 
does  not  prohibit  the  leasing  of  unsurveyed 
land. 

Jean  Holton  Westfeldt,  A-29604  (Nov.  15, 
1963) 

Where  a  public  land  order  revoking  a 
prior  withdrawal  states  that  a  part  of  the 
land  restored  shall  not  be  subject  to  the 
initiation  of  any  rights  or  any  disposition 
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under  the  public  land  laws  until  so  pro- 
vided by  a  classification  order,  and  no  such 
order  has  been  issued,  or  having  been  is- 
sued has  been  canceled,  an  application  to 
enter  the  lands  under  the  Small  Tract  Act 
is  properly  rejected. 
Cecil  W.  Hinshaw,  A-30006  (July  23, 1964) 

VI.  PREFERENCE  RIGHTS 

An  application  for  a  5-acre  tract  filed 
under  the  Small  Tract  Act  is  properly  re- 
jected where  all  of  the  land  applied  for  is 
embraced  in  prior  applications  which  are 
entitled  to  a  preference  right  to  lease  the 
land. 

Warren  E.  Portenier,  A-27212    (Nov.  14, 
1955) 

Where  an  offer  to  lease  land  under  the 
Small  Tract  Act  is  rejected  by  the  manager 
on  the  grounds  that  the  land  has  been 
classified  as  suitable  for  disposition  un- 
der the  public  sale  laws,  but  the  applicant 
is  given  the  right  to  either  appeal  to  the 
Director  or  show  cause  why  his  application 
should  not  be  finally  rejected,  and  the  ap- 
plicant fails  to  appeal  or  to  make  any 
showing,  the  applicant  abandons  any  rights 
he  may  have  acquired  by  his  application, 
like  a  veterans'  preference  right,  and  may 
not  at  a  later  date  reclaim  his  preference 
right  when  the  land  is  reclassified  as  suit- 
able for  small  tract  disposition. 
John  R.  Moran,  Frankie  Azalee  Johnson, 
A-27463  (Oct.  21,  1957) 

Where  the  land  applied  for  by  a  small 
tract  applicant  who  has  gained  a  priority 
under  the  pertinent  regulation  as  the  first 
applicant  is  offered  for  sale  in  several 
tracts  smaller  than  the  land  for  which  he 
applied  and  including  other  lands,  the  ap- 
plicant is  entitled  to  that  tract  which  con- 
forms most  closely  to  his  application  and 
proposed  use,  even  though  that  tract  has 
been  allocated  to  another  applicant  who 
filed  later  than  he  did,  but  still  in  time 
to  earn  a  priority. 

Charles  A.  Taylor  et  al.,  Russell  S.  Lee, 
A-27733  (Dec.  15,  1958) 

An  application  for  acquisition  of  land 
under  the  Small  Tract  Act  filed  before 
receipt  by  the  land  office  of  notice  of  con- 
sideration of  the  land  for  small  tract 
classification  will  be  given  priority  upon 


the  applicant's  compliance  with  the  con- 
ditions specified  by  43  CFR,  1958  Supp., 
257.5(a). 

William  Mills  Otter,  A-27859  (June  18, 
1959) 

Where  an  applicant  holding  a  priority 
for  purchase  has  applied  for  a  5-acre  small 
tract,  and  upon  classification  the  land  of- 
fered for  sale  is  in  tracts  having  a  smaller 
acreage,  he  will  be  required  to  conform  his 
application  to  the  dimensions  of  the  tract 
specified,  if  he  desires  to  assert  his  priority, 
in  the  absence  of  error  in  the  determina- 
tion of  the  size  of  the  tract. 
Robert  Fondillcr,  A-28736  (Aug.  30,  1961) 

Small  tract  applications  filed  for  lands 
subsequent  to  their  classification  for  dis- 
position under  the  Small  Tract  Act  are  not 
entitled  to  preference  rights. 

Small  tract  applications  filed  by  veterans 
are  not  entitled  to  veterans  preference 
rights  except  as  to  unexpired  preferences 
granted  by  orders  issued  prior  to  Sept.  27, 
1959. 

Ralph  T.  Martinez,  Jr.,  Albert  T.  Martinez, 
A-29207  (May  28,  1963) 

A  small  tract  application  is  properly  re- 
jected where  the  classification  order  pro- 
vided for  the  disposition  of  an  area  in 
tracts  not  necessarily  conforming  to  the 
descriptions  in  the  applications  according 
to  priority  of  filing,  and  the  tract  applied 
for  was  awarded  to  an  applicant  who  filed 
a  prior  application  covering  part  of  the 
same  land  and  conformed  his  application 
to  the  description  of  the  tract  offered  un- 
der the  classification  order. 
Betty  L.  Sherman,  A-29901  (Feb.  19, 1964) 

Where  a  small  tract  is  classified  for  di- 
rect sale  to  an  applicant,  he  has  a  prefer- 
ence right  to  purchase  the  tract  at  the  fair 
market  value  established  therefor,  but  if 
the  applicant  disputes  the  appraised  value 
established  for  the  tract,  he  has  the  burden 
of  proving  that  the  appraisal  is  erroneous. 
Dolores  E.  DeArman,  Arizona  014071 
( Sept.  23,  1964 ) 

VII.  RENEWAL  OF  LEASE 

A  small  tract  lease  for  land  which  is 
classified  for  lease  and  sale  will  not  be 
renewed    where    improvements    have    not 
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been  constructed  thereon  during  the  term 

of  the  original  lease. 

Ernest  J.   Van  Loon,   A-27087    (Apr.   12, 

1955) 

Where  the  terms  of  the  lease  and  appli- 
cable Departmental  regulation  require  a 
small  tract  lessee  who  wishes  to  renew  his 
lease  to  file  an  application  therefor  before 
the  expiration  of  the  lease,  and  an  ap- 
plication to  renew  a  small  tract  lease  is 
not  filed  until  after  the  lease  had  expired 
and  after  the  tract  was  leased  to  another 
person,  the  application  to  renew  must  be 
rejected  where  there  is  no  ground  for  can- 
celing the  existing  lease. 
Angclo  Dalporto,  A-27110  (Apr.  20,  1955) 

Where  an  application  for  renewal  of  a 
small  tract  lease  is  not  filed  within  the 
time  limits  imposed  by  the  terms  of  the 
lease  and  the  regulations  of  the  Depart- 
ment and  the  lease  terms  requiring  the 
construction  of  improvements  have  not 
been  complied  with,  the  application  for 
renewal  must  be  rejected. 
Uinta  Harper  Dozier,  A-27221  (Nov.  17, 
1955) 

A  small  tract  lease  for  land  classified 
for  lease  and  sale  will  not  be  renewed 
where  improvements  have  not  been  con- 
structed on  the  land  during  the  term  of 
the  original  lease  and  the  lessee  has  not 
made  any  showing  that  failure  to  renew 
the  lease  would  work  an  extreme  hardship 
upon  her. 

Evelyn  Adams  Lyon,  A-27245    (Dec.  28, 
1955) 

Where  under  the  Department's  regula- 
tions in  effect  at  the  time  a  small  tract 
lease  is  issued,  the  lessee  is  given  a  prefer- 
ential right  to  renewal  of  his  lease  upon 
timely  application  therefor,  if  it  is  deter- 
mined that  a  new  lease  should  be  issued, 
the  preferential  right  must  be  recognized 
even  though  the  Department's  regulations 
are  later  amended  prior  to  the  expiration 
of  the  lease  to  impose  additional  conditions 
for  renewal  and  to  eliminate  the  preferen- 
tial right  to  renewal. 

A  preferential  right  to  renewal  of  a 
small  tract  lease  if  any  new  lease  is  issued 
granted  under  the  terms  of  the  lease  is  a 
contractual  preference  right  which  must 
be  recognized  if  any  new  lease  is  issued 


after  the  expiration  of  the  term  of  the 
existing  lease. 

Gilbert  V.  Levin,  A-27393  (Jan.  30,  1957) 

64  I.D.  1 

Where  a  regulation  governing  renewal 
of  small  tract  leases  is  amended  after  the 
issuance  of  a  lease  and  is  not  specifically 
incorporated  by  reference  in  the  lease,  the 
regulation  will  be  deemed  applicable  to 
the  lease  if  it  confers  a  benefit  and  not  an 
added  obligation  on  the  lessee,  does  not 
affect  the  rights  of  others,  and  is  not  de- 
trimental to  the  interests  of  the  United 
States. 

An  application  for  renewal  of  a  small 
tract  lease  which  has  been  classified  for 
lease  and  sale  may  be  approved  where  a 
showing  is  made  that  the  lessee's  failure 
to  meet  the  requirements  for  sale  of  the 
tract  is  justified  under  the  circumstances 
and  that  nonrenewal  of  the  lease  would 
work  an  extreme  hardship  on  the  lessee. 
Henry  Offe,  A-27408  (Mar.  18,  1957) 

64  I.D.  52 

A  preferential  right  to  renewal  of  a  small 
tract  lease  if  any  new  lease  is  issued 
granted  under  the  terms  of  the  lease  is  a 
contractual  preference  right  which  must 
be  recognized  if  any  new  lease  is  issued 
after  the  expiration  of  the  term  of  the 
existing  lease. 

A  letter  to  the  land  office  from  the  owner 
of  a  small  tract  lease  inquiring  if  he  may 
be  granted  a  renewal  of  his  lease  will  be 
considered  an  application  for  renewal 
where  under  the  terms  of  the  lease  the 
lessee  is  entitled  to  a  preferential  right  to 
a  renewal  of  the  lease  if  it  is  determined 
that  a  new  lease  should  be  granted,  and  no 
specific  form  of  application  is  prescribed, 
the  only  requirement  being  that  an  applica- 
tion for  renewal  must  be  filed  not  less  than 
60  days  nor  more  than  6  months  prior  to 
the  expiration  date  of  the  lease. 
Ralph  Louis  Walker,  A-27425  (May  7, 
1957) 

An  application  for  renewal  of  a  small 
tract  lease  is  properly  rejected  where  the 
lessee  fails  to  show  that  his  failure  to  apply 
for  the  purchase  of  the  tract  is  justified 
under  the  circumstances  and  that  non- 
newal  of  the  lease  would  work  an  extreme 
hardship  upon  him. 
Cecil  R.  Vaughn,  A-27477  (Oct.  24,  1957) 
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A  request  for  an  extension  of  a  small 
tract  lease  of  land  classified  for  lease  and 
sale  cannot  be  granted  where  the  request 
is  not  timely  filed. 

Joseph  M.  Czaplinski,  A-27492   (Nov.  15, 
1957) 

A  small  tract  lessee  is  not  entitled  to  a 
renewal  of  his  lease  where  he  has  failed 
to  construct  improvements  on  the  tract  as 
provided  by  the  terms  of  the  lease,  and 
where  there  is  no  justifiable  basis  for  excus- 
ing the  failure  under  the  circumstances  or 
any  showing  that  nonrenewal  of  the  lease 
will  work  an  extreme  hardship  on  the 
lessee. 
Russell  L.  Coe,  A-27527  (Jan.  24,  1958) 

An  application  for  the  renewal  of  a  small 
tract  lease  is  properly  rejected  where  the 
application  is  not  filed  prior  to  the  expira- 
tion of  the  applicant's  lease  and  there  is 
no  showing  that  nonrenewal  will  work  an 
extreme  hardship  on  the  lessee. 
Jimmie  Deones,  A-27539   (Feb.  11,  1958) 

Where  small  tract  leases  required  that 
applications  for  renewal  thereof  be  filed 
not  less  than  60  days  before  the  expiration 
of  the  leases,  and  applications  for  renewal 
were  not  filed  until  after  the  leases  expired 
and  after  the  tracts  covered  thereby  were 
leased  to  others,  protests  by  the  former 
lessees  against  the  issuance  of  the  out- 
standing leases  are  properly  dismissed. 
John  A.  Peel  et  ah,  A-27701  (Nov.  4,  1958) 

An  application  for  the  renewal  of  a  small 
tract  lease  is  properly  rejected  where  the 
application  is  not  filed  prior  to  the  expira- 
tion of  the  applicant's  lease  and  there  is 
no  showing  that  nonrenewal  will  work  an 
extreme  hardship  upon  the  lessee. 
Thomas  G.  Myers,  A-27740  (Nov.  17,  1958) 

An  application  for  purchase  of  a  small 
tract  is  properly  rejected  when  it  is  based 
on  a  lease  which  was  improperly  renewed 
because  the  application  for  renewal  was 
not  filed  within  the  period  required  by  the 
lease  terms  and  regulations  in  force  at  the 
time  the  application  for  renewal  was  filed 
and  at  the  expiration  of  the  lease  term. 
Dan  Canak,  Warren  E.  Portenier,  A-27747 
(Nov.  25,  1958) 


Only  the  lessee  under  a  small  tract  lease 
or  his  recognized  assignee  or  successor  may 
apply  for  the  renewal  of  the  lease. 
Frank  E.  Hale,  A-27741  (Dec.  18,  1958) 

An  application  for  the  renewal  of  a  small 
tract  lease  is  properly  rejected  where  the 
application  is  not  filed  within  the  time 
limits  imposed  by  the  terms  of  the  lease 
and  the  applicable  regulations. 
Thomas  P.  McKemvn,  Mitzie  Minor  Beck- 
with,  A-27793  (Jan.  16,  1959) 

An  application  for  the  renewal  of  a 
small  tract  lease  is  properly  rejected 
where  the  application  is  not  filed  within 
the  time  limits  imposed  by  the  terms  of  the 
lease  and  the  pertinent  regulation  of  the 
Department  in  effect  when  the  lease  was 
issued  or  on  the  form  required  by  the 
regulation  in  effect  when  the  lease 
expired. 

Holbert    E.    Thompson    et    al.,    A-27827 
(Feb.  19,  1959)  66  I.D.  51 

An  application  for  the  renewal  of  a 
small  tract  lease  is  properly  rejected  where 
land  has  been  classified  for  lease  and  sale 
and  there  is  not  a  satisfactory  showing 
that  failure  to  meet  the  requirements  for 
sale  of  the  tract  is  justified  and  that  non- 
renewal of  the  lease  would  work  an  ex- 
treme hardship  on  the  lessee. 
Amandus  James  John  Jansen,  A-27883 
(Apr.  20,  1959) 

An  application  for  the  renewal  of  a  small 
tract  lease  is  properly  rejected  where  the 
application  is  not  filed  prior  to  the  expira- 
tion of  the  applicant's  lease. 
Herbert  Webster,  A-27988  (July  29,  1959) 

Zanna  M.  Osgood,  A-27980  (Aug.  3,  1959) 

An  application  for  the  second  renewal 
of  a  small  tract  lease  is  properly  rejected 
in  the  absence  of  a  showing  of  proper  jus- 
tification for  failure  to  construct  improve- 
ments during  the  renewed  lease  term  and  a 
showing  of  extreme  hardship  which  will 
result  from  failure  to  renew. 
Theodore  D.  Allen,  Marshall  Light 
Samuels,  A-27975  (Aug.  4,  1959) 

A  small  tract  lessee  is  not  entitled  to  a 
renewal  of  his  lease  where  the  lessee  fails 
to  show  that  his  failure  to  apply  for  the 
purchase  of  the  tract  is  justified  under  the 
circumstances  and  nonrenewal  of  the  lease 
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would   work   an   extreme   hardship   upon 

him. 

Ira  A.  Kleiner,  A-27969  (Aug.  4, 1959) 

A  small  tract  lessee  is  not  entitled  to  a 
renewal  of  his  lease  where  he  has  failed  to 
construct  improvements  on  the  leased 
land  and  to  show  that  there  is  no  justi- 
fiable basis  for  the  failure  and  that  non- 
renewal of  the  lease  will  work  an  extreme 
hardship  on  him. 
Jimmie  L.  Sellars,  A-28072  (Oct.  26,  1959) 

An  application  for  renewal  of  a  small 
tract  lease  which  has  been  classified  for 
lease  and  sale  may  be  approved  where  the 
lessee  satisfactorily  shows  that  his  failure 
to  meet  the  requirements  for  sale  of  the 
tract  is  justified  under  the  circumstances 
and  that  nonrenewal  of  the  lease  would 
work  an  extreme  hardship  on  the  lessee. 
Henry  Offe,  A-28027  (Dec.  22,  1959) 

A  small  tract  lessee  is  not  entitled  to  a 
renewal  of  his  lease  where  the  lessee  fails 
to  show  that  his  failure  to  apply  for  the 
purchase  of  the  tract  is  justified  under  the 
circumstances  and  that  nonrenewal  of  the 
lease  would  work  an  extreme  hardship 
upon  him. 

Arthur  L.  Martinez,  A-28271    (June  22, 
1960) 

Rejection  of  applications  to  renew  small 
tract  leases  is  proper  when  the  lessees  fail 
to  establish  that  noncompliance  with  con- 
struction of  improvements  requirements 
was  justified  and  that  nonrenewal  of  their 
leases  would  work  an  extreme  hardship  on 
them. 

Lawrence  J.  Donovan,  Melvin  S.  Ferguson, 
A-28452  (Jan.  18, 1961) 

A  small  tract  lease  will  not  be  renewed 
where  there  is  no  showing  that  nonrenewal 
would  work  an  extreme  hardship  on  the 
lessee. 
Richard  P.  Evans,  A-29193  (Feb.  5,  1963) 

An  application  for  renewal  of  a  small 
tract  lease  or  purchase  of  the  leased  land 
will  be  rejected  when  statements  certified 
to  therein  are  false. 

An  application  for  renewal  of  a  small 
tract  lease  will  be  rejected  when  there  is 
no  showing  that  failure  to  renew  will  work 
an  extreme  hardship  on  the  lessee. 
Clyde  W.  Smith,  Loreen  E.  Cox,  A-29191 
(Feb.  28,  1963) 


A  small  tract  lease  issued  on  a  lease-only 
basis  for  residential  purposes  may  not  be 
renewed  where  the  lessee  failed  to  con- 
struct satisfactory  improvements  appro- 
priate to  the  type  of  use  for  which  the 
lease  had  issued,  such  as  a  presentable 
dwelling  suitable  for  year-round  or  season- 
able use  for  residential  purposes. 
John  M.  McCarvel,  A-29437  (July  19, 1963) 

A  small  tract  lease  for  land  classified  for 
lease  and  sale  will  not  be  renewed  where 
improvements  have  not  been  constructed 
on  the  land  during  the  term  of  the  original 
lease  and  one  renewal,  the  only  reason 
given  for  failure  to  construct  the  necessary 
improvements  is  financial  inability,  and 
the  lease  is  otherwise  subject  to  cancella- 
tion for  violation  of  the  terms  of  the  lease 
as  to  the  use  to  which  the  leased  land  may 
be  devoted. 
Edgar  Freeland,  A-29449  (July  24,  1963) 

A  small  tract  lease  for  land  classified 
for  lease  and  sale  will  not  be  renewed  where 
improvements  have  not  been  constructed  on 
the  land  during  the  term  of  the  lease  and 
the  lessee  has  not  shown  that  the  failure 
to  construct  improvements  is  justified 
under  the  circumstances  or  that  non- 
renewal of  the  lease  would  work  an  ex- 
treme hardship  on  him. 
Patrick  J.  Kissane,  A-29746  (Sept.  11, 
1963) 

An  application  for  renewal  of  a  small 
tract  lease  is  properly  rejected  when  it 
appears  that  the  leased  land  has  been 
classified  for  lease  and  sale  and  there  is  no 
satisfactory  showing  that  failure  to  meet 
the  requirements  for  sale  of  the  tract  is 
justified  and  that  nonrenewal  of  the  lease 
would  cause  extreme  hardship  to  the 
lessee. 

Alexander  N.   Scott,   A-29659    (Sept.   13, 
1963) 

An    application   for   the   renewal   of  a 
small  tract  lease  which  is  filed  after  ex- 
piration of  the  applicant's  lease  is  properly 
rejected. 
Rooert  L.  Birch,  A-29559  (Sept.  25,  1963) 

A  small  tract  lessee  is  not  entitled  to 
renewal   of  his   lease  where  he  has  not 
shown  that  nonrenewal  of  the  lease  would 
work  an  extreme  hardship  on  him. 
Ezra  L.  Dustin,  A-29612  (Oct.  15,  1963) 
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A  small  tract  lessee  will  be  given  the 
opportunity  to  present  further  evidence  to 
show  that  nonrenewal  of  the  lease  would 
work  an  extreme  hardship  on  him  where 
his  allegations  of  expenditure  on  lease 
improvements  would  seem  to  warrant  such 
a  conclusion  but  his  evidence  in  support  of 
the  allegations  is  deficient. 
Velma  L.  Smith,  A-29589  (Oct.  15,  1963) 

Although  a  change  in  the  circumstances 
of  a  lessee's  employment  may  have  made 
it  more  desirable  for  him  and  his  wife  not 
to  construct  the  required  improvements  on 
a  tract  leased  to  them  under  the  Small 
Tract  Act  during  the  term  of  the  lease 
and  an  extension  of  the  lease,  a  renewal 
will  not  be  granted  where  there  appears 
no  reason  to  justify  it  since  very  little 
work  was  done  during  the  extended  term 
of  the  lease  even  though  the  land  office 
had  informed  the  lessees  that  every  at- 
tempt should  be  made  to  complete  the  im- 
provements during  that  time,  and  there  are 
no  new  circumstances  shown  which  would 
have  prevented  completion  of  the  work. 
Clyde  and  Selma  Long,  A-29719  (Nov.  5, 
1963) 

A  small  tract  lessee  is  not  entitled  to  a 
renewal  of  his  lease  where  he  has  failed 
to  construct  any  improvements  on  the 
leased  land  and  to  show  that  there  is 
justifiable  basis  for  the  failure  to  do  so 
and  that  nonrenewal  of  the  lease  will  work 
an  extreme  hardship  on  him. 
Joe  B.  Baker,  A-29842  (Nov.  13,  1963) 

A  small  tract  lease  for  land  which  is 
classified  for  lease  and  sale  will  not  be 
renewed  where  improvements  were  not 
constructed  thereon  during  the  term  of  the 
original  lease  and  the  lessee  fails  to  show 
that  his  failure  to  construct  improvements 
during  the  lease  term  is  justified  under  the 
circumstances  and  that  nonrenewal  of  the 
lease  would  work  an  extreme  hardship 
upon  him. 

No  right  to  renew  a  small  tract  lease 
may  be  obtained  by  virtue  of  improve- 
ments placed  upon  land  after  the  expira- 
tion of  the  lease  or  by  hardship  resulting 
from  possible  loss  of  such  improvements 
because  of  nonrenewal. 
Carl  G.  Gunnarson,  A-30018  (Mar.  6, 1964) 

A  small  tract  lessee  who  does  not  show 
that  there  is  a  justifiable  basis  for  his  fail- 


ure to  construct  improvements  on  the 
leased  premises,  as  required  by  the  lease, 
and  that  nonrenewal  of  the  lease  will  work 
no  extreme  hardship  upon  him  is  properly 
denied  a  renewal  of  the  lease. 
William  P.  Freer,  A-30164  (Apr.  10,  1964) 

Where  a  second  field  examination  re- 
ports that  a  lessee  whose  lease  was  re- 
newed for  20  years  on  the  condition  that 
he  correct  certain  deficiencies  in  his  im- 
provements within  2  years  has  satisfied 
those  conditions,  a  decision  based  on  an 
earlier  report  holding  his  lease  for  cancel- 
lation for  failure  to  meet  the  conditions 
will  be  set  aside. 

Gordon   E.   Williams,  A-29535    (June  26, 
1964) 

A  small  tract  lease  for  land  classified 
for  lease  and  sale  will  not  be  renewed 
where  the  required  improvements  have 
not  been  constructed  on  the  land  during 
the  term  of  the  original  lease  and  one 
renewal  thereof  and  the  appellant  has  not 
shown  that  failure  to  renew  the  lease  will 
work  an  extreme  hardship  on  him. 
Robert  E.  O'Connell,  A-30273  (Sept.  23, 
1964) 

An  application  for  renewal  of  a  small 
tract  lease  is  properly  rejected  when  it 
appears  that  the  leased  land  has  been 
classified  for  lease  and  sale  and  there  is 
no  satisfactory  showing  that  failure  to 
meet  the  requirements  for  sale  of  the  tract 
is  justified  and  that  nonrenewal  of  the 
lease  would  cause  extreme  hardship  to 
the  lessee. 
Charles  M.  Slocum,  A-30188  (Oct.  1,  1964) 

VIII.  SALES 

The  provision  contained  in  Departmen- 
tal Form  4-776  dated  Sept.  1950  and  sub- 
sequent Forms  giving  a  small  tract  lessee 
an  option  to  purchase  the  leased  premises 
is  a  gratuitous  offer  unsupported  by  con- 
sideration on  the  lessee's  behalf. 

Where  an  incorrect  purchase  price  has 
been  entered  in  the  option  to  purchase 
provision  of  such  a  Form  the  option  may 
be  withdrawn  before  a  valid  acceptance  to 
prevent  inequities  or  to  protect  the  Gov- 
ernment's interest  and  a  corrected  option 
must  be  issued. 

Where  an  incorrect  purchase  price  has 
been   entered  in  the  option  to  purchase 
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provision  of  a  Departmental  Form  4-776 
which  is  prior  to  the  Sept.  1950  Form  the 
option  is  void  for  uncertainty  as  the 
regulations  are  made  a  part  of  the  Form 
and  the  price  entered  varies  from  the  ex- 
press provisions  of  the  regulations  then  in 
force. 

Incorrect  Purchase  Price  Entered  in 
Option  to  Purchase  Provision  of  Small 
Tract  Leases,  M-36315  (Mar.  7,  1956) 

An  application  to  purchase  a  small  tract 
is  properly  rejected  where  the  applicant 
has  not  complied  with  the  lease  provisions 
regarding  improvements  on  the  tract,  but 
requirements  for  purchase  of  a  small  tract 
classified  for  disposal  as  a  homesite  will 
be  modified  to  authorize  purchase  if  the 
applicant  complies  with  the  minimum  re- 
quirements in  the  area  as  to  improvements 
on  homesites  where  the  applicant  was  not 
informed  until  after  applying  to  purchase 
the  tract  that  a  patent  would  not  be  issued 
unless  the  structure  on  the  tract  complied 
with  specified  requirements  which,  in  cer- 
tain respects,  exceeded  those  required  of 
some  previous  patentees. 
Lcroy  L.  Scott,  A-27317   (July  13,  1956) 

An  application  by  a  small  tract  lessee  to 
purchase  the  land  in  his  lease  is  properly 
rejected  where  he  makes  a  substantially 
false  statement  in  his  application  that 
the  application  is  for  his  own  use  and 
benefit  and  where  in  fact  it  appears  that 
he  has  entered  into  an  agreement  with 
other  persons  whereby  the  latter  have 
agreed  to  build,  and  have  built,  the  neces- 
sary improvements  on  the  leased  land  and 
the  lessee  has  agreed,  upon  issuance  of  a 
patent,  to  convey  to  the  other  parties  2 
acres  of  the  leased  land  including  the  land 
on  which  the  improvements  are  situated. 
Richard  P.  Cossey,  A-27391  (Oct.  31, 1956) 

63  ID.  360 

The  Departmental  regulation  governing 
applications  to  purchase  under  small  tract 
leases  carrying  an  option  to  purchase  is  not 
mandatory,  but  only  directory,  as  to  the 
time  when  an  application  to  purchase  is  to 
be  filed. 

The  Departmental  regulation  governing 
applications  to  purchase  under  small  tract 
leases  where  improvements  are  made  does 
not  apply  to  applications  to  purchase 
which  are  permitted  by  administrative  ac- 


tion to  be  made  without  the  construction 
of  improvements. 

Where  the  holder  of  a  small  tract  lease 
is  given  an  option  to  purchase  the  land 
without  making  improvements  and  no  time 
limit  is  expressed  within  which  he  must 
file  his  application,  he  may  file  his  applica- 
tion within  a  reasonable  time  after  the 
term  of  his  lease  has  expired. 

An  application  to  purchase  under  a  small 
tract  lease,  without  making  improvements, 
which  is  filed  25  days  after  the  expiration 
of  the  lease  term  is  not  unreasonably  late 
where  no  action  has  been  taken  to  open  the 
land  to  other  filings  and  no  intervening 
rights  have  attached  to  the  land. 
Albert  H.  Dobry,  George  H.  Borovay, 
A-27387  (May  8,  1957)  64  I.D.  116 

A  small  tract  lessee  having  an  option  to 
purchase  the  land  without  making  improve- 
ments is  not  entitled  to  a  30-day  notice  un- 
der section  7  of  his  lease,  which  pertains 
to  defaults  under  the  lease,  before  he  is 
required  to  file  his  application  to  purchase. 

An  application  to  purchase  a  small  tract 
without  making  improvements  is  filed  un- 
reasonably late  and  is  properly  rejected 
where  it  is  not  filed  until  almost  one  year 
after  the  expiration  of  the  lease  term  and 
after  the  land  office  has  taken  action  to 
close  the  case. 
Stanley  C.  Furlong,  A-27413  (May  8, 1957) 

An  application  to  purchase  a  small  tract 
classified  for  lease  and  sale  as  a  business 
site  is  properly  rejected  where  the  lessee 
fails  to  erect  a  substantial  structure  suita- 
ble for  business  purposes  as  required  by 
the  terms  of  his  lease. 
Joseph  M.  Czaplinski,  A-27492  (Nov.  15, 
1957) 

Where  small  tract  lessees  in  Clark 
County,  Nevada,  were  offered  an  oppor- 
tunity to  purchase  the  tracts  under  lease 
to  them  without  first  having  improved  the 
tracts,  there  was  no  requirement  that  their 
options  to  purchase  be  exercised  within  a 
specified  time  and  the  manager  had  au- 
thority to  grant  extensions  of  time,  beyond 
the  expiration  dates  of  the  leases,  within 
which  the  options  could  be  exercised. 
John  A.  Hall,  Jim  Swenson,  A-27555 
(May  6,  1958) 

Where  land  has  been  classified  as  suit- 
able for  disposition  by  direct  sale  under  the 
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Small  Tract  Act,  the  sale  has  been  held,  the 
purchasers  declared,  cash  certificates  is- 
sued, and  the  purchasers  have  complied 
with  all  the  requirements  of  the  statute 
and  regulation,  a  protest  against  the  sale 
on  the  ground  that  the  land  was  improp- 
erly classified  will  be  entertained. 

The  Secretary  of  the  Interior  retains  ju- 
risdiction to  inquire  into  the  validity  of  the 
disposal  of  a  small  tract  so  long  as  legal 
title  remains  in  the  United  States. 

The  Secretary  of  the  Interior  may  vacate 
the  disposal  of  a  small  tract  and  refuse  to 
issue  patent  only  after  proper  notice  and 
hearing. 

A  duly  authorized  State  agency  may  pro- 
test a  sale  of  lands  under  the  Small  Tract 
Act. 

State  of  Wisconsin,  Robert  F.  Hayes,  Rich- 
ard A.  Nebel,  A-27542  (June  17,  1958) 

65  I.D.  265 

An  application  to  purchase  land  avail- 
able for  purchase  under  the  Small  Tract 
Act  is  not  filed  in  the  office  authorized  to 
receive  such  applications  until  it  is  re- 
ceived in  that  office. 

Where  a  small  tract  lessee  is  given  an 
option  to  purchase  the  leased  land  on  a 
basis  other  than  that  set  forth  in  his  lease 
but  is  required  to  file  an  application  for 
purchase  prior  to  the  expiration  date  of  his 
lease,  he  loses  his  right  to  purchase  upon 
failure  to  file  his  application  within  the 
required  time.  However,  where  the  time 
limitation  is  not  required  by  statute  or 
regulation,  it  will  be  waived  where  the 
delay  in  filing  was  only  2  days  and  the 
lessee  acted  in  good  faith  and  had  a  plau- 
sible basis  for  his  late  filing. 
Robert  J.  Moore,  A-27599  (July  3,  1958) 

An  application  for  purchase  of  a  small 
tract  is  properly  rejected  when  it  is  based 
on  a  lease  which  was  improperly  renewed 
because  the  application  for  renewal  was 
not  filed  within  the  period  required  by  the 
lease  terms  and  regulations  in  force  at  the 
time  the  application  for  renewal  was  filed 
and  at  the  expiration  of  the  lease  term. 
Dan  Canak,  Warren  E.  Portenier,  A-27747 
(Nov.  25,  1958) 

A  request  for  reappraisal  of  land  offered 
for  sale  under  the  Small  Tract  Act  is 
properly  denied  when  the  applicant  fails  to 


present  substantial,  positive  evidence  that 
the  current  appraisal  is  erroneous. 
Daniel  Hicken,  A-27877  (Mar.  5,  1959) 

An  application  to  purchase  a  small  tract 
classified  for  lease  and  sale  as  a  business 
site  is  properly  rejected  where  the  lessee 
fails  to  erect  any  improvements  on  the 
tract  as  required  by  the  terms  of  his  lease. 
William  H.  O'Brien,  A-27998  (Aug.  3, 
1959) 

A  small  tract  lessee  is  not  entitled  to 
purchase  the  leased  land  when  he  has 
failed  to  construct  improvements  on  the 
leased  land  as  required  by  the  terms  of 
his  lease. 
Jimmie  L.  Sellars,  A-28072  (Oct.  26,  1959) 

A  purchaser  of  public  land  in  Alaska 
under  the  Small  Tract  Act  who  acquires 
the  right  to  purchase  while  he  is  an  em- 
ployee of  the  Department  of  the  Interior 
is  properly  required  to  accept  a  patent  con- 
taining a  clause  providing  for  reversion  of 
title  to  the  United  States  if  the  land  is 
used  for  purposes  other  than  residence 
or  recreation  within  25  years  from  issu- 
ance of  patent. 

Richard   D.    Mueller,    A-28422    (Nov.    14, 
1960) 

Exercise  of  an  option  to  purchase  land 
held  under  a  small  tract  lease  must  be 
effected  in  accordance  with  the  express 
terms  of  the  option  and  a  plea  of  financial 
distress  does  not  justify  permitting  the 
exercise  of  the  option  after  the  expiration 
of  the  time  in  which  the  option  is  required 
to  be  exercised. 
Elise  Bowman,  A-28654  (May  16,  1961) 

An  application  to  purchase  a  small  tract 
is  properly  rejected  if  the  application  and 
purchase  money  are  received  in  the  land 
office  on  a  date  subsequent  to  that  ex- 
pressly provided  in  the  option  to  purchase 
as  being  the  termination  date  of  the  option 
even  though  the  application  and  payment 
were  mailed  prior  to  the  termination  date. 
Michelangelo  Arciero,  A-28672  (Oct.  25, 
1961) 

An  application  to  purchase  a  small  tract 
is  properly  rejected  when  the  application 
is  filed  in  the  land  office  after  the  option 
to  purchase  has  expired  in  accordance  with 
its  own  terms. 
Frank  Berta  et  al.,  A-28865  (Apr.  27, 1962) 
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An  application  to  purchase  a  small  tract 
is  properly  rejected  when  the  application 
and  purchase  price  as  received  in  the  land 
office  after  the  option  has  expired  in  ac- 
cordance with  its  own  terms. 
Sue  Thompson  and  Hank  Penny,  A-28804 
(May  18, 1962) 

A  small  tract  lessee  is  not  entitled  to 
purchase  the  leased  land  when  he  has 
failed  to  meet  the  improvement  standards 
upon  which  his  option  to  purchase 
depended. 
Carl  C.  Kirk,  A-28822  (June  22,  1962) 

A  Departmental  regulation  provides  that 
lands  may  be  classified  for  direct  sale 
under  the  Small  Tract  Act  at  not  less  than 
their  appraised  price  and  where  applica- 
tions are  filed  to  purchase  small  tracts  at 
amounts  based  on  land  appraisals  made  a 
number  of  years  before  the  applications 
were  filed,  the  applicants  may  be  required 
to  pay  such  additional  amounts  as  are  nec- 
essary to  equal  the  value  of  the  land  as 
determined  by  a  recent  appraisal  even 
though  the  lower  prices  submitted  with 
the  applications  were  supplied  to  the  appli- 
cants in  land  office  decisions. 

The  filing  of  an  application  to  purchase 
a  small  tract  which  has  been  offered 
directly  for  sale  without  lease  along  with 
the  payment  of  purchase  money  is  not  a 
completed  contract  in  the  absence  of  ac- 
ceptance by  the  Government. 
Kenneth  W.  Stvallow  et  al,  A-28975, 
A-28976  (Aug.  6, 1962) 

An  appraisal  of  public  land  which  takes 
into  account  that  during  periods  of  high 
water  much  of  the  land  would  be  under 
water  and  on  the  basis  of  its  swampy  char- 
acter, poor  access  and  lesser  desirability 
than  other  lake-front  property  assigns  a 
value  considerably  below  the  recognized 
value  of  other  lake-front  property  is  ac- 
ceptable to  the  Department  as  the  basis 
for  a  proposed  sale  even  though  a  real 
estate  dealer  is  found  who  swears  that  the 
value  is  less. 

William  Mills   Otter,   A-28780    (Aug.  15, 
1962) 

The  filing  of  an  application  for  a  small 
tract  of  public  land  vests  in  the  applicant 
no  right  or  interest  in  the  land  and  he 
must,  therefore,  accept  the  allowance  of 


his  application  for  a  tract  of  such  acreage 

as  the  classification  of  the  land  fixes  as 

proper  and  he  must  pay  a  purchase  price 

which  reflects  a  current  appraisal  of  the 

fair  market  value  of  the  land. 

Charles  Leonard  Short,  A-28994  (Sept.  21, 

1962) 

An  applicant  for  purchase  of  a  small 
tract  of  public  land  acquires  no  right  or 
interest  in  the  land  by  the  filing  of  his 
application  and  must,  therefore,  accept  the 
allowance  of  his  application  for  a  tract  of 
such  acreage  as  classification  has  deter- 
mined to  be  proper  and  pay  a  purchase 
price  which  reflects  a  current  appraisal  of 
the  fair  market  value  of  the  land. 
Herbert  O.  Bogorad,  Lionel  W.  Olsen, 
A-28988  (Sept.  25,  1962) 

Where  a  small  tract  lessee  appeals  from 
a  decision  offering  him  an  opportunity  to 
purchase  without  making  the  required  im- 
provements on  the  grounds  that  the  ap- 
praisal price  was  either  determined  as  of 
the  wrong  date  or  is  excessive,  and  he  has 
no  contractual  or  statutory  right  to  pur- 
chase the  land,  the  land  can  be  sold  under 
the  Department's  conservation  policy  only 
at  a  price  which  reflects  the  current  full 
market  value. 
Henry  Offe,  A-29060  (Dec.  10,  1962) 

An  application  to  purchase  public  land 
held  under  small  tract  lease  is  properly  re- 
jected when  it  appears  that  the  applicant 
had  not  constructed  satisfactorily  the  im- 
provements which  are  required  to  qualify 
his  application  within  the  period  of  the 
lease. 

Where  under  a  Departmental  policy  a 
small  tract  could  have  been  sold  to  its 
lessee  without  the  construction  of  improve- 
ments and  the  lessee  has  made  extensive 
and  continuous  attempts  to  comply  with 
the  changing  and  increasingly  stringent 
requirements  of  the  county  building  code, 
and  his  lease  has  been  involved  in  exten- 
sive proceedings  within  the  Department, 
he  is  to  be  offered  an  opportunity  to  pur- 
chase the  tract  without  the  construction 
of  improvements  at  the  current  market 
value  of  the  unimproved  land. 
Rudolf  James  Geisler,  A-29117  (Jan.  10, 
1963) 
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An  application  to  purchase  public  land 
held  under  a  small  tract  lease  is  properly 
rejected  when  it  appears  that  the  appli- 
cant has  not  constructed  the  improvements 
required  to  qualify  his  application  within 
the  period  of  the  lease  and  an  extension 
granted  at  his  request  for  additional  time 
to  meet  the  construction  requirements. 
Richard  P.  Evans,  A-29193  (Feb.  5,  19G3) 

An  application  for  renewal  of  a  small 
tract  lease  or  purchase  of  the  leased  land 
will  be  rejected  when  statements  certified 
to  therein  are  false. 

Clyde  W.  Smith,  Loreen  E.  Cox,  A-29191 
(Feb.  28, 1963) 

An  application  for  lease  and  sale  of  a 
small  tract  of  public  land  by  one  who  al- 
ready has  a  patent  to  a  small  tract  is  prop- 
erly limited  to  a  lease  of  such  land  where 
no  satisfactory  showing  is  made  that  would 
warrant  giving  him  the  opportunity  to 
buy  the  second  tract,  even  though  the 
combined  acreage  of  the  two  tracts  is  less 
than  the  maximum  acreage  the  Secretary 
is  permitted  to  sell  at  one  time. 
Eugene  G.  Roguszka,  A-28853  (Mar.  12, 
1963) 

An  application  to  purchase  public  land 
held  by  the  applicant  under  small  tract 
lease  is  properly  rejected  when  it  appears 
that  the  applicant  has  placed  no  improve- 
ments upon  the  leased  land  and  has  not 
acquired  the  improvements  placed  thereon 
through  mistake  by  the  lessee  of  an  ad- 
joining tract  but  such  rejection  should  be 
without  prejudice  to  land  office  acceptance 
of  another  application  to  lease  or  purchase 
filed  by  the  applicant  for  the  adjoining 
tract. 
Gerald  Paul  Rayl,  A-29116  (Mar.  26, 1963) 

Where  a  Departmental  regulation  pro- 
vides that  lands  may  be  classified  for 
direct  sale  at  not  less  than  their  appraised 
value  and  where  the  land  office  solicits 
offers  to  purchase  lands  at  an  appraised 
value  from  small  tract  lease  applicants 
at  a  time  when  the  land  sought  is  covered 
by  a  mineral  patent  application,  appraisals 
made  then  or  earlier  are  not  binding  on 
the  Government,  but  the  applicants  are 
properly  required  to  pay  the  value  of  the 
land  as  determined  in  appraisals  made 
after  the  conflicting  mining  claim  is  dis- 
posed of. 


The  filing  of  an  application  to  purchase 
a  small  tract  which  has  been  offered 
directly  for  sale  without  lease  along  with 
the  payment  of  purchase  money  is  not  a 
completed  contract  in  the  absence  of  ac- 
ceptance by  the  Government. 
Elizabeth  Sauer  Dreves  et  al.,  A-29292 
(July  23, 1963) 

An  application  to  purchase  filed  by  a 
small  tract  lessee  is  properly  rejected 
when  it  is  apparent  that  he  has  failed  to 
meet  the  improvement  standards  upon 
which  his  option  to  purchase  the  leased 
land  depended. 

Yvonne    W.    Cassity,    A-29464    (July   25, 
1963) 

An  application  to  purchase  a  small  tract 
classified  for  lease  and  sale  as  a  residence 
site  is  properly  rejected  where  the  lessee 
has  failed  to  erect  any  of  the  required 
improvements  on  the  land. 
Vernon  R.  Moore,  A-29788  (Aug.  27,  1963) 

An  applicant  for  purchase  of  a  small 
tract  of  public  land  acquires  no  right  or 
interest  in  the  land  by  the  filing  of  his 
application,  nor  can  he  acquire  such  right 
because  of  delay  in  the  processing  of  his 
application ;  he  must,  therefore,  accept  the 
allowance  of  his  application  for  a  tract 
of  such  acreage  as  classification  has  deter- 
mined to  be  proper  and  pay  a  purchase 
price  which  reflects  a  current  appraisal  of 
the  fair  market  value  of  the  land. 

An  order  merely  opening  lands  to  small 
tract  disposal  is  not  an  offer  to  lease  or  sell 
the  lands  and  cannot  be  acted  upon  in  such 
a  manner  as  to  create  a  contractual  obliga- 
tion nor  does  it  limit  the  authority  of  the 
Department,  at  any  time  before  completion 
of  a  sale,  to  inquire  into  and,  if  necessary, 
change  the  appraisal  price  to  accomplish 
the  purpose  of  the  regulatory  requirement 
that  land  shall  not  be  sold  at  less  than  its 
appraised  price  when  offered  for  direct 
sale  under  the  Small  Tract  Act. 
Leotha  Marie  Stone  et  al,  A-29470 
(Nov.  15,  1963) 

A  small  tract  purchase  application  will 
be  rejected  when  the  applicants  have  ap- 
plied for  two  small  tracts,  both  applicants 
signing  both  applications,  and  have  been 
allowed  the  purchase  of  one  small  tract, 
since  a  person  is  entitled  to  purchase  only 
one  small  tract  unless  good  faith  and  satis- 
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factory  reasons  are  shown  for  allowing  the 
additional  purchase.  The  existence  of  a 
well  on  the  tract  applied  for  which  adjoins 
the  tract  allowed  is  not  sufficient  reason 
to  permit  the  sale  of  the  second  tract 
where  no  reason  appears  why  a  well  can- 
not be  dug  on  the  tract  allowed  and  the 
applicant  possibly  might  be  able  to  arrange 
for  the  use  of  the  well  on  the  other  tract. 
J.  L.  and  Muriel  L.  Groves,  A-29859 
(July  23,  1964) 

An  applicant  under  the  Small  Tract  Act 
is  properly  required  to  pay  the  amount 
determined  to  be  the  fair  market  value  of 
a  tract  of  land  classified  for  direct  sale 
where  all  pertinent  factors  bearing  on  its 
value  have  been  taken  into  account  in  the 
appraisal. 
Nils  Langcnborg,  A-30011   (Aug.  4,  1964) 

An  application  to  purchase  public  land 
held  under  small  tract  lease  is  properly 
rejected  when  it  appears  that  the  appli- 
cant has  failed  to  meet  the  improvement 
standards  upon  which  his  option  to  pur- 
chase depended. 

Eileen  W.  Crandall,  A-30283  (Sept.  24, 
1964) 

SODIUM  LEASES  AND  PERMITS 
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I.  LEASES 

There  is  no  requirement  in  the  Mineral 
Leasing  Act  or  in  the  regulations  of  the 
Department  that  a  preference-right  sodium 
lease,  issued  as  a  reward  for  the  discovery 
of  valuable  deposits  of  sodium  under  a 
prospecting  permit,  must  be  dated  as  of  the 
date  of  the  application  for  a  lease. 
Potash  Company  of  America,  A-27014 
(Feb.  8,  1955) 

The  fact  that  withdrawn  land  was  erro- 
neously included  in  a  sodium  permit  does 
not  entitle  the  permittee  to  secure  a  lease 
on  the  land  following  the  making  of  a 
discovery. 
Byard  C.  Wilourn,  A-27675  (Sept.  IS,  1958) 

II.  PERMITS 

Applications  for  sodium  prospecting  per- 
mits are  properly  rejected  where  the  appli- 


cants fail  on  appeal  to  submit  any  evidence 
which  tends  to  disprove  a  determination 
made  by  the  Department  in  a  prior  pro- 
ceeding involving  the  same  applicants  that 
the  lands  applied  for  are  known  to  contain 
valuable  deposits  of  sodium  and  are  subject 
to  leasing  only. 

Frank  M.  Barrow,  Howard  W.  Dougherty, 
A-27053,  A-27057  (Apr.  15,  1955) 

A  sodium  prospecting  permit  application 
is  properly  rejected  where  the  lands  ap- 
plied for  are  located  within  an  area  with- 
drawn by  Executive  order  as  an  antelope 
range,  and  it  appears  that  mining  opera- 
tions in  the  area  would  interfere  with  the 
purposes  of  the  range. 
Jeanette  A.  Bennett,  A-27122  (June  28, 
1955) 

Trilma  A.  Shippen,  Robert  C.  McCulley, 
A-27164,  A-27165  (Aug.  19,  1955) 

Upon  the  expiration  of  the  term  of  a 
sodium  prospecting  permit,  the  lands  it  cov- 
ered became  immediately  open  to  filing  for 
a  potassium  prospecting  permit  without 
waiting  for  the  expiration  to  be  noted  on 
the  records  of  the  land  office. 
J.  B.  Archer  et  al,  A-27451  (June  24, 1957) 

An  application  for  a  sodium  prospecting 
permit  is  properly  rejected  when  the  appli- 
cant fails  on  appeal  to  submit  any  evidence 
which  tends  to  disprove  a  determination 
made  by  the  Department  that  the  lands 
applied  for  are  known  to  contain  valuable 
deposits  of  sodium  and  are  subject  to  leas- 
ing only. 
Frank  M.  Barrow,  A-27614  (July  30,  1958) 

The  filing  of  an  application  for  a  sodium 
prospecting  permit  does  not  confer  upon 
the  applicant  an  interest  in  the  lands  desig- 
nated therein  which  defeats  a  subsequent 
withdrawal  of  the  land  before  the  issuance 
of  the  permit  to  him. 
Byard    C.    Wilburn,    A-27675    (Sept.    18, 

195S) 

A  sodium  prospecting  permit  applica- 
tion is  properly  rejected  where  the  land 
applied  for  is  embraced  in  a  desert  land 
entry  and  is  not  subject  to  a  mineral  reser- 
vation because  the  Geological  Survey  has 
reported  that  the  land  is  not  prospectively 
valuable  for  sodium. 
H.  Stanton  Hill,  A-28092  (Dec.  1,  1959) 
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A  determination  that  it  is  not  in  the 
public  interest  to  issue  a  sodium  prospect- 
ing permit  covering  certain  public  land 
because  of  the  contamination  of  the  land 
by  unexploded  explosives  is  properly- 
abandoned  when  evidence  is  presented 
which  indicates  that  the  land  is  no  longer 
contaminated. 

George    E.    John-sen,    A-28485    (Jan.    19, 
1961) 

Sodium  prospecting  permit  applications 
are  properly  rejected  when  the  lands  ap- 
plied for  are  located  within  an  area  that 
has  been  determined,  administratively,  to 
be  primarily  valuable  for  potassium  and 
the  lands  are  also  covered  by  potassium 
leases  or  applications. 

E.   W.  Douglass,   Clco  Douglass,  A-28614 
(Aug.  22,  1961) 

An  application  for  a  sodium  prospecting 
permit  is  properly  rejected  when  the  land 
described  in  the  application  is  included  in 
a  desert  land  entry  and  is  not  subject  to  a 
mineral  reservation  because  the  Geological 
Survey  has  reported  that  the  land  is  not 
prospectively  valuable  for  sodium. 
Barbara  R.  Gale,  A-28725  (Aug.  30,  1961) 

III.  RENTALS 

Where  there  has  been  an  unexplained 
delay  of  almost  4  years  on  the  part  of  the 
Bureau  of  Land  Management  in  taking 
action  on  an  application  for  a  sodium 
lease  as  a  reward  for  the  discovery  of  val- 
uable deposits  of  sodium  under  a  prospect- 
ing permit,  it  is  inequitable  to  predate  the 
lease  to  the  date  of  the  application  and  to 
compute  the  rentals  due  under  the  lease 
from  that  date. 

Potash    Company    of    America,    A-27014 
(Feb.  8, 1955) 

SOIL  AND   MOISTURE    CONSERVATION 

Soil  and  Moisture  construction  projects 
cannot  be  made  on  mineral  land  where 
there  is  a  valid  and  existing  mining  claim. 

Soil  and  Moisture  projects  for  experi- 
mental purposes  as  an  aid  to  the  adminis- 
tration of  other  lands  are  excepted  from 
mining  location  since  they  are  appropri- 
ated for  a  public  use. 

Soil  and  Moisture  projects  can  be  con- 
structed   on    privately    owned    and   state 


owned  lands  only  where  the  primary  pur- 
pose is  for  the  benefit  of  public  lands. 
Conflict  of  Mining  Claims  With  Existing 
and  Proposed  Soil  and  Moisture  Projects, 
M-36301  (Oct.  20,  1955) 
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I.  GENERALLY 

Applicants  for  lands  selected  under  the 
soldiers'  additional  homestead  law  are  not 
entitled  to  a  hearing  under  the  Adminis- 
trative Procedure  Act  where  the  right  of 
the  applicant  to  select  an  additional  entry 
is  recognized  and  the  sole  issue  is  whether 
the  lands  selected  can  be  properly  classi- 
fied as  suitable  for  selection  under  the  law. 
Ferris  F.  Boothe,  A-28058  (Nov.  23,  1959) 

66  I.D.  395 

There  is  no  requirement  that  an  appli- 
cation for  soldiers'  additional  homestead 
entry  be  rejected  on  the  ground  that  an 
Alaskan  Indian  claimed  the  land  under 
an  allotment  application  which  was  filed 
after  the  soldiers'  additional  application 
was  filed  where  it  appears  that  when  the 
soldiers'  additional  application  was  filed, 
the  land  was  not  occupied  either  by  the 
allotment  applicant  or  by  other  Alaskan 
Indians,  Aleuts,  or  Eskimos;  and  a  deci- 
sion improperly  rejecting  a  soldiers'  addi- 
tional application  in  such  circumstances 
will  be  set  aside. 

Herbert   H.   Hilscher,   A-28396    (Nov.  29, 
1960)  67  I.D.  410 

A  soldier's  additional  homestead  right 
will  be  recognized  only  if  the  record  shows 
that  the  statutory  conditions  have  been 
met  with  respect  to  the  holding  of  a  home- 
stead entry  during  the  prescribed  period 
of  time  by  a  person  who  had  the  required 
military  service;  and,  where  the  record 
reveals  substantial  reason  to  doubt  that 
the  purported  entryman  and  soldier  were 
the  same  person,  an  application  to  satisfy 
the  alleged  additional  homestead  right 
will  not  be  accepted. 

Eugene       Symons       Eldridge,       A-29352 
(Nov.  4,  1963) 
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Where  all  the  documents  relating  to  a 
partial  assignment  of  a  soldiers'  additional 
homestead  right  have  been  presented 
timely  to  the  Director,  Bureau  of  Land 
Management,  by  a  land  office  in  connection 
with  applications  seeking  to  exercise  part 
of  the  right  assigned  and  the  right  is 
found  valid  to  the  extent  asked,  the  bal- 
ance of  the  right  is  not  to  be  denied  valid- 
ity several  years  later  on  the  ground  that 
the  assignee  had  not  presented  it  for 
recordation  within  the  period  prescribed 
by  the  statute  and  regulations. 
Jack  V.  Walker,  A-29804  (Dec.  31,  1963) 

70  I.D.  535 

Where  an  assignee  of  a  soldiers'  addi- 
tional homestead  right  files  in  the  land 
office  the  documents  necessary  for  recorda- 
tion together  with  an  application  to  exer- 
cise the  rights,  asks  the  manager  to 
forward  the  documents  to  the  Director 
for  recording,  is  told  that  his  request  will 
be  granted,  and  is  informed,  upon  each 
of  several  inquiries,  that  the  documents 
have  been  sent  to  the  Director,  but  they 
are  retained  in  the  land  office  until  after 
the  six-month  period  prescribed  by  the 
regulation  for  presentation  to  the  Director 
and  they  are  then  sent  and  recorded,  and 
it  is  only  some  nine  months  later  that 
objections  to  the  recording  are  raised,  the 
requirement  of  the  regulation  will  be 
waived  in  the  absence  of  any  interest  ad- 
verse to  the  assignee. 
Olav  Lillegraven,  A-29765  (Feb.  12,  1964) 

A  soldier's  additional  homestead  appli- 
cation will  be  dejected  when  the  applicant 
cannot  establish  the  identity  of  the  service- 
man and  original  entryman  as  the  same 
person. 

Charles  M.  Dollarhide,  A-29933   (Mar.  5, 
1964) 

II.  CLASSIFICATION 

An  application  for  soldiers'  additional 
homestead  entry  is  properly  denied  where 
the  lands  applied  for  are  heavily  timbered 
and  rough,  mountainous  land  which  could 
not  be  rendered  suitable  for  agriculture 
even  if  the  timber  was  removed. 

In  determining  whether  to  dispose  of 
public  lands  which  have  been  withdrawn 
by  Executive  Order  No.  6910,  the  Depart- 
ment must,  pursuant  to  section  7  of  the 
Taylor  Grazing  Act,  determine  both  that 


the  lands  are  of  the  type  subject  to  disposi- 
tion under  the  Soldiers'  Additional  Home- 
stead Act  and  that,  if  they  are,  their  dis- 
position would  be  in  the  public  interest. 
Ferris  F.  Boothe,  A-28058  (Nov.  23,  1959) 

66  I.D.  395 
III.  LANDS  SUBJECT  TO 

Where  a  soldier's  additional  homestead 
application  was  rejected  for  the  reason 
that  a  part  of  the  land  applied  for  con- 
tained improvements  of,  and  was  occupied 
by,  others,  including  Alaskan  natives,  as  a 
set-net  fishing  site,  and  it  is  alleged  on 
appeal  that  the  land  is  not  now  so  used  or 
occupied  and  that  the  area  is  no  longer 
open  to  set-net  fishing,  and  where  the 
record  does  not  contain  sufficient  current 
information  to  make  final  disposition  of 
the  application,  the  case  will  be  remanded 
to  the  Bureau  for  reconsideration. 
Walter  R.  Wassenkari,  A-27108  (Apr.  27, 
1955) 

SOLICITOR,  DEPARTMENT  OF  THE 
INTERIOR 

Transfer  of  legal  function  relative  to  the 
reclamation  program  from  the  Bureau  of 
Reclamation  to  the  Office  of  the  Solicitor 
did  not  affect  the  nature  of  the  function 
which  remains  one  required  in  and  by  rea- 
son of  the  exercise  of  responsibilities  under 
the  Federal  reclamation  laws. 

The  cost  of  legal  services  performed  in 
the  field  by  the  Office  of  the  Solicitor  that 
represents  services  in  connection  with  the 
reclamation  program  that  were,  prior  to 
the  transfer  of  the  legal  function  from  the 
Bureau  of  Reclamation  to  the  Office  of  the 
Solicitor,  charged  as  an  item  of  cost  to 
specific  projects  continues  to  be  so  charge- 
able and  their  reimbursability  or  non- 
reimbursability  is  determined  by  the 
application  of  the  allocation  and  account- 
ing procedures  applicable  to  the  particular 
project  concerned. 

Transfer  of  Funds  to  Office  of  the  Solici- 
tor, M-36233  (May  19,  1955)       62  I.D.  181 

The  Deputy  Solicitor  has  been  delegated 
authority  to  decide  land  appeals  taken  to 
the  Secretary  of  the  Interior  and  his  deci- 
sions on  such  appeals  are,  in  effect,  deci- 
sions of  the  Secretary. 
The  Dredge  Corporation,  A-27429  (Supp.) 
(Aug.  14,  1958)  65  I.D.  336 
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Since  Field  Solicitors  do  not  have  au- 
thority to  determine  either  Reclamation 
or  Indian  irrigation  claims  under  the  an- 
nual Public  Works  Appropriation  Acts, 
claims  which  may  involve  administrative 
determinations  under  both  the  Federal 
Tort  Claims  Act  and  under  annual  Public 
Works  Appropriation  Acts  should  be  re- 
ferred to  the  appropriate  Regional  Solici- 
tors. They  have  full  authority  concerning 
both  types  of  claims.  The  purpose  of  this 
holding  is  to  prevent  the  fragmentary 
consideration  of  claims. 
Claim  of  John  C.  Brock,  TA-249  (Ir.) 
(Oct.  25,  1963)  70I.D.  463 

SOUTHEASTERN  POWER 
ADMINISTRATION 

Under  a  contract  between  the  Govern- 
ment, now  represented  by  the  Southeast- 
ern Power  Administration  and  the  Georgia 
Power  Company,  provision  was  made  for 
the  disposition  of  the  entire  output  of  the 
Allatoona  power  project  to  the  Company, 
and  for  the  operation  of  the  Allatoona 
Reservoir  in  accordance  with  a  mutually 
acceptable  rule  curve  and  instructions. 
The  contract  also  provided  that  the  Com- 
pany would  pay  to  the  Government  for 
the  electrical  energy  equivalent  of  water 
wasted  due  to  departure  by  the  Company 
from  the  current  rule  curve  and  instruc- 
tions not  attributable  to  a  regulation  of 
the  Corps  of  Engineers.  In  1951,  in  order 
to  meet  unusual  power  demands  of  the 
Atomic  Energy  Commission,  it  was  agreed 
between  the  parties  that  the  power  pool 
elevation  at  Allatoona  should  be  raised 
from  elevation  835  to  838,  and  kept  as 
high  as  possible  consistent  with  the  emer- 
gency power  demand.  Although  a  rule 
curve  was  also  prepared  in  connection  with 
this  operation,  it  was  intended  to  be  in- 
formal, and  to  serve  merely  as  a  guide  to 
probable  operations.  The  Southeastern 
Power  Administration  was  aware  that  op- 
erations were  not  being  conducted  in 
accordance  with  the  informal  rule  curve 
but  acquiesced  therein.  In  these  circum- 
stances, the  provision  of  the  contract  rela- 
tive to  the  wasting  of  water  must  be  held 
not  to  have  been  applicable  during  the 
emergency  period,  and  the  Georgia  Power 
Company  should  not  have  been  billed  for 
the    electrical    energy    equivalent    of    the 


water  wasted  at  the  direction  of  the  Corps 
of  Engineers  during  the  emergency  period. 
Appeal  of  Georgia  Power  Company, 
IBOA-31  (Apr.  22, 1955) 

STATE  EXCHANGES 
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I.  GENERALLY 

A  protest  against  approval  of  a  State 
exchange  application  is  properly  dismissed 
where  the  exchange  apparently  meets  the 
requirements  of  section  8(c)  of  the  Taylor 
Grazing  Act,  and  it  is  immaterial  that  the 
protestants  may  be  permittees  or  licensees 
of  the  selected  lands  whose  grazing  privi- 
leges would  be  lost  upon  completion  of 
the  exchange. 
L.  P.  Chastain  et  al,  A-27101  (Apr.  27, 
1955) 

No  rights  in  public  land  are  initiated  by 
the  issuance  of  a  grazing  lease  or  by  the 
use  of  public  land  under  a  grazing  lease. 
C  O  Bar  Livestock  Company,  A-28498 
(Sept.  18, 1961) 

A  State  applying  for  an  exchange  of  land 
under  section  8  of  the  Taylor  Grazing  Act  | 
is  entitled  to  allowance  of  its  application 
as  soon  as  it  has  complied  with  all  of  the 
requirements  of  the  statute  and  Depart- 
mental regulations  in  the  absence  of  a  prior 
reservation  for  a  public  purpose  or  the  ini- 
tiation of  private  rights  in  the  land  applied 
for. 

Donald  L.  Williams  et  al.,  A-29033 
(Dec.  13,  1962) 

Where  after  an  application  for  a  State 
exchange  is  filed  it  appears  that  the  se- 
lected lands  are  covered  by  apparently 
valid  mining  claims,  the  State,  if  it  denies 
the  validity  of  the  claims,  is  to  be  allowed 
a  hearing  on  the  issue  of  whether  or  not 
the  claims  are  valid. 

Mansell  0.  La  Fox  et  al.„  State  of  Cali- 
fornia, A-29030  (May  14,  1964) 

71  I.D.  199 

II.  EFFECT  OF  APPLICATION 

The  Secretary  of  the  Interior  must  allow 
a  State's  application  to  exchange  lands 
under  section  8(c)  of  the  Taylor  Grazing 
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Act  if  the  State  otherwise  meets  the  re- 
quirements of  that  section. 

Unless  rights  have  been  initiated  in  land 
included  in  a  State's  application  to  ex- 
change land  under  section  8(c)  of  the 
Taylor  Grazing  Act,  applications  for  the 
land  filed  prior  to  the  State's  application 
cannot  defeat  the  State's  application. 
Clyde  H.  Ault,  A-27125  (Jan.  26,  1955) 

An  application  by  a  State  to  exchange, 
under  section  8(c)  of  the  Taylor  Grazing 
Act,  as  amended,  land  withdrawn  by  Ex- 
ecutive Order  No.  6910  for  State-owned 
land  removes  the  selected  land  from  the 
scope  of  the  power  conferred  upon  the  Sec- 
retary of  the  Interior  by  section  7  of  the 
act  to  classify  the  withdrawn  land  and  to 
restore  it  to  entry. 

Joseph   William  Krall,  A-27029    (Feb.  4, 
1935) 

The  Secretary  of  the  Interior  must  allow 
a  State's  application  to  exchange  lands 
under  section  8(c)  of  the  Taylor  Grazing 
Act  if  the  State  otherwise  meets  the  re- 
quirements of  that  section. 
L.  P.  Chastain  et  ah,  A-27101  (Apr.  27, 
1955) 

The  Secretary  of  the  Interior  must  allow 
a  State  application  to  exchange  land  under 
section  8(c)  of  the  Taylor  Grazing  Act,  as 
amended,  if  the  State  otherwise  meets  the 
requirements  of  that  subsection  and  no 
rights  have  been  initiated  by  the  filing  of 
a  previous  application  for  the  same  land. 
C  O  Bar  Livestock  Company,  A-28498 
(Sept.  18,  1961) 

III.  EQUAL  VALUES 

Where  land  offered  by  a  State  in  ex- 
change for  public  land,  pursuant  to  section 
8  of  the  Taylor  Grazing  Act,  as  amended, 
has  been  used  by  the  Department  of  the 
Navy  for  several  years  under  leaseholds 
acquired  through  condemnation  proceed- 
ings and  the  Navy's  usage  has  depressed 
the  value  of  the  State's  land,  the  value  of 
the  land  for  the  purpose  of  determining 
whether  the  offered  and  selected  lands  are 
of  equal  value  is  to  be  the  amount  that 
would  have  to  be  paid  for  the  land  by  the 
United  States  in  proceedings  brought  to 
condemn  the  fee. 

State    of    California,    A-29009    (June   26, 
1963)  70  I.D.  234 
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Lands  withdrawn  from  mining  location 
cannot  be  made  subject  to  location  by  modi- 
fying the  withdrawal  where,  after  the  lands 
were  withdrawn  the  Fish  and  Wildlife 
Service  had,  pursuant  to  statutory  author- 
ity, granted  the  use  and  control  of  the  land 
to  a  State  for  use  in  a  wildlife  project 
unless  or  until  the  land  is  released  by  the 
State. 

A  reservation  of  minerals  in  a  grant  of 
the  use  and  control  of  the  surface  of  land 
to  a  State  which  merely  provides  that  the 
United  States,  its  agents  or  representatives 
may  re-enter  to  mine  and  remove  the  min- 
erals is  not  sufficiently  broad  to  authorize 
the  disposal  of  the  land  under  the  mining 
laws  and  it,  therefore,  would  preclude  the 
location  of  a  mining  claim. 
Application  of  Mining  Laws  to  Withdrawn 
Lands  Used  by  a  State  for  Wildlife  Pur- 
poses, M-36407  (Jan.  25,  1957) 

STATE  LANDS 

The  bed  of  a  navigable  river  does  not 
pass  to  a  State  in  its  entirety  upon  the 
State's  admission  to  the  Union  where  prior 
to  that  time  a  portion  of  the  bed  was  in- 
cluded in  an  Indian  reservation. 
Mrs.  Grace  F.  Holbeck  et  ah,  A-27361 
(Oct.  31,  1956) 

Where  title  to  land  is  in  the  State  of 
New  Mexico  under  a  grant  to  the  Terri- 
tory of  New  Mexico  later  confirmed  in  the 
State,  the  land  is  not  subject  to  leasing 
under  the  terms  of  the  Mineral  Leasing 
Act. 
John  E.  Miles,  A-27577  (June  12,  1958) 

Title  to  land  underlying  the  navigable 
water  of  a  State  passed  to  the  State  upon 
its  admission  into  the  Union. 
Rayford     W.     Winters    et    al.,    A-28125 
(Jan.  15,  1960) 

The  rights  acquired  by  the  United  States 
in  the  public  domain  are  determined  by 
the  common  law.  Under  the  common  law, 
as  interpreted  and  applied  by  the  Supreme 
Court,  the  United  States,  wherever  it  is  a 
littoral  or  riparian  proprietor  of  public 
domain,  has  a  vested  right  to  future 
accretions  and  relictions.  Because  of  the 
nature  of  the  Federal  system,  and  by 
virtue  of  an  express  provision  of  the  Con- 
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stitution,  no  State  can,  by  legislation  or 
otherwise,  deprive  the  United  States  of  its 
right  to  relictions  or  accretions. 
State  of  Utah,  A-29043  (Feb.  18,  1963) 

70  I.D.  27 

The  fact  that  the  United  States  has 
surveyed  a  line  as  the  boundary  between 
two  existing  States  and  closed  the  public 
land  surveys  on  that  line  does  not  estab- 
lish that  line  as  the  boundary  between  the 
States  or  place  land  in  one  State  or  the 
other  where  the  States  have  never  ac- 
cepted that  line  but  have  accepted  as  their 
common  boundary  a  later  different  line 
surveyed  by  the  United  States. 
Ernest  M.  Pellkofer,  A-29832  (Aug.  29, 
1963) 

STATE  LAWS 

Since  the  incidence  of  the  motor  fuel  tax 
levied  by  the  State  of  New  Mexico  is  on 
the  vendor,  there  is  no  Constitutional 
prohibition  against  its  inclusion  in  the 
price  of  motor  fuel  sold  to  agencies  of  the 
United  States. 

Validity  of  New  Mexico  Gasoline  Tax 
Upon  Purchases  by  Agencies  of  the  United 
States,  M-36287  (June  8, 1955) 

State  community  property  laws  should 
not  be  considered  in  determining  the  acre- 
age chargeable  to  a  holder  of  oil  and  gas 
leases  because  (1)  they  are  governed  ex- 
clusively by  Federal  law  (2)  since  their 
applicability  has  not  been  authorized  by 
Congress  their  application  would  be  con- 
trary to  the  Constitution  of  the  United 
States,  and  (3)  the  lessee's  obligation  is  in 
the  nature  of  a  contractual  obligation 
which  can  only  be  transferred  with  the 
approval  of  the  Secretary  of  the  Interior. 

The  State  laws  applicable  to  Federal  oil 
and  gas  leases  are  limited  to  those  classes 
of  laws  authorized  or  recognized  by  section 
32  of  the  Mineral  Leasing  Act  (41  Stat. 
437;  30  U.S.C.  sec.  181  et  seq.),  as 
amended. 

Applicability  of  State  Community  Property 
Laws  to  Federal  Oil  and  Gas  Leases  With 
Respect  to  Acreage  Limitations,  M-36416 
(Feb.  27,  1957)  64  I.D.  44 

The  language  used  in  Title  15,  section 
301  of  the  Georgia  Code  of  1933,  as 
amended,  is  inadequate  to  constitute  State 
consent  to  land  acquisitions  for  wildlife 


purposes  as  required  by  the  Migratory 
Bird  Conservation  Act. 
State  Consent  Necessary  in  Migratory  Bird 
Conservation  Land  Acquisitions.  State  of 
Georgia  Limited  Consent,  M-36564 
(July.  27,  1959) 

Title  to  accretion  to  land  riparian  to  the 
navigable  waters  of  a  State  is  governed 
by  the  laws  of  the  State. 
Ray  ford     W.     Winters     et     at,     A-28125 
(Jan.  15,  1960) 

Where  Federal  reclamation  policy  is  not 
imperiled  it  will  not  be  presumed  that  a 
Federal  statute  was  intended  to  supersede 
the  exercise  of  the  power  of  a  State  unless 
there  is  a  clear  manifestation  of  an  intent 
to  do  so. 

Agreement  with  State  of  California  for 
Construction  of  San  Luis  Unit,  Central 
Valley  Project,  M-36635   (Dec.  26,  1961) 

68  I.D.  412 

A  protest  by  a  junior  offeror  in  a  draw- 
ing of  simultaneously  filed  oil  and  gas  lease 
offers  which  charges  disqualification  of  a 
senior  offeror  because  the  senior  offeror  is 
married  to  another  offeror  so  that  neither 
was  actually  the  sole  party  in  interest  in 
the  separate  offers  filed  is  properly  dis- 
missed in  the  absence  of  any  proof  that 
either  of  the  two  offerors  in  question  was 
not  acting  in  his  own  behalf  and  that  under 
the  law  of  the  State  in  which  the  land 
applied  for  lies  a  married  person  cannot 
hold  or  acquire  property  for  his  sole  benefit 
without  the  other  spouse's  consent. 
Duncan  Miller,  Samuel  W.  Mcintosh, 
A-30071,  A-30081,  A-30106  (Apr.  2,  1964) 

71  I.D.  121 

STATE  SELECTIONS 
(See  also,  School  Lands,  Swamplands) 
Classification  of  land  as  proper  for  State 
selection  under  a  land  grant  should  not  be 
refused  merely  because  the  land  could  also 
be  properly  classified  as  suitable  for  small- 
tract  application. 

It  is  the  general  policy  of  this  Depart- 
ment that  where  a  State  selection  conflicts 
with  an  attempt  by  a  private  person  to  ob- 
tain the  same  land,  the  State  selection 
should  ordinarily  take  precedence,  for  the 
reason  that  Congress  has  obligated  the 
United  States  to  fulfill  certain  statutory 
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land  grants  to  the  States,  such  preferment 
being  entirely  appropriate  to  the  dignity 
and  importance  of  that  obligation. 

In  determining  whether  a  State  selection 
application  or  a  number  of  conflicting 
small-tract  applications  should  be  given 
preference,  this  Department  has  no  reason 
to  question  the  use  to  which  the  State  may 
put  the  selected  land  if  its  application  is 
allowed. 

Isabel  Gunnerson  et  al.,  State  of  Nevada, 
A-26952  (Feb.  11, 1955) 

A  State  may  not  select  mineral  lands  un- 
der an  act  passed  subsequent  to  1860  which 
grants  land  to  that  State  even  though  the 
act  does  not,  in  terms,  except  mineral 
lands. 

Act  of  June  20, 1894  (28  Stat.  94),  M-36261 
(Feb.  23,  1955) 

State  selections  are  to  be  preferred  over 
conflicting  private  applications  for  the 
same  land,  even  though  the  State  applica- 
tion may  have  been  filed  subsequent  to  the 
private  application.  However,  in  order  to 
merit  preferential  consideration,  the  State 
must  be  diligent  in  exercising  its  selection 
rights. 

Nelson  A.  Oerttula,  A-27325  (June  20, 
1957)  64  I.D.  225 

Although  the  Department  has  recently 
announced  that  State  selections  should 
generally,  as  a  matter  of  principle,  be  hon- 
ored over  competing  private  applications 
for  the  same  lands,  a  decision  rejecting  a 
prior  State  selection  in  favor  of  later  small 
tract  applications  will  be  affirmed  where 
it  is  shown  that,  when  the  land  was  classi- 
fied, the  prior  State  selection  was  consid- 
ered along  with  the  applications  for  small 
tracts  and  it  was  determined  that  the  land 
was  more  suitable  for  small  tract  disposi- 
tion than  for  State  selection,  and  where 
leases  have  already  been  issued  on  the  land 
selected  by  the  State. 

State  of  California  et  al.,  A-27507 
(Dec.  13,1957)  64  I.D.  459 

State  selections  are  normally  to  be  pre- 
ferred over  conflicting  private  applications 
for  the  same  lands,  even  though  the  State 
application  may  have  been  filed  subsequent 
to  the  private  application.  However,  in 
order  to  merit  preferential  consideration, 


the  State  must  be  diligent  in  exercising  its 
selection  rights. 

Where  a  State  selection  application  is 
filed  8  months  after  the  filing  of  a  public 
sale  application  for  the  same  land,  it  is 
concluded  that  the  State  acted  with  rea- 
sonable diligence  to  exercise  its  selection 
rights  so  as  to  merit  preferential  considera- 
tion of  its  application  over  the  private  pub- 
lic sale  applicant. 
George  E.  Fahey,  A-27606  (Nov.  4,  1958) 

State  selections  are  to  be  preferred  over 
conflicting  private  applications  for  the 
same  land  even  though  the  State  applica- 
tion may  have  been  filed  subsequent  to  the 
private  application.  However,  in  order 
to  merit  preferential  consideration,  the 
State  must  be  diligent  in  exercising  its 
selection  right. 

Where  State  selections  are  filed  within 
6  months  after  the  filing  of  a  private  ex- 
change application  for  the  same  land,  and 
the  private  exchange  applicants  have  no 
special  equities  to  be  considered,  it  is  con- 
cluded that  the  State  acted  with  reason- 
able diligence  so  as  to  merit  preferential 
consideration  of  its  selections. 
Gerald  Kolterman,  Evelyn  Eolterman, 
A-27735  (Nov.  20, 1958) 

The  issuance  of  contracts  or  free  use 
permits  pursuant  to  the  Materials  Act  of 
July  31,  1947,  as  amended  (30  U.S.C.  sees. 
601-604 ) ,  does  not  operate  as  a  segregation 
or  reservation  of  the  land  affected  thereby 
and  does  not  preclude  the  application  of 
the  public  land  laws  and  the  orderly  dis- 
posal of  public  lands.  Lands  subject  to 
such  contracts  or  permits  may  therefore 
be  selected  by  the  State  of  Alaska  in  ac- 
cordance with  the  provisions  of  the  Alaska 
Statehood  Act  (Public  Law  85-508;  72 
Stat.  339). 

Contracts  and  free  use  permits  issued 
pursuant  to  the  Materials  Act  of  July  31, 
1947,  as  amended  (30  U.S.C.  sees.  601-604), 
create  a  property  right  in  the  United 
States  which  cannot  be  disposed  of  with- 
out legislative  authority.  The  United 
States  would  therefore  retain  all  rights  in 
and  full  control  over  existing  contracts 
and  permits,  in  accordance  with  their 
terms  and  conditions,  after  the  lands  sub- 
ject to  such  contracts  or  permits  were  se- 
lected   by   or   patented    to   the    State   of 
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Alaska  and,  accordingly,  distribution  of 
moneys  received  from  contracts,  affected 
by  selection  or  patent,  should  continue  to 
be  made  pursuant  to  the  terms  and  provi- 
sions of  the  Materials  Act  as  set  forth  in 
30  U.S.C.  sec.  603. 

Alaska  State  Selections  of  Lands  Subject 
to  Existing  Contracts  or  Permits  Issued 
Pursuant  to  the  Materials  Act  of  July  31, 
19A7,  as  amended  (30  U.S.C.  sees.  601-604), 
M-36582  (July  22,  1960) 

Mere  knowledge  that  land  under  lease 
or  permit  contains  valuable  mineral  de- 
posits does  not  render  it  in  a  "producible 
status"  within  the  meaning  of  section  2276 
(a)  (3)  of  the  Revised  Statutes  (43  U.S.C, 
sec.  852(a)(3)). 

The  Meaning  of  the  Word  "Producible"  as 
used  in  Section  2276  of  the  Revised  Stat- 
utes (43  U.S.C,  sec.  852),  M-36626 
(Sept.  8, 1961)  70I.D.   82 

See  Attorney  General's  Opinion,  70  I.D.  65 

State  selections  in  satisfaction  of  a  legis- 
lative grant  of  public  land  are  preferred 
over  conflicting  private  applications  filed 
at  about  the  same  time  or  subsequently; 
therefore  it  is  proper  to  reject  small  tract 
applications  filed  for  land  in  a  State  selec- 
tion where  there  is  no  showing  that  allow- 
ing the  State  selection  would  be  less  in  the 
public  interest. 

Olaf  H.  Iverson,  Sherman  E.  Tucker, 
A-28810  (July  12, 1962) 

An  application  to  select  land  under  the 
community  purposes  grant  of  subsection 
6(a)  of  the  Alaska  Statehood  Act  is  prop- 
erly rejected  for  failure  to  include  a  mini- 
mum of  5,760  acres  in  the  selection,  subject 
to  the  opportunity  afforded  to  the  State 
to  show  that  the  selected  land  is  isolated 
from  other  tracts  open  to  selection. 
State  of  Alaska,  A-29314  (Oct.  30,  1962) 

69  I.D.  190 

Land  in  a  "producible  status"  as  that 
term  is  used  in  section  (a)(3)  of  the  act  of 
Aug.  27,  1958  (72  Stat.  928;  43  U.S.C,  sec. 
852),  includes  mineral  lands  subject  to 
lease  or  permit  and  which  are  known,  at 
the  time  the  application  for  selection  is 
complete,  to  contain  a  valuable  and  acces- 
sible deposit  of  mineral  in  such  quantity 
and  of  such  quality  as  to  warrant  the  ex- 


penditure   of    funds    for    extraction    a 

production. 

Utah   Indemnity   Selections,    Cane    Creeh 

Potash  Area,  M-36645  (Dec.  17,  1962) 

70  I.D.  71 

See  Attorney  General's  Opinion,  70  I.D. 
"To  the  Contrary." 

A  decision  denying  a  State  application 
to  select  public  land  as  indemnity  for 
granted  school  land  lost  to  it  will  be  re- 
manded for  further  consideration  of  the 
mineral  character  of  the  land  when,  on 
appeal  to  the  Secretary  of  the  Interior, 
the  State  presents  evidence  tending  to 
show  that  the  selected  lands  are  non- 
mineral. 
State  of  California,  A-29002  (Feb.  5, 1963) 

Where  title  to  a  certain  lot  revested  in 
the  United  States  upon  the  revocation  in 
1856,  with  the  consent  of  the  parties  con- 
cerned, of  approval  of  a  State  school  selec- 
tion made  under  the  act  of  May  20,  1826, 
rescission  of  the  revocation  is  properly 
denied  where  it  is  requested  by  persons 
claiming  to  have  acquired  title  to  the  lot 
in  1938  but  who  show  no  reasons  for  dis- 
turbing the  action  taken  over  100  years 
earlier. 

Heirs    of    Joseph    A.    Troxclair    et    al., 
A-29194  (Mar.  1, 1963) 

Lands  which  are  reported  by  the  Geo- 
logical Survey  to  be  prospectively  valuable 
for  minerals  subject  to  leasing  under  the 
Mineral  Leasing  Act  are  not  subject  to 
entry  or  selection  under  the  nonmineral 
land  laws  without  a  mineral  reservation 
to  the  United  States  in  accordance  with 
the  act  of  July  17, 1914. 
State  of  Arizona,  A-27807  (Mar.  24,  1964) 

State  selections  in  satisfaction  of  a  legis- 
lative grant  of  public  land  are  preferred 
over  conflicting  private  applications  even 
though  the  State  application  may  have 
been  filed  subsequent  to  the  private  ap- 
plication if  the  interval  between  the  two 
filings  is  not  so  great  as  to  indicate  that 
the  State  failed  to  exercise  reasonable 
diligence  in  exercising  its  selection  right. 

The  filing  of  a  State  selection  applica- 
tion within  six  weeks  after  the  filing  of 
public  sale  applications  for  the  same  land 
evidences  reasonable  diligence  by  the  State 
in  the  exercise  of  its  selection  right  so  that 
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the  State  application  merits  consideration 
with  the  public  sale  applications  and  al- 
lowance unless  such  allowance  would 
serve  the  public  interest  less  effectively 
than  allowance  of  the  public  sale  applica- 
tions. 

The  statutory  grant  of  a  6-month  prefer- 
ence period  for  the  filing  of  State  selection 
applications  after  every  revocation  of  a 
withdrawal  of  public  land  within  10  years 
after  Aug.  27,  1958,  is  entirely  consistent 
with  the  existent  Departmental  policy  of 
permitting  the  public  interest  in  the  satis- 
faction of  a  legislative  grant  of  public 
land  to  a  State  to  tip  the  scales  in  favor 
of  the  State  in  the  Department's  considera- 
tion of  a  State  selection  application  and  a 
conflicting  application  for  the  initiation 
of  private  rights  in  the  land. 

The  period  of  delay  in  the  filing  of  a 
State  selection  application  by  which  the 
diligence  of  a  State  in  exercising  its  selec- 
tion right  is  measured  runs  from  the  time 
an  application  for  the  acquisition  of  pri- 
vate rights  in  public  land  is  filed  until  the 
State  selection  application  is  filed. 
Atherton  Sinclair  Burlingham  et  al., 
A-30118  (Apr.  16,  1964)  71  I.D.  126 

STATE  TAXES 

Since  the  incidence  of  the  motor  fuel 
tax  levied  by  the  State  of  New  Mexico 
is  on  the  vendor,  there  is  no  Constitutional 
prohibition  against  its  inclusion  in  the 
price  of  motor  fuel  sold  to  agencies  of 
the  United  States. 

Validity  of  New  Mexico  Gasoline  Tax 
Upon  Purchases  by  Agencies  of  the  United 
States,  M-36287  (June  8,  1955) 

STATUTORY  CONSTRUCTION 

Page 
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III.  Implied  Repeals 906 

IV.  Legislative  History 906 

I.  GENERALLY 

Act  of  May  7,  1954  (68  Stat.  78),  con- 
strued as  being  subject  to  prior  valid 
desert  land  entries. 

Construction  of  the  Act  of  May  7, 195k  (68 
Stat.  78),  Directing  Issuance  of  Patents  to 
the  State  of  Idaho  for  Certain  Carey  Act 
Lands,  M-36255  (Jan.  10, 1955) 


The  restrictions  on  Territorial  borrow- 
ing in  48  U.S.O.  sec.  77  apply  only  to  obli- 
gations which  the  Territory  is  bound  to 
satisfy  out  of  its  funds.  Since,  under  sec- 
tions 1201  and  1202  of  the  Social  Security 
Act  (Public  Law  567,  83d  Cong.,  68  Stat. 
668),  the  Territory  would  not  be  required 
to  use  its  funds  to  repay  an  advance  from 
the  Unemployment  Trust  Fund,  the  ac- 
ceptance of  such  an  advance  would  not  be 
an  assumption  of  indebtedness  within  the 
meaning  of  48  U.S.C.  sec.  77. 
Advances  to  Alaska  From  Unemployment 
Trust  Fund,  M-36262  (Feb.  10,  1955) 

The  words  of  a  statute  will  be  given 
their  plain  meaning  where  to  do  so  does 
not  lead  to  an  absured  or  unjust  result. 
H.  Leslie  Parker,  M.  N.  Wheeler,  A-27066 
(Mar.  18,  1955)  62  I.D.  88 

An  intent  to  exclude  Indians  from  a  gen- 
eral act  of  Congress  must  be  definitely 
expressed. 

Application  of  the  Mine  Inspection  Provi- 
sions of  Title  II  of  the  Federal  Coal  Mine 
Safety  Act  to  Mines  on  Indian  Lands, 
M-36312  (Oct.  21,  1955) 

Under  section  XI  of  the  act  of  Sept.  3, 
1954  (68  Stat  1191),  lessee  Indians  within 
the  taking  area  of  the  Oahe  Dam  and 
reservoir  project  must  continue  to  pay  rent 
during  the  period  the  lands  continue  to  be 
used  under  the  provisions  of  this  section. 

Section  XI  of  the  act  of  Sept.  3,  1954, 
does  not  authorize  the  purchase  of  lands 
in  a  trust  status  as  a  substitute  for  land  in 
the  taking  area  of  the  Oahe  project  which 
is  held  by  an  individual  member  of  the 
Cheyenne  River  Sioux  Tribe  in  unrestricted 
fee  simple  ownership.  Memorandum  Opin- 
ion of  Mar.  2,  1955,  reconsidered  and 
affirmed. 

The  benefits  of  section  XI  of  the  act  of 
Sept.  3,  1954,  may  not  be  extended  to  In- 
dians who  own  no  land  within  the  taking 
area  of  the  Oahe  Dam  project. 
Interpretation  of  the  Cheyenne  River  Act 
of  September  3,  1954  (68  Stat.  1191), 
M-36323  (Jan.  12,  1956)  63  I.D.  7 

Under  the  established  rules  of  statutory 
construction,  the  last  sentence  in  section  3 
of  the  act  of  June  4,  1954  (68  Stat.  173), 
cannot  be  construed  as  effective  retroac- 
tively so  as  to  terminate  restrictive  provi- 
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eions  in  patents  issued  under  the  act  of 
June  14,  1926  (44  Stat.  741;  43  U.S.C. 
sec.  869),  which  had  been  outstanding  for 
25  years  when  the  amendatory  act  of 
June  4, 1954,  was  passed. 
Effect  of  Act  of  June  4, 1954  (68  Stat.  173), 
Upon  Certain  Restrictive  Provisions  Con- 
tained in  Patents  Issued  Under  the  Act  of 
June  U,  1926  (44  Stat.  741;  43  U.S.C.  sec. 
869),  M-36330  (Feb.  6, 1956) 

A  clear  expression  of  Congress  is  re- 
quired to  justify  a  construction  of  a  statute 
which  would  reverse  a  general  policy  of 
the  Government  as  declared  in  numerous 
statutes  and  where  a  system  of  related  gen- 
eral provisions  has  been  enacted  with  re- 
spect to  a  particular  subject,  new  enact- 
ments of  a  fragmentary  nature  on  the 
subject  are  to  be  taken  as  intended  to  fit 
into  the  existing  system. 

Where  Congress,  over  a  long  period  of 
time,  has  consistently  spelled  out  in  detail 
the  conditions  under  which  it  has  granted 
the  right  to  extensions  of  oil  and  gas  leases 
or  the  limitations  on  that  right  are  appar- 
ent, departure  from  that  practice,  which 
would  result  in  an  illogical  and  apparently 
unjustifiable  grant,  justifies  an  examina- 
tion of  available  extraneous  aids,  including 
the  legislative  history  of  the  law  for  the 
purpose  of  testing  the  language  of  the  law 
against  the  intent  of  its  enactment.  If  it 
is  clear  that  the  intent  was  different  than 
the  language  implies,  then  such  a  construc- 
tion will  be  given  to  it  as  appears  justified 
as  a  result  of  such  examination.  So  con- 
strued, paragraph  (6)  of  the  act  of  July  29, 
1954,  authorizes  extensions  for  undeveloped 
portions  of  leases  created  by  one  or  more 
partial  assignments  of  a  lease  in  its  ex- 
tended term  because  of  any  other  provision 
of  the  Mineral  Leasing  Act  but  does  not 
authorize  such  extensions  because  of  par- 
tial assignments  of  leases  which  are  in 
their  extended  term  pursuant  to  said  para- 
graph (6). 

Whether  the  Grant  of  an  Extension  to 
Assigned  Undeveloped  Portions  of  Leases 
in  Their  Extended  Terms  Because  of  Any 
Provision  of  the  Mineral  Leasing  Act  of 
February  25,  1920  (41  Stat.  431;  30  U.S.C. 
sec.  181),  as  Amended  by  the  Act  of  July 
29,  1954  (68  Stat.  585),  Includes  an  Exten- 
sion of  a  Lease  Because  of  an  Assignment 


Made  Within  an  Extended  Term  Pursuant 
to  That  Grant,  M-36432  (May  13,  1957) 

64  I.D.  127 

A  proviso  will  be  applied  to  all  sections 
of  an  act  if  it  can  be  determined  that  that 
was  the  legislative  intention.  A  savings 
clause  preserves  rights  and  liabilities  ac- 
crued, duties  imposed,  and  penalties  in- 
curred from  the  operation  of  a  repeal 
statute.  The  appropriate  office  of  a  proviso 
is  to  restrict  or  modify  the  enacting  clause 
and  not  to  enlarge  it  or  confer  a  power. 
Yearly  Rentals  on  Mining  Claims  Validly 
Initiated  Before  the  Date  of  the  Act  of 
May  27,  1955,  Within  the  Papago  Indian 
Reservation,  Arizona,  M-36441  (June  25, 
1957) 

Unrepealed  provisions  of  earlier  laws 
having  specific  application  cannot  be  in- 
fused with  new  life  for  the  purpose  of 
implementing  later  law. 
Proposed  Contract  Between  the  United 
States  and  the  Kings  River  Conservation 
District,  M-36457  (July  10,  1957) 

64  I.D.  273 

Where  an  act  vests  the  Secretary  of  the 
Interior  with  discretionary  authority  but 
directs  him  to  issue  regulations  governing 
the  exercise  of  his  discretion,  the  authority 
of  his  delegate  to  act  in  any  given  time 
must  be  exercised  conformable  to  the  regu- 
lation then  in  force. 

Leasing  of  Oil  and  Gas  Deposits   Under 
Rights-of-Way,  M-36465  (Aug.  9,  1957) 

The  special  act  of  Mar.  4,  1931  (46  Stat. 
1547),  and  the  provisions  of  section  24  of 
the  Federal  Water  Power  Act  are  both  part 
of  the  integrated  system  of  public  land 
laws  and  it  would  not  comport  with  the 
usual  rule  of  construction  to  assume  that 
the  former  operated  to  vacate  a  reserva- 
tion created  by  the  latter  in  circumstances 
where  that  was  not  necessary  to  the  pri- 
mary purpose  of  the  later  act,  in  the  ab- 
sence of  a  clear  intent  to  do  so. 
Effect  of  Section  2  of  the  Act  of  March  4, 
1931  (46  Stat.  1547),  Upon  the  Right  to 
Locate  Non-Metalliferous  Minerals  Within 
Power  Site  Reserve  No.  696,  M-36453 
(Aug.  15,1957) 

The  amendment  to  section  31  of  the  Min- 
eral Leasing  Act  of  Feb.  25,  1920  (41 
Stat.  437;  30  U.S.C.  sec.  181),  by  the  act 
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of  July  29,  1954  (68  Stat.  585;  30  U.S.C., 
Supp.  IV,  sec.  188),  providing  for  auto- 
matic termination  of  a  lease,  not  contain- 
ing a  well  capable  of  production,  for  non- 
payment of  the  annual  rental,  when  con- 
sidered in  connection  with  the  text  of  the 
act  which  it  amends,  and  its  purpose  is 
not  considered  to  apply  to  a  failure  timely 
to  pay  the  second  annual  rental  for  the  ex- 
tended 5-year  period  where  notice  of  the 
extension  was  not  mailed  to  the  lessee  in 
time  for  him  to  receive  it  and  return  the 
rental  so  that  it  would  be  received  not  later 
than  the  seventh  anniversary  date  of  the 
lease. 

Effect  of  the  Law  Providing  for  the  Auto- 
matic Termination  of  an  Oil  and  Gas  Lease 
on  Which  There  is  no  Well  Capaole  of 
Producing  Oil  and  Gas  in  Paying  Quan- 
ta i< s  Upon  the  Extension  of  Such  a  Lease 
Prior  to  Timely  Notice  of  the  Extension, 
IM-36458  (Aug.  15,  1957)  64  I.D.  333 

When  the  construction  of  a  part  of  an 
act  in  accordance  with  the  apparent  mean- 
ing of  its  text  considered  alone  would  not 
only  cause  a  departure  from  a  long-con- 
tinued procedure  and  a  system  established 
by  a  series  of  laws,  but  result  in  an  incon- 
sistency in  the  act  itself,  it  is  competent  to 
examine  matters  aliunde  the  text  including 
other  contemporary  legislation  upon  which 
the  act  is  known  to  have  been  patterned  to 
determine  the  true  meaning  of  the  text  as 
well  as  the  intent  of  the  legislative  assem- 
bly which  enacted  it.  Thus,  where  it 
'  would  require  one  agency  to  assume  a  part 
of  the  cost  of  operations  for  which  the  law 
has  appropriated  funds  to  another  agency 
but  not  other,  related  costs  also  covered  by 
the  same  appropriation,  resort  will  be  had 
to  appropriate  extraneous  aids  to  construc- 
tion to  ascertain  the  true  intent  of  such 
provisions. 

Inclusion  of  Overhead  Expenses  in  Billings 
to  Forest  Service  Under  Section  5(a),  Act 
of  July  23,  1955  (69  Stat.  367;  30  U.S.C, 
1952  ed.,  Supp.  IV,  Sec.  601),  M-36466 
(Aug.  28,  1957)  64  I.D.  348 

The  rule  that  where  no  penalty  is  pro- 
vided in  a  statute,  none  can  be  assessed 
is  not  universal.  It  must  be  weighed  in 
the  light  of  the  language  of  the  statute 
granting  a  right  or  imposing  an  obligation. 
In  particular,  statutes  dealing  with  the 


public  lands  place  a  responsibility  upon  the 
Secretary  to  see  that  they  are  enforced. 
Even  though  they  have  neglected  to  specif- 
ically fix  that  responsibility  in  him,  it 
falls  there  naturally  because  of  general 
statutes  vesting  authority  in  him  over  the 
public  lands. 

The  general  rule  that  a  statute  may  not 
be  retroactively  construed  so  as  to  affect 
vested  possessory  rights  or  titles  is  not  ap- 
plicable to  recording  statutes  provided  a 
reasonable  time  is  allowed  for  recording. 
Construction  of  Recording  Requirement  of 
Section  4,  Act  of  August  11,  1955  (69  Stat. 
681;  30  U.S.C.  sec.  623),  M-36429  (Oct.  30, 
1957)  64  I.D.  393 

Section  1(7)  of  the  act  of  July  29,  1954, 
is  applicable  only  to  those  leases  which  are 
extended  subject  to  the  statutory  condition 
that  the  extended  lease  is  subject  to  the 
rules  and  regulations  in  force  at  the  expi- 
ration date  of  the  initial  5-year  term  of  the 
lease.  It  does  not  apply  where  the  exten- 
sion attaches  as  a  matter  of  right  pursuant 
to  an  unconditional  grant  of  Congress  upon 
the  happening  of  a  named  event.  In  such 
case,  the  right  runs  from  the  date  of  the 
lease,  although  it  does  not  attach  until  the 
named  event  occurs. 

Application  of  Section  1(7),  Act  of  July  29, 
1954  (68  Stat.  583;  30  U.S.C.  sec.  188),  to 
Oil  and  Gas  Leases  in  their  Extended  Term 
Undei*  Various  Extension  Provisions  of  the 
Mineral  Leasing  Act,  M-36490  (Jan.  8, 
1958) 

In  determining  the  intention  of  the  legis- 
lature as  to  whether  a  statute  is  to  operate 
retrospectively  or  prospectively  only,  the 
courts  have  evolved  a  strict  rule  of  con- 
struction against  retrospective  application 
and  indulge  in  the  presumption,  in  the  ab- 
sence of  clear  expression  to  the  contrary, 
that  the  legislature  intends  statutes  or 
amendments  thereof  to  operate  prospec- 
tively only. 

A  statute  should  not  be  applied  retroac- 
tively where  the  intent  of  the  legislature 
to  have  it  so  apply  is  not  clearly  shown 
and  where,  in  addition  such  retroactive 
application  would  take  away  property 
rights  entitled  to  protection  under  the  Con- 
stitution. 

Stanley  Odium  and  Avila  Oil  Company, 
A-27502  (Jan.  13,  1958)  65  I.D.  25 
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There  is  no  general  statutory  authority 
for  the  construction  of  fish  hatcheries  and 
the  acquisition  of  lands  therefor  sufficient 
to  overcome  a  point  of  order  directed  to  an 
item  in  a  general  appropriation  bill  mak- 
ing funds  available  for  the  establishment 
and  construction  of  a  fish  hatchery.  The 
act  of  Aug.  14,  1946  (60  Stat.  1080;  16 
U.S.C.  sees.  661-666c),  commonly  known  as 
the  Coordination  Act,  authorizes  the  ap- 
propriation of  funds  for  the  construction 
of  fish  hatcheries  and  other  facilities 
where  such  facilities  are  necessary  for  the 
economical  administration  of  areas  made 
available  to  the  Secretary  of  the  Interior 
under  the  act. 

Statutory  Authority  for  Construction  of 
Fish  Hatcheries,  M-36498  (Feb.  11,  1958) 

The  act  of  Aug.  11,  1955  (69  Stat.  681  ; 
30  U.S.C.  sees.  621-625),  requiring  that  a 
copy  of  a  location  notice  be  filed  for  record 
in  the  land  office,  contemplates  an  instru- 
ment which  describes  the  land  and  where 
under  State  law  the  location  notice  is  not 
required  to  do  so  but  the  location  certifi- 
cate is  required  to  do  so,  a  copy  of  the  loca- 
tion certificate,  duly  filed,  meets  the  intent 
of  the  law. 

Mineral  Locations  on  Powersite  With- 
drawals— Act  of  August  11,  1955  (69  Stat. 
681;  80  U.S.C.  Sees.  621-625),  M-36468 
(Mar.  6,  1958) 

The  appropriation  of  funds  to  finance 
the  completion  of  the  Pleasant  Valley  in- 
vestigation is  clearly  authorized  by  exist- 
ing law. 

Section  2  of  the  Reclamation  Act  of 
June  17,  1902  (32  Stat.  388;  43  U.S.C. 
sec.  391),  section  9  of  the  Reclamation 
Project  Act  of  Aug.  4,  1939  (53  Stat.  1187 ; 
43  U.S.C.  sec.  485),  the  Flood  Control  Act 
of  Dec.  22,  1944  (58  Stat.  887),  and 
intermediate  legislation  have  been  con- 
sidered as  authority  for  the  investigation 
of  works  having  physical  and  functional 
purposes  either  related  or  not  directly 
related  to  irrigation. 

Authorization  for  Bureau  of  Reclamation 
to  Investigate  Pleasant  Valley  Develop- 
ment, M-36505  (Mar.  28,  1958)    65  I.D.  129 

If  a  provision  of  a  State  constitution 
is  reasonably  susceptible  of  more  than  one 
interpretation,  that  interpretation  will  be 


adopted    which    will    save    the    provision  $ 

from  conflict  with  the  Constitution  of  the  \ 

United  States. 

Classification  of  the  First  Senators  From .  j 

the  State  of  Alaska  in-  Regard  To  Their  Ini-   } 

tial   Term   of   Office,   M-36522    (July   30, 

1958) 

Courts  will  look  to  the  reason  for  a 
statute's  enactment  and  antecedent  his- 
tory and  give  it  effect  in  accordance  with 
its  design  and  purpose,  sacrificing  if  nec- 
essary its  literal  interpretation  in  order 
that  the  statute's  overall  purpose  will  not 
fail. 

The  appropriation  of  funds  by  Congress 
with  knowledge  of  an  administrative  posi- 
tion assumed  by  the  responsible  executive 
agency,  and  in  the  absence  of  any  incon- 
sistent action  by  the  Congress,  may  be 
considered  in  support  of  the  administra- 
tive position  taken. 

Responsibility  of  the  Secretary  of  the  Inte- 
rior Under  the  Flood  Control  Act  of  19 kk 
for  Irrigation  Functions  at  Dam  and 
Reservoir  Projects  Operated  Under  the 
Direction  of  the  Secretary  of  the  Army, 
M-36475    (Nov.  1,  1957)  65  I.D.  525 

[This  opinion  was  not  released  until 
Dec.  15,  1958,  the  date  of  the  Attorney 
General's  opinion  regarding  it.  See  65 
I.D.,p.5#.] 

Section  8(d)  of  the  act  of  July  7.  1!>58 
(72  Stat.  339),  the  Alaska  Act  of  Admis- 
sion into  the  Union  as  a  State,  when  it 
provided  that  all  of  the  laws  of  the  United 
States  shall  have  the  same  force  and  effect 
within  the  State  of  Alaska  as  elsewhere 
within  the  United  States  included  in  those 
laws,  laws  that  apply  only  to  Alaska  at 
the  time  of  its  admission  as  a  State  and 
where  as  of  that  time  a  special  law  ap- 
plicable only  to  Alaska  covers  the  whole 
of  any  particular  field  which  is  also 
covered  by  a  general  law,  the  special  law 
will  continue  to  operate  rather  than  the 
general  law,  by  the  force  of  the  provisions 
of  section  8,  unless  repealed  in  terms  or  by 
clear  implication.  Thus,  the  Alaska  Coal 
Leasing  Act  of  Oct.  20,  1914  (38  Stat.  741 ; 
48  U.S.C,  sec.  32),  continues  to  be  the  law 
applicable  to  the  disposition  of  coal  de- 
posits belonging  to  the  United  States  and 
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lie  coal  leasing  provisions  of  the  act  of 
?eb.  25,  1920,  do  not  apply  to  them. 
ipplicability  of  the  Coal  Leasing  Provi- 
sions of  the  Act  of  February  25,  1920  (41 
Wat.  4$7;  30  U.S.C,  Sec.  181  et  seq.)  as 
Intended,  to  the  State  of  Alaska,  M-36551 
(Feb.  4, 1959) 

The  provision  of  section  1(7)  of  the  act 
)f  July  29,  1954  (68  Stat.  585;  30  U.S.C. 
;ec.  188),  excepting  from  the  penalty 
;herein  provided  oil  and  gas  leases  on 
vhich  there  is  a  well  capable  of  producing 
)il  or  gas  in  paying  quantities  has  no  ap- 
plication to  unitized  oil  and  gas  leases  no 
$j  |Dart  of  which  is  situated  within  the  par- 
;icipating  area  of  the  unit  because  the  pre- 
sumption that  those  leases  are  producing 
eases  applies  only  for  the  purposes  stated 
n  the  preceding  paragraph  and  has  no  ef- 
:ect  on  the  rental  requirements  of  such 
eases  or  on  the  penalty  fixed  by  law  for 
i  violation  of  such  requirements. 
Automatic  Termination  of  Unitized  Leases 
'or  Failure  to  Pay  Rentals,  M-36531 
(Supp.)    (July  20,  1959) 

Where  an  act  of  Congress  confirms  with- 
mt  limitation  or  condition  a  grant  of  land 
nade  by  a  former  sovereign,  the  grant  can- 
lot  be  construed  as  a  mere  right  to  cut 
he  timber  from  the  land. 
?loyd  A.  Wallis  et  al.,  A-26944  (Aug.  4, 
L959) 

Where  the  plain  language  of  a  statute 
loes  not  limit  the  benefit  conferred  thereby 
md  where  to  give  effect  to  such  language 
vould  not  lead  to  absurd  or  unfair  re- 
mits, there  is  no  basis  for  departing  from 
hat  language  even  though  it  seems  to  be 
)roader  than  the  probable  intent  of  the 
congress. 

tichfield  Oil  Corporation,  A-27954,  Aug.  12, 
L959)  66  I.D.  292 

A  statute  which  purports  to  ratify  a 
session  agreement  by  which  Indian  tribes 
'*  *  *  hereby  cede,  convey,  transfer,  re- 
inquish  and  surrender  forever  without 
my  reservation,  express  or  implied, 
*  *  *"  operates  to  extinguish  completely 
he  Indian  title  to  the  lands  involved ;  and 
i  subsequent  reservation  of  a  portion  of 
hose  lands  by  the  Secretary  of  the  Inte- 
ior  for  school  and  agency  purposes  for  the 


benefit  of  the  Indians  does  not  revest  title 
in  the  tribes. 

Status  of  Title  to  Lands  Reserved  for 
School  and  Agency  Purposes  on  the  Former 
Kiowa,  Comanche,  and  Apache  Indian 
Reservation,  Western  Oklahoma,  M-36510 
(Jan.  15,  1960)  67  I.D.  10 

The  act  of  Mar.  3,  1873  (17  Stat.  602; 
as  amended,  43  U.S.C.  sec.  174),  authoriz- 
ing settlers  under  the  homestead  or  other 
settlement  laws  to  transfer  portions  of 
their  claims  for  certain  stated  purposes 
does  not  provide  for  the  granting  of  ease- 
ments and  has  no  effect  on  the  right  of  the 
settler  to  grant  them.  Its  sole  purpose  is 
to  authorize  the  transfer  of  land. 
Acquisition  of  Pipeline  Right-of-Way 
Across  Homestead  Entries  in  Alaska, 
M-36601  (June  8,  1900) 

Assuming,  without  deciding,  that  the 
Canyon  Tunnel  Aqueduct  is  an  integral 
and  essential  part  of  the  system,  the  fact 
that  the  City  and  County  of  San  Francisco 
caused  no  work  to  be  done  on  the  aqueduct, 
and  intended  to  do  none  for  many  years 
subsequent  to  passage  of  the  Act,  does  not 
permit  a  declaration  of  forfeiture,  by 
reason  of  the  three  year  cessation  rule, 
unless  there  was  a  cessation  of  construc- 
tion on  every  integral  and  essential  part 
of  the  system,  at  the  same  time,  for  a 
period  of  three  consecutive  years. 

Assuming,  without  deciding,  that  the 
Canyon  Tunnel  Aqueduct  is  an  integral 
and  essential  part  of  the  system,  section  5 
of  the  Raker  Act  permits  a  declaration  of 
forfeiture  even  if  there  has  been  no  con- 
secutive three-year  break  in  the  construc- 
tion of  the  whole  system,  if  the  facts  show 
that  the  delay  in  constructing  a  particular 
integral  and  essential  part  of  the  system  is 
not  reasonable  under  all  the  circumstances. 
City  and  County  of  San  Francisco— Raker 
Act  Application  for  Change  in  Location  of 
Right-Of-Way,  M-36603   (Sept.  8,  1960) 

67  I.D.  322 

Absent  congressional  legislation  to  the 
contrary  title  to  Alaska  tidelands,  includ- 
ing artificially  filled  tidelands,  passed 
under  the  common  law  to  the  State  of 
Alaska  upon  its  admission  to  the  Union. 
The  Submerged  Lands  Act  (Act  of  May  22, 
1953;  67  Stat.  29;  43  U.S.C,  1301  et  seq.) 
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and  the  Alaska  Tidelands  Act  (Act  of 
Sept.  7,  1957;  71  Stat  623;  48  U.S.C.  sec. 
455),  confirm  this  common  law  principle 
and,  in  addition,  grant  other  submerged 
lands  to  Alaska.  The  only  exceptions  to 
such  grants  and  confirmations  are  those 
specified  in  the  acts.  As  to  such  excepted 
lands,  title  remains  vested  in  the  United 
States ;  as  to  all  other  tidelands,  whether 
filled  or  unfilled,  title  thereto  is  vested  in 
the  State  of  Alaska  upon  admission  into 
the  Union. 

Effect  of  Artificial  Fill  On  The  Title  To 
Alaska  Tidelands,  M-36600  (Jan.  19,  1961) 

The  practice  of  an  executive  department 
will  not  be  permitted  to  defeat  the  obvious 
purpose  of  a  statute. 

Proposed  Repayment  Contracts — Kings 
and  Kern  River  Projects,  M-36634 
(Dec.  26,  1961)  68  I.D.  372 

The  phrase  "San  Luis  Unit,"  as  used  in 
section  1  of  the  act  of  June  3,  1960  (74 
Stat.  156)  does  not  include  any  lands  out- 
side the  Federal  San  Luis  Unit  Service 
area.  The  phrase  does  not  embrace  the 
State  service  area.  The  provisions  of  Sec- 
tion 1  of  the  foregoing  Act,  requiring  the 
application  of  reclamation  law  to  the  "San 
Luis  Unit,"  requires  application  of  recla- 
mation law  only  to  the  Federal  San  Luis 
unit  service  area. 

Agreement  with  State  of  California  for 
Construction  of  San  Luis  Unit,  Central 
Valley  Project,  M-36635   (Dec.  26,  1961) 

68  I.D.  412 

An  oil  and  gas  lessee  is  properly  required 
to  consent  to  the  amendment  of  her  oil  and 
gas  lease  to  conform  to  the  requirements 
of  the  Mineral  Leasing  Act  Revision  of 
1960  which  was  adopted  on  the  same  day 
that  the  lease  was  issued  where  there  is  no 
record  as  to  the  time  of  the  day  on  which 
the  President  signed  the  act ;  consequently, 
the  presumption  applies  that  the  act  be- 
came effective  from  the  first  minute  of  the 
day  and  prior  to  acceptance  of  the  lease 
offer. 
Bette  M.  Snyder,  A-29046  (Oct.  22,  1962) 

Notwithstanding  the  requirements  of  the 
Colorado  Storage  Project  Act  for  the  pro- 
tection of  the  national  parks  and  monu- 
ments, the  Congress,  in  enacting  the  Public 
Works  Appropriation  Acts  for  1961,  1962, 


and  1963,  manifested  the  intention  that 
construction  and  initiation  of  storage  be- 
hind Glen  Canyon  Dam  should  proceed  or 
schedule  without  constructing  proposed 
works  for  the  protection  of  Rainbow 
Bridge  National  Monument,  and  therefore, 
the  Secretary  would  not  be  warranted  in 
deferring  closure  of  the  water  diversion 
tunnels  at  Glen  Canyon  Dam. 

Congress  may  supersede  or  suspend  the 
provisions  of  a  basic  act  by  an  appropria- 
tion act  provision  which  is  in  the  form  of 
a  limitation  on  the  availability  of  funds, 
and  inquiry  must  be  had  to  the  legislative 
history  of  any  such  appropriation  act  pro- 
vision to  determine  the  intentions  of  Con- 
gress in  this  regard. 

Closure  At  Glen  Canyon  Dam,  M-36653 
( Mar.  18, 1963 )  70  I.D.  200 

The  act  of  May  11,  1938,  repealed  only 
those  parts  of  the  act  of  Mar.  3, 1927,  which 
were  inconsistent  therewith,  and  did  not 
affect  the  authority  established  in  the 
earlier  act  to  lease,  for  oil  and  gas  develop- 
ment, lands  withdrawn  by  Executive  order 
for  Indian  purposes  or  for  the  use  and 
occupancy  of  Indians. 
Oil  and  Oas  Leasing  on  Lands  Withdrawn 
by  Executive  Order  for  Indian  Purposes  in 
Alaska,  M-36652  (May  14,  1963) 

70  I.D.  166 

While  both  the  Indian  Allotment  Act  of 
1887,  24  Stat.  388,  and  the  Alaska  Allot- 
ment Act,  34  Stat.  197,  as  amended,  70 
Stat.  954,  are  representative  of  the  method 
which  was  used  to  grant  land  to  "uncivi- 
lized" persons  in  the  late  nineteenth  and 
early  twentieth  centuries,  the  specific  re- 
quirements of  the  numerous  allotment 
statutes  enacted  during  that  time  vary 
according  to  the  particular  situations 
which  they  were  intended  to  meet  and  the 
two  acts  should  not  be  read  in  pari  materia 
to  impose  identical  requirements  on  appli- 
cants under  each  statute. 

The  effect  of  the  enactment  of  Depart- 
mental regulations  in  the  1956  amendment 
to  the  Alaska  Allotment  Act,  70  Stat.  954, 
was  to  make  mandatory  under  the  statute 
the  determination  of  use  and  occupancy 
which,  prior  to  the  1956  amendment,  had 
been  discretionary  except  where  the  claim 
of  a  preference  right  was  involved,  but 
the  amendment  did  not  bind  the  Depart- 
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ment  to  the  exclusive  consideration  of  the 
specific  elements  of  proof  which,  though 
listed  in  the  regulations,  were  not  made  a 
part  of  the  amendment. 
Allotment  of  Land  to  Alaska  Natives, 
M-36662  (Sept.  21,  1964)  71  I.D.  340 

Where  a  federal  statute  provides  that 
the  reclamation  laws  shall  govern  the  con- 
struction, operation,  and  management  of 
project  works,  the  excess  land  provisions 
of  the  reclamation  laws  are  thereby  car- 
ried into  effect  unless  the  terms  of  the 
statute  provide  otherwise. 

The  language  of  section  1  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057;  43 
U.S.C.  sec.  617)  does  not  by  its  plain  terms 
create  or  recognize  a  water  right. 

Where  Congress  has  deemed  it  proper  to 
waive  or  modify  the  excess  land  laws  in 
certain  projects,  it  has  always  found  it 
appropriate  to  enact  positive  legislation 
setting  forth  the  exemption  or  other  modi- 
fication in  unmistakable  terms. 

Statutes  which  grant  privileges  or  relin- 
quish rights  of  the  public  are  to  be  strictly 
construed  against  the  grantee. 
Applicability  of  the  Excess  Land  Laws 
Imperial  Irrigation  District  Lands, 
M-36675  (Dec.  31,  1964)  71  I.D.  496 

II.  ADMINISTRATIVE  CONSTRUCTION 

Act  of  May  11,  1938  (52  Stat.  345),  as 
amended,  did  not  contemplate  that  title  to 
Columbia  River  fishery  facilities  con- 
structed on  State-owned  lands  would  pass 
to  the  States. 

Ownership  of  Big  Creek  Fish  Hatchery 
and  Other  Facilities,  M-36294  (Sept.  12, 
1955)  62  I.D.  364 

The  question  whether,  and  the  manner 
in  which,  minerals,  reserved  under  the 
Small  Tract  Act  of  June  1,  1938,  should  be 
disposed  of  requires  an  administrative  con- 
struction of  the  act.  So  construed  in  the 
light  of  the  general  policy  of  the  Congress 
it  is  concluded  that  the  minerals  are  sub- 
ject to  disposal,  that  "applicable  law"  as 
used  in  the  act  means  the  mining  law  and 
the  mineral  leasing  laws  each  within  its 
own  scope. 

Whether  Titanium  Minerals  in  Land  Cov- 
ered by  Small  Tract  Leases  or  Patents  will 
Become  Subject  to  Lease  upon  Promulga- 
tion by  the  Secretary  of  the  Interior  of  the 


Regulations  Authorized  by  the  Act  of  June 
1,  1938  (52  Stat.  609;  W  U.S.C.  sec.  682b), 
M-36308  (Oct.  28,  1955) 

The  fund  appropriated  to  the  Secretary 
of  the  Interior  under  section  8  of  Public 
Law  478  (83d  Cong.,  2d  sess.),  68  Stat.  452, 
is  to  be  expended  "for  the  purpose  of  relo- 
cating the  members  of  the  Yankton  Sioux 
Tribe  *  *  *  in  a  manner  that  will  re- 
establish and  protect  their  economic,  social, 
religious,  and  community  life."  A  pro- 
posed plan  of  evenly  dividing  the  funds 
between  qualified  families  and  disbursing 
to  them  on  the  basis  of  family  programs  is 
not  authorized  by  the  act.  The  language 
of  the  act  indicates  that  the  funds  should 
be  equitably  distributed  on  the  basis  of 
need. 

Interpretation  of  Section  8  of  Public  Law 
478  (83d  Cong.,  2d  sess.),  68  Stat.  452, 
M-36319    (Jan.  5,  1956) 

Under  the  act  of  Aug.  14,  1955  (69  Stat. 
725),  the  phrase  "development  or  utiliza- 
tion of  natural  resources"  cannot  be  con- 
strued to  authorize  the  granting  of  mining 
or  oil  and  gas  leases.  Interpreting  the 
language  of  the  act  as  a  whole,  natural 
resource  development  is  involved  only  in- 
sofar as  it  is  done  to  implement  any  of  the 
purposes  for  which  leases  may  be  granted 
as  specified  therein. 

Mining  Leases  on  Unassigned  Lands  Lo- 
cated on  the  Colorado  River  Reservation, 
M-36327  (Jan.  19,  1956) 

A  long  continued  and  uniform  adminis- 
trative interpretation  of  a  statute  is  en- 
titled to  great  weight  in  its  construction, 
particularly  where  Congress  has  accepted, 
and  acted  upon  the  basis  of,  the  adminis- 
trative interpretation. 
Max  Barash,  The  Texas  Company, 
A-27239  (Feb.  14,  1956)  63  I.D.  51 

The  act  of  Oct.  17,  1940  (54  Stat.  1187; 
50  U.S.C.  App.  561),  commonly  known 
as  the  Soldiers'  and  Sailors'  Civil  Relief 
Act,  has  no  application  to  leases  or  permits 
on  Indian  lands. 

Even  if  applicable  to  Indian  lands,  the 
provisions  of  the  Soldiers'  and  Sailors' 
Civil  Relief  Act,  which  protect  the  rights 
of  persons  in  the  military  service  from 
forfeiture  or  prejudice,  would  not  apply  to 
action   taken   under  a   permit  on   Indian 
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lands  to  reduce  the  area  of  the  permit 
where  the  permit  expressly  provides  for 
such  a  reduction  at  any  time  in  the  discre- 
tion of  the  Commissioner  of  Indian  Affairs 
since  such  action  does  not  result  from  any 
failure  by  the  permittee  to  do  any  act  that 
he  might  have  done  if  he  had  not  been  in 
the  military  service. 

Applicability  of  Soldiers'  and  Sailors' 
Civil  Relief  Act  to  Grazing  Leases  and 
Permits  on  Indian  Lands,  M-36335 
(Mar.  15,  1956) 

In  section  22  of  the  Klamath  Termina- 
tion Act  (08  Stat.  723:  25  U.S.C.  564u) 
the  words  "any  other  contract  heretofore 
approved"  do  not  apply  to  tribal  loan  con- 
tracts. The  operation  of  section  20  which 
permits  the  Secretary  to  set  off  certain 
funds  against  the  entire  indebtedness  of  a 
borrower  at  the  time  he  withdraws  from 
the  tribe  is  not  an  abrogation  of  the  con- 
tract which  would  be  prohibited  under  sec- 
tion 22.  A  necessary  requirement  to 
obtain  a  tribal  loan  is  membership  in  the 
tribe  and  when  the  membership  is  ended 
by  the  member's  voluntary  election  he  con- 
sents among  other  things  to  settlement  of 
his  loan  account. 

Interpretation  of  Sections  20  and  22  of 
Klamath  Termination  Act  as  Applied  to 
the  Tribal  Indebtedness  of  Withdraiving 
Members,  M-36337  (Mar.  26, 1956) 

Section  IV  of  the  act  of  Sept.  3, 
1954  (68  Stat.  1191),  authorizes  the  Sec- 
retary of  the  Army  to  make  available 
from  appropriated  sums  to  be  charged 
against  the  cost  of  construction  of  the 
Oahe  project  additional  appropriations 
which  shall  be  expended  for  the  relocation 
and  reconstruction  of  roads  and  bridges 
on  the  Cheyenne  River  Reservation. 
Under  this  section  the  Corps  of  Engineers 
is  required  to  furnish  a  road  system  which 
will  restore  the  transportation  facility 
equivalent  to  that  available  to  the  Indians 
before  the  flooding.  A  mere  replacement 
of  number  of  bridges  and  miles  of  road 
flooded,  without  consideration  of  the  site 
at  which  the  Indians  relocate  themselves, 
is  not  sufficient. 

Funds  appropriated  for  the  rehabilita- 
tion of  the  members  of  the  Cheyenne  River 
Tribe  under  section  V  of  the  act  of  Sept.  3, 


1954  (68  Stat.  1191),  are  not  to  be  with 
drawn  from  this  use  for  the  purpose  of 
reconstructing  a  road  system  or  other 
facility  maintained  by  the  Bureau  of  In- 
dian Affairs.  The  relocating  of  such  road 
systems  is  to  be  undertaken  by  the  Corps 
of  Engineers  as  provided  in  section  IV  of 
the  act  and  the  cost  of  relocation  is  to  be 
charged  against  the  cost  of  construction 
of  the  Oahe  project. 
Interpretation  of  Section  IV,  Public  Law 
116  (68  Stat.  1191),  Re  Responsibility  for 
Construction  of  Roads  on  Cheyenne  River 
Reservation,  M-36347  (May  31,  1956) 

The  act  of  Aug.  15,  1953  (67  Stat.  590; 
18  U.S.C.  sec.  1157),  does  not  nullify  local 
ordinances  duly  passed  by  Indian  tribal 
councils,  nor  does  it  impose  additional 
limitations  on  the  tribe's  authority  to  con- 
trol by  permit  the  removal  of  any  livestock 
kept  on  the  reservation.  However,  under 
this  act,  the  superintendent  may  only  issue 
permits  for  sale  of  restricted  livestock. 
Attempted  Ordinance  by  Fort  Hall  Busi- 
ncss  Council  Re  Permits  for  Sale  of  Live- 
stock and  Branding,  M-36363  (Aug.  24, 
1956) 

The  act  of  Mar.  29,  1956  (70  Stat.  62), 
clarifies  and  makes  definite  the  authority 
to  approve  mortgages  given  the  Secretary 
of  the  Interior  and  his  duly  authorized 
representative  under  prior  acts.  Certifi- 
cates of  indebtedness  giving  rise  to  a  State 
statutory  lien  against  real  property  for 
public  assistance  granted  are  not  deemed 
to  be  mortgages  which  may  be  approved 
under  authority  of  this  act. 
Interpretation  of  Act  of  March  29,  1956 
(10  Stat.  62),  as  to  Use  of  Approved  Mort- 
gages or  Certificates  of  Lien  on  Indian 
Trust  Lands  for  Enforcing  Reimburse- 
ments of  Public  Assistance  Grants  in  Mon- 
tana to  Indians,  M-36370  (Nov.  29,  1956) 

Administrative  rulings  cannot  thwart 
the  plain  purpose  of  a  valid  law  nor  can 
prior  administrative  practice  remedy  an 
absence  of  lawful  authority. 

Administrative  rulings  and  practices 
cannot  enlarge  the  application  of  the 
opinion  of  the  Associate  Solicitor  dated 
Oct.  22,  1947  (M-35004),  which  advised 
that  full  payment  of  the  reimbursable 
costs  by  a  district  relieved  the  excess  lands 
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in  that  district  from  the  statutory  restric- 
tions on  supplying  water  to  such  lands. 
Proposed    Contract   Between    the    United 
States  and  the  Kings  River  Conservation 
■    District,  M-36457   (July  10,  1957) 

64  I.D.  273 


" 


The  statutes  have  been  construed  ad- 
ministratively and  by  the  Congress  in  ap- 
propriating funds  and  authorizing  projects 
as  permitting  the  Interior  Department  to 
conduct  project  investigations  for  one  or 
more  multiple  purposes  either  related  or 
not  directly  related  to  irrigation. 
Authorization  for  Bureau  of  Reclamation 
to  Investigate  Pleasant  Valley  Develop- 
ment, M-36505  (Mar.  28, 1958)    65  I.D.  129 

Where  the  Department  places  a  different 
interpretation  on  an  act  of  Congress  from 
that  previously  adopted,  its  decision  an- 
nouncing the  new  interpretation  of  the 
statute  is  to  be  given  prospective  applica- 
tion only  and  actions  previously  taken  in 
extending  oil  and  gas  leases  under  the 
overruled  interpretation  of  the  statute  will 
not  be  disturbed. 

Franco     Western    Oil    Company    et    al., 
A-27607   (Supp.)    (Sept.  30,  1958) 

65  I.D.  427 

In  apportioning  Federal  funds  for  wild- 
life restoration  purposes  under  section  4 
of  the  Pittinan-Robertson  Act  (50  Stat. 
918;  16  U.S.C.,  1952  ed.  sec.  669c),  as 
amended,  the  Secretary  of  the  Interior 
should  include  as  "license  holders  of  each 
State"  all  individuals  to  whom  a  State  has 
issued  one  or  more  licenses ;  he  should  not 
include  all  licenses  issued  by  a  State  when, 
under  State  law,  more  than  one  license  may 
be  issued  to  a  single  individual. 

In  apportioning  Federal  funds  for  wild- 
life purposes  under  section  4  of  the  Pitt- 
man-Robertson  Act  the  Secretary  of  the 
Interior,  acting  through  such  rules  and 
regulations  as  he  deems  appropriate,  is 
entitled  to  require  from  each  State  to 
which  he  apportions  funds,  a  duly  executed 
certificate  of  the  number  of  license  holders 
in  the  State  before  he  determines  the 
amount  of  the  annual  sums  payable  to  that 
State  under  the  Act. 

Interpretation  of  Section  //  of  the  Pittman- 
Robertson  Act  (50  Stat.  918;  16  U.S.C, 
sec.  669c),  as  Amended,  M-36560  (June  4, 
1959)  66  I.D.  219 


The  Departmental  regulation  pertaining 
to  public  land  entries,  43  C.F.R.  401.9,  is 
based  upon  section  3  of  the  1912  Act.  Such 
regulation  cannot  render  nugatory  the 
policy  of  section  12  of  the  1914  Act,  per- 
taining to  the  breaking  up  of  large 
land  holdings. 

Departmental  actions  and  statements 
regarding  excess  lands  prior  to  1947  did 
not  for  the  most  part  consider  question  of 
prepayment  or  early  payment  of  construc- 
tion charges;  but  involved  question  as  to 
the  effect  of  subsequent  payments  and  as- 
sumed applicability  of  section  3  of  the 
1912  Act.  Such  expressions,  being  differ- 
ent from  the  problem  presented  under  the 
recordable  contract  requirement  of  the 
Omnibus  Adjustment  Act  of  1926  and  un- 
der its  predecessor  provision,  section  12 
of  the  Reclamation  Extension  Act  of  1914, 
have  no  bearing  upon  the  applicability  of 
the  recordable  contract  requirements  of 
section  46  of  the  1926  Act  to  repayment 
contracts. 

The  origin  of  the  proposal  to  avoid  the 
effect  of  section  46  of  the  1926  Act  rests 
upon  the  Associate  Solicitor's  Memoran- 
dum Opinion,  M-35004,  of  Oct.  22,  1947, 
and  Administrative  Letter  No.  303  of  the 
Bureau  of  Reclamation,  dated  Dec.  16, 
1947. 

The  reliance  upon  administrative  con- 
struction in  the  interpretation  of  a  statute 
is  to  be  restricted  to  cases  where  the  con- 
struction is  really  one  of  doubt  and  where 
those  to  be  affected  have  relied  on  the  prac- 
tical construction. 

Proposed  Repayment  Contracts — Kings 
and  Kern  River  Projects,  M-36634 
(Dec.  26,1961)  68  I.D.  372 

The  Departmental  regulation,  currently 
found  at  43  CFR  230.70,  which  provides 
that  section  5  of  the  act  of  June  17,  1902 
(32  Stat.  388,  389;  43  U.S.C.  sec.  431),  does 
not  prevent  the  recognition  of  a  vested  wa- 
ter right  for  more  than  160  acres  and  the 
protection  of  same  by  allowing  the  contin- 
ued flowing  of  the  water  covered  by  the 
right  through  works  constructed  by  the 
Government  under  appropriate  regulations 
and  charges,  applies  only  to  special  situa- 
tions where  existing  physical  facilities  or 
water  rights  are  acquired  under  the  author- 
ity of  section  10  of  the  1902  Act  (32  Stat. 
389,  390;  43  U.S.C.  sec.  373)  for  incorpora- 
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tion  in  a  project  and  where  the  lands  to 
which  the  water  right  appertains  are  not 
included  within  that  project.  This  regula- 
tion was  intended  as  a  codification  of  the 
Opinion  of  Assistant  Attorney  General,  34 
L.D.  351  (Jan.  6,  1906). 
Applicability  of  the  Excess  Land  Laws  Im- 
perial Irrigation  District  Lands,  M-36675 
(Dec.  31,  1964)  71  I.D.  496 

in.  IMPLIED  REPEALS 

The  inclusion  of  Alaska  within  the  am- 
bit of  the  Social  Security  Act  has  freed  the 
Territory  pro  tanto  from  any  restriction 
against  accepting  advances  from  the  Un- 
employment Trust  Fund  established  under 
that  act  which  might  otherwise  have  been 
contained  in  48  U.S.C.  sec.  77. 
Advances  to  Alaska  From  Unemployment 
Trust  Fund,  M-36262  (Feb.  10,  1955) 

A  general  provision  in  a  statute  for  the 
repeal  of  inconsistent  statutes  does  not  re- 
peal a  provision  of  an  earlier  statute  if  the 
two  provisions  have  no  "positive  repug- 
nancy." 

Right-of-Way  Provisions  of  the  Federal 
Aid  Highway  Act  of  November  9, 1954,  and 
the  Federal  Aid  Highway  Act  of  1956, 
M-36366  (Aug.  28,  1956) 

Repeal  by  implication  is  not  favored,  and 
if  two  constructions  are  possible  that  one 
will  be  adopted  which  operates  to  support 
the  earlier  act,  rather  than  to  repeal  it  by 
implication.  Also,  there  can  be  no  repeal 
by  implication  where  the  act  expressly  pro- 
vides for  continued  operation  of  prior  acts. 
Yearly  Rentals  on  Mining  Claims  Validly 
Initiated  Before  the  Date  of  the  Act  of  May 
27,  1955,  Within  the  Papago  Indian  Reser- 
vation, Arizona,  M-36441  (June  25,  1957) 

The  powersite  reserve  in  1931  was  a 
legislative  withdrawal,  in  part  created  by 
act  of  Congress.  If  section  2  of  the  act  of 
Mar.  4,  1931  (46  Stat.  1547),  revoked  it, 
that  revocation  amounted  to  a  repeal  of 
section  24  of  the  Federal  Water  Power  Act 
to  the  extent  that  it  applied  to  these  lands. 
Effect  of  Section  2  of  the  Act  of  March  4, 
1931  (46  Stat.  1547),  Upon  the  Right  to  Lo- 
cate Non-Metalliferous  Minerals  Within 
Powersite  Reserve  No.  696,  M-36453 
(Aug.  15,  1957) 


While  the  law  generally  does  not  favor 
repeals  by  implication,  the  amendment  of 
an  act  by  the  substitution  of  language 
which  omits  the  words  of  a  previous  inter- 
mediate amendment  constitutes  a  repeal  of 
that  intermediate  amendment,  in  the  ab- 
sence of  indications  of  a  contrary  Congres- 
sional intent. 
Leasing  of  Crow  Indian  Lands,  M-36644 
(Nov.  29,  1962)  69  I.D.  203 


IV.  LEGISLATIVE  HISTORY 

Act  of  May  11,  1938  (52  Stat.  345).  as 
amended,  did  not  contemplate  that  title 
to  Columbia  River  fishery  facilities  con- 
structed on  State-owned  lands  would  pass 
to  the  States. 

Ownership  of  Big  Creek  Fisfi  Hatchery 
and  Other  Facilities,  M-36294  (Sept.  12, 
1955)  62  I.D.  364 


Although  the  legislative  history  of  an 
act  of  Congress  may  not  be  drawn  upon  to 
establish  a  meaning  or  intent  contrary 
to  the  clear  language  of  the  act,  this  rule 
is  without  application  where  the  legisla- 
tive history  supports,  rather  than  dis- 
regards, the  clear  language  of  the  statute. 
Interpretation  of  the  Cheyenne  River  Act 
of  September  3,  1954  (68  Stat.  1191),  | 
M-36323  (Jan.  12,  1956)  63  I.D.  7 

Where  Congress,  over  a  long  period  of 
time,  has  consistently  spelled  out  in  detail 
the  conditions  under  which  it  has  granted 
the  right  to  extensions  of  oil  and  gas 
leases  or  the  limitations  on  that  right  are 
apparent,  departure  from  that  practice, 
which  would  result  in  an  illogical  and  ap- 
parently un^Hstifiable  grant,  justifies  an 
examination  of  available  extraneous  aids, 
including  the  legislative  history  of  the  law 
for  the  purpose  of  testing  the  language  of 
the  law  against  the  intent  of  its  enactment. 
If  it  is  clear  that  the  intent  was  different 
than  the  language  implies,  then  such  a  con- 
struction will  be  given  to  it  as  appears 
justified  as  a  result  of  such  examination. 
So  construed,  paragraph  (6)  of  the  act  of 
July  29,  1954,  authorizes  extensions  for 
undeveloped  portions  of  leases  created  by 
one  or  more  partial  assignments  of  a  lease 
in  its  extended  term  because  of  any  other 
provision  of  the  Mineral  Leasing  Act  but 
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does  not  authorize  such  extensions  because 
of  partial  assignments  of  leases  which  are 
in  their  extended  term  pursuant  to  said 
paragraph  (6). 

Whether  the  Grant  of  an  Extension  to  As- 
i  signed  Undeveloped  Portions  of  Leases  in 
I  Their  Extended   Terms  Because  of  Any 
[  Provision  of  the  Mineral  Leasing  Act  of 
.February  25,  1920  (41  Stat.  431;  30  U.S.C. 
.see.  181),  as  Amended  by  the  Act  of  July 
;  29.  1954  (68  Stat.  585),  Includes  an  Exten- 
sion of  a  Lease  Because  of  an  Assignment 
\-Made  Within  an  Extended  Term  Pursuant 
to  That  Grant,  M-36432  (May  13,  1957) 

64  I.D.  127 

A  proviso  will  be  applied  to  all  sections 
of  an  act  if  it  can  be  determined  that  that 
was  the  legislative  intention.  A  savings 
clause  preserves  rights  and  liabilities 
accrued,  duties  imposed,  and  penalties 
incurred  from  the  operation  of  a  repeal 
statute.  The  appropriate  office  of  a  pro- 
viso is  to  restrict  or  modify  the  enacting 
clause  and  not  to  enlarge  it  or  confer  a 
power. 

Yearly  Rentals  on  Mining  Claims  Validly 
Initiated  Before  the  Date  of  the  Act  of 
May  27,  1955,  Within  the  Papago  Indian 
Reservation,  Arizona,  M-36441  (June  25, 
1957) 

Subsection  (d)  (5)  of  section  1  of  the 
act  of  Apr.  22,  1954  (68  Stat.  57),  as 
amended  by  the  act  of  July  11,  1956  (70 
Stat.  529;  43  U.S.C,  1952  ed.,  Supp.  IV, 
sec.  870),  which  requires  that  when  at  the 
time  rents,  royalties,  and  bonuses  accrue, 
the  lands  or  deposits  covered  by  a  single 
lease  are  owned  in  part  by  the  State  and 
in  part  by  the  United  States,  they  shall  be 
allocated  between  them  in  proportion  to 
the  acreage  in  the  lease  owned  by  each, 
applies  only  during  such  period  as  the 
3ingle  lease  is  an  outstanding,  valid  lease 
embracing  both  State  and  Federal  lands 
jor  deposits.  When  the  lease  terminates 
in  any  manner  in  its  entirety,  or  terminates 
3r  is  assigned  as  to  all  of  the  State  land, 
Dr  as  to  all  of  the  Federal  land,  subsection 
j(d)  (5)  ceases  to  be  operative  with  respect 
:o  the  land  in  the  lease. 
Construction  of  Subsection  (d)  (5),  Act  of 
Ipril  22,  195b  (68  Stat.  57),  as  Amended 
July   11,   1956    (70  Stat.   529;  4$   U.S.C, 


1952   ed.,   Supp.,  IV,   sec.   870),   M-36460 
(July  30,  1957) 

Where  an  act  clearly  authorizes  the  Sec- 
retary of  the  Interior  to  take  action  when 
he  determines  that  such  action  would  be 
in  the  public  interest  and  the  only  qualifi- 
cation on  that  authority  is  that  he  is 
directed  to  issue  regulations  governing 
such  action  resort  to  the  legislative  history 
or  other  extraneous  aids  to  construction 
in  an  effort  to  so  construe  the  law  as  to 
shear  the  Secretary  of  all  discretion  is  not 
authorized. 

Leasing  of  Oil  and  Gas  Deposits  Under 
Rights-Of-Way,  M-36465  (Aug.  9,  1957) 

A  reservation  of  land  in  furtherance  of 
a  public  purpose  will  not  be  deemed  to 
have  been  vacated  by  an  act  passed  there- 
after where  the  purpose  of  the  act  may  be 
served  without  revoking  the  reservation 
and  the  legislative  history  discloses  no  in- 
tention to  do  so  and  the  text  of  the  law 
does  not,  in  terms,  revoke  it. 
Effect  of  Section  2  of  the  Act  of  March  4, 
1931  (46  Stat.  1547),  Upon  the  Right  to 
Locate  Non-Metalliferous  Minerals  Within 
Powersite  Reserve  No.  696,  M-36453 
(Aug.  15,  1957) 

When  the  question  arises  whether  a 
statute  is  mandatory  or  directory,  it  is 
necessary  to  determine  the  intent  of  Con- 
gress and  when  resort  to  the  legislative 
history  shows  not  only  that  the  purpose 
to  be  served  requires  a  construction  that 
the  statute  is  mandatory  but  evidence  of 
a  positive  intent  to  make  it  so  it  must  be 
treated  as  such. 

Construction  of  Recording  Requirement  of 
Section  4,  Act  of  August  11,  1955  (69  Stat. 
681;  30  U.S.C.  sec.  623),  M-36429  (Oct.  30, 
1957)  64  I.D.  393 

The  literal  terms  of  individual  provi- 
sions of  an  entire  act  cannot  be  isolated 
and  adhered  to  blindly,  but  the  act  must 
be  construed  as  a  whole  to  give  effect  to 
the  intent  of  the  legislature,  and  legisla- 
tive materials  are  an  appropriate  aid  in 
determining  such  intent. 
Responsibility  of  the  Secretary  of  the  In- 
terior Under  the  Flood  Control  Act  of  1944 
for  Irrigation  Functions  at  Dam  and  Res- 
ervoir Projects   Operated   Under  the  Di- 
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rcction  of  the  Secretary  of  the  Army, 
M-36475  (Nov.  1.  1957)  65  I.D.  525 

[This  opinion  was  not  released  until  Dee. 
15,  1958,  the  date  of  the  Attorney  General's 
opinion  regarding  it.     See  65  I.D.,  p.  5^9.] 

Where  apparent  administrative  con- 
struction of  a  bill  contained  in  a  report  to 
the  congressional  committee  in  charge  of 
the  bill  is  accompanied  by  a  proposed 
clarifying  and  limiting  amendment  upon 
which  Congress  takes  no  action  and  the 
law  considered  as  a  whole  reasonably 
warrants  a  different  construction  more 
consistent  with  the  apparent  intent  of  Con- 
gress the  latter  will  be  adopted  particu- 
larly when  subsequent  administrative 
practice  conforms  to  it  rather  than  to  the 
prior  administrative  construction. 
Authority  to  Extend  a  Segregated  Lease 
for  2  Years  From  the  Date  of  Discovery  of 
Oil  or  Gas  in  Paying  Quantities  During  an 
Extended  Term  on  any  Other  Segregated 
Portion  of  the  Lands  Originally  Subject  to 
the  Same  L-ase,  M-36472  (Nov.  20,  1957) 

Where  an  act,  in  apparently  mandatory 
language,  requires  the  filing  of  a  location 
notice  for  record  within  60  days  after  the 
date  of  location  of  land  in  a  powersite  re- 
serve, it  is  competent  to  examine  the  legis- 
lative history  to  see  if  it  supports  the  con- 
clusion that  it  was  intended  to  make  the 
requirement  a  mandatory  one.  The  ac- 
ceptance by  Congress  of  the  administrative 
determination  of  language  by  the  agency 
designated  to  administer  the  law  if 
enacted  and  the  enactment  of  the  bill 
without  change  in  the  language  or  evi- 
dence of  an  intent  to  have  the  language 
construed  otherwise  is  persuasive  that  it 
should  be  construed  as  mandatory. 

Where  Congress,  by  enacting  the  lan- 
guage in  a  bill  without  change,  adopts  an 
administrative  construction  that  failure 
to  comply  with  a  certain  provision  (if  the 
bill  becomes  a  law)  "will  render  the  claim 
null  and  void,"  it  will  be  assumed  that  the 
result  indicated  was  the  result  Congress 
intended. 

Mineral  Locations  on  Powersite  With- 
drawals—Act of  August  11,  1955  (69  Stat. 
681;  30  U.S.C.  Sees.  621-625),  M-36468 
(Mar.  6,  1958) 


The  statutes  have  been  construed  ad 
ministratively  and  by  the  Congress  in  ap 
propriating  funds  and  authorizing  projects 
as  permitting  the  Interior  Department  t< 
conduct  project  investigations  for  one  oi 
more  multiple  purposes  either  related  oi 
not  directly  related  to  irrigation. 
Authorization  for  Bureau  of  Reclamatiot 
to  Investigate  Pleasant  Valley  Develop 
ment,  M-36505  (Mar.  28,  1958) 

65  I.D.  12* 

The  legislative  history  of  the  Hawai 
Statehood  Act  clearly  shows  that  Congress 
authorized  the  Territorial  Governor  t(' 
continue  to  discharge  the  duties  of  his 
Territorial  office  while  seeking  elective 
office  in  the  new  State  government. 
Applicability  of  the  Hatch  Act  to  the  Gov 
ernor  of  the  Territory  of  Hawaii,  M-3657( 
( June  12,  1959 )  66  I.D.  28] 

The  legislative  history  of  section  20  ol 
the  Alaska  Statehood  Act  of  July  7.  195* 
(72  Stat.  339),  makes  it  clear  that  the  acl 
revoked  the  withdrawals  of  coal  land  made 
under  authority  of  section  2  of  the  act  oi 
Oct.  20,  1914  (38  Stat.  742;  48  U.S.C.  sec 
433). 

Proposed  Public  Land  Order  Opening  Coa\ 
Reserves  in  Alaska,  M-36572  (Aug.  20 
1959) 


The  act  of  Mar.  3,  1873  (17  Stat.  602 ;  asj 
amended,  43  U.S.C.  sec.  174),  author izingi 
settlers  under  the  homestead  or  other  set 
tlement  laws  to  transfer  portions  of  theii 
claims  for  certain  stated  purposes  does  not 
provide  for  the  granting  of  easements  and 
has  no  effect  on  the  right  of  the  settler  tc 
grant  them.  Its  sole  purpose  is  to  author 
ize  the  transfer  of  land. 
Acquisition  of  Pipeline  Right-of-Way 
Across  Homestead  Entries  in  Alaska, 
M-36601  (June  8,  1960) 

Congress  had  no  intent  in  the  enactment 
of  the  act  of  Aug.  9,  1912  (37  Stat.  265; 
43  U.S.C.  541),  to  modify  the  anti-specula 
tion  and  anti-monopoly  purpose  underlying 
the  excess  land  provisions  of  the  1902  Act. 

The  preconstruction  requirement  of  sec- 
tion 12  of  the  Reclamation  Extension  Act 
of  1914  (38  Stat.  686,  689;  43  U.S.C.  418) 
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that  owners  of  private  lands  agree  to 
dispose  of  all  lands  in  excess  of  the  area 
deemed  sufficient  for  the  support  of  a  fam- 
ily, was  designed  specifically  to  cope  with 
the  special  problem  of  initially  breaking  up 
excess  holdings  and  of  preventing  owners 
of  excess  lands  from  profiting  by  the  exist- 
ence of  the  project  at  the  expense  of 
purchasers. 

Section  46  of  the  act  of  May  25,  1926 
(44  Stat.  636,  649;  43  U.S.C.  sec.  423(e)), 
requiring  that  the  holder  of  excess  land 
execute  a  recordable  contract  as  a  condi- 
.  tion  to  the  receipt  of  project  water  is  an 
,  extension  of  the  policy  embodied  in  section 
12  of  the  Reclamation  Extension  Act  of 
1914. 

Proposed  Repayment  Contracts — Kings 
and  Kern  River  Projects,  M-36634 
■  (Dec.  26,  1961)  68  I.D.  372 

,  The  common  denominator  of  legislative 
intent  regarding  the  San  Luis  legislation 
can  be  derived  from  the  debates.  First, 
Congress,  in  the  enactment  of  the  1960 
Act,  intended  that  no  benefits  were  to  be 
conferred  on  the  State  service  area  by 
Federal  investments  without  carrying  the 
burdens  of  Federal  law.  Second,  Congress 
intended  no  encroachment  on  the  right  of 
the  State  to  develop  its  own  resources, 
unless  Federal  interests  could  not  be  other- 
wise protected. 

Congress,  in  enacting  the  San  Luis  legis- 
lation, did  not  intend  to  apply  section  2  of 
the  Warren  Act  to  the  State  service  area 
because  the  National  Reclamation  policy, 
which  Congress  implemented  in  the  San 
Luis  Act,  is  that  the  acreage  limitation 
follows  Federal  investment. 
Agreement  with  State  of  California  for 
Construction  of  San  Luis  Unit,  Central 
Valley  Project,  M-36635   (Dec.  26,  1961) 

68  I.D.  412 

Where  Congress  specifically  prohibited 
the  construction  of  works  for  the  protec- 
tion of  Rainbow  Bridge  National  Monu- 
ment with  funds  appropriated  for  fiscal 
years  1961,  1962,  and  1963  for  the  construc- 
tion of  Glen  Canyon  Dam  and  Reservoir, 
the  legislative  history  related  to  the  appro- 
priation acts  expresses  the  Congressional 
intention  to  suspend  those  provisions  of 
sections  1  and  3  of  the  Colorado  River 
Storage  Project  Act  relating  to  the  taking 


of  protective  measures  to  preclude  impair- 
ment of  the  Monument  and  precluding  the 
construction  of  any  dam  or  reservoir 
within  any  national  park  or  monument. 

Congress  may  supersede  or  suspend  the 
provisions  of  a  basic  act  by  an  appropria- 
tion act  provision  which  is  in  the  form  of 
a  limitation  on  the  availability  of  funds, 
and  inquiry  must  be  had  to  the  legislative 
history  of  any  such  appropriation  act  pro- 
vision to  determine  the  intention  of  Con- 
gress in  this  regard. 

Closure  At  Glen  Canyon  Dam,  M-36653 
(Mar.  18,  1963)  70  I.D.  200 

The  language  and  legislative  history  of 
the  act  of  Mar.  3,  1927,  together  with  the 
avowed  purpose  of  establishing  a  uniform 
policy  for  leasing  all  Executive  order  reser- 
vations for  Indian  purposes  compel  the 
conclusion  that  the  1927  act  is  applicable 
to  lands  in  Alaska. 

Oil  and  Gas  Leasing  on  Lands  Withdraicn 
by  Executive  Order  for  Indian  Purposes 
in  Alaska,  M-36652   (May  14,  1963) 

70  I.D.  166 

Where  the  language  of  an  act  is  silent 
on  the  question  of  interest,  resort  must  be 
had  to  the  legislative  history  of  the  appli- 
cable statute. 

Payment  of  Interest  on  the  Capital  Cost  of 
the  National  Fisheries  Center  and  Aqua- 
rium, M-36663  (Dec.  9,  1963)      70  I.D.  514 

The  legislative  history  of  section  2(f)  of 
the  Bonneville  Project  Act,  as  amended  on 
Oct.  23,  1945  (59  Stat.  546;  16  U.S.C. 
832a(f)),  expresses  an  intent  on  the  part 
of  Congress  to  authorize  the  Bonneville 
Power  Administrator  to  conduct  his  affairs 
in  a  matter  which  equates  his  authority 
with  that  of  private  business  enterprises. 
Canadian  Entitlement  Exchange  Agree- 
ments, M-36669  (July  20,  1964) 

71  I.D.  315 

The  legislative  history  of  the  Boulder 
Canyon  Project  Act  (45  Stat.  1057,  1066; 
43  U.S.C.  sees.  617-617t),  does  not  reveal 
that  Congress  intended  to  exempt,  by  im- 
plication or  otherwise,  the  private  lands 
within  Imperial  Valley  from  the  federal 
excess  land  laws. 

Applicability  of  the  Excess  Land  Laws  Im- 
perial Irrigation  District  Lands,  M-36675 
(Dec.  31,  1964)  71  I.D.  496 
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STOCK-RAISING  HOMESTEADS 

Where  stock-raising  homestead  entries 
were  properly  canceled  after  due  notice  to 
the  entryman,  he  does  not  apply  for  re- 
instatement until  over  12  years  later,  and 
he  does  not  establish  facts  justifying  re- 
instatement of  his  entries,  action  on  rein- 
statement will  nevertheless  be  suspended 
where  it  appears  that  the  entryman  may 
have  placed  improvements  worth  up  to 
$19,000  on  the  land  and  there  are  no  ad- 
verse interests  in  the  land ;  and  the  case 
will  be  remanded  for  a  determination  of 
the  facts  as  to  the  improvements. 

Since  the  enactment  of  the  Taylor  Graz- 
ing Act,  stock-raising  homestead  entries 
cannot  be  amended  to  include  additional 
land. 

Heirs  of  Albert  Peter  Mracek,  Alford  Roos, 
A-27051  (Apr.  13,  1955) 

An  entry  of  land  under  the  Stockraising 
Homestead  Act  segregates  the  land  entered 
into  two  separate  estates — the  surface  and 
the  mineral. 

Devearl    W.    Dimond,    A-27131    (July   5, 
1955)  62  I.D.  260 

Where  a  patent  was  issued  in  1919  con- 
taining a  mineral  reservation  to  the  United 
States  of  all  minerals  under  the  Stock- 
raising  Homestead  Act  of  Dec.  29, 
1916,  and  the  patentee  accepted  the  patent 
without  objection,  a  supplemental  patent 
without  a  mineral  reservation  as  to  part 
of  the  land  as  to  which  the  reservation 
may  have  been  erroneously  imposed  will 
not  be  issued  where  the  patentee  did  not 
object  and  the  successor  to  the  patentee 
has  held  title  for  24  years  without  protest 
and  the  Department  has  issued  an  oil  and 
gas  lease  for  the  land  involved. 
Conrad  Luft,  A-27246  (Feb.  13,  1956) 

63  I.D.  46 

Filing  an  application  for  designation  of 
land  as  suitable  for  stock-raising  home- 
stead entry  and  settlement  on  the  land 
before  it  was  withdrawn  from  entry  and 
settlement  and  reserved  for  classification 
under  the  Taylor  Grazing  Act  did  not  re- 
sult in  a  valid  right  to  a  stock-raising 
homestead  entry  thereon  where  the  land 
was  not  designated  as  suitable  for  such 
entry. 
Conrad  J.  Yede,  A-27534  (Jan.  24,  1958) 


The  Stockraising  Homestead  Act  of 
Dec.  29,  1916  (39  Stat.  862;  43  U.S.C.  sees. 
291-301),  as  amended,  does  not  in  terms, 
refer  to  Alaska. 

The  Stockraising  Homestead  Act  of 
1916,  as  amended,  is  held  to  be  locally 
inapplicable  to  Alaska  and  is  therefore  not 
extended  to  Alaska  by  section  3  of  the 
act  of  Aug.  24, 1912  (37  Stat.  512;  48  U.S.C. 
sec.  23).  Nor  is  it  so  extended  by  the 
fact  of  Alaskan  statehood,  since  the  1916 
act  does  not  now  apply  to  Alaska  nor  will 
it  so  apply  at  the  time  of  the  admission 
of  the  State  of  Alaska  into  the  Union  under 
the  provisions  of  the  Alaska  Statehood  Act 
of  July  7,  1958  (72  Stat.  339-352). 
Applicability  to  Alaska  of  the  Stock- 
Raising  Homestead  Act  of  December  29, 
1916  (39  Stat.  862;  43  U.S.C.  sees.  291-301), 
as  amended,  M-36537  (Nov.  25,  1958) 

An  application  for  a  stockraising  home- 
stead in  Alaska  is  properly  rejected  on  the 
ground  that  the  statute  authorizing  allow- 
ance of  stockraising  homesteads  is  not  ap- 
plicable to  Alaska. 
Yule  Kilcher,  A-28013   (Aug.  10,  1959) 

The  homestead  entry  and  mineral  reser- 
vation provisions  of  the  Stockraising 
Homestead  Act  were  impliedly  repealed  by 
the  Taylor  Grazing  Act  except  as  to  entries 
existing  when  the  latter  act  was  passed. 
Mineral  Reservations  in  Patents  to  be  Is- 
sued Under  the  Act  of  March  31,  1950  (64 
Stat.  39;  43  U.S.C,  1952  ed.,  sees.  375b- 
375f),  M-36583  (Sept.  29, 1959) 

An  application  for  a  stock-raising  home- 
stead   is    properly    rejected    because    the 
Stockraising  homestead  act  was  impliedly 
repealed  by  the  Taylor  Grazing  Act. 
Samuel  Jmjner,  A-28558   (Nov.  16,  1960) 

SUBMERGED  LANDS 

The  settled  law  applicable  to  tidelands 
and  submerged  lands  adjacent  to  incorpo- 
rated territories  of  the  United  States  is 
equally  applicable  to  the  unincorporated 
territory  of  Guam. 

As  a  general  rule,  navigable  waters  and 
the  soils  under  them,  which  is  to  say  tide- 
lands  and  submerged  lands,  adjacent  to 
the  unincorporated  territories  of  the  United 
States  are  held  in  trust  by  the  United 
States  for  the  use  of  all  of  the  people,  and 
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are  not  to  be  granted  away  in  the  absence 
of  specific  authorization  by  the  Congress. 

The  courts  have  not  differentiated  be- 
tween tidelands  and  submerged  lands,  on 
the  one  hand,  and  lands  resulting  from  the 
filling  of  such  lands  on  the  other,  with 
regard  to  the  acquisition  of  title  to  the  lat- 
ter by  abutting  upland  property  owners. 

Abutting  upland  property  owners  may 
not  assert  a  claim  of  title,  as  against  the 
United  States,  to  either  submerged  lands 
or  tidelands  adjacent  to  Guam;  nor  may 
they  assert  similar  claims  of  title  as  to 
land  which  results  from  the  filling  of  sub- 
merged lands  or  tidelands  by  such  owner, 
his  predecessor,  or  the  United  States. 
Rights  of  Abutting  Upland  Property  Oivn- 
ers  to  Claim  Title  to  Reclaimed  Land  Pro- 
duced by  Filling  on  Tidelands  and  Sub- 
merged Lands  Adjacent  to  the  Territory  of 
Guam,  M-36449   (Jan.  31,  1958) 

65  I.D.  193 

The  regulation  (43  CFR  192.42(d)(2)), 
which  fixes  a  minimum  area  of  640  acres 
for  oil  and  gas  lease  offers  unless  a  less 
area  is  surrounded  by  lands  not  available 
for  leasing  does  not  apply  to  submerged 
lands  excluded  from  the  upland  by  me- 
ander lines  of  the  public  survey  unless  such 
submerged  lands  have  been  determined  to 
be  beneath  waters  that  are  not  navigable. 
Applicability  of  4$  CFR  19242(d)(2)  to 
Beds  of  Nonnavigable  Waters  Adjacent  to 
Public  Lands,  M-36512  (July  29,  1958) 

In  view  of  the  vesting  of  title  in  the 
State  of  Alaska  to  tidal  and  submerged 
lands  within  3  geographical  miles  of  its 
coastline  under  the  Submerged  Lands  Act 
of  1953,  extended  to  Alaska  by  section 
6(m)  of  the  Statehood  Act,  the  Secretary 
of  the  Interior  now  has  no  authority  to 
withdraw  any  portion  of  those  lands  for  a 
wildlife  refuge. 

Authority  of  the  Secretary  of  the  Interior 
to  Withdraw,  for  a  Wildlife  Refuge,  a  Por- 
tion of  the  Tidal  and  Submerged  Lands 
Within  Three  Geographical  Miles  of  the 
Coastline  of  Alaska,  M-36562  (Aug.  21, 
1959) 

When  a  river  shifts  position  gradually 
so  as  to  submerge  land  on  one  shore  and 
later  accretions  form  on  the  opposite  shore 
covering  the  spot  formerly  on  the  other  side 
of  the  stream,  the  river  remains  the  bound- 


ary and  the  owner  of  the  shore  to  which  the 
accretion  attaches  gains  title  to  the  land 
formerly  belonging  to  the  opposite  owner. 
Henry  E.  Schemmel,  Ear  old  Eugene  Feese, 
A-29906  (Feb.  20, 1964) 

SUBMERGED  LANDS  ACT 
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I.  GENERALLY 

The  Submerged  Lands  Act  (67  Stat.  29), 
by  its  express  terms,  precludes  the  appli- 
cation of  its  provisions  to  territories  of  the 
United  States. 

Rights  of  Abutting  Upland  Property  Oivn- 
crs  to  Claim  Title  to  Reclaimed  Land  Pro- 
duced by  Filling  on  Tidelands  and  Sub- 
merged Lands  Adjacent  to  the  Territory 
of  Guam,  M-36449  (Jan.  31,  1958) 

65  I.D.  193 

Absent  congressional  legislation  to  the 
contrary  title  to  Alaska  tidelands,  includ- 
ing artificially  filled  tidelands,  passed  un- 
der the  common  law  to  the  State  of  Alaska 
upon  its  admission  to  the  Union.  The 
Submerged  Lands  Act  (act  of  May  22, 
1953;  67  Stat.  29;  43  U.S.C.,  sec.  1301  et 
seq.)  and  the  Alaska  Tidelands  Act  (act 
of  Sept.  7, 1957 ;  71  Stat.  623 ;  48  U.S.O.  sec. 
455),  confirm  this  common  law  principle 
and,  in  addition,  grant  other  submerged 
lands  to  Alaska.  The  only  exceptions  to 
such  grants  and  confirmations  are  those 
specified  in  the  acts.  As  to  such  excepted 
lands,  title  remains  vested  in  the  United 
States ;  as  to  all  other  tidelands,  whether 
filled  or  unfilled,  title  thereto  is  vested 
in  the  State  of  Alaska  upon  admission  into 
the  Union. 

Effect  of  Artificial  Fill  On  The  Title  To 
Alaska  Tidelands,  M-36600  (Jan.  19, 1961) 

Section  6(m)  of  the  Alaska  Statehood 
Act  provided  that  the  Submerged  Lands 
Act  of  1953  was  applicable  to  Alaska. 

Since  section  6(m)  of  the  Statehood  Act 
extended  to  the  new  State  the  provisions 
of  the  Submerged  Lands  Act,  then  the 
marine  animal  and  plant  life  throughout 
the  submerged  lands,  including  those  lands 
covered  by  the  Alaska  Tidelands  Act,  was 
granted  to  the  State. 

It  is  clear  from  the  expressed  language 
of  section  6(m)  of  the  Statehood  Act  that 
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Congress  intended  the  Submerged  Lands 
Act  to  be  applicable  to  Alaska  in  the  same 
manner  and  to  the  same  extent  as  all  other 
States  of  the  Union. 

Regulation  of  Sea  Otters  Within  the  Three- 
Mile  Limit,  M-36650   (Mar.  29,  1963) 

70  I.D.  107 

The  Submerged  Lands  Act  (act  of  May 
22,  1953,  c.  65,  67  Stat.  29;  43  U.S.C.  sees. 
1301-1315 )  relinquished  any  former  title  of 
the  United  States  to  lands  naturally  made 
as  islands,  which  formerly  were  "lands  be- 
neath navigable  waters,"  as  that  phrase  is 
defined  in  the  act.  Title  to  accretions  to 
public  lands  of  the  United  States  was  not 
affected  by  the  act. 

The  ruling  of  the  Bureau  of  Land  Man- 
agement of  the  Department  of  the  Interior 
in  the  case  of  Floyd  A.  Wallis  (BLM-A- 
036376),  as  affirmed  by  the  Secretary  of 
the  Interior,  65  I.D.  369  (1958),  to  the 
contrary  is  erroneous  and  should  be 
revoked. 

Title  to  Naturally  Made  Lands  Under  the 
Submerged  Lands  Act  (Dec.  20,  1963) 

71  I.D.  22 

The  Departmental  decision  in  Henry  8. 
Morgan,  Floyd  A.  Wallis  et  al.,  BLM-A- 
036376  (1956),  affirmed  by  the  Secretary 
of  the  Interior,  65  I.D.  369  (1958),  is  over- 
ruled to  the  extent  that  it  is  inconsistent 
or  in  conflict  with  the  conclusion  reached 
in  the  opinion  of  the  Solicitor  General 
issued  December  20, 1963. 

The  Submerged  Lands  Act  of  May  22. 
1953,  67  Stat.  29;  43  U.S.C,  sec.  1301  et 
seq.,  released  to  the  States  any  former  title 
of  the  United  States  to  lands  which  were 
formerly  beneath  navigable  waters  as  de- 
fined in  section  2(a)  of  the  act,  but  which 
emerged  as  islands  through  natural  proc- 
esses within  the  boundaries  of  the  States 
before  the  effective  date  of  the  act. 

Lands  which  are  "made"  as  that  term  is 
used  in  section  2(a)  (3)  of  the  Submerged 
Lands  Act  of  May  22,  1953,  67  Stat.  29 ;  43 
U.S.C,  sec.  1301  et  seq.,  include  lands 
which  are  formed  by  natural  processes  as 
well  as  those  which  are  man  made. 
Interpretation  of  the  Submerged  Lands 
Act,  M-36665  (Jan.  31,  1964)        71  I.D.  20 

See  Solicitor  General's  Opinion  December 
20,  1963,  p.  22 
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II.  RECLAIMED  LANDS 

Absent  congressional  legislation  to  the 
contrary  title  to  Alaska  tidelands,  includ- 
ing artificially  filled  tidelands,  passed 
under  the  common  law  to  the  State  of 
Alaska  upon  its  admission  to  the  Union. 
The  Submerged  Lands  Act  ( act  of  May  22, 
1953;  67  Stat.  29;  43  U.S.C,  sec.  1301  et 
seq.)  and  the  Alaska  Tidelands  Act  (act 
of  Sept.  7,  1957;  71  Stat.  623;  48  U.S.C 
sec.  455),  confirm  this  common  law 
principle  and,  in  addition,  grant  other  sub- 
merged lands  to  Alaska.  The  only  excep- 
tions to  such  grants  and  confirmations  are 
those  specified  in  the  acts.  As  to  such 
excepted  lands,  title  remains  vested  in  the 
United  States ;  as  to  all  other  tidelands, 
whether  filled  or  unfilled,  title  thereto  is 
vested  in  the  State  of  Alaska  upon  admis- 
sion into  the  Union. 

Effect  of  Artificial  Fill  On  The  Title  To 
Alaska  Tidelands,  M-36600  (Jan.  19,  1961) 
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I.  GENERALLY 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  surface 
resources  of  his  mining  claim,  it  must  be 
shown  that  there  has  been  a  valid  dis- 
covery within  the  meaning  of  the  mining 
laws  made  within  the  limits  of  his  claim 
to  prevent  its  being  subjected  to  the  terms 
and  limitations  of  section  4  of  that  act. 
United  States  v.  Clarence  E.  Payne, 
A-28653  (Aug.  30,  1961)  68  I.D.  250 

To  satisfy  the  requirement  for  a  dis- 
covery on  a  mining  claim  located  for  lime- 
stone or  silica  which  will  free  that  claim 
from  the  restrictions  of  section  4  of  the 
act  of  July  23,  1955,  it  must  be  shown  that 
the  exposed  materials  appearing  within 
the  limits  of  the  claim  could  have  been 
extracted,  removed  and  marketed  at  a 
profit  before  the  adoption  of  the  act. 
United  States  v.  Iron  Clad  Mining  Com- 
pany, A-28655  (Sept.  14,  1961) 


SURFACE    RESOURCES   ACT,   I 


913 


To  satisfy  the  requirement  for  a  dis- 
covery on  a  mining  claim  located  for  scoria 
which  will  free  that  claim  from  the  re- 
strictions of  section  4  of  the  act  of  July 
23, 1955,  it  must  be  shown  that  the  exposed 
materials  appearing  within  the  limits  of 
the  claim  could  have  been  extracted,  re- 
moved and  marketed  at  a  profit  before  the 
adoption  of  the  act. 

United    States    v.    Elmer    J.    Gustafson, 
A-28665  (Jan.  30,  1962) 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  surface 
resources  of  his  mining  claim  it  must  be 
shown  that  there  has  been  a  valid  dis- 
covery within  the  meaning  of  the  mining 
laws  made  within  the  limits  of  his  claim 
to  prevent  the  claim  from  being  subjected 
to  the  terms  and  limitations  of  section  4 
of  that  act. 

A  Government  mineral  examiner  inves- 
tigating a  mining  claim  prior  to  a  proceed- 
ing under  the  act  of  July  23,  1955,  has  no 
duty  to  test  a  claim  for  discovery  beyond 
examining  the  discovery  points  made  avail- 
able by  the  mining  claimant. 
United  States  v.  Spar  Mining  Company 
et  al.,  A-28786  (July  30, 1962) 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  surface 
resources  of  a  mining  claim,  a  valid  dis- 
covery must  be  shown  within  the  limits  of 
the  claim  by  the  same  evidence  which 
establishes  the  validity  of  a  mining  claim 
under  the  mining  laws  in  order  to  prevent 
subjection  of  the  claim  to  the  limitations 
and  restrictions  of  section  4  of  the  act. 
United  States  v.  Sam  Thompson  et  al, 
A-28727  (Aug.  1,1962) 

Personal  service  of  a  notice  to  miners 
that  a  statement  asserting  rights  to  the 
surface  of  their  claims  must  be  filed  under 
the  act  of  July  23,  1955,  is  not  required 
where  the  department  or  agency  request- 
ing publication  of  the  notice  has  complied 
with  the  terms  of  section  5(a)  of  the  act. 
Liooy  Gold  Corporation,  A-28800  (Aug.  15, 
1962) 

To  establish  the  validity  of  a  mining 
claim  which,  in  1954,  was  located  on  tie- 
count  of  deposits  of  a  common  variety  of 


building  stone,  the  mining  claimant  must 
show  that  on  or  before  July  23,  1955,  the 
stone  was  marketable  at  a  profit,  and  if 
the  validity  of  such  a  claim  is  not  so  estab- 
lished, the  claim  is  subject  to  the  limita- 
tions of  section  4  of  the  act  of  July  23, 
1955,  restricting  the  use  of  vegetative  and 
other  surface  resources  on  the  land  cov- 
ered by  the  claim. 

United  States  v.  Donald  J.  Morgan, 
A-28702  (Aug.  21,  1962) 

Where  the  date  on  which  a  mining 
claim  was  located  as  shown  by  a  verified 
statement  filed  under  the  act  of  July  23, 
1955,  is  a  date  when  the  land  was  within  a 
first  form  reclamation  withdrawal  and  so 
withdrawn  from  mining  location,  and 
after  the  verified  statement  is  filed,  evi- 
dence is  submitted  by  the  mining  claim- 
ants tending  to  show  that  the  claim  was 
first  located  on  a  date  when  the  land  was 
open  to  mining  entry,  the  Department  will 
not  declare  the  claim  null  and  void  for 
having  been  located  on  land  withdrawn 
from  mineral  entry  without  a  hearing  on 
the  question  of  the  date  on  which  the 
claim  was  located. 

Mr.  and  Mrs.  Ted  R.  Wagner,  A-28989 
(Oct.  30,  1962)  69  I.D.  186 

In  a  proceeding  under  subsection  5(c) 
of  the  act  of  July  23, 1955,  to  determine  the 
rights  of  a  mining  claimant  to  the  surface 
resources  of  his  mining  claim,  a  finding 
that  the  claim  is  subject  to  the  limitations 
and  restrictions  of  section  4  of  that  act  is 
proper  when  there  is  no  evidence  that  a 
discovery  of  a  valuable  mineral  deposit 
has  been  made  on  the  claim. 
United  States  v.  Joseph  Knox  et  al, 
A-29059  (Oct.  31,  1962) 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mineral  claimant  to  the  surface 
resources  of  his  mining  claims  it  must  be 
shown  that  there  have  been  valid  discover- 
ies within  the  meaning  of  the  mining  laws 
made  within  the  limits  of  each  of  his 
claims  to  prevent  the  claims  from  bring 
subjected  to  the  terms  and  limitations  of 
section  4  of  that  act. 

In  a  proceeding  under  section  5(c)  of 
the  act  of  July  23,  1955,  to  determine  the 
rights  of  a  mining  claimant  to  the  surfaces 
resources  of  his  millsite  claim  it  must  be 
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shown  that  there  is  a  present  use  or  occu- 
pancy of  the  mill  site  for  mining  or  milling 
purposes  in  order  to  avoid  the  terms  and 
limitations  of  section  4  of  that  act. 
United  States  v.  Irving  Rand  and  John  M. 
Balliet,  A-30036  (Oct.  19,  1964) 

II.  APPLICABILITY 

Section  4  of  the  Surface  Resources  Act 
of  July  23,  1955,  is  applicable  to  land  in- 
cluded in  a  mining  claim  located  prior  to 
that  date  but  not  perfected  by  discovery 
prior  to  that  date. 

United  States  v.  Kenneth  F.  and  George  A. 
Carlile,  A-28012  (June  10,  19G0) 

67  I.D.  417 

Where  it  is  shown  in  a  proceeding  con- 
ducted pursuant  to  section  5  of  the  Surface 
Resources  Act  that  discovery  has  not  been 
made  on  unpatented  mining  claims  located 
prior  to  July  23,  1955,  the  claims  may  not 
be  used,  prior  to  the  issuance  of  patents 
therefor,  for  other  than  mining  purposes 
and  the  claims  are  subject  to  the  limita- 
tions and  restrictions  imposed  by  section 
4  of  that  act. 

United  States  v.  Kathryne  Cragholm, 
United  States  v.  Ralph  Martin,  A-28690 
(Jan.  30,  1962) 

The  Surface  Resources  Act  is  applicable 
to  mining  claims  located  for  sand  and 
gravel  prior  to  July  23,  1955,  but  not  per- 
fected by  discovery  prior  thereto. 
United  States  v.  Charles  H.  Henrikson  and 
Oliver  M.  Henrikson,  A-28763  (June  4, 
1963)  70  I.D.  212 

III.  HEARINGS 

A  mining  claimant  who  fails  to  appear 
at  a  hearing  set  to  inquire  into  the  valid- 
ity of  his  claim  and  offers  no  evidence  in 
support  of  the  validity  of  the  claim  is  not 
entitled  to  further  consideration  on  the 
plea  that  the  United  States  did  not  show 
at  the  hearing  the  absence  of  a  discovery 
of  all  possible  minerals  in  the  claim. 
United  States  v.  Frank  J.  Clement  and  O. 
N.  England,  A-28920  (Sept.  11, 1962) 

IV.  VERIFIED  STATEMENT 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
and  the  use  of  the  surface  resources  de- 
nied to  a  mining  claimant  who  files  such 
statement  after  the  termination  of  the  pe- 


riod of  150  days  prescribed  by  the  statute 

for  such  filing. 

James  H.  Marsh,  A-28322  (June  13,  1960) 

Liooy  Gold  Corporation,  A-28800  (Aug.  15. 
1962) 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
and  the  use  of  the  surface  resources  denied 
to  a  mining  claimant  who  files  such  state- 
ment after  the  termination  of  the  period  of 
150  days  prescribed  by  the  statute  for  such 
filing. 

The  statutory  requirement  for  mailing 
by  registered  mail  of  a  copy  of  the  pub- 
lished notice  described  in  section  5  of  the 
act  of  July  23,  1955,  to  a  mining  claimant 
is  met  by  the  mailing  of  the  notice  by 
registered  mail  to  his  address  of  record 
and  it  is  immaterial  that  he  may  not  have 
personally  received  the  notice  because  he 
did  not  live  at  the  address. 
Paul  J.  Hinkey,  A-28345   (July  12,  1960) 

67  I.D.  288 

Where  a  mining  claimant  who  has  re- 
ceived a  notice  of  publication  pursuant 
to  section  5  of  the  act  of  July  23,  1955, 
submits  a  statement  in  which  she  de- 
scribes the  land  as  not  being  within  the 
area  of  publication,  her  statement  is  prop- 
erly rejected  and  she  may  not  file  an 
amended  statement  two  years  later  in  an 
attempt  to  preserve  her  rights  to  the  sur- 
face resources  of  the  mining  claims  which 
are  in  fact  within  the  published  area. 

A  mining  claimant  who  files  a  verified 
statement  under  section  5  of  the  act  of  July 
23,  1955,  is  responsible  for  the  accuracy  of 
the  description  of  the  mining  claims  listed 
in  the  statement,  and  he  cannot  expect  the 
land  office  to  correct  any  error  in  the 
description. 

Grace  M.  Sparkes,  A-28606  (Mar.  28, 1961) 

68  I.D.  90 

The  requirement  of  section  5  of  the  act 
of  July  23, 1955,  that  a  copy  of  a  published 
notice  be  personally  delivered  or  mailed  by 
registered  mail  to  certain  mining  claim- 
ants is  satisfied  by  mailing  the  notice  by 
registered  mail  to  the  proper  address  and 
it  is  immaterial  that  the  addressee  may 
not  have  personally  received  the  notice 
from  the  person  who  signed  for  it. 
James  W.  Harmon,  A-28983  (Sept.  20, 
1962) 
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Where,  within  the  150  days  required  by 
the  act  of  July  23,  1955,  a  verified  state- 
ment was  timely  filed  setting  forth  the  in- 
formation required  by  the  act  in  connection 
with  determining  rights  to  surface  re- 
sources on  unpatented  mining  claims, 
the  determination  as  to  whether  an  al- 
legedly mistaken  reply  on  the  verified 
statement  may  be  corrected  after  the  150- 
day  period  has  elapsed  is  a  matter  of  ad- 
ministrative discretion. 
Mr.  and  Mrs.  Ted  R.  Wagner,  A-2S989 
(Oct.  30,  1962)  69I.D.  186 

A  verified  statement  filed  pursuant  to 
section  5  of  the  act  of  July  23,  1955,  as- 
serting surface  rights  in  mining  claims 
which  does  not  designate  the  section  or 
sections  of  the  public  land  survey  which 
embrace  most  of  the  claims  and  contains 
only  metes  and  bounds  descriptions  of 
such  claims  ties  to  points  on  the  bound- 
aries of  certain  sections  fails  to  meet  the 
statutory  requirement  that  it  "shall  set 
forth  *  *  *  [t]he  section  or  sections" 
which  embrace  the  claims  and  must  be 
rejected  as  an  incomplete  statement  as  to 
such  claims. 

R.  D.  Compton,  A-28927  (Jan.  31,  1963) 

70  I.D.  12 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
and  the  use  of  the  surface  resources  denied 
to  a  mining  claimant  who  files  such  state- 
ment after  the  termination  of  the  period 
of  150  days  prescribed  by  the  statute  for 
such  filing,  notwithstanding  that  the 
statement  was  erroneously  filed  with  the 
Forest  Service  within  the  150-day  period. 
Jack  Wakefield  Mining  Company,  Inc., 
A-29512  (July  29, 1963) 

A  verified  statement  required  under  the 
act  of  July  23,  1955,  is  properly  rejected 
when  a  mining  claimant  files  such  state- 
ment after  the  termination  of  the  period 
of  150  days  prescribed  by  the  statute  for 
filing,  notwithstanding  that  illness  and 
other  factors  may  have  prevented  the 
filing,  since  the  statute  makes  no  provision 
for  waiver  of  its  requirement  of  timely 
filing. 
Mary  Martinez,  A-29776  (Sept.  18,  1963) 


A  verified  statement  is  properly  rejected 
when  filed  in  relation  to  mining  claims 
previously  declared  null  and  void. 
Oscar  Haugen,  A-29874  (Nov.  19.  1963) 

The  purchaser  under  a  contract  of  sale 
of  an  undivided  two-thirds  interest  in  a 
mining  claim  may  file  the  verified  state- 
ment required  of  a  mining  claimant  by 
section  5(a)  of  the  act  of  July  23,  1955. 
United  States  Department  of  Agriculture, 
Utah  Construction  and  Mining  Co.,  A-29722 
(Jan.  28,  1964)  71  I.D.  3 

A  verified  statement  which  shows  min- 
ing claims  located  prior  to  an  administra- 
tive decision  declaring  the  claims  null  and 
void  is  properly  rejected  as  to  such  claims. 

Where  a  verified  statement  lists  a  min- 
ing claim  which  has  been  declared  null 
and  void  and  a  mining  claim  of  the  same 
name  but  described  as  an  amended  claim, 
the  statement  is  properly  rejected  as  to 
the  original  location  but  whether  it  is 
effective  as  to  the  amended  location  de- 
pends on  whether  it  is  a  relocation  of  the 
old  claim  or  otherwise  a  new  claim  in  sub- 
stance. 

Everett  M.  Baumkirchner  et  ah,  A-29S12 
(Feb.  12,  1964) 

A  verified  statement,  asserting  rights  to 
surface  resources  of  a  mining  claim,  filed 
after  the  expiration  of  the  150  days  fol- 
lowing the  date  of  first  publication  of  a 
notice  covering  the  mining  claim  as  re- 
quired under  the  act  of  July  23,  1955,  is 
properly  rejected  since  this  Department 
cannot  waive  the  requirement  of  timely 
filing  prescribed  by  the  act. 
Alice  A.  Upton  et  al.,  A-30093  (Mar.  26, 
1964) 

A  person  found  to  be  in  possession  of  or 
engaged  in  working  land  in  a  mining  claim 
is  entitled  to  actual  notice  of  determina- 
tion of  surface  rights  unless  reasonable 
inquiry  does  not  reveal  his  name  and 
address. 

When  the  Forest  Service  sends  a  copy  of 
a  notice  of  determination  of  surface  rights 
to  the  former  address  of  a  corporation 
working  the  land  rather  than  the  current 
address  of  the  company,  both  addresses 
being  on  file  in  the  local  Forest  Service 
office  and  ascertainable  upon  reasonable 
inquiry,  and  in  consequence  the  company 
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files  a  verified  statement  more  than  150 
days  after  first  publication  of  the  notice, 
the  statement  will  be  accepted. 
Cascade  Calcium  Products,  Inc.,  A-29936 
(Apr.  20,  1964) 

A  verified  statement  filed  pursuant  to 
section  5  of  the  act  of  July  23,  1955,  as- 
serting surface  rights  in  mining  claims 
which  does  not  designate  the  section  or 
sections  of  the  public  land  survey  which 
embrace  the  claims  is  properly  rejected  as 
an  incomplete  statement  and  it  is  improper 
to  allow  additional  time  after  the  expira- 
tion of  the  150-day  period  allowed  by  stat- 
ute for  filing  such  statement  to  permit  the 
mining  claimant  to  furnish  information 
that  was  lacking  in  the  statement  as  origi- 
nally filed. 

R.  D.  Compton,  Edna  A.  Compton,  A-30206 
(July  2, 1964) 

SURPLUS  PROPERTY 

(See  also  Federal  Property  and  Adminis- 
trative Services  Act) 
Where  withdrawn  public  lands  which 
"had  been  declared  surplus  under  the  1944 
Surplus  Property  Act  were  transferred  by 
the  War  Assets  Administration  to  a  State 
for  wildlife  purposes  pursuant  to  16  U.S.C. 
sec.  667b  and  the  reserved  minerals  trans- 
ferred to  the  Interior  Department  for 
administration  under  the  public  land  laws, 
the  surface  is  no  longer  withdrawn  public 
land.  The  reserved  nonleasable  minerals 
are  not  subject  to  location  under  the  min- 
ing laws  because  of  the  unavailability  of 
the  surface. 

Availability  of  a  Non-Leasable  Mineral 
(Tungsten)  in  Former  Ft.  Huachuca  Mili- 
tary Reservation,  Arizona,  M-36256 
(Jan.  18,  1955) 

The  former  owner  of  land  condemned  by 
the  United  States  in  1942  has  no  prefer- 
ence right  under  existing  law  to  reacquire 
the  land  should  it  now  be  declared  surplus. 
Albert  J.  DeLange  et  al.,  A-27277  (Jan.  4, 
1956) 

The  Department  of  the  Interior  has  been 
designated  as  disposal  agency  for  Govern- 
ment-owned power  and  communication  fa- 
cilities under  the  jurisdiction  of  the  Inte- 
rior Department  which  have  a  total 
estimated  fair  market  value  of  $1,000  or 


more.  The  Secretary  of  the  Interior  has 
the  responsibility  of  disposing  of  such 
telephone  lines  on  Indian  reservations  by 
advertising  and  competitive  bid  or  by  nego- 
tiation, in  his  discretion,  after  he  has  deter- 
mined them  excess  to  the  needs  of  the 
Department  and,  as  the  designee  of  the 
Administrator  of  the  General  Services  Ad- 
ministration, has  determined  them  surplus 
to  the  needs  of  the  Government. 
Sale  of  Government-owned  Telephone  Line 
and  Associated  Equipment  on  the  Black- 
feet  Reservation,  M-36359  (Nov.  29,  1956) 

Where  an  application  for  a  special  use 
permit  for  land  and  the  improvements  on 
it  has  been  rejected  for  the  reason  that  it 
has  been  determined  that  the  improve- 
ments are  excess  to  the  needs  of  the  De- 
partment and  are  to  be  disposed  of  in 
accordance  with  the  provisions  of  the  Fed- 
eral Property  and  Administrative  Services 
Act,  the  rejection  will  not  be  disturbed  in 
the  absence  of  any  showing  of  error  in  the 
rejection. 

George  Gilbert  son  et  al.,  A-27456  (July  1, 
1957) 

SURVEYS  OF  PUBLIC  LANDS 
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I.  GENERALLY 

An  island  which  was  stable  land  in  the 
Yellowstone  River  when  Montana  became 
a  State  did  not  pass  to  the  State  upon  its 
admission  to  the  Union  but  remained  public 
land  subject  to  disposition  under  the  pub- 
lic land  laws. 

When  in  the  course  of  a  survey  the  banks 
of  a  river  are  meandered,  the  area  within 
the  meander  lines  is  segregated  from  the 
survey  and  an  island  within  the  meander 
lines,  otherwise  unsurveyed,  is  not  sur- 
veyed public  land. 

Northern  Pacific  Railway  Company,  Ralph 
L.  Bassett,  A-27114  (Oct.  20,  1955) 

62  I.D.  401 

Although  the  Secretary  of  the  Interior 
may  survey  any  public  lands  which  have 
been  erroneously  omitted  from  a  survey, 
a  plat  of  survey  once  accepted  is  presumed 
to  be  correct  and  will  not  be  disturbed 


SURVEYS  OF  PUBLIC  LANDS,  I 


917 


except  upon  clear  proof  of  fraud  or  gross 
error  and  an  application  for  a  survey  of 
omitted    land,    in    such   circumstances,   is 
properly  rejected. 
Grayce  R.  Hilcr,  A-27370  (Dec.  19,  1956) 

Although  the  Secretary  of  the  Interior 
may  determine  that  lands  have  been  erro- 
neously omitted  from  a  survey,  a  plat  of 
survey  once  accepted  will  not  be  disturbed 
except  upon  clear  proof  of  fraud  or  gross 
error. 

Where  the  area  alleged  to  have  been 
omitted  from  a  survey  consists  of  a  rela- 
tively narrow  strip  of  land  along  the  edge 
of  a  meandered  river  and  where  the 
meander  lines  in  general  follow  the  river, 
the  land  was  in  a  remote  area  and  of  little 
value  when  surveyed,  and  it  is  obvious  that 
the  river  was  intended  to  be  the  boundary, 
the  water's  edge  will  be  accepted  as  the 
boundary  and  no  claim  will  be  made  that 
the  allegedly  omitted  lands  are  public 
lands. 

Ralph    L.     Bassett,    Edwin    J.    Keyser, 
A-27372  (May  20,  1957) 

Islands  which  were  stable  lands  in  the 
Snake  River  when  Idaho  was  admitted  to 
the  Union  did  not  pass  to  the  State  but 
remained  public  lands  subject  to  disposi- 
tion under  the  public  land  laws. 

The  Secretary  of  the  Interior  is  author- 
ized to  survey  islands  in  a  river  in  exist- 
ence when  a  State  was  admitted  to  the 
Union  where  it  appears  that  they  were 
erroneously  omitted  from  the  original  sur- 
vey of  the  township  and  meanders  of  the 
river. 

Willis  W.  Ritter.  et  al,  A-27755  (Dec.  22, 
1958) 

An  oil  and  gas  lease  offer  is  properly 
rejected  as  to  surveyed  lands  which  are  not 
described  in  conformity  with  the  most  re- 
cent plat  of  survey. 

Doris  L.  Ervin  et  al.,  A-28106   (Nov.  20. 
1959)  66  I.D.  393 

Where  an  order  withdrawing  a  tract  of 
unsurveyed  land  from  entry  gives  the  line 
of  mean  high  tide  of  a  branch  of  an  inlet 
as  one  of  the  boundaries  of  the  withdrawn 
area,  the  meander  line  which  is  run  in 
surveying  the  area  in  accordance  with  the 
mean  high-water  line  is  to  be  regarded  as 


the  equivalent  of  the  line  of  mean  high 
tide  in  establishing  the  littoral  boundary  of 
the  withdrawn  area. 

Richard  L.  Oelschlaeger,  A-28299  (June  27 
^60)  67  I.D.  237 

Where  convincing  evidence  is  presented 
that  a  plat  of  resurvey  of  a  township  does 
not  reflect  the  true  position  of  a  particular 
patented  entry,  a  cadastral  investigation 
will  be  ordered  to  determine  whether  the 
tract  shown  on  the  resurvey  plat  to  have 
been  patented  is.  in  fact,  public  land. 
William  B.  Collister,  A-28480  (Dec.  5, 
1960) 

Although  the  Secretary  of  the  Interior 
may  correct  the  public  land  surveys,  once 
a  plat  of  survey  is  accepted,  it  is  presumed 
to  be  correct  and  will  not  be  disturbed 
except  upon  clear  proof  of  fraud  or  gross 
error. 

Ralph  E.  May,  C.  S.  McGhee,  A-29014 
(Jan.  30,  1962) 

The  suspension  of  a  plat  of  survey  rend- 
ers the  land  affected  thereby  unsurveyed 
land. 

Donna  M.  Ker  et  al,  A-28979,  A-28980 
(Aug.  17, 1962) 

An  offer  to  lease  acquired  land  for  oil 
and  gas  purposes  is  properly  rejected  when 
in  the  description  of  the  land  contained  in 
such  offer,  a  deviation  of  a  portion  of  the 
boundary  which  does  not  conform  to  the 
public  land  survey  is  tied  to  a  quarter- 
quarter  section  corner  and  not  to  an  es- 
tablished survey  corner,  which  term  in- 
cludes township  corners,  section  corners, 
quarter-section  corners  and  meander 
corners. 
Jack  S.  Stanley,  A-29148  (Jan.  24, 1963) 

Where  the  high-water  mark  of  a  navi- 
gable lake  is  not  capable  of  being  deduced 
from  physical  evidence,  the  lake  shall  be 
meandered  along  the  water's  edge  as  of  the 
time  of  the  survey. 
State  of  Utah,  A-29043  (Feb.  18,  1963) 

70  I.D.  27 

The  location  of  the  easterly  boundary 
line  of  the  area  withdrawn  by  Public  Land 
Order  576,  which  was  affirmed  by  a  Depart- 
mental decision  of  June  27,  1960,  in  the 
case       of      Richard      L.       Oelschlaeger 
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(A-28299),  will  not  be  disturbed  in  the 
absence  of  an  adverse  ruling  by  the  courts. 
Bernard  R.  Martin,  A-29280  (Apr.  12, 
1963) 

The  fact  that  the  United  States  has  sur- 
veyed a  line  as  the  boundary  between  two 
existing  States  and  closed  the  public  land 
surveys  on  that  line  does  not  establish  that 
line  as  the  boundary  between  the  States  or 
place  land  in  one  State  or  the  other  where 
the  States  have  never  accepted  that  line 
but  have  accepted  as  their  common  bound- 
ary a  later  different  line  surveyed  by  the 
United  States. 

Ernest  M.  Pellkofer,  A-29832  (Aug.  29, 
1963) 

A  description  in  an  oil  and  gas  lease 
offer  for  acquired  land  of  land  in  a  right- 
of-way  which  is  excluded  from  the  land 
applied  for  is  insufficient  where  the  right- 
of-way  is  described  only  by  giving  the 
course  and  distance  of  the  center  line  and 
the  width  of  the  right-of-way  and  by  tying 
the  description  to  a  quarter-quarter  section 
corner. 

Charles  J.  BaUngton,  A-29688  (Mar.  20, 
1964)  71  I.D.  110 

Where  a  public  sale  application  has  been 
rejected  for  the  reason  that  the  lands  ap- 
plied for,  shown  by  an  1873  survey  as 
riparian  land  on  the  north  bank  of  the 
Canadian  River,  are  now  submerged  by  the 
river,  but  the  latest  survey  information  is 
14  years  old  and  there  is  a  possibility  that 
subsequent  changes  of  the  river  have 
caused  all  or  part  of  the  submerged  lands 
to  reappear  as  fast  land  on  the  north 
bank  of  the  river,  the  case  will  be  re- 
manded for  determination  of  the  present 
facts  and  for  further  consideration  of  the 
application  in  light  of  the  determined 
facts. 
Verner  V.  Parker,  A-30123  (Oct.  2,  1964) 

II.  AUTHORITY  TO  MAKE 

After  land  has  been  surveyed  and  pat- 
ented by  the  United  States,  the  boundaries 
cannot  be  changed  by  a  resurvey  of  the 
prejudice  of  the  patentee. 
Nelson  D.  Jay,  A-27468  (Dec.  4,  1957) 

When  the  Secretary  of  the  Interior  de- 
termines that  lands  have  been  erroneously 
omitted  from  the  public  land  survey,  he 


may  survey  them  and  dispose  of  them  un- 
der the  public  land  laws. 
Ralph   E.   May,    C.   S.   McOhee,   A-29014 
(Jan.  30, 1962) 

III.  DEPENDENT  RESURVEYS 

In  a  dependent  resurvey  of  public  land 
an  obliterated  quarter  corner  may  be  estab- 
lished by  testimony  which  indicates  that 
an  existing  fence  corner  marks  the  posi- 
tion of  and  has  been  accepted  as  the  quar- 
ter corner  for  an  extended  period  of  years. 
Sunrise  Development  Co.,  Atom  Ore  Ura- 
nium Co.,  A-28026  (Aug.  19,  1959) 

Where  a  dependent  resurvey  of  public 
lands  shows  that  the  gradual  movement  of 
a  river  has  washed  away  a  Government 
lot  and  that  the  position  once  occupied  by 
the  lot  is  now  occupied  by  accretion  to 
privately  owned  land  on  the  opposite  side 
of  the  river,  an  outstanding  grazing  lease 
covering  the  lot  must  be  canceled. 
Soren  Jacooson,  A-28341   (July  12,  1960) 

The  method  by  which  a  lost  township 
corner  shall  be  reestablished  depends  upon 
the  circumstances  of  the  individual  case, 
and  if  there  is  evidence  that  the  corner  had 
been  at  a  certain  latitude,  proportionate 
measurement  along  the  north-south  town- 
ship line  will  not  be  resorted  to,  even 
though,  the  longitudinal  position  of  the 
same  corner  being  unknown,  proportionate 
measurement  has  been  employed  along  the 
east-west  township  line. 
Laicrence  H.  Neivton,  A-28663  (Mar.  19, 
1962) 

A  point  of  survey  the  position  of  which 
cannot  be  determined  beyond  reasonable 
doubt  from  traces  of  the  original  marks 
can  and  will  be  established  from  accept- 
able evidence  bearing  upon  the  original  po- 
sition, but  in  the  absence  of  such  evidence 
the  location  can  be  restored  only  by  refer- 
ence to  one  or  more  interdependent  cor- 
ners. 

A  succession  of  statements  which  is  in- 
consistent and  inconclusive  with  respect 
to  the  finding  of  a  bearing  tree  or  trees 
which  determined  the  location  of  a  quarter- 
section  corner  is  not  acceptable  evidence 
which  will  permit  the  relocation  of  a  cor- 
ner; reliance  upon  a  location  assumed 
from  unacceptable  evidence  of  the  location 
of  a  quarter-section  corner  cannot  protect 


SURVEYS    OF   PUBLIC    LANDS,    III— SWAMPLANDS 


919 


the  one  who  relies  from  the  consequences 
of  trespass. 

Ycrn  Johnston  Logging  Company,  A-28760 
(Aug.  8,  1962) 

SWAMPLANDS 

The  grant  to  States  of  swamplands  made 
by  the  act  of  Sept.  28, 1850,  was  a  grant  in 
praesenti  but  a  State's  title  to  particular 
land  does  not  become  perfect  until  the  land 
has  been  identified  and  patent  therefor 
issued. 

If  land  selected  by  a  State  under  the 
grant  of  Sept.  28, 1850,  was  in  fact  swamp- 
land in  1850,  subsequent  action  by  the 
Government  in  reserving  the  land  for  other 
purposes  was  of  no  effect. 

Land  which  is  subject  to  periodic  over- 
flow is  not  "swamp  and  overflowed"  land 
within  the  meaning  of  the  act  of  Sept.  28, 
1850. 

Where  the  field  notes  of  a  survey  do  not 
prima  facie  show  the  swamp  character  of 
the  land,  the  burden  of  proof  is  on  the 
State  to  show  that  the  land  falls  within  the 
grant  of  Sept.  28,  1850. 

Where  the  weight  of  the  evidence  is  that 
lands  were  not  swamplands  in  1850,  a 
State's  selection  of  those  lands  under  the 
act  of  Sept.  28,  1850,  must  be  denied. 
State  of  Louisiana,  Department  of  the 
Army  and  Shell  Oil  Company,  Protestants, 
A-27345  (Mar.  4,  1957) 

Where  a  swampland  selection  by  the 
State  of  Louisiana  has  been  denied  by 
Departmental  decision,  after  previous  De- 
partmental decisions  indicated  that  the 
land  was  swamp  in  character  in  1850,  and 
where  the  heirs  of  the  patentee  of  the 
State  indicate  that  they  have  evidence  that 
the  land  was,  in  fact,  swamp  in  character 
in  1850,  the  Departmental  decision  denying 
the  selection  will  be  suspended  to  afford 
the  State  and  the  heirs  of  the  patentee  an 
opportunity  to  present  such  evidence. 
State  of  Louisiana,  Department  of  the 
Army  and  Shell  Oil  Company,  Protestants, 
Heirs  of  Charles  F.  Lefeaux,  Interveners, 
A-27345  (Aug.  28,  1957) 

Where  a  decision  of  the  Department 
denying  'a  swampland  selection  by  the 
State  of  Louisiana  has  been  suspended  to 
afford  the  State  and  interveners,  who 
claim  under  a  patent  from  the  State,  a  fur- 


ther opportunity  to  present  evidence  as  to 
the  character  of  the  selected  lands  and 
where  the  evidence  presented  does  not 
establish  the  fact  that  the  lands  selected  by 
the  State  were  swamp  lands  in  1850,  the 
suspended  decision  will  be  reinstated  as 
the  final  determination  of  the  Department 
that  the  State  is  not  entitled  to  receive  a 
patent  for  the  selected  lands. 
State  of  Louisiana,  Department  of  the 
Army  and  Shell  Oil  Company,  Protestants, 
Heirs  of  Charles  F.  Lefeaux,  Interveners, 
A-27345  (Supp.)  (May  14, 1958) 

Where  a  State  swampland  selection  con- 
flicts with  a  prima  facie  valid  oil  and  gas 
lease,  the  swampland  application  will  not 
be  allowed  until  the  State  has  established 
the  swamp  character  of  the  land  either 
in  a  contest  brought  against  the  oil  and 
gas  lease  or  at  a  hearing  ordered  by  the 
Department  at  which  the  State  will  have 
the  burden  of  proof. 

State     of    Louisiana,     Thomas     Connell, 
A-27817  (Jan.  30, 1959) 

Thomas  Connell,  A-29036  (Oct.  16,  1962) 

Unsurveyed  school  sections  found  upon 
survey  to  be  swamp  in  character  pass  to 
the  State  of  Wisconsin,  in  accordance  with 
the  general  rule,  if  at  all,  under  the  school 
grant  and  not  the  later  swampland  grant. 
State  of  Wisconsin,  A-27844  (Apr.  1, 1959) 

66  I.D.  136 

Lands  reserved  as  an  Indian  reservation 
in  1860  are  excepted  from  the  swampland 
grant  to  the  State  of  Minnesota. 
State   of  Minnesota,   A-28249    (Aug.    18, 
1960) 

When  field  notes  of  a  survey  submitted 
by  a  State  to  show  the  swampy  character 
of  land  selected  under  the  act  granting 
swamplands  to  the  States  show  only  the 
low  or  swampy  character  of  other  subdivi- 
sions in  the  area  of  the  selected  land,  and 
that  the  bearing  trees  marking  the  bound- 
aries of  the  selected  land  are  kinds  that 
are  associated  with  uplands,  with  no  indi- 
cation of  the  nature  of  the  selected  land, 
the  application  is  properly  rejected  because 
of  the  State's  failure  to  sustain  the  burden 
of  proving  that  the  selected  land  falls 
within  the  terms  of  the  grant. 
State  of  Louisiana,  A-29124  (Jan.  14, 1963) 
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I.  GENERALLY 

The  right  to  select  unappropriated  public 
land  in  lieu  of  land  relinquished  under  the 
acts  of  July  1,  1898,  and  May  17,  1906,  can- 
not be  satisfied  unless  the  land  selected, 
if  withdrawn,  is  determined,  pursuant  to 
the  provisions  of  section  7  of  the  Taylor 
Grazing  Act,  as  amended,  to  be  proper  for 
the  satisfaction  of  the  lieu  right. 

Section  1  of  the  Taylor  Grazing  Act,  as 
amended,  does  not  authorize  the  holder  of 
a  lieu  selection  right  to  select  withdrawn 
land  in  satisfaction  of  his  right. 
Nelson  A.  Gerttula,  A-27325  (June  20. 
1957)  64  I.D.  225 

Section  5  of  the  Taylor  Grazing  Act  does 
not  establish  an  absolute  right,  for  all  time 
and  in  all  circumstances,  to  a  free-use 
license. 

Opinions  Relating  to  Fence  Construction 
and  Free-Use  Licenses  on  the  Federal 
Range,  M-36521  (June  27,  1958)  (Mem- 
orandum from  Field  Solicitor,  Salt  Lake 
City,  Utah,  to  State  Supervisor  for  Utah, 
Bureau  of  Land  Management.) 

The  Taylor  Grazing  Act  does  not  require 
that  rules  for  the  administration  of  graz- 
ing districts  created  thereunder  be  uni- 
form in  all  cases  and  where  land  with- 
drawn in  aid  of  proposed  legislation  for 
the  benefit  of  Indians  and  placed  under  the 
administration  of  the  Commissioner  of 
Indian  Affairs  is  included  within  such 
a  grazing  district,  special  rules  for  the 
administration  of  the  district  may  be 
adopted  with  the  concurrence  of  the  Com- 
missioner of  Indian  Affairs. 
Betty  Ruth  Wright  et  al.,  A-27519  (Nov.  14, 
1958) 

II.  CLASSIFICATION 

Where  subsequent  to  the  time  an  appli- 
cation for  a  homestead  entry  is  filed  there 
are  filed  small  tract  applications  for  the 
same  land,  the  later  applications  can  be 
considered  in  determining  whether  the  land 
should  be  classified  as  suitable  for  home- 


stead entry  pursuant  to  section  7  of  the 
Taylor  Grazing  Act. 

Darwin     M.     Cecil,     Joseph     Casaletto, 
A-27047  (Jan.  14,  1955) 

An  application  by  a  State  to  exchange, 
under  section  8(c)  of  the  Taylor  Grazing 
Act,  as  amended,  land  withdrawn  by  Exec- 
utive Order  No.  6910  for  State-owned  land 
removes  the  selected  land  from  the  scope 
of  the  power  conferred  upon  the  Secretary 
of  the  Interior  by  section  7  of  the  act  to 
classify  the  withdrawn  land  and  to  restore 
it  to  entry. 

Joseph   William  Krall,   A-27029    (Feb.   4, 
1955) 

Absent  a  showing  that  water  is  available 
to  land  which  will  not.  without  irrigation, 
produce  an  agricultural  crop,  it  is  improper 
to  classify  the  land  as  more  valuable  or 
suitable  for  the  production  of  agricultural 
crops  than  it  is  for  grazing  purposes. 
Walter  E.  Scott,  A-27293  (June  21,  1956) 

In  exercising  the  discretionary  author- 
ity vested  in  him  by  section  7  of  the  Tay- 
lor Grazing  Act,  as  amended,  the  Secretary 
may  properly  consider  and  weigh  all 
factors  which  have  a  bearing  on  the  suit- 
ability of  the  land  for  use  or  disposal,  in- 
cluding the  effect  on  the  public  interest. 

As  a  general  rule,  the  first  application 
filed  for  the  classification  of  land  under 
section  7  of  the  Taylor  Grazing  Act,  as 
amended,  is  entitled  to  prior  consideration 
over  subsequent  applications  for  the  same 
land. 

The  fact  that  land  may  be  suitable  for 
disposition  under  the  first  application  filed 
therefor  does  not  require  the  land  to  be 
classified  for  such  disposition  if  the  land 
is  more  suitable  for  other  disposition. 

State  selections  are  to  be  preferred  over 
conflicting  private  applications  for  the 
same  land,  even  though  the  State  applica- 
tion may  have  been  filed  subsequent  to  the 
private  application.  However,  in  order  to 
merit  preferential  consideration,  the  State 
must  be  diligent  in  exercising  its  selection 
rights. 

Nelson   A.    Gerttula,    A-27325    (June    20, 
1957)  64  I.D.  225 

Although  the  Department  has  recently 
announced  that  State  selections  should 
generally,    as    a    matter   of   principle,    be 
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honored  over  competing  private  applica- 
tions for  the  same  lands,  a  decision  reject- 
ing a  prior  State  selection  in  favor  of  later 
small  tract  applications  will  be  affirmed 
where  it  is  shown  that,  when  the  land  was 
classified,  the  prior  State  selection  was 
considered  along  with  the  applications  for 
small  tracts  and  it  was  determined  that 
the  land  was  more  suitable  for  small  tract 
disposition  than  for  State  selection,  and 
where  leases  have  already  been  issued  on 
the  land  selected  by  the  State. 

Good  administrative  practice  requires 
that  when  land  is  classified  for  disposal 
in  a  manner  which  precludes  the  allow- 
ance of  applications  for  the  land  previously 
filed  those  applications  be  rejected  imme- 
diately and  sufficient  time  be  permitted  to 
elapse  to  allow  the  applicants  to  take  ap- 
peals from  the  adverse  classification  be- 
fore action  is  taken  by  the  local  office 
which  will  result  in  rights  attaching  to 
the  classified  land  under  later  applications. 
State  of  California  et  al.,  A-27507 
(Dec.  13,  1957)  64  I.D.  459 

State  selections  are  normally  to  he  pre- 
ferred over  conflicting  private  applications 
for  the  same  lands,  even  though  the  State 
application  may  have  been  filed  subsequent 
to  the  private  application.  However,  in 
order  to  merit  preferential  consideration, 
the  State  must  be  diligent  in  exercising  its 
selection  rights. 

Where  a  State  selection  application  is 
filed  8  months  after  the  filing  of  a  public 
sale  application  for  the  same  land,  it  is 
concluded  that  the  State  acted  with  rea- 
sonable diligence  to  exercise  its  selection 
rights  so  as  to  merit  preferential  consider- 
ation of  its  application  over  the  private 
public  sale  applicant. 
George  E.  Fahey,  A-27606  (Nov.  4,  1958) 

State  selections  are  to  be  preferred  over 
conflicting  private  applications  for  the 
same  land  even  though  the  State  applica- 
tion may  have  been  filed  subsequent  to  the 
private  application.  However,  in  order  to 
merit  preferential  consideration,  the  State 
must  be  diligent  in  exercising  its  selection 
right. 

Where  State  selections  are  filed  within 
6  months  after  the  filing  of  a  private  ex- 
change application  for  the  same  land,  and 
the  private  exchange  applicants  have  no 


special  equities  to  be  considered,  it  is  con- 
cluded that  the  State  acted  with  reason- 
able diligence  so  as  to  merit  preferential 
consideration  of  its  selections. 
Gerald  Kolterman,  Evelyn  Kolterman, 
A-27735  (Nov.  20, 1958) 

Where  a  tract  of  public  land  is  valuable 
for  timber  management  and  the  State  has 
a  major  timber  management  program  cov- 
ering the  area,  the  land  is  not  of  the  char- 
acter which  should  be  classified  under  the 
Taylor  Grazing  Act  as  proper  for  disposal 
in  satisfaction  of  individual  lieu  selection 
rights. 

Jack    E.    Carl,    Greta    Elwert,    A-27870, 
A-27900  (Apr.  23, 1959) 

Where  a  tract  of  land  is  valuable  for  the 
production  of  timber  and  is  a  part  of  a 
sustained  yield  management  program,  the 
land  is  not  of  the  character  which  should 
be  classified  under  the  Taylor  Grazing  Act 
as  proper  for  disposal  in  satisfaction  of  in- 
dividual lieu  selection  rights. 
Donald  R.  Wheeler  et  ah,  A-27927 
(June  15,  1959) 

The  determination  of  the  proper  classifi- 
cation of  land  under  section  7  of  the  Taylor 
Grazing  Act,  as  amended,  is  discretionary 
with  the  Secretary  of  the  Interior  and 
there  is  no  requirement  of  law  that  such  a 
determination  shall  be  based  upon  a  record 
compiled  at  a  hearing,  but  applicants  for 
entry  of  land  which  is  subject  to  classifi- 
cation under  section  7  may  submit  evidence 
in  support  of  their  applications,  which  evi- 
dence is  considered  in  classifying  the  land. 
Max  J.  Curtis,  A-27843  (Aug.  11,  1959) 

In  determining  whether  to  dispose  of 
public  lands  which  have  been  withdrawn 
by  Executive  Order  No.  6910,  the  Depart- 
ment must,  pursuant  to  section  7  of  the 
Taylor  Grazing  Act,  determine  both  that 
the  lands  are  of  the  type  subject  to  dis- 
position under  the  Soldiers'  Additional 
Homestead  Act  and  that,  if  they  are,  their 
disposition  would  he  in  the  public  interest. 
Ferris  F.  Boothe,  A-28058  (Nov.  23,  1959) 

66  I.D.  395 

The  authority  conferred  upon  the  Secre- 
tary of  the  Interior  by  section  7  of  the  Tay- 
lor Grazing  Act  to  classify  public  lands  as 
proper  for  disposition  imposes  upon  him 
the  responsibility  of  determining  whether 
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the  public  interest  would  be  served  by- 
classifying  certain  land  as  suitable  for  dis- 
position pursuant  to  a  State  school  in- 
demnity selection. 

State  of  California,  A-27752  (Supp.) 
(Feb.  29,  1960)  67  I.D.  85 

The  authority  conferred  upon  the  Secre- 
tary of  the  Interior  by  section  7  of  the 
Taylor  Grazing  Act  to  classify  public  land 
as  proper  for  disposition  imposes  upon  him 
the  responsibility  of  determining  whether 
the  public  interest  would  be  served  by  clas- 
sifying certain  land  as  suitable  for  disposi- 
tion in  satisfaction  of  a  lieu  right  of 
selection. 

Linn  Land  Company,  A-28765  (July  12, 
1962) 

Selections  in  satisfaction  of  Valentine 
scrip  rights  of  lands  within  the  area  of  a 
Bureau  of  Land  Management  forest  man- 
agement program  which  contain  valuable 
commercial  timber  and  are  a  vital  and  inte- 
gral part  of  the  Bureau's  sustained  yield 
forest  management  program  are  properly 
rejected  because  disposal  of  the  lands 
would  be  detrimental  to  the  sustained  yield 
management  program. 
Carl  E.  Forsberg,  Casper  Joseph  Schmand, 
A-29158,  A-29159  (Aug.  19,  1963) 

An  application  to  select  in  lieu  of  lnnd 
relinquished  under  the  acts  of  July  1,  1898, 
and  Feb.  27,  1917,  lands  within  the  area  of 
a  Bureau  of  Land  Management  forest 
management  program  which  contain  valu- 
able commercial  timber  and  are  a  vital  and 
integral  part  of  the  Bureau's  sustained 
yield  forest  management  program  is  prop- 
erly rejected  because  disposal  of  the  land 
would  be  detrimental  to  the  sustained  yield 
program. 

Casper  Joseph  Schmand,  Attorney  In  Fact 
for  Mike  Sivab,  A-29451  (Aug.  19,  1963) 

Lands  located  in  satisfaction  of  McKee 
scrip  which  have  been  withdrawn  by 
Executive  Order  No.  6910  are  subject  to 
classification  under  section  7  of  the  Taylor 
Grazing  Act  before  the  location  can  be 
approved. 

A  location  in  satisfaction  of  McKee  scrip 
rights  for  lands  within  the  area  of  a  Bu- 
reau of  Land  Management  forest  manage- 
ment program  which  contain  valuable  com- 
mercial timber  and  are  a  vital  and  integral 


part  of  the  Bureau's  sustained  yield  forest 
management  program  is  properly  rejected 
because  disposal  of  the  lands  would  be 
detrimental  to  the  sustained  yield  program. 
Any  statements  made  by  Bureau  of  Land 
Management  employees  that  certain  lands 
may  be  available  and  suitable  for  scrip 
location  do  not  bind  this  Department  to 
classify  the  lands  for  that  purpose  and  the 
location  may  be  rejected  if  the  lands  are 
properly  classified  as  more  valuable  and 
suitable  for  retention  in  Federal  ownership 
for  a  different  purpose. 
Property  Management  Company,  A-29144 
(Aug.  19,  1963) 

A  classification  of  land  may  be  revoked 
or  modified  at  any  time  before  rights  have 
been  initiated  in  the  land  if  the  classifica- 
tion appears  to  be  in  error. 
Keith  J.  Davis  et  al.,  A-29274  (Oct.  15, 
1963) 

It  is  proper  to  vacate  a  sale  of  public 
land  where,  prior  to  the  issuance  of  a  cash 
certificate,  the  land  is  classified  pursuant 
to  section  7  of  the  Taylor  Grazing  Act  for 
retention  in  Federal  ownership. 
Violet  M.  Brown,  A-29019  (Jan.  9,  1964) 

State  selections  in  satisfaction  of  a  legis- 
lative grant  of  public  land  are  preferred 
over  conflicting  private  applications  even 
though  the  State  application  may  have 
been  filed  subsequent  to  the  private  appli- 
cation if  the  interval  between  the  two 
filings  is  not  so  great  as  to  indicate  that 
the  State  failed  to  exercise  reasonable  dili- 
gence in  exercising  its  selection  right. 

The  filing  of  a  State  selection  applica- 
tion within  six  weeks  after  the  filing  of 
public  sale  applications  for  the  same  land 
evidences  reasonable  diligence  by  the  State 
in  the  exercise  of  its  selection  right  so  that 
the  State  application  merits  consideration 
with  the  public  sale  applications  and  allow- 
ance unless  such  allowance  would  serve 
the  public  interest  less  effectively  than 
allowance  of  the  public  sale  applications. 
Athcrton  Sinclair  Burlingham  et  al., 
A-30118  (Apr.  16,  1964)  71  I.D.  126 

Lands  withdrawn  by  Executive  Order 
No.  6910  may  be  classified  under  sec.  7  of 
the  Taylor  Grazing  Act  for  retention  in 
Federal  ownership  for  use  in  connection 
with  an  existing,  experimental  range  re- 


TAYLOR    GRAZING    ACT,    II— TIDELANDS 


923 


search  program  rather  than  desert  land 

entry;  and  a  desert  land  application  for 

lands   so    classified    is   properly   rejected 

without  the  necessity  of  another  formal 

withdrawal  of  the  lands  for  that  specific 

purpose. 

Calvin  B.  Neeley,  A-30235  (Oct.  12,  1964) 

As  a  result  of  the  general  withdrawals 
accomplished  by  Executive  Orders  Nos. 
6910  and  6964  and  the  provisions  of  sec.  7 
of  the  Taylor  Grazing  Act,  a  State's  ap- 
plication for  indemnity  school  lands  is  a 
petition  to  classify  the  lands  as  suitable 
for  State  selection  and  until  classification 
the  lands  are  not  available  for  selection. 
State  of  Utah,  A-29461  et  al.  (Oct.  30, 
1964)  71  I.D.  392 

TERRITORIES 

The  Department  of  the  Interior  is  with- 
out authority  under  section  108,  Interior 
Department  Appropriation  Act,  1953  (66 
Stat.  445,  460),  to  obtain  excess  equipment, 
material,  and  supplies  without  reimburse- 
ment for  the  Governments  of  Alaska,  Ha- 
waii, Puerto  Rico,  the  Virgin  Islands,  and 
Guam,  but  it  may  obtain  such  property  for 
the  Governments  of  American  Samoa  and 
the  Trust  Territory  of  the  Pacific  Islands. 

The  chief  executives  of  the  territories 
and  the  Trust  Territory  of  the  Pacific  Is- 
lands are  without  authority  to  obtain  ex- 
cess property,  ownership  of  which  is  vested 
in  the  name  of  such  governments. 
Transfer  of  Excess  Property  and  Disposi- 
tion of  Surplus  Property  to  the  Territories 
and  the  Trust  Territory  of  the  Pacific  Is- 
lands, M-36222  (Sept.  29, 1955) 

The  settled  law  applicable  to  tidelands 
and  submerged  lands  adjacent  to  incorpo- 
rated territories  of  the  United  States  is 
equally  applicable  to  the  unincorporated 
territory  of  Guam. 

The  Submerged  Lands  Act  (67  Stat.  29), 
by  its  express  terms,  precludes  the  appli- 
cation of  its  provisions  to  territories  of 
the  United  States. 

As  a  general  rule,  navigable  waters  and 
the  soils  under  them,  which  is  to  say  tide- 
lands  and  submerged  lands,  adjacent  to 
the  unincorporated  territories  of  the 
United  States  are  held  in  trust  by  the 
United  States  for  the  use  of  all  of  the 
people,  and  are  not  to  be  granted  away  in 


the  absence  of  specific  authorization   by 
the  Congress. 

Abutting  upland  property  owners  may 
not  assert  a  claim  of  title,  as  against  the 
United  States,  to  either  submerged  lands 
or  tidelands  adjacent  to  Guam;  nor  may 
they  assert  similar  claims  of  title  as  to  land 
which  results  from  the  filling  of  submerged 
lands  or  tidelands  by  such  owner,  his 
predecessor,  or  the  United  States. 

In  view  of  the  controlling  legal  principles 
relative  to  tidelands  and  submerged  lands 
adjacent  to  a  territory  of  the  United 
States,  the  language  of  the  Guam  Organic 
Act  (48  U.S.C.,  1952  ed.,  sec.  1421f)  and 
transfers  of  land  made  pursuant  thereto, 
may  not  be  construed  as  vesting  title  or 
administration  of  tidelands  or  submerged 
lands,  filled  or  otherwise,  in  the  Govern- 
ment of  Guam  in  the  absence  of  specific 
authorization  by  the  Congress. 
Rights  of  Abutting  Upland  Property 
Owners  to  Claim  Title  to  Reclaimed 
Land  Produced  by  Filling  on  Tidelands  and 
Submerged  Lands  Adjacent  to  the  Terri- 
tory of  Guam,  M-36449  (Jan.  31,  1958) 

65  I.D.  193 
TIDELAflDS 

The  settled  law  applicable  to  tidelands 
and  submerged  lands  adjacent  to  incorpo- 
rated territories  of  the  United  States  is 
equally  applicable  to  the  unincorporated 
territory  of  Guam. 

As  a  general  rule,  navigable  waters  and 
the  soils  under  them,  which  is  to  say  tide- 
lands  and  submerged  lands,  adjacent  to 
the  unincorporated  territories  of  the 
United  States  are  held  in  trust  by  the 
United  States  for  the  use  of  all  of  the 
people,  and  are  not  to  be  granted  away  in 
the  absence  of  specific  authorization  by  the 
Congress. 

The  courts  have  not  differentiated  be- 
tween tidelands  and  submerged  lands,  on 
the  one  hand,  and  lands  resulting  from  the 
filling  of  such  lands  on  the  other,  with  re- 
gard to  the  acquisition  of  title  to  the  lat- 
ter by  abutting  upland  property  owners. 

Abutting  upland  property  owners  may 
not  assert  a  claim  of  title,  as  against  the 
United  States,  to  either  submerged  lands 
or  tidelands  adjacent  to  Guam;  nor  may 
they  assert  similar  claims  of  title  as  to 
land  which  results  from  the  filling  of  sub- 
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merged  lands  or  tidelands  by  such  owner, 
his  predecessor,  or  the  United  States. 
Rights  of  Abuttmg  Upland  Property 
Owners  to  Claim  Title  to  Reclaimed  Land 
Produced  by  Filling  on  Tidelands  and  Sub- 
merged Lands  Adjacent  to  the  Territory 
of  Guam,  M-36449  (Jan.  31,  1958) 

65  I.D.  193 

The  artificial  raising  of  the  surface  of 
tidelands  does  not  operate  to  change  the 
legal  nature  of  the  property  as  tidelands : 
tidelands,  even  if  subsequently  artificially 
filled,  remain  tidelands  as  a  matter  of  law. 
Under  the  common  law,  the  title  to  filled 
tidelands  passes  from  the  United  States  to 
a  new  State  upon  the  admission  of  the 
State  to  the  Union,  provided  Congress  has 
not  previously  conveyed  the  lands  away. 

Absent  congressional  legislation  to  the 
contrary  title  to  Alaska  tidelands,  includ- 
ing artificially  filled  tidelands,  passed  un- 
der the  common  law  to  the  State  of  Alaska 
upon  its  admission  to  the  Union.  The 
Submerged  Lands  common  law  to  the  State 
of  Alaska  upon  its  admission  to  the  Union. 
The  Submerged  Lands  Act  (act  of  May  22, 
1953;  07  Stat.  29;  43  U.S.C.,  sec.  1301  et 
sea.)  and  the  Alaska  Tidelands  Act  (act  of 
Sept.  7,  1957;  71  Stat.  623;  48  U.S.C.,  sec. 
455).  confirm  this  common  law  principle 
and.  in  addition,  grant  other  submerged 
lands  to  Alaska.  The  only  exceptions  to 
such  grants  and  confirmations  are  those 
specified  in  the  acts.  As  to  such  excepted 
lands,  title  remains  vested  in  the  United 
States;  as  to  all  other  tidelands,  whether 
filled  or  unfilled,  title  thereto  is  vested  in 
the  State  of  Alaska  upon  admission  into 
the  Union. 

Effect  of  Artificial  Fill  On  The  Title  To 
Alaska  Tidelands,  M-36600  (Jan.  19, 1961) 

TIMBER  AND  STONE  ACT 

An  application  to  enter  a  portion  of  the 
public  domain  under  the  terms  of  the 
Timber  and  Stone  Act  must  be  rejected  in 
view  of  the  fact  that  that  act  has  been  re- 
pealed by  an  act  of  Congress  and  the  Secre- 
tary of  the  Interior  has  no  longer  any  au- 
thority to  make  any  disposition  of  the 
public  domain  under  the  repealed  act. 
Roy  Francis  Nesbit,  A-27331  (June  18, 
1956) 
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TIMBER  SALES  AND   DISPOSALS 

The  authority  of  the  Bureau  of  Land 
Management  to  sell  timber  on  public  lands 
does  not  extend  to  timber  on  valid  un- 
patented mining  claims.  Only  when  a 
claim  has  been  determined  to  be  invalid 
in  accordance  with  the  Rules  of  Practice 
and  applicable  law  may  the  Bureau  dispose 
of  the  timber. 

Authority  of  the  Bureau  of  Land  Manage- 
ment to  Sell  Timber  on  an  Unpatented  Min- 
ing Claim,  M-36265  (Mar.  11,  1955) 

The  basic  authority  for  the  Secretary  of 
the  Interior  to  sell  timber  on  Indian  reser- 
vations is  set  forth  in  section  7  of  the  act 
of  June  25,  1910  (36  Stat.  857;  25  U.S.C. 
sec.  407).  Sale  of  timber  on  the  Klamath 
Reservation  will  continue  to  be  governed 
by  the  regulations  implementing  the  act  of 
June  25,  1910,  until  such  time  as  tribal  title 
is  extinguished  by  sale  or  the  tribal  prop- 
erty is  conveyed  to  a  trustee,  corporation 
or  other  legal  entity  in  accordance  with  a 
plan  to  be  prepared  by  management  spe- 
cialists pursuant  to  the  Klamath  terminal 
legislation  (the  act  of  Aug.  13,  1954,  68 
Stat.  718;  25  U.S.C.  sec.  564). 
Authority  for  Continued  Approval  of 
Timber  Sales  on  Klamath  Reservation, 
M-36338  (May  29,  1956)  63  I.D.  147 

Where  the  printed  form  of  contract  for 
the  sale  of  materials  under  the  act  of 
July  31,  1947,  provides  two  alternative 
methods  for  determining  the  total  price  to 
be  paid  for  the  materials,  one  under 
which  the  total  price  is  to  be  specificially 
stated  in  the  contract  and  the  other  under 
which  the  total  price  is  to  be  determined 
on  the  basis  of  the  materials  actually  re- 
moved, and  where  a  contract  for  the  sale 
of  timber  was  executed  on  that  form  from 
which  the  second  method  for  determining 
the  price  had  been  stricken,  the  pur- 
chaser's obligation  under  the  contract  is 
to  pay  the  total  price  specified  in  the  con- 
tract, notwithstanding  the  fact  that  an- 
other, inconsistent,  paragraph  of  the 
printed  form  was  not  deleted  from  the  con- 
tract as  it  should  have  been. 
Russell  &  Pugh  Lumber  Company, 
A-27432  (May  20,  1957) 

Section  4  of  the  act  of  July  23,  1955  (69 
Stat.  368;  30  U.S.C.  sec.  612),  is  applicable 
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to  valid  mill  site  locations  made  after  the 
act.  The  restrictions  and  limitations  of 
section  4  are  applicable  to  valid  mill  site 
locations  made  prior  to  the  act  only  if  in 
accordance  with  section  6  thereof  the 
owners  waive  and  relinquish  all  rights  in 
conflict  with  those  restrictions  and  limita- 
tions. The  owner  of  a  valid  mill  site  loca- 
tion may  cut  and  remove  the  timber  on 
the  claim  for  the  purpose  of  constructing 
thereon  a  mill,  reduction  works,  tramway, 
or  other  accessories  required  in  the  devel- 
opment of  his  mineral  interests  but  he  may 
not  cut  the  timber  for  the  purpose  of 
selling  it. 

Effect  of  Section  4  of  the  Act  of  July  23, 
1965  (69  Stat.  368;  30  U.8.C.  sec.  612),  on 
Mill  Site  Location* — Timber  on  Mill  Sites, 
M-36451  (July  22,  1957)  64  I.D.  301 

A  corporation  whose  president  is  also 
the  president  of  another  corporation  which 
has  been  found  guilty  of  timber  trespass 
is  properly  required  to  post  the  bond  of 
the  president  and  the  trespassing  corpora- 
tion as  a  condition  precedent  to  the  execu- 
tion by  the  United  States  of  a  contract 
for  the  sale  of  timber  on  Oregon  and 
California  Railroad  lands  to  the  first 
corporation. 

Magnolia  Lumber  Corporation,  Inc., 
A-28312  (June  14,  1960)  67  I.D.  245 

To  justify  a  refund  of  a  portion  of  the 
price  paid  under  a  timber  purchase  con- 
tract, the  purchaser  must  show  that  the 
factual  data  utilized  in  the  computation 
of  the  purchase  price  is  inaccurate  to  an 
extent  which  supports  the  request  for  re- 
fund ;  a  demand  not  supported  by  factual 
evidence  will  not  be  allowed. 
Cascades  Plywood  Corporation,  A-28547 
(Jan.  31, 1961) 

Where  a  contract  for  sale  of  timber  un- 
der the  act  of  July  31,  1947,  as  amended, 
provides  that  the  purchaser  shall  be  liable 
for  the  full  purchase  price  named  in  the 
contract,  even  though  the  quantity  of  ma- 
terials actually  severed,  extracted,  or  re- 
moved, or  designated  for  taking  is  less 
than  the  estimated  quantity  set  forth  in 
the  contract,  the  purchaser  is  not  entitled 
to  a  refund  of  any  portion  of  the  purchase 
price. 

Landreth  Timber  Company,  Inc.,  A-28861 
(Oct.  19, 1961) 


The  United  States  has  paramount  title 
to  unpatented  mining  claims  and  the 
Bureau  of  Land  Management  has  authority 
in  emergency  situations  to  cut  and  remove, 
and  dispose  of  by  sale,  diseased  or  insect- 
infested  timber  growing  on  an  unpatented 
mining  claim  located  before  July  23,  1955, 
where  such  timber  constitutes  a  threat  to 
the  health  of  nearby  timber  growing  on 
BLM-administered  lands  either  within  or 
without  the  exterior  boundaries  of  the 
claim. 

Emergency  Salvage  Operations  On  Un- 
patented Mining  Claims,  M-36636  (Apr.  5, 
1962) 

A  partnership  is  properly  required  to 
post  a  bond  in  the  sum  of  unsettled  tres- 
pass liability  incurred  by  closely  tied  cor- 
porations which  will  directly  benefit  from 
a  timber  sale  to  the  partnership  as  a  con- 
dition precedent  to  the  execution  by  the 
United  States  of  a  timber  sales  contract 
to  the  partnership. 

Magnolia  Lumber  Sales  Company,  A-29575 
(Oct.  8,  1963)  70  I.D.  449 

In  accord  with  the  terms  of  the  contract 
of  sale  prohibiting  the  felling  of  a  portion 
of  reserved  trees,  a  timber  company  is 
liable  to  the  Government  in  trespass  for 
damages  for  so  doing,  despite  the  un- 
authorized approval  of  the  cutting  by  a 
Government  employee,  since  the  Govern- 
ment is  not  bound  by  the  unauthorized  acts 
of  its  employees. 

The  authority  of  the  officer  in  charge 
under  a  timber  sale  contract  to  modify  the 
contract  to  permit  cutting  of  trees  in  a 
reserve  area  is  limited  to  matters  involv- 
ing the  technical  performance  of  the  con- 
tract and  does  not  extend  to  the  determina- 
tion of  compensation  to  be  allowed  the 
contractor  for  an  alleged  discrepancy  in 
the  area  subject  to  logging. 
Ray  Cole  d/b/a.  Ray  Cole  Logging  Com- 
pany, A-29526  (Oct.  21,  1963) 

Where  a  timber  sale  contract  provides 
for  the  sale  of  all  timber  in  a  "contract 
area"  shown  on  a  map  attached  to  the 
contract  and  the  map  shows  the  contract 
area  as  containing  a  clear  cut  area,  desig- 
nated as  containing  47.5  acres,  which  is 
hounded  by  a  legal  subdivision  line  and  by 
a  line  that  is  blazed,  branded,  or  posted 
and  the  contract  provides  that   the  pur- 
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chaser  has  the  responsibility  of  locating 
legal  subdivision  lines,  the  contract  is  not 
to  be  interpreted  as  obliging  the  Govern- 
ment to  sell  the  purchaser  the  timber  on 
47.5  acres  but  the  timber  in  the  precise 
area  outlined  on  the  map,  and  the  pur- 
chaser is  not  entitled  to  a  refund  because 
the  clear  cut  area  actually  comprises  only 
38.9  acres. 

Where  a  timber  sales  contract  places 
upon  the  purchaser  the  responsibility  of 
establishing  the  boundaries  between  the 
Federal  lands  in  the  contract  and  other 
lands,  the  purchaser  is  not  entitled  to  any 
refund  or  abatement  of  the  purchase  price 
where  his  failure  to  establish  such  bound- 
aries caused  it  to  trespass  on  State  land 
and  to  incur  liability  for  damages  for  such 
trespass. 

Where  a  timber  sales  contract  requires 
the  purchaser  to  construct  a  road,  it  is 
not  entitled  to  an  adjustment  of  the  con- 
tract price  for  a  proportionate  part  of 
the  road  costs  because  the  acreage  of  tim- 
ber sold  is  less  than  that  designated  on 
a  map  attached  to  the  contract. 
Diamond  Lumber  Company,  A-29970 
(June  22,  1964) 

A  refund  of  a  portion  of  the  price  paid 
under  a  timber  purchase  contract  will  not 
be  made  because  the  quantity  of  timber  is 
less  than  the  purchaser  anticipated  when 
the  contract  of  sale  provided  that  the 
purchaser  shall  be  liable  for  the  total  pur- 
chase price  regardless  of  whether  the 
quantity  is  less  than  estimated. 
Thompson  Timber  Company,  A-30114 
(June  23,  1964) 

Where  damages  for  default  by  a  bidder 
in  a  timber  sale  have  been  liquidated  by 
the  parties  in  the  amount  of  a  deposit  sub- 
mitted with  the  bid,  such  liquidated  dam- 
ages are  for  assessment  as  measuring  the 
extent  of  the  bidder's  obligation  in  the 
matter  without  the  necessity  of  inquiring 
into  the  question  of  the  actual  damages 
incurred. 

Chester  C.  Gibby,  A-30048  (June  30,  1964) 

71  I.D.  247 

A  refund  of  a  portion  of  the  price  paid 
under  a  timber  purchase  contract  will  not 
be  made  when  the  quantity  of  timber  cut 
is  allegedly  less  than  the  volume  estimated 


for  purposes  of  the  sale  where  the  contract 

of  sale  provides  that  the  purchaser  shall 

be    liable    for    the    total    purchase    price 

regardless  of  whether  the  quantity  is  less 

than  was  estimated. 

Main  Lumber  Company,  A-30200  (July  7, 

1964) 
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I.  GENERALLY 

The  United  States  is  not  liable  under  the 
Federal  Tort  Claims  Act  for  damages  sus- 
tained after  its  responsibility  to  maintain 
roads  on  the  Menominee  Indian  Reserva- 
tion has  terminated. 

Legal  Obligations  of  the  Federal  Govern- 
ment on  Menominee  Roads,  M-36300 
(Aug.  2,  1955) 

In  the  administrative  determination  of 
claims  under  the  Federal  Tort  Claims  Act 
the  individual  interests  of  a  subrogor  and 
subrogee  for  convenience  are,  sometimes, 
each  referred  to  as  an  individual  claim. 
However,  they  are  only  interests  in  the 
same  single  claim.  If  the  combined  inter- 
ests of  subrogor  and  subrogee  exceed  the 
administrative  jurisdictional  limit  of 
$2,500,  the  claim  may  not  be  considered 
administratively. 

Claims  of  Wilbur  B.  Cassady  and  Mary  A. 
Cassady,  and  Farmers  Insurance  Group, 
TA-235  (Ir.)    (Nov.  7,  1962)      69  I.D.  193 

An  accident  cannot  be  considered  an  act 
of  God  simply  because  it  is  raining  when 
the   accident   occurs.     If    the   rainfall    is 
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ordinary,  the  accident  cannot  be  considered 
an  act  of  God. 

Claim    of    Maude     8.     Vincent,     T-1178 
(July  11,  1963)  70  I.D.  354 

Any  claim  against  the  United  States 
which  involves  Bureau  of  Reclamation 
projects  and  is  potentially  cognizable  under 
either  the  Federal  Tort  Claims  Act  or  the 
Public  Works  Appropriation  Act  must  be 
considered  under  both  acts  in  order  to  ar- 
rive at  a  complete  administrative  disposi- 
tion in  an  administrative  determination. 
A  direct  statement  should  be  included  in 
an  administrative  determination  why  the 
claim  cannot  or  should  not  be  considered 
under  both  acts  when  the  consideration 
under  either  act  is  omitted. 
Claim  of  Charles  H.  Reaves,  TA-234  (Ir.) 
(Feb.  17,  1964) 

The  credibility  of  expert  witnesses  and 
the  weight  of  their  testimony  are  matters 
for  the  determination  by  the  trier  of  the 
facts.  The  opinions  of  experts,  although 
on  the  precise  point  to  be  determined,  do 
not  relieve  the  trier  of  the  facts  of  the  au- 
thority and  corresponding  responsibility  of 
forming  his  own  independent  opinion 
based  on  all  the  evidence  presented. 
Claim  of  Hanover  Irrigation  District, 
TA-256  (Ir.)   (Feb.  20,  1964) 

In  order  for  recovery  to  be  allowed  under 
the  Federal  Tort  Claims  Act,  it  is  not 
sufficient  to  show  merely  that  the  claimant 
is  free  from  negligence.  It  is  necessary 
to  establish  that  a  Government  employee 
is  guilty  of  a  negligent  or  wrongful  act  or 
omission  which  proximately  caused  the 
damage  which  is  the  subject  of  the  claim. 
Claim  of  Vivian  L.  Johnson,  TA-264 
(May  7,  1964) 

The  United  States  can  be  held  liable 
under  the  Federal  Tort  Claims  Act  only  if 
the  individual  whose  alleged  act  or  omis- 
sion led  to  a  claim  against  the  Government 
is  an  employee  of  the  United  States. 
Hence,  any  question  concerning  that  indi- 
vidual's employment  is  a  threshold  issue 
and  must  be  considered  at  the  outset. 

The  fact  that  the  United  States  supplies 
material,  personnel,  and  funds  for  a  proj- 
ect, carried  out  in  cooperation  with  other 
organizations,  does  not  make  the  project  a 
joint  adventure,  unless  there  was  either 


an  express  or  implied  contract  by  which  the 
United  States  undertook  to  bind  itself  to 
the  consequences  of  a  joint  adventure. 
Claim  of  Lawrence  M.  Montgomery  and 
Pacific  Indemnity  Company,  TA-266 
(May  14,  1964)  71  I.D.  196 

The  immunity  granted  to  the  United 
States  by  33  U.S.C.  sec.  702c  from  liability 
of  any  kind  for  any  damage  from  or  by 
floods  or  flood  waters  at  any  place  is  avail- 
able to  the  United  States  as  a  defense  in 
suits  brought  under  the  Federal  Tort 
Claims  Act. 

The  Flood  Control  Act,  33  U.S.C.  sec. 
702c,  is  an  immunity  statute.  Such  a  stat- 
ute is  necessary,  and  therefore  applicable, 
only  where  there  would  be  a  liability  with- 
out it. 

Claim'  of    Bill    Powers,     TA-271     (Ir.) 

(June  8,  1964)  71  I.D.  237 

II.  AIRCRAFT 

As  a  general  rule,  under  Federal  law  and 
State  laws,  pre-flight  waivers  of  liability,  in 
the  form  used  by  the  Bureau  of  Reclama- 
tion, obtained  by  the  United  States  from 
nonofficial  passengers  on  Government  air- 
craft will  be  upheld,  except  as  against  will- 
ful misconduct  or  gross  negligence. 
Tort  Liability  and  Waiver  Requirements, 
M-36674   (Dec.  30,  1964)  71  I.D.  493 

III.  AMOUNT  OF  DAMAGES 

The  common  law  rule  that  the  expenses 
of  litigating  a  tort  claim  are  not  recover- 
able as  damages  is  followed  in  California, 
and  applies  to  the  expenses  of  prosecuting 
a  claim  administratively  under  the  Federal 
Tort  Claims  Act.  Under  this  rule,  the 
charge  made  by  a  physician  for  the  prepa- 
ration of  a  medical  report  to  be  used  in 
establishing  the  nature  or  extent  of  an 
alleged  injury,  rather  than  to  assist  in  its 
treatment,  is  not  a  proper  element  of 
damages. 

Under  the  law  of  California,  the  trier 
of  the  facts  is  accorded  a  wide  latitude  and 
an  elastic  discretion  in  determining  the 
amount  of  compensation  to  be  awarded  as 
general  damages  for  pain  and  suffering, 
temporary  disability,  and  the  like.  The 
only  standard  is  that  the  amount  awarded 
must  be  such  as  a  reasonable  person  would 
consider  fair  compensation. 
Claim  of  Mr.  Y.  G.  Sanchez,  TA-258 
(Dec.  2,  1963)  70  I.D.  509 
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Upon  the  presentation  of  proper  proof, 
an  award  of  damages  to  one  injured 
through  the  negligence  of  another  may  in- 
clude an  allowance  for  loss  of  wages  and 
for  pain  and  suffering. 

As  a  general  rule,  any  payment  to  an 
injured  party  from  a  collateral  source  is 
not  deductible  from  an  award  made  to  the 
injured  party  against  one  who  negligently 
caused  the  injury. 

Claim  of  Michael  J.   Dolan,  Jr.,   T-1176 
(Supp.)    (Feb.  10,  1964)  71  I.D.  48 

Claims  which  exceed  $2,500  may  not  be 
considered     administratively     under     the 
Federal  Tort  Claims  Act. 
Claim    of    Hanover    Irrigation    District, 
TA-256  (Ir.)   (Feb.  20,  1964) 

IV.  ANIMALS  AND  LIVESTOCK 

The  United  States  is  not  liable  for  the 
death  of  trespassing  animals  from  poison 
on  private  premises,  where  the  poison  was 
intended  for  the  eradication  and  control  of 
predatory  animals,  and  the  Government 
personnel  did  not  distribute  the  poison  in  a 
willful  or  reckless  manner. 
Claim  of  Albin  D.  Molohon,  TA-213 
(Apr.  18,  1961)  68  I.D.  113 

The  United  States,  considered  as  a  pri- 
vate person  under  the  Federal  Tort  Claims 
Act.  does  not  have  any  ownership,  control 
or  possession  of  a  deer  on  a  public  high- 
way. The  United  States  is  not  liable  under 
the  Federal  Tort  Claims  Act  for  damage 
done  to  a  private  motor  vehicle  by  a  deer 
on  a  public  highway,  since  no  negligence 
can  be  attributed  to  Government  employees 
in  connection  with  such  incident. 
Claim  of  Donald  Douglas  Andrews,  T-1212 
(July  23,  1963) 

Under  the  laws  of  Montana,  before  a 
landowner  can  recover  for  damages  caused 
by  trespassing  animals  he  is  required  to 
fence  them  out.  This  does  not  charge  the 
landowner  with  the  duty  to  keep  animals 
lawfully  at  large  from  coming  on  his  land, 
or  make  their  entry  rightful,  so  as  to  make 
him  liable  for  injuries  to  such  animals 
caused  by  the  existence  of  dangerous 
agencies  on  the  land,  not  wantonly  or  in- 
tentionally caused.  Livestock  wander  at 
their  own  and  their  owner's  risk  of  loss. 
Claim  of  John  C.  Brock,  TA-249  (Ir.) 
(Aug.  12,  1963)  70  I.D.  397 


Under  a  Wyoming  statute,  it  is  unlawful 
for  the  owner,  or  anyone  having  custody 
of  livestock  to  permit  the  livestock  to  run 
at  large  in  any  fenced  lanes  or  fenced 
roads.  The  words  "to  permit"  imply 
knowledge,  consent,  and  willfulness,  or 
such  negligent  conduct  on  the  part  of  the 
owner,  or  other  person  having  custody 
of  the  livestock,  as  is  equivalent  thereto. 
Hence,  proof  of  these  elements  is  essential 
to  a  showing  of  a  violation  of  the  statute. 
Claim  of  Vivian  L.  Johnson,  TA-264 
(May  7,1964) 

V.   ASSUMPTION   OF  RISK 

Under  general  principles  of  tort  law, 
the  United  States  is  not  liable  to  a  visitor, 
whether  a  business  visitor  or  a  gratuitous 
licensee,  to  an  area  forming  part  of  the 
National  Park  system  for  bodily  harm 
caused  by  any  dangerous  condition, 
whether  natural  or  artificial,  on  the  land, 
if  the  visitor  knows  of  the  condition  and 
realizes  the  risk  involved  or  if  the  Govern- 
ment exercises  reasonable  care  to  give 
adequate  warning  of  the  condition  and  the 
risk  involved. 

Claim  of  Mrs.  Kathryn  L.  liogcrs,  TA-125 
(May  :n,  L95G)  63  I.D.  150 

VI.  COMMON  CARRIERS 

Where  a  Government  employee  operat- 
ing automotive  equipment  on  a  Government 
railroad,  after  observing  a  private  auto- 
mobile parked  on  the  right-of-way  dan- 
gerously close  to  the  tracks,  causes  a 
collision  by  failing  to  approach  the  auto- 
mobile at  a  speed  that  will  permit  the 
equipment  to  be  stopped  if  the  room  for 
passage  turns  out  to  be  insufficient,  the 
United  States  is  liable  for  the  resulting 
damages  to  the  automobile,  even  though  its 
owner  may  have  been  a  trespasser  in  park- 
ing it  on  the  right-of-way,  and  also  may 
have  been  contributory  negligent  in  park- 
ing it  so  close  to  the  tracks. 
Claim  of  Wayne  II.  Morrison,  TA-220 
(May  29,  1961)  68  I.D.  150 

VII.  CONFLICTS  OF  LAW 

The  fact  of  whether  an  individual  is  or 
is  not  an  employee  of  the  United  States  is 
a  Federal  question  to  be  determined  un- 
der Federal  law.  The  scope  of  the  indi- 
vidual's employment  is  a  question  to  be 
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determined  under  the  law  of  the  pertinent 

State. 

Claim  of  Lawrence  M.  Montgomery  and 

Pacific      Indemnity      Company,      TA-266 

(May  14  1964)  71 1.D.  196 

In  view  of  the  state  of  the  authorities,  it 
is  not  possible  to  state  with  certainty 
whether  State  or  Federal  law  will  ulti- 
mately be  accepted  as  governing  the  effec- 
tiveness of  pre-flight  waivers  of  liability 
obtained  by  the  United  States  from  non- 
official  passengers  on  Government  aircraft. 
Tort  Liability  and  Waiver  Requirements, 
M-36674  (Dec.  30,  1964)  71  I.D.  493 

VIII.  CONTRIBUTORY  NEGLIGENCE 

Under  the  laws  of  California,  the  driver 
of  a  vehicle  making  a  left  turn  has  the  duty 
to  take  the  precautions  which  a  reasonably 
prudent  person  would  take  under  the  cir- 
cumstances reasonably  appearing  to  him  at 
the  time,  but  does  not  have  the  duty  to 
ascertain  that  the  left  turn  may  be  made 
in  absolute  safety. 

Under  the  laws  of  California,  the  driver 
of  a  vehicle  which  is  overtaking  and  pass- 
ing another  vehicle  has  the  duty  to  ascer- 
tain that  the  passing  may  be  made  safely, 
and  the  failure  to  fulfill  this  duty  con- 
stitutes contributory  negligence. 
Appeal  of  Pacific  Greyhound  Lines, 
TA-130  (May  25,  1956) 

Where  a  Government  employee  operating 
automotive  equipment  on  a  Government 
railroad,  after  observing  a  private  auto- 
mobile parked  on  the  right-of-way  dan- 
gerously close  to  the  tracks,  causes  a 
collision  by  failing  to  approach  the  auto- 
mobile at  a  speed  that  will  permit  the 
equipment  to  be  stopped  if  the  room  for 
passage  turns  out  to  be  insufficient,  the 
United  States  is  liable  for  the  resulting 
damages  to  the  automobile,  even  though 
its  owner  may  have  been  a  trespasser  in 
parking  it  on  the  right-of-way,  and  also 
may  have  been  contributorily  negligent  in 
parking  it  so  close  to  the  tracks. 
Claim  of  Wayne  H.  Morrison,  TA-220 
(May  29,  1961)  68  I.D.  150 

IX.  DISCRETIONARY  FUNCTIONS 

A  decision  not  to  place  culverts  under  an 
irrigation  lateral,  made  at  the  policy  and 
planning  level,  when  no  danger  from  this 
method    of   construction    is    apparent   or 


realized,  and  a  contrary  decision  would 
affect  the  feasibility  of  the  project,  is  a 
discretionary  act  within  the  meaning  of 
the  discretionary  function  exception  of  the 
Federal  Tort  Claims  Act. 
Claim  of  Bill  Powers,  TA-271  (Ir.) 
(June  8,  1964)  71  I.D.  237 

X.  FLOODING 

A  claim  for  property  damage  and  loss  on 
account  of  an  alleged  wrongful  diversion 
of  flood  waters  by  the  Government  is  not 
allowable,  irrespective  of  whether  the  flood 
and  the  storm  that  caused  it  were  suffi- 
ciently extraordinary  to  amount  to  an  Act 
of  God,  where  the  evidence  shows  that  such 
damage  and  loss  would  have  been  caused 
by  the  flood  waters  even  if  no  diversionary 
measures,  whether  temporary  or  perma- 
nent, had  been  taken  by  the  Government. 
Claim  of  Ole  Hendricks,  TA-262  (Dec.  16, 
1963) 

XI.  LICENSEES  AND  INVITEES 

A  visitor  to  an  area  forming  part  of  the 
National  Park  system  is,  under  ordinary 
circumstances,  a  licensee  by  invitation  or 
permission,  but  is  not  a  business  visitor, 
even  though  the  park  is  one  where  a  fee 
is  charged. 

Under  general  principles  of  tort  law,  the 
United  States  is  not  liable  to  a  visitor, 
whether  a  business  visitor  or  a  gratuitous 
licensee,  to  an  area  forming  part  of  the 
National  Park  system  for  bodily  harm 
caused  by  any  dangerous  condition, 
whether  natural  or  artificial,  on  the  land, 
if  the  visitor  knows  of  the  condition  and 
realizes  the  risk  involved  or  if  the  Govern- 
ment exercises  reasonable  care  to  give 
adequate  warning  of  the  condition  and  the 
risk  involved. 

Under  general  principles  of  tort  law,  a 
visitor  to  an  area  forming  part  of  the 
National  Park  system  is  not  entitled  to 
compensation  for  bodily  harm  resulting 
from  a  fall  on  a  park  trail  if  the  physical 
condition  of  the  trail  and  the  extent  of 
risk  involved  in  its  use  were  so  apparent 
that  the  trail  would  not  have  been  hazard- 
ous for  persons  traversing  it  with  a  reason- 
able degree  of  care  for  their  own  safety. 
Claim  of  Mrs.  Kathryn  L.  Rogers,  TA-125 
(May  31,  1956) 
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In  accordance  with  "Wyoming  law,  a 
visitor  to  Yellowstone  National  Park  is 
held  to  be  an  invitee.  The  duty  owed  to 
the  visitor  by  the  Government  is  to  use 
ordinary  and  reasonable  care  to  keep  the 
premises  reasonably  safe  for  his  visit  and 
to  warn  him  of  any  hidden  danger.  The 
Government  is  not  an  insurer  of  the  safety 
of  the  visitor. 

Claim   of   Mrs.    Hannah    Cohen,    TA-247 
(May  22,  1963)  70  I.D.  188 

In  accordance  with  District  of  Columbia 
law,  a  visitor  to  a  national  memorial  is  a 
licensee  by  invitation.  The  duty  owed  to 
the  visitor  by  the  Government  is  to  use 
reasonable  and  ordinary  care  and  to  pro- 
vide reasonably  safe  premises,  and  to 
protect  or  warn  the  visitor  against  any 
danger  known  to  the  Government  which 
a  careful  visitor  might  not  discover. 

The  duty  owed  by  the  Government  to  a 
visitor  to  a  national  memorial  in  the 
District  of  Columbia  includes  the  duty  to 
provide  adequate  lighting  in  order  that 
the  visitor  may  observe  any  part  of  the 
premises  and  any  condition  of  the  premises 
which  may  endanger  the  visitor. 
Claim  of  Maude  S.  Vincent,  T-1178 
(July  11,  1963)  70  I.D.  354 

A  child  who  while  visiting  a  National 
Park  Service  area  in  Maryland  enters  a 
building  which,  because  of  conditions  such 
as  the  darkness  and  dilapidation  of  its 
interior,  a  child  of  his  age  would  realize 
was  a  place  that  visitors  were  not  sup- 
posed to  enter  is  not  an  invitee  while  inside 
the  building,  but  is  merely  a  licensee  or 
trespasser  to  whom,  under  Maryland  law, 
no  duty  is  owed  by  the  proprietor  except 
that  of  avoiding  willful  injury  or  entrap- 
ment. 

A  child  who  while  visiting  a  National 
Park  Service  area  in  Maryland  falls 
through  an  unguarded  opening  in  the  floor 
of  a  building,  where  the  child  has  only 
the  status  of  a  licensee  or  trespasser, 
where  conditions  such  as  darkness  and 
dilapidation  exist  to  a  degree  that  a  child 
of  his  age  would  recognize  as  a  warning 
of  the  possible  presence  of  concealed  haz- 
ards, and  where  the  opening  would  have 
been  visible  to  the  child  if  he  had  used  a 
flashlight   or  lantern,    is  not  entitled   to 


recover  damages  for  the  fall,  since  the 
"attractive  nuisance"  doctrine  is  not  fol- 
lowed in  Maryland,  and  since  the  concept 
of  "entrapment"  is  narrowly  applied  in 
that  State. 

Claim  of  Richard  M.  Stevenson,  T-1225 
(Oct.  22,  1963)  70  I.D.  457 

XII.  MOTOR  VEHICLES 

Under  Maryland  and  Virginia  law,, 
where  employee  in  the  operation  of  a 
motor  vehicle,  resulting  in  personal  in- 
juries or  property  damage,  had  departed 
from  the  scope  of  his  employment  and  was 
engaged  solely  upon  his  own  personal  af- 
fairs no  liability  attaches  to  the  employer 
for  negligence  of  the  employee  under  the 
doctrine  of  respondeat  superior.  Sedtion 
401  et  seq.,  Title  40  D.C.  Code,  1951  ed.  (49 
Stat  166,  168)  that  imposes  liability  for 
personal  injuries  or  property  damage  on 
the  owner  of  a  motor  vehicle  for  the  acts 
of  any  person  who  drives  it  with  his  con- 
sent, and  making  proof  of  ownership 
prima  facie  evidence  that  person  operat- 
ing vehicle  with  owner's  consent,  must  be 
defined  by  judicial  determination  made  in 
a  manner  giving  effect  to  the  objects  and 
purposes  of  the  statute.  The  doctrine  of 
principal  and  agent  applies  in  the  District 
of  Columbia. 

Use  of  Motorcycles  oy  U.S.  Park  Police 
Between  Residence  and  Duty  Station, 
M-36268  (Apr.  11,  1955) 

Under  the  laws  of  California,  the  driver 
of  a  vehicle  making  a  left  turn  has  the 
duty  to  take  the  precautions  which  a 
reasonably  prudent  person  would  take 
under  the  circumstances  reasonably  ap- 
pearing to  him  at  the  time,  but  does  not 
have  the  duty  to  ascertain  that  the  left 
turn  may  be  made  in  absolute  safety. 

Under  the  laws  of  California,  the  driver 
of  a  vehicle  which  is  overtaking  and  pass- 
ing another  vehicle  has  the  duty  to  ascer- 
tain that  the  passing  may  be  made  safely, 
and  the  failure  to  fulfill  this  duty  con- 
stitutes contributory  negligence. 
Appeal  of  Pacific  Greyhound  Lines,  TA-130 
(May  25, 1956) 

Skidding  on  an  icy  street  or  road  does 
not,  as  a  matter  of  law,  establish  that  the 
driver  of  the  skidding  motor  vehicle  was 
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guilty  of  a  negligent  or  wrongful  act  or 
omission  in  the  operation  of  the  vehicle. 
However,  the  skidding  may  be  caused  or 
.accompanied  by  negligence  upon  which 
liability  may  be  predicated. 

If  either  party  can  avoid  an  accident 
by  the  exercise  of  proper  care,  the  acci- 
dent cannot  be  said  to  be  unavoidable. 
The  issue  of  unavoidable  accident  arises 
only  when  the  evidence  shows  that  the 
accident  happened  from  an  unknown  or 
unforeseen  cause  or  in  an  unexplainable 
manner,  which  circumstances  rebut  any 
alleged  negligence. 

Claim  of  Michael  J.  Dolan,  Jr.,  T-1176 
(June  3,  1963)  70  I.D.  208 

The  operator  of  a  motor  vehicle  is  liable 
lor  damage  or  injury  resulting  from  the 
•casting  of  stones  from  the  surface  of  the 
highway  by  such  vehicle  only  when  the 
damage  or  injury  was  caused  by  the  negli- 
gent or  wrongful  operation  of  the  vehicle. 
Claim  of  Ralph  Morden  Wilder,  T-1230 
(Oct.  3,  1963)  70  I.D.  448 

XIII.  NOTICE 

Under  general  principles  of  tort  law,  the 
United  States  is  not  liable  to  a  visitor, 
whether  a  business  visitor  or  a  gratuitous 
licensee,  to  an  area  forming  part  of  the 
National  Park  system  for  bodily  harm 
•caused  by  any  dangerous  condition, 
whether  natural  or  artificial,  on  the  land, 
if  the  visitor  knows  of  the  condition  and 
realizes  the  risk  involved  or  if  the  Govern- 
ment exercises  reasonable  care  to  give 
adequate  warning  of  the  condition  and  the 
risk  involved. 

Claim  of  Mrs.  Kathryn  L.  Rogers,  TA-125 
(May  31,  1956)  63  I.D.  150 

XIV.  PARKS 

A  visitor  to  a  public  park  in  the  District 
of  Columbia  is,  under  ordinary  circum- 
stances, a  licensee,  and  it  is  the  duty  of 
the  Government  to  warn  him  of  any 
known  dangerous  conditions.  Where  the 
Government  had  no  notice  that  a  grating 
over  a  sidewalk  had  become  loose  because 
the  securing  screws  were  missing  and  such 
defect  was  not  discoverable  by  due  dili- 
gence, the  United  States  is  not  liable  for 
an  alleged  injury  sustained  by  a  visitor 
who  tripped   and  fell  over  the  grating, 


after  it  had  been  tilted  by  the  visitor's 

companion  stepping  on  one  end. 

Claim  of  Isaac  Notes,  T-711  (May  17, 1955) 

Under  general  principles  of  tort  law,  the 
United  States  is  not  liable  to  a  visitor, 
whether  a  business  visitor  or  a  gratuitous 
licensee,  to  an  area  forming  part  of  the  Na- 
tional Park  system  for  bodily  harm  caused 
by  any  dangerous  condition,  whether  nat- 
ural or  artificial,  on  the  land,  if  the  visitor 
knows  of  the  condition  and  realizes  the  risk 
involved  or  if  the  Government  exercises 
reasonable  care  to  give  adequate  warning 
of  the  condition  and  the  risk  involved. 

Under  general  principles  of  tort  law,  a 
visitor  to  an  area  forming  part  of  the  Na- 
tional Park  system  is  not  entitled  to  com- 
pensation for  bodily  harm  resulting  from  a 
fall  on  a  park  trail  if  the  physical  condition 
of  the  trail  and  the  extent  of  risk  involved 
in  its  use  were  so  apparent  that  the  trail 
would  not  have  been  hazardous  for  per- 
sons traversing  it  with  a  reasonable  degree 
of  care  for  their  own  safety. 

The  rights  and  duties  of  private  persons 
within  a  National  Park  Service  area  over 
which  the  United  States  has  acquired  ex- 
clusive jurisdiction  are  governed  solely  by 
Federal  law,  but  the  law  in  force  within 
the  area  immediately  prior  to  the  transfer 
of  jurisdiction  is  considered  to  have  been 
adopted  by  the  Federal  Government  to  the 
extent  that  it  is  not  inconsistent  with  the 
changed  legal  situation  brought  about  by 
the  transfer  or  with  any  Federal  enactment 
or  purpose,  whether  existing  at  the  time  or 
subsequently  adopted. 
Claim  of  Mrs.  Kathryn  L.  Rogers,  TA-125 
(May  31,  1956)  63  I.D.  150 

The  Federal  law,  by  which  the  rights  and 
duties  of  private  persons  within  a  National 
Park  Service  area  over  which  the  United 
States  has  acquired  exclusive  jurisdiction 
are  solely  governed,  encompasses  State 
Laws  that  have  been  made  applicable  to 
such  area  by  act  of  Congress.  Conse- 
quently, tort  claims  arising  out  of  accidents 
within  a  National  Park  Service  area  over 
which  the  United  States  has  acquired  ex- 
clusive jurisdiction  are  to  be  determined 
in  accordance  with  State  laws  if  the  subject 
matter  of  the  claim  is  covered  by  a  statute, 
such  as  the  act  of  Feb.  1, 1928  (45  Stat.  54 ; 
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16  U.S.C.  sec.  457),  that  adopts  State  laws 
as  the  Federal  rule  of  decision. 
Application  of  State  Lairs  to  Accidents 
Within  Areas  Over  Which  the  United 
States  has  Acquired  Exclusive  J urisdiction, 
M-36414  (Feb.  1,1957) 

In  accordance  with  Wyoming  law,  a  vis- 
itor to  Yellowstone  National  Park  is  held 
to  be  an  invitee.  The  duty  owed  to  the 
visitor  by  the  Government  is  to  use  ordi- 
nary and  reasonable  care  to  keep  the 
premises  reasonably  safe  for  his  visit  and 
to  warn  him  of  any  hidden  danger.  The 
Government  is  not  an  insurer  of  the  safety 
of  the  visitor. 

The  mere  fact  that  loose  stones  or  gravel 
are  present  on  an  outdoor  walk  in  a  na- 
tional park,  and  cause  a  visitor  to  the  park 
to  fall,  does  not  establish  either  that  the 
walk  is  dangerous  per  se,  or  that  the  walk 
is  maintained  in  a  negligent  manner.  In 
the  absence  of  facts  showing  that  the  Gov- 
ernment employees  had  a  reasonable  op- 
portunity to  discover  the  presence  of  the 
stones  or  gravel  on  the  walk,  and  to  remove 
them,  n<>  negligent  or  wrongful  act  can  be 
imputed  to  the  Government  employees. 
Claim  of  Mrs.  Hannah  Cohen,  TA-247 
(May  22,  1 963)  70  I.D.  188 

A  child  who  while  visiting  a  National 
Park  Service  area  in  Maryland  enters  a 
building  which,  because  of  conditions  such 
as  the  darkness  and  dilapidation  of  its  in- 
terior, a  child  of  his  age  would  realize  was 
a  place  that  visitors  were  not  supposed  to 
enter  is  not  an  invitee  while  inside  the 
building,  but  is  merely  a  licensee  or  tres- 
passer to  whom,  under  Maryland  law,  no 
duty  is  owed  by  the  proprietor  except  that 
of  avoiding  willfull  injury  or  entrapment. 

A  child  who  while  visiting  a  National 
Park  Service  area  in  Maryland  falls 
through  an  unguarded  opening  in  the  floor 
of  a  building,  where  the  child  has  only 
the  status  of  a  licensee  or  trespasser,  where 
conditions  such  as  darkness  and  dilapida- 
tion exist  to  a  degree  that  a  child  of  his 
age  would  recognize  as  a  warning  of  the 
possible  presence  of  concealed  hazards,  and 
where  the  opening  would  have  been  visible 
to  the  child  if  he  had  used  a  flashlight  or 
lantern,  is  not  entitled  to  recover  damages 
for  the  fall,  since  the  "attractive  nuisance" 
doctrine  is  not  followed  in  Maryland,  and 


since  the  concept  of  "entrapment"  is  nar- 
rowly applied  in  that  State. 
Claim  of   Richard   M.   Stevenson,   T-1225 
( Oct.  22.  1963 )  70  I.D.  457 

XV.  PERSONAL  INJURY  OR  DEATH 

Under  Maryland  and  Virginia  law,  where 
employee  in  the  operation  of  a  motor  ve- 
hicle, resulting  in  personal  injuries  or 
property  damage,  had  departed  from  the 
scope  of  his  employment  and  was  engaged 
solely  upon  his  own  personal  affairs  no 
liability  attaches  to  the  employer  for  neg- 
ligence of  the  employee  under  the  doctrine 
of  respondeat  superior.  Section  401  et 
seq.,  Title  40  D.C.  Code,  1951  ed.  (49  Stat. 
166,  168)  that  imposes  liability  for  per- 
sonal injuries  or  property  damage  on  the 
owner  of  a  motor  vehicle  for  the  acts  of 
any  person  who  drives  it  with  his  consent, 
and  making  proof  of  ownership  prima 
facie  evidence  that  person  operating  ve- 
hicle with  owner's  consent,  must  be  de- 
fined by  judicial  determination  made  in  a 
manner  giving  effect  to  the  objects  and 
purposes  of  the  statute.  The  doctrine  of 
principal  and  agent  applies  in  the  District 
of  Columbia. 

Use  of  Motoi-cycles  by  U.S.  Park  Police  Be- 
tween Residence  and  Duty  Station, 
M-36268   (Apr.  11,  1955) 

In  wrongful  death  actions  brought  un- 
der derivative  type  statutes,  pre-flight 
waivers  of  liability  executed  by  the  de- 
cedent have  been  given  the  same  effect  as 
they  would  have  been  given  in  an  action 
brought  by  the  decedent  while  still  alive. 

In  wrongful  death  actions  brought  un- 
der nonderivative  type  statutes,  pre-flight 
waivers  of  liability  executed  by  the  de- 
cedent may  be  held  not  to  bar  the  right  of 
action,  on  the  theory  that  the  decedent 
could  not  give  away  something  which  did 
not  belong  to  him. 

Tort  Liability  and  Waiver  Requirements, 
M-36674  (Dec.  30,  1964)  71  I.D.  493 

XVI.  PROPERTY  DAMAGE 

The  Government  may  be  held  liable  pur- 
suant to  the  provisions  of  the  Federal  Tort 
Claims  Act  under  State  law  imposing  ab- 
solute liability  in  blasting  operations. 
Under  the  judicial  decisions  of  the  State 
of  South  Dakota,  one  who  engages  in  blast- 
ing is  absolutely  liable  to  a  property  owner 
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whose  property  is  damaged  as  a  result  of 
concussion,  irrespective  of  distance  or  the 
nature  of  the  blasting  operations. 
Claim    of    Mrs.    Pauline    Mitchell,    T-698 
(Feb.  15,  1955) 

Under  Maryland  and  Virginia  law, 
where  employee  in  the  operation  of  a  motor 
vehicle,  resulting  in  personal  injuries  or 
property  damage,  had  departed  from  the 
scope  of  his  employment  and  was  engaged 
solely  upon  his  own  personal  affairs  no 
liability  attaches  to  the  employer  for  neg- 
ligence of  the  employee  under  the  doctrine 
of  respondeat  superior.  Section  401  et 
seq.,  Title  40  D.C.  Code,  1951  ed.  (49  Stat. 
166,  168)  that  imposes  liability  for  per- 
sonal injuries  or  property  damage  on  the 
owner  of  a  motor  vehicle  for  the  acts  of 
any  person  who  drives  it  with  his  consent, 
and  making  proof  of  ownership  prima 
facie  evidence  that  person  operating  ve- 
hicle with  owner's  consent,  must  be  defined 
by  judicial  determination  made  in  a  man- 
ner giving  effect  to  the  objects  and  pur- 
poses of  the  statute.  The  doctrine  of  prin- 
cipal and  agent  applies  in  the  District  of 
Columbia. 

Use  of  Motorcycles  by  U.S.  Park  Police 
Between  Residence  and  Duty  Station, 
M-36268  (Apr.  11,  1955) 

14  Comp.  Dec.  310  permits  payment  for 
repairs  to  Government-owned  property  to 
be  made  directly  to  establishment  making 
repairs  by  party  causing  damage. 

3617  Revised  Statutes  (31  U.S.C.  sec. 
484)  requires  that  all  moneys  received 
from  whatsoever  sources  for  the  use  of  the 
United  States  be  deposited  in  the  Treasury 
as  miscellaneous  receipts,  unless  otherwise 
provided  by  law. 

Payment  for  Repair  of  Damage  to  Gov- 
ernment Property,  M-36383  (Apr.  26, 1956) 

The  United  States  is  not  liable  under 
the  Federal  Tort  Claims  Act  for  damage  to 
private  property  caused  by  floods  or  flood 
waters  since  33  U.S.C.  1958  ed.,  sec.  702c  ex- 
empts it  from  liability  for  such  damage. 
Claim  of  Charles  H.  Reaves,  TA-234  (Ir.) 
(Feb.   17,    1964). 

XVII.  SCOPE  OF  EMPLOYMENT 
The   very   heart  and   substance  of  the 
Federal  Tort  Claims  Act  is  to  be  found  in 
the  words  "scope  of  his  office  or  employ- 


ment" and  they  should  not  be  wrenched 
out  of  their  context,  as  they  are  precisely 
limited  in  it  to  the  circumstances  where 
the  United  States,  if  a  private  person, 
would  be  liable  to  the  claimant  in  ac- 
cordance with  the  law  of  the  State  where 
the  property  damage  or  injury  occurs. 
Use  of  Motorcycles  by  U.S.  Park  Police  Be- 
tween Residence  and  Duty  Station, 
M-36268   (Apr.  11,  1955) 

The  fact  of  whether  an  individual  is  or 
is  not  an  employee  of  the  United  States 
is  a  Federal  question  to  be  determined  un- 
der Federal  law.  The  scope  of  the  indi- 
vidual's employment  is  a  question  to  be 
determined  under  the  law  of  the  pertinent 
State. 

Claim  of  Lawrence  M.  Montgomery  and 
Pacific  Indemnity  Company,  TA-266 
(May  14,  1964)  71  I.D.  196 

XVIII.  TRESPASS 

Where  a  Government  employee  operating 
automotive  equipment,  on  a  Government 
railroad,  after  observing  a  private  auto- 
mobile parked  on  the  right-of-way  dan- 
gerously close  to  the  tracks,  causes  a  col- 
lision by  failing  to  approach  the  automo- 
bile at  a  speed  that  will  permit  the  equip- 
ment to  be  stopped  if  the  room  for  passage 
turns  out  to  be  insufficient,  the  United 
States  is  liable  for  the  resulting  damages 
to  the  automobile,  even  though  its  owner 
may  have  been  a  trespasser  in  parking  it 
on  the  right-of-way,  and  also  may  have 
been  contributorily  negligent  in  parking  it 
so  close  to  the  tracks. 

Claim  of  Wayne  H.  Morrison,  TA-220 
(May  29,  1961)  68  I.D.  150 

An  assessment  of  damages  made  by  the 
Bureau  of  Land  Management  for  a  timber 
trespass  will  not  be  disturbed  when  the 
trespasser  does  not  present  substantial 
evidence  that  the  determination  is  in- 
correct. 
Hub  Lumber  Company,  A-29527  (Sept.  17, 

1963) 

A  child  who  while  visiting  a  National 
Park  Service  area  in  Maryland  enters  a 
building  which,  because  of  conditions  such 
as  the  darkness  and  dilapidation  of  its  in- 
terior, a  child  of  his  age  would  realize 
was  a  place  that  visitors  were  not  sup- 
posed to  enter  is  not  an  invitee  while  in- 
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side  the  building,  but  is  merely  a  licensee 
or  trespasser  to  whom,  under  Maryland 
law,  no  duty  is  owed  by  the  proprietor  ex- 
cept that  of  avoiding  willful  injury  or  en- 
trapment. 

A  child  who  while  visiting  a  National 
Park  Service  area  in  Maryland  falls 
through  an  unguarded  opening  in  the  floor 
of  a  building,  where  the  child  has  only  the 
status  of  a  licensee  or  trespasser,  where 
conditions  such  as  darkness  and  dilapida- 
tion exist  to  a  degree  that  a  child  of  his 
age  would  recognize  as  a  warning  of  the 
possible  presence  of  concealed  hazards,  and 
where  the  opening  would  have  been  visible 
to  the  child  if  he  had  used  a  flashlight  or 
lantern,  is  not  entitled  to  recover  damages 
for  the  fall,  since  the  "attractive  nuisance" 
doctrine  is  not  followed  in  Maryland,  and 
since  the  concept  of  "entrapment"  is  nar- 
rowly applied  in  that  State. 
Claim  of  Richard  M.  Stevenson,  T-1225 
(Oct.  22,  1963)  70I.D.457 

Electric  transmission  line  easement 
which  gives  the  grantee  the  right  to  main- 
tain and  keep  parcel  of  land  "at  all  times 
free  and  clear  of  trees  and  brush"  includes 
right  to  spray  small  natural  growth  coni- 
fers which  have  not  reached  such  height 
as  to  threaten  physical  or  electrical  con- 
tact with  the  conductor  or  which  have  not 
reached  such  density  as  to  block  main- 
tenance access  along  the  right-of-way. 

The  owner  of  an  electric  transmission 
line  easement  may  fully  use  the  rights 
granted  by  the  easement,  including  rights 
necessarily  implied  or  incidental  thereto. 

The  owner  of  electric  transmission  line 
easement  is  not  limited  in  maintenance  of 
the  easement  to  those  methods  known  or 
generally  practiced  at  the  time  of  acquisi- 
tion but  may  use  methods  of  maintenance 
reasonably  necessary  under  existing  con- 
ditions. 

Claim  of  Port  Blakcly  Mill  Company, 
T-P-320  (May  1,  1964)  71  I.D.  217 

TOWNSITES 

A  city  not  set  up  under  the  Townsite 
Laws  cannot  extend  its  boundaries  under 
the  Townsite  Laws. 

Under  the  Townsite  Laws  (43  U.S.C. 
sec.  718),  the  lands  must  already  be  settled 
upon  and  occupied  as  townsites ;  however, 


a  city  or  town  could  be  established  under 
the  Townsite  Laws  (43  U.S.C.  sec.  713) 
where  "parties  may  hereafter  desire  to 
found,"  a  city  or  town  on  the  public  lands. 
Public  Law  522,  84th  Congress,  2d  Session 
(70  Stat.  156)  and  Application  of  the 
Townsite  Laws  (48  U.S.C.  sees.  111-128; 
43  CFR  255.9-255.54),  M-36486  (Oct.  30, 
1957) 

The  offering  of  lands  at  public  sale  under 
section  2455  of  the  Revised  Statutes,  as 
amended,  which  authorizes  the  sale  of  cer- 
tain isolated  or  rough  or  mountainous 
tracts,  is  properly  vacated  where  the  land 
consists  of  townsite  lots  which  are  sub- 
ject to  sale  under  the  statutory  provisions 
governing  the  public  sale  of  townsites. 
Mrs.  Willo  M.  Chandler,  A-27992  (Aug.  4, 
1959) 
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I.  GENERALLY 

Where  a  person  has  been  an  innocent 
trespasser  on  public  lands  and  has  made 
improvements  on  the  land  and  the  land  is 
to  be  disposed  of  to  another  person,  the 
trespasser  should  be  allowed  a  reasonable 
time  within  which  to  remove  any  improve- 
ments that  can  be  removed  without  sub- 
stantial damage  to  the  land  of  the  improve- 
ments, and  the  person  acquiring  the  laud 
should  be  required  as  a  condition  precedent 
to  acquiring  the  land  to  reimburse  the  in- 
nocent trespasser  for  the  reasonable  value 
of  all  permanent  improvements  which  are 
left  on  the  land  and  which  are  of  value  to 
the  person  acquiring  the  land. 
Lee  Eisner  et  al.,  A-27189  (Nov.  7.  1955) 

The  taking  of  sand  and  gravel  from  a 
mining  location  perfected  after  July  23, 
1955,  by  one  with  knowledge  of  the  exist- 
ence and  date  of  location  of  the  claim,  is  a 
willful  trespass. 

Disposal  of  Sand  and  Gravel  From  Un- 
patented Mining  Claims,  M-36467  (Aug.  28, 
1957) 

A  grazing  licensee  who  grazes  a  number 
of  animals  in  excess  of  the  number  cov- 
ered by  his  existing  grazing  license  is  prop- 
erly charged  with  willful  trespass  upon 
the  public  domain  and  subjected  to  disci- 
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plinary   reduction  of  his  grazing  license 
where  the  circumstances  do  not  comport 
with   the  notion   that   he  acted   in  good 
faith  and  innocent  mistake. 
J.  Leonard  Neal,  A-27922  (June  4,  1959) 

66  I.D.  215 

Where  grazing  privileges  are  reduced 
for  grazing  trespass,  the  reduction  at- 
taches to  the  base  property  and  not  only  to 
the  trespasser's  grazing  privileges. 

The  fact  that  a  grazing  licensee  has  re- 
peatedly been  assessed  and  has  paid  dam- 
ages for  prior  grazing  trespasses  may  be 
considered  in  determining  whether  the 
most  recent  trespass  was  willful. 
Clarence  8.  Miller,  A-28215  (Apr.  20, 
1960)  67  I.D.  145 

Persons  locating  and  maintaining  min- 
ing claims  on  lands  withdrawn  from 
mineral  entry  are  trespassing  upon  the 
public  lands. 

Lyman    B.     C  runic,     William    A.    Koby, 
A-28738  (July  12,  1961)  68  I.D.  190 

A  succession  of  statements  which  is  in- 
consistent and  inconclusive  with  respect  to 
the  finding  of  a  bearing  tree  or  trees  which 
determined  the  location  of  a  quarter  sec- 
tion corner  is  not  acceptable  evidence 
which  will  permit  the  relocation  of  a  cor- 
ner ;  reliance  upon  a  location  assumed  from 
unacceptable  evidence  of  the  location  of  a 
quarter  section  corner  cannot  protect  the 
one  who  relies  from  the  consequences  of 
trespass. 

Vern  Johnston  Logging  Company,  A-28760 
(Aug.  8, 1962) 

The  grazing  of  sheep  in  an  area  of  inter- 
mingled unfenced  public  and  private  lands 
at  a  time  not  permitted  by  the  license 
issued  to  a  sheep  owner  constitutes  tres- 
pass on  the  public  lands  for  which  he  is 
answerable  in  damages. 
Nick  Chournos,  A-29040  (Nov.  6,  1962) 

A  partnership  is  properly  required  to 
post  a  bond  in  the  sum  of  unsettled  tres- 
pass liability  incurred  by  closely  tied  cor- 
porations which  will  directly  benefit  from 
a  timber  sale  to  the  partnership  as  a 
condition  precedent  to  the  execution  by  the 
United  States  of  a  timber  sales  contract 
to  the  partnership. 

Magnolia  Lumber  Sales  Company,  A-29575 
(Oct.  8,  1963)  70  I.D.  448 


When  the  evidence  presented  before  a 
hearing  examiner,  in  a  hearing  held  to 
determine  whether  violations  of  the  Fed- 
eral Range  Code  have  occurred  because  of 
an  alleged  grazing  of  cattle  on  the  Federal 
range  beyond  the  time  period  permitted 
by  the  license  of  the  party,  does  not  sup- 
port the  Government's  allegations  of  will- 
ful trespass  or  valuation  of  forage 
consumed,  it  is  improper  to  penalize  the 
licensee  by  ordering  reductions  in  future 
licenses  to  be  issued  to  him  and  the  case 
will  be  remanded  for  further  action  to 
assess  damages  for  the  trespass  committed, 
after  reconsidering  the  extent  of  the  tres- 
pass and  the  valuation  of  the  forage 
consumed. 
Alvie  E.  Holyoak,  A-29805  (Jan.  23,  1964) 

Occupancy  of  public  lands,  without 
authority  after  expiration  or  termination 
of  a  right-of-way  permit  constitutes  a 
trespass. 

Feather  River  Railway  Company,  Sacra- 
mento 013803  (Nov.  5,  1964)       71  I.D.  415 

II.  MEASURE  OF  DAMAGES 

The  taking  of  sand  and  gravel  from  a 
mining  location  perfected  after  July  23, 
1955,  by  one  with  knowledge  of  the  exist- 
ence and  date  of  location  of  the  claim, 
is  a  willful  trespass. 

Disposal  of  Sand  and  Gravel  From  Un- 
patented Mining  Claims,  M-36467  (Aug.  28, 
1957) 

The  grazing  of  an  excess  number  of 
cattle  within  an  area  covered  by  an  indi- 
vidual grazing  allotment  constitutes  a 
trespass  on  public  land  even  though  a 
portion  of  the  area  is  privately  owned 
land  enclosed  by  a  fence  and  damages  for 
such  trespass  are  properly  computed  on  the 
basis  of  the  number  of  cattle  in  excess 
of  the  allotment,  the  length  of  such  un- 
authorized grazing,  and  a  reasonable 
charge  for  the  forage  thus  consumed. 
J.  Leonard  Neal,  A-27922  (June  4,  1959) 

66  I.D.  215 

A  grazing  licensee  who  repeatedly  and 
willfully  grazes  his  cattle  and  horses  in 
trespass  upon  the  public  domain  is 
properly  subjected  to  disciplinary  action 
consisting  of  assessment  of  damages  and 


936 


TRESPASS,  II — UNITED  STATES 


suspension  of  the  grazing  privileges  of  his 
base  property. 

Eugene   Miller,   A-28212    (Apr.    5,    1960) 

67  I.D.  116 

A  grazing  licensee  who  repeatedly  and 
willfully  grazes  his  cattle  and  horses  in 
trespass  upon  the  public  domain  is  prop- 
erly subjected  to  disciplinary  action  con- 
sisting of  assessment  of  damages  and  re- 
duction of  the  grazing  privileges  of  his 
base  property. 

An  offer  to  pay  monetary  damages  in 
lieu  of  a  reduction  of  grazing  privileges 
imposed  for  a  willful  trespass  will  be 
rejected  because  the  Federal  Range  Code 
does  not  provide  for  monetary  penalties 
and  the  reduction  of  grazing  privileges  is 
a  more  suitable  punishment  for  the  willful 
trespass  committed. 

Clarence  S.  Miller,  A-28215  ( Apr.  20,  1060) 

67  I.D.  145 

The  presence  of  grazing  animals  on  the 
federal  range  before  the  commencement  of 
the  licensed  period  or  in  greater  numbers 
than  the  license  allows  constitutes  trespass 
for  which  the  licensee  is  responsible  in 
damages  computed  on  the  basis  of  the  rea- 
sonable value  of  the  forage  consumed  in 
trespass. 

Vaughn  Stringer,  Stringer  and  Fine,  Fine 
Sheep  Company,  A-28859  (May  18,  1062) 

In  assessing  damages  for  a  timber  tres- 
pass in  the  State  of  Oregon,  it  is  proper 
to  require  the  trespasser  to  pay  three  times 
the  value  of  the  timber  cut  from  the  land, 
although  upon  a  showing  that  the  tres- 
passer had  probable  cause  to  believe  that 
the  timber  which  he  cut  was  his  own,  the 
Bureau  may  accept  double  damages. 
Vem  Johnston  Logging  Company,  A-28760 
<Aug.  8,  1062) 

Where  there  has  been  an  innocent  tres- 
pass in  the  mining  and  removing  of  coal 
belonging  to  the  United  States  in  a  State 
which  fixes  the  measure  of  damages  as  the 
amount  which  will  compensate  for  all  the 
detriment  proximately  caused  thereby,  it 
is  proper  to  call  upon  the  trespasser  for 
the  value  of  the  coal  in  place  and  not 
merely  the  royalty  that  would  have  been 
derived  by  the  United  States  for  the  coal 


mined  had  the  coal  been  mined  under  a 
lease  issued  to  the  trespasser. 
Knife     River     Coal     Mining     Company, 
A-28953  (Jan.  31,  1963)  70  I.D.  16 

An  assessment  of  damages  made  by  the 
Bureau  of  Land  Management  for  a  timber 
trespass  will  not  be  disturbed  when  the 
trespasser  does  not  present  substantial 
evidence  that  the  determination  is  incor- 
rect. 

Hub  Lumber  Company,  A-29527  (Sept.  17, 
1963) 

A  refusal  to  issue  any  license  for  Fed- 
eral range  use  greater  than  75  percent  of 
the  Class  I  qualifications  of  an  appellant's 
base  property  for  a  period  of  two  years 
is  properly  made  upon  a  determination 
that  the  appellant  has  willfully  grazed 
more  sheep  on  the  Federal  range  than  au- 
thorized by  his  license  where  he  has  a 
long  history  of  past  violations. 
L.  W.  Roberts,  A-29860  (Apr.  23,  1964) 

UNITED  STATES 

Under  section  9  of  the  act  of  Aug.  13, 
1954  (68  Stat.  718)  (1)  all  trust  and  re- 
stricted property  of  members  of  the 
Klamath  Tribe  who  die  6  months  or  more 
after  the  date  of  the  act  is  subject  to  the 
probate  jurisdiction  of  State  courts  (2) 
if  the  State  court  orders  a  sale  of  such 
property  in  order  to  pay  claims  and  pro- 
bate expenses,  the  purchaser  whether  In- 
dian or  non-Indian,  takes  a  fee  simple 
title  to  the  property  sold  (3)  if  the  court 
distributes  such  property  to  an  Indian 
heir,  such  heir  acquires  the  property  in  a 
trust  or  restricted  status  unless  such  status 
has  been  removed  by  operation  of  said  act ; 
but  if  the  distributee  or  devisee  is  a  non- 
Indian,  the  trust  and  restricted  status  is 
removed  (4)  if  the  court  decides  it  would 
be  advantageous  to  cause  a  trust  or  re- 
stricted allotment  to  be  leased  during  the 
period  of  probate,  it  must  be  leased  in  ac- 
cordance with  Federal  rules  and  regula- 
tions (5)  the  court,  in  probating  such 
property,  may  appoint  guardians  ad  litem 
to  protect  the  interests  of  minors,  incom- 
petents or  persons  non  compos  mentis  (6) 
where  the  court  orders  a  sale  of  such  trust 
or  restricted  property,  the  United  States  is 
a  necessary  party  to  the  proceedings  there- 
for, and  must  be  served  with  the  petition 
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for  sale  and  accorded  an  opportunity  to  be 
heard.  Service  should  be  made  upon  the 
U.S.  Attorney  and  upon  the  Attorney  Gen- 
eral of  the  United  States  (7)  heirs  or 
devisees  of  Klamath  Indians  need  not  be 
qualified  by  the  t^th  degree  Indian  blood 
of  the  Klamath  Tribe  as  formerly  re- 
quired and  (8)  trust  and  restricted  estates 
of  Klamath  Indians  who  died  prior  to 
Feb.  13,  1955,  will  be  probated  by  the  Fed- 
eral Examiner  of  Inheritance  and  not  by 
a  State  court. 

Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 

The  United  States,  not  having  inter- 
vened as  a  party  and  not  being  suable  with- 
out its  consent,  is  not  bound  by  either  the 
finding,  the  decision,  of  the  final  judgment 
of  a  state  court  in  proceedings  held  to  con- 
firm a  repayment  contract. 
Applicability  of  the  Excess  Land  Laws 
Imperial  Irrigation  District  Lands, 
M-36675  (Dec.  31,  1964)  71  I.D.  496 

VETERANS'  PREFERENCE 

As  neither  Executive  Order  No.  105S5, 
nor  Proclamation  No.  3080  terminated  the 
Korean  conflict,  neither  had  any  effect 
upon  preference  rights  and  other  benefits 
accorded  veterans  by  the  act  of  Sept.  27, 
1944  (58  Stat.  747),  as  amended  (43  U.S.C. 
sees.  279-284). 

Termination  of  Korean  Conflict,  M-36376 
(Aug.  1,1955) 

A  veteran  who  requests  the  revocation  of 
an  order  of  withdrawal  is  not  by  virtue  of 
his  request  entitled  to  a  preference  right 
of  entry  over  other  veterans  in  the  event 
that  the  withdrawal  is  revoked. 
Alma  Everett  Morris,  Jr.  et  ah,  A-27235 
(Dec.  12, 1955) 

Where  both  husband  and  wife,  individ- 
ually, are  each  qualified  veterans  by  rea- 
son of  their  respective  services  in  the 
armed  forces,  each  is  entitled  to  the  bene- 
fits of  the  Veterans'  Preference  Act  of  1944 
(43  U.S.C.  sees.  279-284),  as  amended,  so 
far  as  those  benefits  relate  to  the  small 
tract  program.  In  the  absence  of  other 
objection,  each  such  spouse  may  file  a 
preference  right  application  and  each  may 
participate  in  a  veterans'  preference  draw- 


ing for  small  tracts.  Where  only  one 
spouse  is  a  veteran,  either  the  veteran  or 
the  spouse,  with  the  consent  of  the  veteran, 
may  exercise  the  preference  right  or  par- 
ticipate in  a  veterans'  preference  drawing 
for  small  tracts. 

Preference  Right  of  Veteran  and  Spouse- 
Small  Tract  Act  (43  U.S.C.  sec.  682a-e),  as 
Amended,  M-36427  (Feb.  19,  1957) 

A  certificate  of  honorable  discharge  from 
the  armed  services  of  the  United  States 
which  shows  the  date  of  discharge  but  does 
not  show  the  date  of  entry  into  active  serv- 
ice and  does  not  show  the  period  of  military 
service  is  not,  by  itself,  evidence  that  the 
veteran  is  qualified  under  the  act  of 
Sept.  27,  1944,  as  amended,  for  a  prefer- 
ence right  of  entry  under  the  homestead 
or  desert  land  laws,  or  Small  Tract  Act  on 
lands  restored  from  withdrawal,  as  the 
preference  was  granted  only  to  honorably 
discharged  veterans  of  World  War  II  and 
the  Korean  Conflict  who  served  for  at  least 
90  days,   or  certain  other  veterans. 

Where  a  public  land  order  restoring  land 
to  entry  under  the  public  land  laws  pro- 
vided for  a  90-day  period  during  which  vet- 
erans might  file  applications  for  preference 
right  entry  under  the  act  of  Sept.  27, 
1944,  as  amended,  and,  during  the  period, 
two  conflicting  applications  were  filed, 
neither  of  which  complied  with  the  Depart- 
mental regulation  for  showing  that  the  ap- 
plicant was  entitled  to  veterans'  preference 
entry,  it  was  not  erroneous  to  regard  the 
applications,  at  the  end  of  the  90-day 
preference  period,  as  simultaneously  filed 
non-preference  applications,  as  provided 
by  the  order  restoring  the  land  to  entry, 
and  to  determine  priority  by  a  drawing, 
even  though,  after  the  drawing,  both  ap- 
plicants submitted  evidence  tending  to 
show  that  they  were  qualified  veterans' 
preference  applicants. 
Kenneth  R.  Johnston,  A-28886  (Aug.  1, 
1962) 

Small  tract  applications  filed  by  veterans 
are  not  entitled  to  veterans  preference 
rights  except  as  to  unexpired  preferences 
granted  by  orders  issued  prior  to  Sept.  27, 

1959. 

Ralph  T.  Martinez,  Jr.,  Albert  T.  Martinez, 

A-29207  (May  28, 1963) 
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I.  GENERALLY 


The  obligation  or  expenditure  by  the 
Government  of  the  Virgin  Islands  of  match- 
ing funds  in  an  amount  exceeding  that  ap- 
proved by  the  Secretary  of  the  Interior 
contravenes  a  statutory  restriction  and  the 
irregularity  cannot  be  cured  by  retrospec- 
tive approval. 

Although  the  aggregate  obligations  of 
matching  funds  have  exceeded  the  limit  set 
by  the  Secretary,  he  may  approve  the  ex- 
penditure from  a  budgetary  reserve  of  such 
funds  for  a  purpose  for  which  any  given  ob- 
ligation was  made  where  the  over-obliga- 
tion is  not  attributable  to  a  specific  obliga- 
tion or  several  specific  obligations. 
Obligation  and  Expenditures  of  Matching 
Funds— Virgin  Islands,  M-36293  (July  13, 
1955) 

II.  LEGISLATURE 

Payment  of  per  diem  and  travel  expenses 
for  special  sessions  to  members  of  the  Vir- 
gin Islands  Legislature  entitled  thereto  rep- 
resents an  obligation  of  the  United  States. 
Payment  of  Per  Diem  and.  Travel  Expenses 
For  Special  Sessions  of  the  Virgin  Islands 
Legislature,  M-36439   (May  1,  1957) 

Members  of  the  Legislature  of  the  Virgin 
Islands  who  are  entitled  to  per  diem  under 
section  6(e)  of  the  Revised  Virgin  Islands 
Organic  Act  may  receive  per  diem  only  for 
such  days  as  they  are  physically  present  in 
actual  sessions  of  the  Legislature. 

The  Virgin  Islands  Legislature  is  in 
"actual  session"  when  the  roll  is  called  and 
a  quorum  is  present. 

Per  Diem  Entitlement  of  Members  of  the 
Virgin  Islands  Legislature,  M-36438 
(May  1,  1957)  64  I.D.  181 

VOTING 

The  first  United  States  Senators  elected 
to  represent  the  State  of  Alaska  following 
its  admission  into  the  Union  should  be 
chosen  without  distinction  in  regard  to 
length  of  time  they  are  to  serve  in  their 
initial  term  of  office. 

Classification  of  the  First  Senators  From 
the  State  of  Alaska  in  Regard  to  their 


M-36522  (July  30, 


Initial  Term  of  Office, 
1958) 

Indians  and  other  native  inhabitants  of 
Alaska  are  eligible  to  vote  in  the  primary, 
general,  and  special  elections  to  be  held  in 
the  process  of  preparing  Alaska  for  State- 
hood. 

Effect  of  the  Alaska  Statehood  Act  on  the 
Suffrage  Rights  of  Indians  and  Other  Na- 
tive Inhabitants  Residing  on  Indian  Trust 
Lands  in  Alaska,  M-36524  (Aug.  15,  1958) 

WAIVER 

Where  an  applicant's  notice  of  location 
of  settlement  of  an  Alaska  headquarters 
site  is  rejected  on  the  ground  that  the  land 
involved  has  been  classified  for  disposal 
under  the  Small  Tract  Act  and  therefore 
is  not  subject  to  other  forms  of  entry,  but 
the  manager  allows  the  appellant  the  right 
to  either  appeal  his  decision  or  file  a  small 
tract  application,  and  the  applicant  does 
not  appeal  but  instead  files  a  small  tract 
application  which  is  junior  in  time  to  an- 
other small  tract  application,  the  appellant 
by  failing  to  appeal  from  the  manager's 
decision  thereby  waived  any  rights  he  may 
have  had  under  his  location  notice  and  the 
land  will  be  awarded  to  the  first  qualified 
small  tract  applicant. 

William  D.  Cunningham,  Alice  F. 
McGrath,  A-27297  (May  28,  1956) 

Where  there  is  no  substantial  evidence 
that  an  oil  and  gas  offeror  acquiesced  with- 
out protest  in  a  drawing  to  determine 
priority  of  filing  of  oil  and  gas  offers,  in- 
cluding his  own,  the  Department  will  not 
hold  that  he  has  lost  his  statutory  pref- 
erence right  to  a  lease  earned  by  reason  of 
his  having  been  the  first  applicant  for  the 
lease. 

Edith  M.  Rasper,  Blanche  V.  White, 
A-27821  (Feb.  4,  1959) 
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I.  GENERALLY 

The  Secretary  of  the  Interior  has  juris- 
diction to  determine  what  is  public  land 
belonging  to  the  United  States  and  what 
incidents  or  rights  attach  to  such  land.     In 
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the  exercise  of  that  authority  it  is  his  right 
and  duty  to  determine  whether  waters 
overlying  areas  included  in  oil  and  gas 
lease  offers  are  navigable  or  nonnavigable. 
Navigable  Waters  in  Alaska,  M-36596 
(Mar.  15,  1960) 

Where  a  determination  has  been  made 
wider  section  40  of  the  Mineral  Leasing 
Act  that  water  struck  while  drilling  for 
oil  under  an  oil  and  gas  lease  is  not  pres- 
ently valuable  and  usable  at  a  reasonable 
cost  and  where  additional  information  is 
submitted  tending  to  show  otherwise,  the 
case  will  be  remanded  for  a  reconsidera- 
tion of  the  determination. 

When  water  struck  while  drilling  for 
oil  under  an  oil  and  gas  lease  issued  pur- 
suant to  the  Mineral  Leasing  Act  is  deter- 
mined to  be  valuable  and  usable  at  a  rea- 
sonable cost  for  agricultural,  domestic,  or 
other  purposes,  the  land  on  which  the  well 
is  located  will  be  reserved  as  a  water  hole 
and  the  well  operated  or  leased  to  accom- 
plish the  purposes  of  section  40  of  the 
Mineral  Leasing  Act. 

When  water  struck  while  drilling  for 
oil  under  an  oil  and  gas  lease  issued  pur- 
suant to  the  Mineral  Leasing  Act  is  deter- 
mined not  to  be  valuable  and  usable  at  a 
reasonable  cost  for  agricultural,  domestic, 
or  other  purposes,  the  well  is  to  be  plugged 
and  abandoned  by  the  oil  and  gas  lessee. 
Otis  A.  Roberts,  A-29020  (June  12,  1962) 

69  I.D.  91 

Land  containing  a  spring  which  fur- 
nishes enough  water  for  general  use  for 
watering  purposes,  although  probably  not 
of  vital  significance  for  stock  watering,  is 
properly  determined  to  be  withdrawn  by 
the  Executive  Order  of  Apr.  17,  1926,  as  a 
public  water  reserve  and  to  be  therefore 
unavailable  for  disposal  under  the  Small 
Tract  Act. 

Frank  Rauzi  et  al.,  A-28602  (Aug.  15, 
1962) 

Nothing  in  the  Reclamation  Act  of  1902 
(32  Stat.  388)  or  its  legislative  history 
suggests  that  private  landowners  with 
water  rights  could  participate  in  a  project, 
pay  their  share  of  its  cost,  but  be  exempt 
from  acreage  limitation. 

Neither  the  existence  nor  nonexistence 
of  a  vested  water  right  is  itself  determina- 


tive of  whether  the  excess  land  laws  are 
applicable  in  any  given  case. 
Applicability   of  the  Excess  Land  Laws 
Imperial      Irrigation      District      Lands, 
M-36675  (Dec.  31,  1964)  71  I.D.  496 

II.  STATE  LAWS 

Under  the  second  opinion  of  the  Arizona 
Supreme  Court  in  the  case  of  Bristor  v. 
Cheatham,  percolating  waters  are  not 
subject  to  the  doctrine  of  prior  appropri- 
ation but  only  to  the  doctrine  of  reasonable 
use. 

Validity  of  Desert  Land  Applications  and 
Entries  in  Arizona  Dependent  on  Percolat- 
ing Water  for  Reclamation,  M-36263 
(Feb.  23,  1955)  62  I.D.  49 

In  Oregon,  desert  land  entries  may  be 
allowed  when  based  on  appropriation  of 
percolating  waters  for  beneficial  use.  In 
Colorado,  a  desert  land  entry  may  be  al- 
lowed if  based  on  an  appropriation  of 
underground  waters  in  the  absence  of 
evidence  overcoming  the  presumption  that 
the  waters  are  tributary  to  a  stream.  In 
California,  appropriation  of  percolating 
waters  surplus  to  the  needs  of  overlying 
landowners  and  the  correlative  rights  of 
overlying  landowners  to  percolating  waters 
are  insufficient  basis  for  a  desert  land 
entry,  but  such  entry  may  be  based  on 
prescriptive  rights  to  percolating  waters. 
In  Montana,  it  does  not  yet  appear  that 
a  desert  land  entry  may  be  allowed  if 
based  on  percolating  waters. 
Desert  Land  Entry  Water  Rights  in  Cali- 
fornia, Colorado,  Montana  and  Oregon, 
M-36378  (Jan.  19,  1956) 

Under  California  law  an  owner  of 
private  lands  has  a  correlative  and  not 
an  appropriative  right  to  the  use  of  perco- 
lating water  underlying  his  land,  and  this 
right  is  analogous  in  many  respects  to  the 
riparian  right  of  the  owner  of  land  abut- 
ting on  a  watercourse. 

Under  California  law  riparian  rights  do 
not  attach  to  public  land  abutting  on  a 
watercourse  until  title  to  the  land  passes 
into  private  ownership;  until  then  the 
occupant  of  the  public  land  has  a  right  to 
appropriate  water  for  use  on  the  land. 

It  is  not  settled  under  California  law 
whether  an  occupant  of  public  land  has  a 
correlative  right  to  the  use  of  percolating 
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water  underlying  the  land  or  only  an  ap- 
propriative  right  prior  to  passage  of  title 
to  the  land. 

Ruby  E.  Huffman,  Frances  Torres,  and 
Beulah  Mae  Choquette,  A-27373  (Mar.  21, 
1957)  64  I.D.  57 

Disputes  as  to  water  rights  under  State 
laws  are  not  matters  within  the  jurisdic- 
tion of  the  Department  to  decide  but  are 
matters  solely  for  determination  by  the 
State  courts. 

Hatch  Brothers  Company,  Lcland  P.. 
Gamble,  A-27525  (Jan.  13,  1958) 

The  withdrawal  of  the  waters  of  the 
springs  by  Executive  Order  No.  5389  of 
July  7,  1930,  is  subject  to  such  private 
rights  of  appropriation  as  may  have  pre- 
viously been  established  under  State  law. 
Authority  of  the  Department  of  the  Inte- 
rior to  Dispose  of  Gcothermal  Stca>n 
Contained  in  the  Public  Lands,  M-36625 
(Aug.  28,  19C1) 

WATER  COMPACTS  AND   TREATIES 

The  Bonneville  Power  Administrator, 
acting  for  and  on  behalf  of  the  United 
States  Entity  designated  pursuant  to  the 
Canadian  Treaty,  is  carrying  out  the  di- 
rectives of  Article  VIII  of  the  Treaty  and 
the  Exchange  of  Notes  made  pursuant 
thereto  in  executing  the  Canadian  Entitle- 
ment Exchange  Agreements. 
Canadian  Entitlement  Exchange  Agree- 
ments, M-36669  (July  20,  1964)  71  I.D.  315 

WILDLIFE  REFUGES  AND  PROJECTS 

Act  of  May  11,  1938  (52  Stat.  345),  as 
amended,  did  not  contemplate  that  title 
to  Columbia  River  fishery  facilities  con- 
structed on  State-owned  lands  would  pass 
to  the  States. 

Ownership  of  Big  Creek  FWi  Hatchery 
and  Other  Facilities,  M-36294  (Sept.  12, 
1955)  62  I.D.  364 

Administrative  withdrawals  of  public 
lands  for  wildlife  sanctuaries  or  refuges 
in  connection  with  national  and  interna- 
tional programs  are  valid. 
Validity  of  Regulations  Relating  to  Oil 
and  Gas  Leases  on  Wildlife  Refuges,  Game 
Range  and  Coordination  Lands,  M-36519 
(July  15,  1958)  65  I.D.  305 


Consent  of  the  State  wherein  the  laud 
lies  must  be  first  secured  before  the  Secre- 
tary of  the  Interior  may  accept  a  deed  or 
instrument  of  conveyance  of  lands  acquired 
under  the  terms  of  the  Migratory  Bird 
Conservation  Act  of  Feb.  18,  1929,  16 
U.S.C.,  1952  ed.,  sec.  715  et  seq. 

The  State  of  Georgia  has  given  qualified 
consent  for  the  acquisition  by  the  United 
States  of  wildlife  sanctuaries  and  other 
reservations  in  designated  sections  of  the 
State.  Act  of  Mar.  30,  1937.  Ga.  Laws 
1937,  p.  458.  Ga.  Code  Ann.,  Tit.  15,  sec. 
15-301. 

The  language  used  in  Title  15,  section 
301  of  the  Georgia  Code  of  1933,  as  amend- 
ed, is  inadequate  to  constitute  State  con- 
sent to  land  acquisitions  for  wildlife  pur- 
poses as  required  by  the  Migratory  Bird 
Conservation  Act. 

State  Consent  Necessary  in  Migratory  Bird 
Con&ervation  Land  Acquisitions.  State  of 
Georgia/  Limited  Consent,  M-36564 
(July  27,  1959) 

In  view  of  the  vesting  of  title  in  the 
State  of  Alaska  to  tidal  and  submerged 
lands  within  3  geographical  miles  of  its 
coastline  under  the  Submerged  Lands  Act 
of  1953,  extended  to  Alaska  by  section 
(Km)  of  the  Statehood  Act,  the  Secretary 
of  the  Interior  now  has  no  authority  to 
withdraw  any  portion  of  those  lands  for 
a  wildlife  refuge. 

Authority  of  the  Secretary  of  the  Interior 
to  Withdraw,  for  a  Wildlife  Refuge,  a  Por- 
tion of  the  Tidal  and,  Submerged  Lands 
Within  Three  Geographical  Miles  of  the 
Coastline  of  Alaska,  M-36562  (Aug.  21, 
1959) 

Public  land  withdrawn  for  the  protec- 
tion of  wildlife  is  not  thereby  removed 
from  the  operation  of  the  Mineral  Leasing 
Act  and,  in  the  absence  of  affirmative 
action  by  the  Department  closing  the  area 
to  oil  and  gas  leasing,  offers  to  lease  the 
land  for  oil  and  gas  purposes  may  be  filed. 
James  K.  Tollman  et  al.,  A-28594,  A-2S609, 
A-28619  (Sept.  1,  1961)  68  I.D.  256 

The  Secretary  has  discretionary  author- 
ity over  issuing  noncompetitive  oil  and  gas 
leases  and  he  may  exercise  this  authority 
in  a  formal  manner  by  promulgating  a  reg- 
ulation closing  a  large  area  of  public  land, 
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such  as  part  of  the  Kenai  National  Moose 
Range,  to  oil  and  gas  leasing. 
George  N.   Keyston,  Jr.    et   al.,   A-28350, 
A-28528  (Aug.  7, 1962) 

Where  the  Secretary  of  the  Interior  has 
exercised  his  discretionary  authority  over 
the  issuance  of  oil  and  gas  leases  to  de- 
clare by  regulation  that  lands  in  a  wildlife 
refuge  will  be  closed  to  oil  and  gas  leasing, 
it  is  proper  to  reject  oil  and  gas  lease 
offers  covering  such  land,  even  though  the 
land  applied  for  may  have  been  open  to 
oil  and  gas  leasing  when  the  offers  were 
filed. 
Duncan  Miller,  A-28937    (Sept.  25,  1962) 

Duncan  Miller,  A-29041  (Nov.  7,  1962) 

WITHDRAWALS  AND  RESERVATIONS 

Page 

I.   Generally 941 

II.  Authority  to  Make 944 

III.  Effect  of 946 

IV.  Executive  Order  6910 949 

V.  Executive  Order  6964 949 

VI.  Power  Sites 949 

VII.   Reclamation  Withdrawals 951 

VIII.   Revocation  and  Restoration.  953 
IX.  Stock-driveway      Withdraw- 
als   956 

X.  Temporary  Withdrawals 956 

I.  GENERALLY 

Where  the  Department  of  the  Air  Force 
exercises  for  national  defense  purposes  the 
reversionary  clause  required  by  16  U.S.C. 
sec.  667b  with  respect  to  formerly  with- 
drawn public  lands  which  had  been  trans- 
ferred to  a  State  for  wildlife  purposes 
under  the  above  statute,  the  subsequent 
jurisdiction  of  that  Department  rests  not 
upon  the  former  withdrawal,  but  rather 
on  the  exercise  of  a  statutory  power.  Con- 
sequently, reserved  nonleasable  minerals 
which  had  been  transferred  to  the  Depart- 
ment of  the  Interior  for  administration 
under  the  public  land  laws  remain  subject 
to  disposal  under  the  Materials  Act  (43 
U.S.C.  sec.  1185). 

Availability  of  a  Non-Leasable  Mineral 
{Tungsten)  in  Former  Ft.  Huachuca  Mili- 
tary Reservation,  Arizona,  M-36256 
(Jan.  18,  1955) 

Solicitor's  Opinion,  M-36254  which  held 
that  a  patent  may  be  issued  to  a  homestead 


entryman,  which  patent  excepts  oil  and 
gas  deposits  previously  leased  but  pro- 
vides that  title  to  such  deposits  shall  vest 
in  the  patentee  upon  termination  of  the 
lease,  does  not  constitute  a  withdrawal 
of  the  lands  within  the  meaning  of  section 
17  of  the  Mineral  Leasing  Act  (30  U.S.C. 
sec.  226). 

Whether  Solicitor's  Opinion  M-36254  (De- 
cember 28,  1954)  Effects  a  Withdrawal 
From  Oil  and  Gas  Leasing  of  Lands  Dis- 
posed of  Under  a  Patent  Which  (a)  Ex- 
cepts Oil  and  Gas  Deposits  Previously 
Leased  but  (b)  Provides  that  Title  to  Such 
Deposits  Shall  Vest  in  the  Patentee  Upon 
Termination  of  the  Lease,  M-36254 
(Supp.)   (May  10,  1955)  62  I.D.  177 

A  mining  claim  located  on  land  when  it 
was  open  to  mineral  location  but  on  which 
no  discovery  was  made  prior  to  the  with- 
drawal of  the  land  from  the  operation  of 
the  mining  laws  is  not  a  valid  existing 
right  which  will  be  saved  from  the  opera- 
tion of  the  withdrawal. 
United  States  v.  Wilmot  D.  Everett  et  al.f 
A-27010  (Supp.)   (Oct.  17,  1955) 

Withdrawals  and  reservations  of  public 
lands  are  within  the  purview  of  the  Presi- 
dent's regulation  of  Aug.  25,  1941  (6  F.R. 
4397,  4407),  requiring  publication  in  the 
Federal  Register. 

Effective  Date  of  Orders  Withdrawing 
Public  Lands  for  Reclamation  Purposes , 
M-36382  (Oct.  24, 1956) 

An  outstanding  lease  or  a  mineral  with- 
drawal are  the  criteria  upon  which  an 
absolute  mineral  reservation  is  to  be  made 
under  the  act  of  July  28,  1953.  The  desig- 
nation of  a  known  geologic  structure  of  a 
producing  oil  or  gas  field  or  lands  other- 
wise classified  as  known  to  have  mineral 
value  does  not  constitute  a  "mineral  with- 
drawal" under  section  2  of  the  act  of 
July  28,  1953  (67  Stat.  228;  43  U.S.C.  sec. 
1068(b)  (Supp.  Ill,  1956)). 
Appraisals  of  Mineral  Values  a  nil  Mineral 
Reservations  Under  the  Act  of  Deccmhrr 
22,  1928  (45  Stat.  1069),  as  Amended  by 
the  Act  of  July  28,  1953  (67  Stat.  227,  228 ; 
43  U.S.C.  sees.  1068  et  seq.,  M-36385 
(Nov.  26,  1956) 

If  a  school  section  reserved  for  the  Terri- 
tory of  Alaska  by  the  act  of  Mar.  4,  1915 
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(38  Stat.  1214),  is  later  withdrawn  or  re- 
served for  governmental  or  other  purposes, 
under  the  lieu  selection  provision  of  the 
act,  the  Territory  may  select  land  in  lieu  of 
that  withdrawn  or  reserved,  provided  that 
the  withdrawal  or  reservation  was  made 
under  authority  of  the  act  of  June  25,  1910 
(36  Stat.  847),  as  amended  (43  U.S.C.  sec. 
142),  or  other  statutory  authority.  It  is 
immaterial  whether  the  withdrawal  or 
reservation  is  permanent  or  temporary. 
School  Sections  Reserved  for  the  Territory 
of  Alaska  by  the  Act  of  March  4,  1915  (38 
Stat.  1214),  as  Amended  (48  U.S.C.  sec. 
353),  and  Lieu  Selections  Made  Under  that 
Act,  M-36229  (Feb.  4, 1957)  64  I.D.  27 

A  mining  claim  is  properly  declared  null 
and  void  where  the  location  was  made  at 
a  time  when  the  land  embraced  in  the  claim 
was  included  in  a  proposed  withdrawal  of 
the  land  which  would  exclude  location 
under  the  mining  laws,  and  where  notice  of 
the  proposed  withdrawal  was  recorded  on 
the  serial  register  and  tract  books  of  the 
land  office — the  notation  having  the  effect 
of  segregating  the  lands  included  in  the 
proposed  withdrawal  from  location  under 
the  mining  laws  to  the  extent  that  the 
withdrawal,  if  effected,  would  prevent  such 
disposal. 

Mrs.   Ethel  H.   Myers,   A-27560    (May  5, 
1958)  65  I.D.  207 

Withdrawals  made  under  the  Pickett 
Act  must  be  within  the  bounds  of  a  "public 
purpose,"  or  one  of  the  specified  purposes, 
and  the  termination  of  such  reservations 
depends  either  on  an  administrative  or  a 
congressional  revocation. 
Validity  of  Regulations  Relating  to  Oil  and 
Gas  Leases  on  Wildlife  Refuges,  Game 
Range  and  Coordination  Lands,  M-36519 
(July  15,  1958)  65  I.D.  305 

Where,  by  act  of  Congress,  all  vacant, 
unreserved,  and  undisposed  of  public  lands 
within  a  described  area  are  permanently 
withdrawn  from  all  forms  of  entry  or  dis- 
posal under  the  public  land  laws  and 
where  the  lands  are  later  identified  by  a 
survey  accepted  by  the  Department,  the 
lands  covered  by  thr  survey  are  withdrawn 
from  disposition  and  applications  filed 
therefor  must   be  rejected,  regardless  of 


whether  the  survey  was  accurate  or  in- 
accurate. 

G.  E.  Kadane  d  Sons,  A-27671  (Oct.  30, 
1958)  65  I.D.  446 

An  attempt  to  locate  a  mining  claim  made 
while  the  land  is  included  in  an  application 
to  withdraw  the  land  from  location  or 
entry  under  the  general  mining  laws  for 
the  use  of  a  Federal  agency  is  invalid  since 
the  notation  of  the  filing  of  the  application 
on  the  land  office  records  segregates  the 
land  from  lands  available  for  disposal  un- 
der the  public  land  laws  to  the  extent  that 
the  proposed  withdrawal  would. 

The  regulation  of  the  Department  pro- 
viding that  the  notation  of  the  filing  of  an 
application  for  withdrawal  shall  segre- 
gate the  land  from  disposal  under  the 
public  land  laws  to  the  extent  that  the  pro- 
posed withdrawal  would  is  a  reasonable 
regulation  which  is  essential  to  effectuate 
withdrawals. 

Marion  Q.  Kaiser,  Charles  C.  Kaiser, 
A-27691  (Nov.  25,  1958)  65  I.D.  485 

Where  Congress  provides  for  the  setting 
apart  of  lands  for  a  particular  use,  any 
such  setting  apart  is  tantamount  to  a 
Congressional  withdrawal  of  the  lands. 

Where  lands  belonging  to  the  United 
States  are  reserved  for  the  use  of  the 
United  States  in  carrying  out  its  duties  as 
guardian  of  the  Indians,  even  though  such 
use  is  intended  to  benefit  the  Indians,  the 
lands  are  not  held  in  trust  for  the  Indians 
and  are  not  included  in  an  Indian  reser- 
vation. 

Leasability  of  Ceded  Lands  Used  by  the 
United  States  for  the  Benefit  of  the  In- 
dians, M-36540  (Jan.  8,  1959) 

A  mining  claim  located  on  land  when  it 
was  open  to  mineral  location  but  on  which 
no  discovery  was  made  prior  to  the  with- 
drawal of  the  land  from  the  operation  of 
the  mining  laws  is  not  a  valid  existing 
right  which  will  be  saved  from  the  oper- 
ation of  the  withdrawal. 

Use  of  the  public  domain  for  military 
purposes  is  an  effective  withdrawal  of  that 
land  from  the  operation  of  the  mining 
laws. 

United  States  v.  Charles  L.  Seeley  and 
Gerald  F.  Lopez,  A-28127  (Jan.  28,  1960) 
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Land  included  in  an  application  to  with- 
draw the  land  from  location  or  entry 
under  the  general  mining  laws  for  the  use 
of  a  Federal  agency  is  not  subject  to 
mining  location  since  the  notation  of  the 
filing  of  the  application  on  the  land  office 
records  segregates  the  land  from  lands 
available  for  disposal  under  the  public 
land  laws. 
Lyla  S.  Lofgren,  A-28358  (July  20,  1960) 

The  development  of  hot  spring  systems 
contained  in  the  public  lands  by  drilling 
wells  for  the  production  of  geothermal 
steam  is  within  the  scope  of  Executive 
Order  No.  5389  of  July  7,  1930. 
Authority  of  the  Department  of  the  Inte- 
rior to  Dispose  of  Geothermal  Steam 
Contained  in  the  Public  Lands,  M-36625 
(Aug.  28,  1961) 

The  agreement  signed  by  the  Secretary 
on  July  24,  1958,  closing  part  of  the  Kenai 
National  Moose  Range  to  oil  and  gas  leas- 
ing was  not  issued  pursuant  to  the  Secre- 
tary's authority  to  withdraw  public  lands 
but  in  the  exercise  of  his  discretionary 
authority  to  issue  oil  and  gas  leases. 
Richard  K.  Todd  et  ah,  A-28090,  A-28311, 
A-28374  (Oct.  30,  1961)  68  I.D.  291 

An  offer  to  lease  lands  lying  within  the 
part  of  the  Kenai  National  Moose  Range 
closed  to  oil  and  gas  leasing  by  the  Secre- 
tary's order  of  July  24,  1958,  is  properly 
rejected. 

Doris  L.  Ervin,  Executrix  of  the  Estate 
of  E.  Wells  Ervin,  Deceased,  A-28330 
(July  11,  1962) 

The  withdrawal  of  all  of  a  fractional 
township  is  effective  as  to  both  surveyed 
and  unsurveyed  land  within  the  desig- 
nated township. 

Atherton  8.  Burlingham  and  Hilda  S.  Bur- 
lingham,  A-29029  (Aug.  6,  1962) 

Public  land  which  contains  hot  springs 
not  necessarily  containing  water  possess- 
ing curative  properties  is  withdrawn  from 
disposition  under  the  public  land  laws  by 
Executive  Order  No.  5389  so  that  an  ap- 
plication for  public  sale  of  such  land  is 
properly  rejected. 

Carl      and      Alvina      Kidman,     A-28898 
(Aug.  8,  1962) 

Land  containing  a  spring  which  fur- 
nishes enough  water  for  general  use  for 
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watering  purposes,  although  probably  not 
of  vital  significance  for  stock  watering,  is 
properly  determined  to  be  withdrawn  by 
the  Executive  order  of  Apr.  17,  1926,  as 
a  public  water  reserve  and  to  be  therefore 
unavailable  for  disposal  under  the  Small 
Tract  Act. 

Frank  Rauzi  et  al.,  A-28602  (Aug.  15, 
1962) 

Mining  claims  located  on  lands  within 
a  national  forest  after  they  have  been  ap- 
propriated by  the  United  States  for  a  pub- 
lic purpose  are  null  and  void  ab  initio; 
however,  where  the  record  is  not  clear  as 
to  the  extent  of  the  appropriation,  which 
depends  on  the  extent  of  the  improvements 
and  actual  use  and  occupancy  of  the  land 
by  the  Government,  the  factual  issue 
should  be  resolved  by  a  hearing. 

Whether  mining  claimants  have  any 
valid  property  rights  to  unappropriated 
lands  which  are  withdrawn  for  the  pur- 
poses of  a  Federal  agency  subsequent  to 
the  filing  of  their  mining  locations  de- 
pends upon  whether  the  claims  were  per- 
fected by  a  discovery  thereon  of  a  valuable 
mineral  deposit  prior  to  the  segregative 
date  of  the  withdrawal,  which  is  the  date 
that  the  receipt  of  the  application  for  the 
withdrawal  by  the  agency  is  noted  upon 
the  appropriate  records  of  this  Department. 
A.  J.  Katches  &  Howard  M.  Brickel 
d/b/a  Mid-Continent  Exploration  Co., 
A-29079   (Dec.  4,  1962) 

The  location  of  the  easterly  boundary 
line  of  the  area  withdrawn  by  Public  Land 
Order  576,  which  was  affirmed  by  a  De- 
partmental decision  of  June  27,  1960,  in 
the  case  of  Richard  L.  Oelschlaeger  (A- 
28299),  will  not  be  disturbed  in  the  ab- 
sence of  an  adverse  ruling  by  the  courts. 
Bernard  R.  Martin,  A-29280  (Apr.  12, 
1963) 

Although  a  Departmental  regulation  pre- 
cludes the  acceptance  of  oil  and  gas  offers 
to  lease  lands  within  wildlife  refuges  and 
by  Departmental  order  certain  lands 
within  existing  oil  and  gas  leases  are  made 
a  part  of  a  refuge,  applications  for  the  five- 
year  extension  of  such  leases  should  not 
be  rejected  on  the  ground  that  such  lands 
have  been  withdrawn,  when  none  of  the 
action  taken  by  the  Department  with  re- 
spect to  the  lands  purports  to  be  a  with- 
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drawal  of  such  lands  from  the  operation  of 
the  Mineral  Leasing  Acts. 
Paul   Gordon,    Amerada   Petroleum    Cor- 
poration, A-29332  (May  2,  1963) 

70  I.D.  225 

Lands  in  Alaska  which  have  been  with- 
drawn by  Executive  order  for  Indian  pur- 
poses or  for  the  use  and  occupancy  of 
any  Indians  or  tribe,  may  be  leased  for 
oil  and  gas  development  pursuant  to  the 
act  of  Mar.  3, 1927. 

Lands  in  the  Tyonek  Reserve  (Mo- 
quawkie  Reservation)  in  Alaska  which 
were  "*  *  *  withdrawn  from  disposal, 
and  reserved  for  the  U.S.  Bureau  of  Edu- 
cation *  *  *"  by  Executive  Order  No.  2141, 
Feb.  27,  1915,  were  "*  *  *  withdrawn  for 
Indian  purposes  or  for  the  use  and  oe- 
cupany  of  *  *  *  Indians  *  *  *"  within 
the  meaning  of  the  act  of  Mar.  3,  1927. 
Oil  and  Gas  Leasing  on  Land*  Withdrawn 
by  Executive  Order  for  Indian  Purposes 
in  Alaska,  M-3G652  (May  14,  1963) 

70  I.D.  167 

Where  lands  have  been  withdrawn  for 
the  use  of  the  Army  and  the  use  is  incon- 
sistent with  usage  of  the  land  for  grazing 
purposes,  grazing  permits  are  properly  can- 
celed as  to  lands  within  the  withdrawal : 
the  fact  that  the  Army  had  instituted  con- 
demnation proceedings  involving  such 
lands  does  not  necessarily  preclude  this 
Department  from  canceling  the  permits. 

Grazing  permits  are  licenses  which  may 
be  revoked  by  this  Department  without  giv- 
ing rise  to  any  right  of  compensation  to 
the  permittees  ;  however,  if  the  cancellation 
resulted  because  the  lands  were  withdrawn 
for  war  or  national  defense  purposes  for 
the  Army,  the  question  as  to  whether  the 
permittees  are  entitled  to  any  compensa- 
tion in  addition  to  what  may  have  been 
received  already  from  the  Army  under 
the  act  of  July  9,  1942,  as  amended,  must 
rest  with  the  Army  as  it  is  not  a  question 
which  properly  concerns  this  Department. 
H.  D.  Mollohan  and  Eagle  Tail  Ranch, 
A-29335  (July  8,  1963) 

Although  the  Secretary  of  the  Interior 
is  by  Executive  Order  No.  10355  authorized 
to  exercise  the  power  of  the  President  to 
withdraw  and  reserve  public  domain  and 
other  lands  owned  or  controlled  by  the 
United  States,  including  the  authority  to 


modify  or  revoke  past  or  future  with- 
drawals or  reservations,  such  power  can- 
not be  exercised  over  lands  in  a  national 
forest  without  the  approval  or  concur- 
rence of  the  Secretary  of  Agriculture  as 
required  by  section  1(c)  of  the  Executive 
order. 

Validity  of  Lease  No.  1^-20-600-5511,  Oc- 
tober 21,  1959,  Between  the  Bureau  of 
Indian  Affairs,  Lessor,  and  Flagstaff  Foun- 
dation for  Industrial  Development,  Lessee, 
M-36G59   (Sept.  23,  1963)  70  I.D.  429 

A  mining  claimant  has  the  burden  of 
proving  in  a  contest  against  his  claim  that 
a  discovery  has  been  made  after  the  Gov- 
ernment has  made  a  prima  facie  case  that 
the  claim  is  invalid  for  want  of  a  discovery 
of  a  valuable  mineral  deposit,  and  where 
the  land  covered  by  the  claim  has  been 
withdrawn  from  all  mineral  entry,  the 
claimant  must  show  that  the  discovery  pre- 
ceded the  effective  date  of  the  withdrawal. 
United  states  v.  Julius  8.  Foster  and 
Minerals  Engineering  Company,  A-29994 
(June  24,  1964) 

Lands  withdrawn  by  Executive  Order 
No.  6910  may  be  classified  under  sec.  7  of 
the  Taylor  Grazing  Act  for  retention  in 
Federal  ownership  for  use  in  connection 
with  an  existing,  experimental  range  re- 
sea  rch  program  rather  than  for  desert  land 
entry;  and  a  desert  land  application  for 
lands  so  classified  is  properly  rejected 
without  the  necessity  of  another  formal 
withdrawal  of  the  lands  for  that  specific 
purpose. 
Calvin  B.  Neclcy,  A-30235  (Oct.  12,  1964) 

II.  AUTHORITY  TO  MAKE 

The  Secretary  of  the  Interior  may  with- 
draw after  Jan.  25,  1927,  a  mineral  school 
section  unsurveyed  at  the  time  of  the  en- 
actment of  the  act  of  Jan.  25,  1927,  and 
title  to  the  section  will  not  pass  to  the 
State  upon  the  acceptance  of  the  plat  of 
survey  thereafter  so  long  as  the  with- 
drawal is  unrevoked. 
State  of  Utah,  Kearns  Corporation, 
A-27091  (Apr.  13,  1955)  62  I.D.  141 

There  is  no  authority  for  Executive 
action  which  would  temporarily  withdraw 
lands  within  the  Papago  Indian  Reserva- 
tion from  the  operation  of  the  mining  laws 
in  aid  of  legislation  for  the  benefit  of  the 
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Indians,  in  view  of  the  statutory  provision 
rescinding  an  earlier  withdrawal  made  for 
the  same  purpose,  and  restoring  the  lands 
to  exploration  and  location  under  the 
mining  laws. 

Temporary  Withdrawals  in  Aid  of  Leg- 
islation, M-36277  (Apr.  19,  1955) 

When  Congress  by  law  limits  the  right 
of  the  locator  of  a  mining  claim  to  the 
extent  necessary  to  protect  Federal  im- 
provements previously  made  on  the  located 
land,  the  Executive  branch  of  the  Govern- 
ment is  without  authority  to  withdraw 
the  land  from  location  for  that  purpose. 
Conflict  of  Mining  Claims  with  Existing 
and  Proposed  Soil  and  Moisture  Projects, 
M-36301  (Oct.  20, 1955) 

Congress  has,  by  act  of  June  6,  1900,  and 
subsequent  legislation,  delegated  to  and 
recognized  the  authority  of  the  Secretary 
of  the  Interior  to  reserve  for  agency, 
school,  religious  and  other  purposes  for 
the  benefit  of  the  Kiowa,  Comanche  and 
Apache  Tribes,  and  to  retain  in  accordance 
with  the  needs  of  the  Indian  service,  spe- 
cific tracts  of  lands  in  the  reservation  set 
aside  for  such  Indians  by  Treaty  of  Oct.  21. 
1867. 

The  Secretary  has  the  responsibility  to 
determine  whether  such  reserved  tracts 
continue  to  be  required  for  such  tribal  pur- 
poses and  to  re-designate  the  purpose  of  a 
reservation  so  made  in  accordance  with  the 
needs  of  the  Indian  service. 

Where  certain  Indian  tribes  or  bands 
have,  or  appear  to  have,  an  interest  in  such 
reserved  land,  approval  by  such  Indians 
of  the  disposition  thereof,  or  of  a  redesig- 
nation  of  the  purpose  of  reservation,  should 
first  be  obtained. 

Status  of  Lands  Reserved  for  School, 
Agency,  and  Cemetery  Purposes  on  Kiowa, 
Comanche  and  Apache  Reservation  in  Okla- 
homa, M-36387  (Dec.  17, 1956) 

The  Bureau  of  Land  Management  is 
without  authority  to  impose  conditions  and 
terms  upon  its  own  motion  in  conditional 
restoration  orders  issued  under  the  au- 
thority of  the  act  of  Apr.  23, 1932  (47  Stat. 
136,  137;  43  U.S.C.  sec.  154  (1952)),  be- 
cause the  powers  and  duties  of  final  ap- 
proval of  such  terms  and  conditions  of 
restoration    have    been    specifically    dele- 


gated to  the  Bureau  of  Reclamation  by  43 
CFR  185.  36(c),  (d)  (1954). 
Legality  of  Stipulations  Required  ~by  the 
Bureau  of  Land  Management  Pursuant  to 
the  Act  of  April  23, 1932  (47  Stat.  136, 137; 
4$  U.S.C.  sec.  154  (1952),  Upon  the  Con- 
ditional Restoration  of  Lands  Withdrawn 
Under  the  Reclamation  Laws  to  Mineral 
Location,  M-36404  (Jan.  7,  1957) 

There  is  authority  under  the  Coordina- 
tion Act  (when  exercised  in  conjunction 
with  36  Stat.  847  or  the  inherent  power  of 
the  President  to  withdraw  public  lands  as 
an  aid  in  conservation)  to  withdraw 
public  lands  to  provide  access  to  fish  and 
hunt  if  such  withdrawal  is  shown  to  be 
reasonably  conducive  to  the  accomplish- 
ment of  the  purposes  of  that  act. 
Withdrawal  for  Access  Purposes  Under  the 
Coordination  Act  (60  Stat.  1080;  16  U.S.C. 
sees.  661-666c),  M-36442  (July  9,  1957) 

Public  lands  may  be  withdrawn  under 
the  Fish  and  Wildlife  Coordination  Act,  as 
amended,  to  provide  public  fishing  areas 
(Public  Law  624,  85th  Cong.,  2d  sess.,  H.R. 
13138). 

Withdrawal  for  Fishing  Areas  Under  the 
Fish  and  Wildlife  Coordination  Act, 
M-36526    (Sept.  4,  1958) 

The  filing  of  an  application  for  a  sodium 
prospecting  permit  does  not  confer  upon 
the  applicant  an  interest  in  the  lands  desig- 
nated therein  which  defeats  a  subsequent 
withdrawal  of  the  land  before  the  issuance 
of  the  permit  to  him. 
Byard  C.  Wilburn,  A-27675  (Sept.  18, 1958) 

Public  lands  may  be  withdrawn  as  a 
conservation  measure  under  the  Coordina- 
tion Act  to  afford  public  access  to  hunting 
and  fishing  areas. 

Withdrawal  for  Access  Purposes  Under  the 
Coordination  Act  (60  Stat.  1080;  16  U.S.C. 
sec.  661  et  seq.),  M-36532  (Sept.  19,  1958) 

65  I.D.  386 

The  Secretary  of  the  Interior  has  author- 
ity, under  section  4  of  the  act  of  Mar.  3, 
1927,  to  withdraw  lands  temporarily  in  aid 
of  proposed  legislation  for  the  benefit  of 
Indians  and  to  place  those  withdrawn 
lands  under  the  administration  of  the  Com- 
missioner of  Indian  Affairs. 
Betty  Ruth  Wright  et  al.,  A-27519 
(Nov.  14,  1958) 
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The  act  of  June  25,  1910,  authorizes  the 
withdrawal    and    reservation    of    public 
lands  in  Alaska  for  purposes  of  classifica- 
tion. 
Eugene  T.  Meyer,  A-27729  (Dec.  17,  1958) 

Where  Congress  provides  for  the  setting 
apart  of  lands  for  a  particular  use,  any- 
such  setting  apart  is  tantamount  to  a  Con- 
gressional withdrawal  of  the  lands. 
LeasaMlity  of  Ceded  Lands  Used  by  the 
United  States  for  the  Benefit  of  the  In- 
dians, M-36540  (Jan.  8, 1959) 

The  act  of  June  25,  1910,  authorizes  the 
withdrawal  and  reservation  of  public  lands 
in  Alaska  for  purposes  of  classification. 
Lewis   San  ford    Cass,   A-27742    (Jan.   14. 
1959) 

In  view  of  the  vesting  of  title  in  the  State 
of  Alaska  to  tidal  and  submerged  lands 
within  3  geographical  miles  of  its  coast- 
line under  the  Submerged  Lands  Act  of 
1953,  extended  to  Alaska  by  section  6(m) 
of  the  Statehood  Act,  the  Secretary  of  the 
Interior  now  has  no  authority  to  wit  lid  raw 
any  portion  of  those  lands  for  a  wildlife 
refuge. 

Authority  of  the  Secretary  of  the  Interior 
to  Withdraw,  for  a  Wildlife  Refuge,  a  Por- 
tion of  the  Tidal  and  Submerged  Lands 
Within  Three  Geographical  Miles  of  the 
Coastline  of  Alaska,  M-36562  (Aug.  21, 
L959) 

Section  6  of  the  act  of  Feb.  28,  1958, 
did  not  diminish  the  authority  of  the  Sec- 
retary of  the  Interior  to  withdraw  public 
lands  under  his  control  and  jurisdiction 
from  all  forms  of  appropriation  under  the 
public  land  laws,  including  the  mining  and 
mineral  leasing  laws,  for  the  benefit  of  the 
Department  of  Defense. 
Frank  M.  McGinley,  A-28244  (May  12, 
1960)  G7  I.D.  194 

The  President  of  the  United  States  has 
inherent  authority  to  withdraw  public 
lands  for  public  purposes  apart  from  the 
statutory  authority  vested  in  him  by  the 
act  of  June  25,  1910,  and  such  inherent  au- 
thority is  not  subject  to  the  restrictions 
which  attend  his  statutory  authority. 
P  &  G  Mining  Company,  A-27829  (May  24, 
1960)  67  I.D.  217 

The  President  of  the  United  States  has 
inherent  authority  to  withdraw  public  land 


for  public  purposes  apart  from  the  statu- 
tory authority  vested  in  him  by  the  act  of 
June  25, 1910. 

Denver  R.  Williams,  A-28162  (Aug.  9, 
1960)  67  I.D.  315 

The  Secretary  of  the  Interior  has  au- 
thority to  make  a  temporary  withdrawal 
of  ceded  Indian  lands  from  all  forms  of 
disposition  under  the  public  land  laws, 
including  the  mining  laws,  apart  from  the 
statutory  authority  vested  in  him  by  the 
act  of  June  25,  1910,  as  amended. 
Lyman  B.  Crunk,  William  A.  Koby, 
A-28738  (July  12, 1961)  68  I.D.  190 

The  fact  that  one  is  occupying  public 
land  and  diligently  working  toward  mak- 
ing discovery  gives  him  certain  possessory 
rights  but  not  as  against  the  United  States, 
and  the  land  that  he  is  occupying  may  be 
withdrawn  from  location  under  the  mining 
law  so  as  to  invalidate  any  mining  claim 
on  which  a  discovery  is  made  after  such 
withdrawal. 
Ernest  Smith,  A-29590  (Aug.  2,  1963) 

III.  EFFECT  OF 

In  general,  unless  the  Mineral  Leasing 
Act  or  a  withdrawal  or  reservation  spe- 
cifically provides  otherwise,  lands  with- 
drawn or  reserved  for  a  specific  purpose 
arc  available  for  leasing  under  the  Mineral 
Leasing  Act,  if  the  issuance  of  a  lease  will 
not  be  inconsistent  with  or  materially  in- 
terfere with  the  purposes  for  which  the 
land  is  withdrawn  or  reserved. 

Executive  Order  No.  5214  which  with- 
drew lands  in  Alaska  for  the  exclusive  use 
and  benefit  of  the  Navy  Department  for 
naval  purposes  is  properly  interpreted  as 
not  by  itself  prohibiting  the  leasing  of  the 
withdrawn  lands  under  the  Mineral  Leas- 
ing Act. 

Noel  Teuscher  ct  al.,  A-27099,  A-27104, 
A-27192  ( May  31, 1955 )  62  I.D.  210 

Metalliferous  mining  locations  could  be 
made  within  petroleum  reserves  prior  to 
the  act  of  Feb.  25,  1920  (41  Stat.  437; 
30  U.S.C.  sec.  181),  even  if  the  land  was 
then  known  to  contain  oil  or  gas.  After 
that  enactment  and  prior  to  the  enactment 
of  the  acts  of  Aug.  12,  1953  (Public  Law 
250;  67  Stat.  539),  and  Aug.  13,  1954 
(Public  Law  585 ;  68  Stat.  708) ,  lands  valu- 
able for  oil  or  gas  were  not  subject  to 
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location  under  the  United  States  mining 
laws.  But  only  lands  known  to  contain 
those  minerals  were  excluded  from  loca- 
tion for  metalliferous  minerals. 
Metalliferous  Mining  Locations  Within  a 
Petroleum  h'<  serve,  M-36375  (May  3, 1956) 

63  I.D.  346 

Land  reserved  "for  government  and 
school  purposes"  and  included  in  the 
schedule  of  allotments  to  individual  In- 
dians of  the  Tonkawa  Tribe  as  a  supple- 
mental schedule,  is  excepted  from  the  land 
ceded  by  the  Tonkawa  Tribe  by  Agreement 
of  Oct.  21,  1891,  which  specifically  in- 
corporates such  schedule  thereinto;  and 
the  act  of  Congress  of  Mar.  3,  1893  (27 
Stat.  644),  accepting,  confirming  and  rati- 
fying that  agreement,  determines  the  right 
of  the  Tonkawas  to  such  excepted  land. 
Title  to  Land  Reserved  for  Government 
and  School  Purposes  on  the  Tonkaiva 
Reservation,  Oklahoma,  M-36353  (June  26, 
1956) 

Withdrawals  and  reservations  are  com- 
plete upon  execution  of  the  withdrawal 
order  by  the  proper  officer  or  officers. 
Such  orders  are  effective  to  constitute 
valid  notice  as  to  persons  without  actual 
knowledge  thereof  from  and  after  the  re- 
quired copies  of  the  withdrawal  document 
are  filed  with  the  Division  of  the  Federal 
Register,  National  Archives,  and  made 
available  for  public  inspection.  (Section 
7,  Federal  Register  Act;  44  U.S.C.  sec. 
307).  As  to  persons  with  earlier  actual 
knowledge  of  the  withdrawal,  the  order  is 
effective  from  the  time  of  such  prior  actual 
notice. 

Effective  Date  of  Orders  Withdrawing 
Public  Lands  for  Reclamation  Purposes, 
M-36382  (Oct.  24,  1956) 

To  hold  that  section  2  of  the  act  of 
Mar.  4,  1931  (46  Stat.  1547),  revoked  the 
powersite  reserve  would  run  counter  to 
the  long  line  of  decisions  which  follow  the 
rule  announced  in  Wilcox  v.  Jackson,  13 
Pet.  498. 

Effect  of  Section  2  of  the  Act  of  March  4, 
1931  (46  Stat.  1541),  Upon  the  Right  to 
Locate  NotirMetalliferous  Minerals  Within 
Power  Site  Reserve  No.  696,  M-36453 
(Aug.  15,  1957) 


The  Executive  order  of  Nov.  11,  1907, 
withdrawing  certain  lands  for  Indian  pur- 
poses and  containing  a  proviso  that  "this 
withdrawal  shall  not  affect  any  existing 
valid  rights  of  any  party"  applied  to  lands 
owned  by  the  Territory  of  New  Mexico  at 
the  date  the  order  was  signed  but  which 
thereafter  became  public  lands  of  the 
United  States. 

Availability  for  Leasing  of  Certain  Lands 
on  the  Jicarilla  Apache  Indian  Reserva- 
tion, M-36507  (Mar.  14,  1958)  (Memoran- 
dum from  Regional  Solicitor,  Denver, 
Colorado,  to  State  Supervisor,  Bureau  of 
Land  Management,  Santa  Fe,  New 
Mexico.) 

Where  land  included  in  a  homestead 
entry  is  described  among  lands  withdrawn 
by  a  withdrawal  order  issued  under  the 
act  of  June  25,  1910,  the  withdrawal  at- 
taches to  the  land  upon  cancellation  of 
the  homestead  entry. 
Walter  Pedersen,  A-27734  (Dec.  17,  1958) 

Section  6  of  the  act  of  Feb.  28, 1958,  does 
not  give  the  Secretary  of  the  Interior  au- 
thority to  issue  oil  and  gas  leases,  with  the 
concurrence  of  the  Secretary  of  Defense,  on 
lands  in  existing  withdrawals  which  ex- 
pressly prohibit  mineral  leasing. 
B.  L.  Haviside,  Jr.,  A-27932  (July  21, 
1959)  66  I.D.  271 

Where  lands  have  been  withdrawn  or 
reserved  for  the  use  of  any  agency  of  the 
Department  of  Defense,  they  are  not  sub- 
ject to  leasing  under  the  terms  of  the  Min- 
eral Leasing  Act  without  the  consent  of  the 
Secretary  of  Defense. 
E.  T.  Birr,  III  et  al.,  A-27947  (July  23, 
1959) 

A  statute  which  purports  to  ratify  a 
cession  agreement  by  which  Indian  tribes 
"*  *  *  hereby  cede,  convey,  transfer,  re- 
linquish and  surrender  forever  without  any 
reservation,  express  or  implied,  *  *  *" 
operates  to  extinguish  completely  the  In- 
dian title  to  the  lands  involved;  and  a 
subsequent  reservation  of  a  portion  of 
those  lands  by  the  Secretary  of  the  In- 
terior for  school  and  agency  purposes  for 
the  benefit  of  the  Indians  does  not  revest 
title  in  the  tribes. 

Status  of  Title  to  Lands  Reserved  for 
School  and  Agency  Purposes  on  the  For- 
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mer  Kiowa,  Comanche,  and  Apache  Indian 
Reservation,  Western  Oklahoma,  M-36510 
(Jan.  15,  1960)  67  I.D.  10 

Since  the  effect  of  a  withdrawal  of  public 
land  is  to  prevent  the  further  acquisition 
of  private  rights  in  such  land,  a  mining 
claim  on  such  land  not  already  validated 
by  discovery  of  a  valuable  mineral  deposit 
at  the  time  of  withdrawal  is  null  and  void. 
United  States  v.  Heirs  of  John  D.  Stack 
et  al.,  A-28157  (Mar.  28,  1960) 

The  Secretary  of  the  Interior  is  not  au- 
thorized by  section  6  of  the  act  of 
Feb.  28,  1958,  to  issue  oil  and  gas  leases 
on  lands  in  existing  withdrawals  which 
expressly  prohibit  mineral  leasing. 
Glenn  S.  Miller  et  al,,  A-28232  (Mar.  29, 
1960) 

A  withdrawal  of  public  land  subject  to 
valid  existing  rights  saves  no  rights  to  one 
who  has  merely  filed  an  application  to 
enter  the  land  under  the  desert  land  law 
and  who  holds  a  special  land  use  permit 
authorizing  him  to  drill  for  water  on  land 
in  the  application. 
Everett  H.  Adkins,  A-28245  (May  23, 1960) 

A  withdrawal  of  public  land  made  pur- 
suant to  the  inherent  authority  vested  in 
the  President  is  a  complete  bar  to  mining 
location  in  the  absence  of  express  consent 
to  mining  location,  whereas  a  withdrawal 
made  pursuant  to  the  authority  bestowed 
upon  the  President  by  the  act  of  June  25, 
1910,  is  subject  to  mining  location,  entry, 
and  patent  for  metalliferous  minerals. 
P  &  O  Mining  Company,  A-27829  (May  24, 
I960)  67  I.D.  217 

Where  lands  have  been  withdrawn  or 
reserved  for  the  use  of  any  agency  of  the 
Department  of  Defense,  they  are  not  sub- 
ject to  leasing  under  the  terms  of  the  Min- 
eral Leasing  Act  without  the  consent  of 
the  Secretary  of  Defense. 
Joseph  E.  Thompson,  A-28107  (Aug.  26, 
1960) 

Public  land  withdrawn  for  the  protec- 
tion of  wildlife  is  not  thereby  removed 
from  the  operation  of  the  Mineral  Leasing 
Act  and,  in  the  absence  of  affirmative  ac- 
tion by  the  Department  closing  the  area 


to  oil  and  gas  leasing,  offers  to  lease  the 
land  for  oil  and  gas  purposes  may  be  filed. 
James  K.  Tallman  et  al,  A-28594,  A-28609, 
A-28619    (Sept.  1,  1961)  68  I.D.  256 

Land  subject  to  withdrawal  for  reclama- 
tion purposes  is  not  available  for  public 
sale  so  that  a  public  sale  application  is 
properly  rejected  for  this  reason. 
Consumers  Agency,  Inc.,  A-28769  (Oct.  25, 
1961) 

Public  land  appropriated  as  a  materials 
site  to  be  used  in  federally  aided  state 
highway  construction  is  not  subject  to  en- 
try under  the  desert  land  law  and  an 
application  for  desert  land  entry  on  such 
land  is  properly  rejected. 
Lorene  May  Johnson  et  al.,  A-28714 
(July  27,  1962) 

Land  subject  to  a  second  form  withdraw- 
al for  reclamation  purposes  is  not  available 
for  public  sale  so  that  a  public  sale  appli- 
cation for  such  land  is  properly  rejected 
for  this  reason. 

Atherton  S.  Burlingham  and  Hilda  S. 
Burl  high  am,  A-29029  (Aug.  6,  1962) 

If  a  valid  color  of  title  is  created  before 
the  withdrawal  of  the  lands  involved,  the 
withdrawal  does  not  preclude  the  perfect- 
ing of  the  claim  under  the  Color  of  Title 
Act. 

Clement  Vincent  Tillion,  Jr.,  A-29277 
(Apr.  12,  1963) 

Where  lands  have  been  withdrawn  for 
the  use  of  the  Army  and  the  use  is  incon- 
sistent with  usage  of  the  land  for  grazing 
purposes,  grazing  permits  are  properly  can- 
celed as  to  lands  within  the  withdrawal; 
the  fact  that  the  Army  had  instituted 
condemnation  proceedings  involving  such 
lands  does  not  necessarily  preclude  this 
Department  from  canceling  the  permits. 

Grazing  permits  are  licenses  which  may 
be  revoked  by  this  Department  without 
giving  rise  to  any  right  of  compensation 
to  the  permittees ;  however,  if  the  cancel- 
lation resulted  because  the  lands  were 
withdrawn  for  war  or  national  defense 
purposes  for  the  Army,  the  question  as  to 
whether  the  permittees  are  entitled  to  any 
compensation  in  addition  to  what  may  have 
been  received  already  from  the  Army  under 
the  act  of  July  9,  1942,  as  amended,  must 
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rest  with  the  Army  as  it  is  not  a  question 
which  properly  concerns  this  Department. 
H.  D.  Mollohan  and  Eagle  Tail  Ranch, 
A-29335  (July  8,  1963) 

Puhlic  land  in  Alaska  which  has  been 
withdrawn  from  settlement,  location,  sale, 
and  entry  and  reserved  for  classification, 
subject  to  valid  existing  rights,  is  not 
available  for  lease  or  sale  under  the  Small 
Tract  Act,  even  to  an  applicant  who  alleges 
he  built  a  cabin  on  a  tract  of  land  prior 
to  its  withdrawal,  since  no  rights  can  be 
acquired  under  the  Small  Tract  Act  by 
building  improvements  or  occupying  the 
land  prior  to  any  authorization  to  do  so; 
however,  a  valid  claim  under  any  of  the 
appropriate  settlement  acts  in  Alaska  ini- 
tiated prior  to  the  withdrawal  would  not 
be  affected  by  it. 
Robert  Hoopes,  A-29G76  (Nov.  13,  1963) 

A  mining  claim  made  on  land  withdrawn 
from  mineral  entry  is  void  ab  initio  and 
will  not  be  validated  by  any  modification 
of  the  withdrawal  to  permit  mining 
locations. 

Betty  J.  Fuller,  Luella  M.  Strother, 
A-30218  (July  13,  1964) 

Lands  withdrawn  from  all  forms  of  entry 
under  the  public  land  laws  are  not  subject 
to  disposition  pursuant  to  applications  for 
Indian  allotments. 

Louis  A.  Brant  et  al.,  New  Mexico  0553627 
(Okla.)  etc.  (Oct.  20, 1964) 

A  temporary  withdrawal  of  oil  shale  de- 
posits and  lands  containing  such  deposits 
from  lease  or  other  disposal  for  the  pur- 
poses of  investigation,  examination,  and 
classification,  made  by  the  President  under 
the  authority  of  the  act  of  June  25,  1910, 
continues  in  effect  until  revoked  by  the 
President  or  by  act  of  Congress,  and  ap- 
plications for  oil  shale  leases  on  such 
withdrawn  lands  are  properly  rejected. 
Allan  E.  Mecham  et  al,  A-30244  (Dec.  23, 
1964) 

IV.   EXECUTIVE   ORDER  6910 

Land  which  was  covered  by  a  stock- 
driveway  withdrawal  between  1920  and 
1943,  and  thereafter  included  in  the  first 
general  withdrawal  of  Nov.  26,  1934,  by 
Executive  Order  No.  6910  was  not  subject 
to  a  settlement  claim   in   1934  or  there- 


after, but  the  land  may  be  included  in  an 
application  for  enlarged  homestead  entry, 
and,  if  suitable,  opened  for  such  entry 
under  section  7  of  the  Taylor  Grazing  Act. 
Conrad  J.  Yede,  A-27534  (Jan.  24,  1958) 

Lands  withdrawn  by  Executive  Order 
No.  6910  may  be  classified  under  sec.  7  of 
the  Taylor  Grazing  Act  for  retention  in 
Federal  ownership  for  use  in  connection 
with  an  existing,  experimental  range  re- 
search program  rather  than  for  desert  land 
entry;  and  a  desert  land  application  for 
lands  so  classified  is  properly  rejected 
without  the  necessity  of  another  formal 
withdrawal  of  the  lands  for  that  specific 
purpose. 
Calvin  B.  Neeley,  A-30235  (Oct.  12,  1964) 

As  a  result  of  the  general  withdrawals 
accomplished  by  Executive  Orders  Nos. 
6910  and  6964  and  the  provisions  of  section 
7  of  the  Taylor  Grazing  Act,  a  State's  ap- 
plication for  indemnity  school  lands  is  a 
petition  to  classify  the  lands  as  suitable 
for  State  selection  and  until  classification 
the  lands  are  not  available  for  selection. 
State  of  Utah,  A-29461  et  al.  (Oct.  30, 
1964)  71  LD.  392 

V.  EXECUTIVE  ORDER  6964 

As  a  result  of  the  general  withdrawals 
accomplished  by  Executive  Orders  Nos. 
6910  and  6964  and  the  provisions  of  section 
7  of  the  Taylor  Grazing  Act,  a  State's  ap- 
plication for  indemnity  school  lands  is  a 
petition  to  classify  the  lands  as  suitable 
for  State  selection  and  until  classification 
the  lands  are  not  available  for  selection. 
State  of  Utah,  A-29461  et  al.  (Oct.  30, 
1964)  71  LD.  392 

VI.  POWER  SITES 

A  powersite  withdrawal  made  by  the 
President  in  1917  pursuant  to  the  authority 
contained  in  section  1  of  the  act  of  June 
25,  1910,  can  now  be  revoked  by  the  Presi- 
dent (or  the  Secretary  of  the  Interior 
under  a  delegation  of  authority  from  the 
President)  under  the  authority  of  that  act, 
despite  the  intervening  passage  of  the 
Federal  Water  Power  Act  of  June  10, 1920. 

Where  it  appears  from  the  records  of  the 
Department  that  land  embraced  in  a 
powersite  withdrawal  created  by  the  Pres- 
ident under  the  act  of  June  25,  1910,  may 
have   been   erroneously   withdrawn   or   is 
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without  value  for  powersite  purposes,  and 
an  application  for  the  public  sale  of  such 
land  is  filed,  a  field  examination  of  the  land 
will  be  ordered  to  determine  if  such  is  the 
case,  and,  if  so,  consideration  will  be  given 
to  a  revocation  of  the  withdrawal  so  as  to 
open  the  lands  for  disposal  at  public  sale. 
If  the  land  is  determined  to  be  valuable 
for  a  power  site,  the  applicant  can  seek 
to  have  the  land  restored  for  disposition 
pursuant  to  section  24  of  the  Federal 
Power  Act,  subject  to  the  conditions 
therein  stated. 

Weyerhaeuser  Timber  Company,  A-27137 
(Aug.  11,  1955)  62  I.D.  305 

A  mineral   location   made   on   land   in- 
cluded within  a  powersite  reserve  confers 
no  rights  upon  the  locator  or  his  succes- 
sor in  interest. 
John  Rovetto,  A-27521   (Dec.  9,  1957) 

Determinations  by  the  Federal  Power 
Commission  that  the  power  values  of  cer- 
tain school  sections  will  not  be  injured  or 
destroyed  by  "location,  entry,  or  selection" 
under  the  public  land  laws,  subject  to  the 
provisions  of  section  24  of  the  Federal 
Power  Act,  followed  by  a  public  land  order 
modifying  the  powersite  reservations, 
withdrawals  or  classifications  for  the 
purpose  of  allowing  the  grants  made  to 
the  State  of  Utah  by  either  the  act  of 
July  16,  1894  (28  Stat.  107),  or  the  act  of 
Jan.  25,  1927  (44  Stat.  1026;  43  U.S.C. 
sec.  870),  to  attach,  would  be  ineffective 
to  accomplish  that  purpose.  There  is  no 
authority  of  law  for  burdening  such  grants 
with  the  conditions  and  limitations  of  sec- 
tion 24  of  the  Federal  Power  Act. 
Proposed  Modifications  of  Powersite  Reser- 
vations, Withdrawals  and  Classifications 
so  as  to  Permit  the  Grants  of  School  Sec- 
tions Made  to  the  State  of  Utah  by  Either 
the  Act  of  July  16,  1894  (28  Stat.  107),  or 
the  Act  of  January  25,  1927  (44  Stat.  1026; 
43  U.S.C.  sec.  870),  to  Attach,  Subject  to 
the  Provisions  of  Section  24  of  the  Federal 
Power  Act,  M-36484  (Dec.  26,  1957) 

The  act  of  Aug.  11,  1955  (69  Stat.  681; 
30  U.S.C.  sees.  621-625),  requiring  that 
a  copy  of  a  location  notice  be  filed  for 
record  in  the  land  office,  contemplates  an 
instrument  which  describes  the  land  and 
where  under  State  law  the  location  notice 
is  not  required  to  do  so  but  the  location 


certificate  is  required  to  do  so,  a  copy  of 
the  location  certificate,  duly  filed,  meets 
the  intent  of  the  law. 

Where  an  act,  in  apparently  mandatory 
language,  requires  the  filing  of  a  location 
notice  for  record  within  60  days  after  the 
date  of  location  of  land  in  a  powersite 
reserve,  it  is  competent  to  examine  the 
legislative  history  to  see  if  it  supports  the 
conclusion  that  it  was  intended  to  make 
the  requirement  a  mandatory  one.  The 
acceptance  by  Congress  of  the  administra- 
tive determination  of  language  by  the 
agency  designated  to  administer  the  law 
if  enacted  and  the  enactment  of  the  bill 
without  change  in  the  language  or  evi- 
dence of  an  intent  to  have  the  language 
construed  otherwise  is  persuasive  that  it 
should  be  construed  as  mandatory. 
Mineral  Locations  on  Powersite  With- 
drawals— Act  of  August  11,  1955  (69  Stat. 
681;  30  U.S.C.  Sees.  621-625),  M-36468 
(Mar.  6,  1958) 

Prior  to  passage  of  the  act  of  Aug.  11, 
1955,  lands  embraced  in  an  existing  power- 
site  withdrawal  were  not  open  to  mining 
location,  and  a  mining  claim  located  sub- 
soil uent  to  a  withdrawal  of  the  land  for 
powersite  purposes,  but  prior  to  passage 
of  the  act,  is  null  and  void  where  the  land 
embraced  in  the  claim  bad  not  been  re- 
stored to  entry  under  section  24  of  the 
Federal  Power  Act  at  the  time  of  location. 
Day  Mines,  Inc.,  A-27553  (Mar.  28,  1958) 

65  I.D.  145 

The  act  of  Aug.  11,  1955,  the  Mining 
Claims  Rights  Restoration  Act  of  1955,  did 
not  open  to  mining  location  land  which 
was  previously  withdrawn  or  reserved  for 
power  development  or  power  sites  and 
which,  in  addition,  was  withdrawn  for 
reclamation  purposes. 

Mining  claims  located  on  land  with- 
drawn for  powersite  purposes  are  null 
and  void  where  such  locations  wTere  made 
prior  to  the  act  of  Aug.  11,  1955. 
A.  W.  Kimball  et  al.,  A-27526  (Apr.  21, 
1958)  65  I.D.  166 

Prior  to  passage  of  the  act  of  Aug.  11, 
1955,  lands  embraced  in  powersite  with- 
drawals were  not  open  to  mining  location, 
and  a  mining  claim  located  subsequent  to 
a  withdrawal  of  the  land  for  powersite 
purposes  but  prior  to  passage  of  the  act  of 
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Aug.  11,  1955,  is  null  and  void  unless  the 
land  embraced  in  the  claim  was  restored 
to  entry  under  section  24  of  the  Federal 
Power  Act  at  the  time  of  location. 
Mrs.  Ethel  H.  Myers,  A-27560  (May  5, 
1958)  65  I.D.  207 

A  determination  by  the  Federal  Power 
Commission  that  the  value  of  lands  with- 
drawn under  section  24  of  the  Federal 
Power  Act  for  powersite  purposes  will  not 
be  injured  or  destroyed  by  entry  under  the 
public  land  laws  does  not  of  itself  restore 
the  land  to  entry  under  the  Small  Tract 
Act,  and  until  such  time  as  the  land  is 
restored  to  entry  a  small  tract  application 
for  the  land  must  be  rejected. 
Joel  F.  and  Celia  Mae  Swank,  A-27638 
(Aug.  7,  1958) 

Lands  in  powersite  withdrawals  were 
not  open  to  location  of  mining  claims  until 
the  adoption  of  the  Mining  Claims  Rights 
Restoration  Act  of  1955  on  Aug.  11,  1955, 
and  any  attempted  location  before  that 
time  subsequent  to  the  withdrawal  of  the 
land  for  powersite  purposes  is  null  and 
void. 

Marion    Q.    Kaiser,    Charles    C.    Kaiser, 
A-27691  (Nov.  25,  1958)  65  I.D.  485 

A  mining  claim  which  is  null  and  void 
at  its  inception  because  the  land  is  em- 
braced in  an  existing  powersite  withdrawal 
cannot  subsequently  be  validated  as  of  the 
date  of  the  original  location  by  relocation 
after  the  land  is  opened  to  mining  location 
under  section  24  of  the  Federal  Power  Act. 

The  act  of  Aug.  11, 1955,  does  not  operate 
retroactively  to  validate  mining  claims 
which  were  void  at  their  inception  nor  to 
permit  retroactive  relocation  of  claims 
which  were  void  because  the  lands  included 
therein  were  withdrawn  for  a  powersite 
at  the  time  of  the  original  location. 
Howard  W.  Balsley,  A-27920  (June  15, 
1959) 

The  dismissal  of  a  protest  against  the 
conditional  allowance  of  a  placer  mining 
claim  under  the  act  of  Aug.  11,  1955,  is 
proper  where  the  evidence  supports  the 
conclusion  that  placer  mining  operations 
would  not  substantially  interfere  with 
other  uses  of  the  land  included  within  the 
placer  claim. 

Pacific  Gas  and  Electric  Company  et  at, 
A-27934  (July  20,  1959)  66  I.D.  264 

218-107—69 62 


A  homestead  application  which  includes 
land  within  a  powersite  classification  is 
properly  rejected  because  the  land  is  un- 
available for  entry  under  the  homestead 
law  until  it  is  restored  by  this  Department 
to  entry,  even  though  the  Federal  Power 
Commission  has  determined  that  the  land 
may  be  restored  to  entry. 
Weston  A.  Hillman,  A-28158  (Feb.  2,  1960) 

Prior  to  passage  of  the  act  of  Aug.  11, 
1955,  lands  embraced  in  an  existing  power- 
site  withdrawal  were  not  open  to  mining 
location,  and  a  mining  claim  located  sub- 
sequent to  a  withdrawal  of  the  land  for 
powersite  purposes,  but  prior  to  passage 
of  the  act,  is  null  and  void  where  the  land 
embraced  in  the  claim  had  not  been  re- 
stored to  entry  under  section  24  of  the 
Federal  Power  Act  at  the  time  of  location. 
Grant  Green,  A-29771  (Sept.  18,  1963) 

Final  proof  for  a  homestead  initiated  by 
settlement  is  properly  rejected  as  to  land 
that  was  within  powersite  classifications 
at  the  time  when  the  settlement  was  made. 
Durwood  Cotton,  C.  J.  Mclntyre,  A-29968 
(Mar.  11,1964) 

A  mining  claim  located  before  Aug.  11, 
1955,  on  land  within  an  existing  powersite 
reservation  is  null  and  void  because  the 
land  was  then  unavailable  for  mining 
location. 
Wayne  England,  A-30088  (Apr.  13,  1964) 

VII.  RECLAMATION  WITHDRAWALS 

The  concurrence  of  the  Bureau  of  Land 
Management  is  an  essential  antecedent  to 
an  effective  withdrawal  by  the  Commis- 
sioner of  Reclamation,  of  public  lands  for 
reclamation  purposes  under  the  Reclama- 
tion Act  of  1902.  (Department  Order  No. 
2765,  July  30, 1954.) 

Effective  Date  of  Orders  Withdrawing 
Public  Lands  for  Reclamation  Purposes, 
M^36382  (Oct.  24, 1956) 

Any  distinction  between  forms  of  recla- 
mation withdrawals,  founded  on  entry  re- 
quirements, prevailing  under  sections  3  and 
5  of  the  act  of  June  17,  1902  (32  Stat.  388, 
389) ,  could  not  be  made  after  June  25, 1910. 

Forms  of  withdrawal  were  an  adminis- 
trative interpretation  of  the  1902  net. 
Since  the  procedure  for  entry  was  modified 
by  the  operation  of  section  5  of  the  act  of 
June  25,  1910  (36  Stat.  835),  the  original 
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distinction  drawn  by  the  Department 
largely  lost  its  pertinence.  There  has  been 
complete  abandonment  of  the  use  of  the 
second  form  of  withdrawal  by  the  Bureau 
of  Reclamation. 

Disposal  of  Land — Guernsey  Reservoir, 
North  Platte  Project,  M-36433  (Apr.  12, 
1957) 

A  petition  for  the  restoration  to  mineral 
entry  of  land  withdrawn  for  reclamation 
purposes  and  as  a  part  of  the  Imperial  Na- 
tional Wildlife  Refuge  is  properly  denied 
where  mining  operations  would  interfere 
with  the  purposes  for  which  the  land  was 
withdrawn. 

Clyde  A.  Morgan,  Walter  F.  Sager,  A-27489 
(Oct.  24, 1957) 

The  act  of  Aug.  11,  1955,  the  Mining 
Claims  Rights  Restoration  Act  of  1955,  did 
not  open  to  mining  location  land  which 
was  previously  withdrawn  or  reserved  for 
power  development  or  power  sites  and 
which,  in  addition,  was  withdrawn  for 
reclamation  purposes. 

A.  W.  Kimball  et  ah,  A-27526  (Apr.  21, 
1958)  65  I.D.  166 

A  petition  for  the  restoration  to  mineral 
entry  of  land  withdrawn  for  reclamation 
purposes  and  as  a  part  of  the  Imperial  Na- 
tional Wildlife  Refuge  is  properly  denied 
even  though  the  Bureau  of  Reclamation 
has  no  objections  to  such  restoration  when 
mining  operations  would  interfere  with  the 
purpose  for  which  the  wildlife  refuge  was 
established. 

P  d  O  Mining  Company,  A-27829  (May  24, 
1960)  67  I.D.  217 

Although  the  withdrawal  of  public  land 
by  the  Secretary  of  the  Interior  for  recla- 
mation purposes  does  not  of  itself  make 
the  land  unavailable  for  disposition  under 
the  Small  Tract  Act,  a  rejection  of  a  small 
tract  application  is  not  erroneous  when 
the  record  shows  that  the  land  is  needed 
for  the  construction  of  flood  control  works 
to  protect  existing  irrigation  works. 
Frederick  W.  Goldsmith,  A-28704  (Aug.  22, 
1961) 

Land  subject  to  withdrawal  for  reclama- 
tion purposes  is  not  available  for  public 
sale  so  that  a  public  sale  application  is 
properly  rejected  for  this  reason. 
Consumers  Agency,  Inc.,  A-28769 
Oct.  25,  1961) 


Public  land  subject  to  reclamation  with- 
drawal cannot  be  sold  at  public  sale  and 
sale  applications  filed  while  the  with- 
drawal remains  in  force  are  properly 
rejected. 

Consumers       Agency,       Inc.,       A-28899 
(Aug.  3,  1962) 

Land  subject  to  a  second  form  with- 
drawal for  reclamation  purposes  is  not 
available  for  public  sale  so  that  a  public 
sale  application  for  such  land  is  properly 
rejected  for  this  reason. 
Atherton  S.  Burlingham  and  Hilda  S. 
Burlingham,  A-29029  (Aug.  6,  1962) 

Vacant  unentered  public  land  within  an 
irrigation  district  which  has  been  desig- 
nated under  the  Smith  Act  (act  of  Aug.  11, 
1916)  may  thereafter  be  included  in  a 
reclamation  withdrawal,  and  when  so 
withdrawn  the  land  is  not  subject  to  entry 
under  the  Desert  Land  Act. 
Elizabeth  Holmes  MacDonald,  Hugh  John 
MacDonald,  A-27711  (Oct.  30,  1962) 

69  I.D.  181 

Mining  claims  located  on  lands  within 
a  first-form  reclamation  withdrawal  which 
were  not  open  to  mineral  entry  are  prop- 
erly declared  null  and  void  ab  initio. 
J.  Everett  Nelson,  A-29174  (Feb.  4,  1903) 

Land  within  a  reclamation  withdrawal, 
even  though  within  an  irrigation  district 
and  designated  under  the  Smith  Act  (act 
of  Aug.  11,  1916),  is  not  subject  to  entry 
under  the  Desert  Land  Act. 
Vera  Belle  Grover  Holmes,  A-29218 
(Mar.  1,  1963) 

Public  land  subject  to  reclamation  with- 
drawal cannot  be  sold  at  public  sale  and 
a  sale  application  filed  while  the  with- 
drawal remains  in  force  is  properly 
rejected. 
Gino  Martini,  A-29467  (July  25,  1963) 

A  mining  claim  located  on  land  subject 
to  a  first-form  reclamation  withdrawal 
initiates  no  rights  in  the  locator  and  is 
void  from  its  purported  inception. 
LeRoy  Otis  Nauman,  Leola  Fern  Nauman, 
A-29673  (Sept.  20,  1963) 

An  application  for  the  restoration  to 
mineral  location  and  entry  of  public  land 
withdrawn  for  reclamation  purposes  is 
properly  rejected  when  the  Bureau  of  Rec- 
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lamation  has  recommended  against  such 

action. 

Walker  Engineering  Corporation,  A-29833 

(Nov.  26,  1963) 

Land  within  a  reclamation  withdrawal, 
even  though  within  an  irrigation  district, 
and  designated  under  the  Smith  Act  of 
Aug.  11,  1916,  is  not  subject  to  desert  land 
entry. 
Ina  Jean  Lang,  A-29926  (Feb.  25, 1964) 

Land  withdrawn  for  reclamation  pur- 
poses can  be  opened  to  location  under  the 
mining  laws  only  where  the  land  is  known 
or  believed  to  be  valuable  for  minerals; 
consequently,  nonmineral  land  in  a  recla- 
mation withdrawal  cannot,  in  the  absence 
of  other  considerations,  be  opened  for  lo- 
cation of  a  mill  site,  which  is  locatable 
only  on  nonmineral  land. 

In  opening  reclamation  withdrawn  land 
to  mining  location  it  is  necessary  that  each 
10-acre  subdivision  be  mineral  in  character 
but  it  is  not  required  that  every  acre  of 
the  10-acre  tract  be  mineral  in  character; 
consequently,  where  a  tract  of  land  is  open 
to  mining  location  and  part  of  the  land  is 
nonmineral  in  character,  that  part  of  the 
land  can  be  included  in  a  mill  site. 
Rex  N.  and  Mildred  B.  Anderson,  A-29881 
(Apr.  24,  1964)  71  I.D.  140 

Where  the  Commissioner  of  Reclamation 
revoked  a  reclamation  withdrawal  under 
authority  delegated  by  the  Secretary  of 
the  Interior,  which  delegation  of  authority 
required  the  concurrence  by  the  Bureau  of 
Land  Management  in  the  action  taken  by 
the  Commissioner  of  Reclamation,  the  land 
remained  withdrawn  in  the  absence  of 
such  concurrence. 

Mining  claims  located  on  land  within  a 
first-form  reclamation  withdrawn  which 
was  not  open  to  mineral  entry  are  properly 
declared  null  and  void  ah  initio. 
Robert  K.  Foster  et  al.,  A-29857  (June  15, 
1964) 

An  application  for  homestead  entry 
based  upon  a  settlement  claim  initiated  in 
1924  on  land  then  withdrawn  for  the  con- 
struction of  irrigation  works  is  properly 
rejected  because  the  land  was  not  open  to 
settlement  at  the  time  of  the  settlement 
claimed  or  thereafter. 
Sarah  Marie  Woolf,  Widow  of  Glenn  Roy 
Woolf,  A-30140   (Oct.  6,  1964) 


VIII.    REVOCATION   AND   RESTORATION 

Public  lands  that  were  withdrawn  and 
permanently  reserved  pursuant  to  act  of 
Congress  for  schools,  hospitals,  and  other 
purposes  necessary  for  administration  of 
affairs  of  Natives  of  Alaska  may  either  be 
sold  under  the  provisions  of  the  Federal 
Property  and  Administrative  Services  Act 
of  1949  (63  Stat.  377;  40  U.S.C.  sec.  471 
et  seq. ) ,  or  restored  to  the  public  domain 
for  disposition  under  the  public  land  laws. 
Authority  to  Revoke  a  Permanent  Reserva- 
tion Made  Under  the  Act  of  May  31,  1938 
(52  Stat.  593;  48  U.S.C.  Sec.  355a) , 
M-36248  (Jan.  17,  1955) 

Where  an  order  revoking  a  withdrawal 
of  land  specifies  that  the  revocation  shall 
not  be  effective  to  change  the  status  of  a 
part  of  the  land  affected  by  the  revocation 
until  a  future  date,  that  part  of  the  land 
is  not  available  for  oil  and  gas  leasing 
until  that  future  date. 
Mary  E.  Brown,  A-27072  (Mar.  23,  1955) 

62  I.D.  107 

A  powersite  withdrawal  made  by  the 
President  in  1917  pursuant  to  the  authority 
contained  in  section  1  of  the  act  of  June  25, 
1910,  can  now  be  revoked  by  the  President 
(or  the  Secretary  of  the  Interior  under  a 
delegation  of  authority  from  the  Presi- 
dent) under  the  authority  of  that  act,  de- 
spite the  intervening  passage  of  the  Fed- 
eral Water  Power  Act  of  June  10,  1920. 
Weyerhaeuser  Timber  Company,  A-27137 
(Aug.  11,  1955)  62  I.D.  305 

A  veteran  who  requests  the  revocation  of 
an  order  of  withdrawal  is  not  by  virtue  of 
his  request  entitled  to  a  preference  right 
of  entry  over  other  veterans  in  the  event 
that  the  withdrawal  is  revoked. 
Alma  Everett  Morris,  Jr.  et  al.,  A-27235 
(Dec.  12, 1955) 

Where  an  order  opening  land  for  disposi- 
tion under  the  public  land  laws  provides 
that  commencing  on  the  126th  day  after  the 
date  of  the  order  the  land  shall  be  subject 
to  nonpreference-right  applications  and 
provides  that  all  such  applications  filed  on 
or  before  the  126th  day  after  the  date  of 
the  order  are  to  be  treated  as  simultane- 
ously filed,  applications  may  be  filed  at  any 
time  after  the  date  of  the  order. 
Rachael  S.  Preston,  A-27174  (Feb.  6, 1956) 

63  I.D.  40 
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Where  a  public  land  order  revoking  a 
prior  withdrawal  states  that  a  part  of  the 
land  restored  shall  not  be  subject  to  the 
initiation  of  any  rights  or  any  disposition 
under  the  public  land  laws  until  so  pro- 
vided by  a  classification  order,  and  no  such 
order  has  been  issued,  an  application  to 
enter  the  lands  under  the  Small  Tract  Act 
is  properly  rejected. 
John  Francis  Rudy,  A-27301  (May  4, 1956) 

The  Bureau  of  Land  Management  is 
without  authority  to  impose  conditions 
and  terms  upon  its  own  motion  in  condi- 
tional restoration  orders  issued  under  the 
authority  of  the  act  of  Apr.  23,  1932  (47 
Stat.  136,  137;  43  U.S.C.  sec.  154  (1952)), 
because  the  powers  and  duties  of  final  ap- 
proval of  such  terms  and  conditions  of 
restoration  have  been  specifically  delegated 
to  the  Bureau  of  Reclamation  by  43  CFR 
185.36  (c)    (d)    (1954). 

Legality  of  Stipulations  Required  by  the 
Bureau  of  Land  Management  Pursuant  to 
the  Act  of  April  23,  1932  (47  Stat.  186, 137; 
43  U.S.C.  sec.  154  (1952) ),  Upon  the  Condi- 
tional Restoration  of  Lands  Withdrawn 
Under  the  Reclanmtimi  Lairs  to  Mineral 
Location,  M-36404  (Jan.  7,  1957) 

Where  a  petition  for  the  restoration 
from  withdrawal  of  certain  lands  as  oil 
shale  lands  is  rejected  by  the  Bureau  of 
Land  Management  on  the  basis  of  a  de- 
termination that  the  land  is  properly  classi- 
fied as  oil  shale  in  character  by  the  Geo- 
logical Survey,  and  the  Geological  Survey 
subsequently  determines  that  a  portion  of 
the  land  is  not  oil  shale  in  character,  the 
case  will  be  remanded  to  the  Bureau  for 
action  looking  to  the  allowance  of  the 
petition  as  to  this  land. 

Where  a  legal  subdivision  has  been  with- 
drawn as  oil  shale  land  and  only  part  of 
the  subdivision  is  determined  to  be  oil 
shale  land,  the  remainder  of  the  subdivi- 
sion will  not  be  restored  from  the  with- 
drawal in  view  of  the  established  practice 
not  to  dispose  of  public  lands  in  less  than 
smallest  legal  subdivisions. 
Rea  L.  Eaton,  A-27377  (Mar.  18,  1957) 

A  petition  for  the  restoration  to  mineral 
entry  of  land  withdrawn  for  reclamation 
purposes  and  as  a  part  of  the  Imperial 
National  Wildlife  Refuge  is  properly 
denied  where  mining  operation  would  in- 


terfere with  the  purposes  for  which   the 
land  was  withdrawn. 

Clyde  A.  Morgan,  Walter  F.  Sager,  A-27489 
(Oct.  24,  1957) 

Neither  the  Atomic  Energy  Act  of  1946 
nor  the  Atomic  Energy  Act  of  1954  re- 
stored to  the  operation  of  the  mining  laws 
lands  previously  reserved  or  withdrawn 
from  the  operation  of  those  laws. 
A.  W.  Kimball  ct  at.,  A-27526  (Apr.  21, 
1958)  65  I.D.  166 

Where  the  Commissioner  of  Reclamation 
revokes  a  reclamation  withdrawal  under 
authority  delegated  by  the  Secretary  of  the 
Interior  which  delegation  of  authority  re- 
quires the  concurrence  by  the  Bureau  of 
Land  Management  in  the  action  taken  by 
the  Commissioner  of  Reclamation,  the 
land  remains  withdrawn  until  that  con- 
currence is  given  and  applications  for 
homestead  entries  on  the  land  must  be 
rejected. 
Roy  B.  Stephenson,  A-27637  (Aug.  7,  1958) 

The  signing  of  a  revocation  order  by  the 
Commissioner  of  Reclamation  under  au- 
thority delegated  by  the  Secretary  of  the 
Interior,  which  delegation  requires  con- 
currence by  the  Bureau  of  Land  Manage- 
ment, does  not  effect  a  revocation  of  a 
reclamation  withdrawal  until  such  con- 
currence is  given  and  applications  for 
homestead  entry  on  the  withdrawn  land 
must  be  rejected. 

George  Francis  Walters,  A-27798  (Dec.  23, 
1958) 

Each  order  of  revocation  of  withdrawn 
lands  shall  provide  a  preference-right 
period  to  the  State  of  not  less  than  6 
months  before  the  order  would  otherwise 
become  effective,  to  select  the  restored 
lands  as  indemnity  for  deficient  school 
lands,  which  preference  right  shall  be 
superior  to  the  preference  right  granted 
under  the  Veterans'  Preference  Act  of  1944, 
as  amended  (43  U.S.C,  sec.  282). 
Applicability  of  the  Act  of  August  27,  1958 
(P.L.  85-771;  72  Stat.  928)  upon  Restora- 
tion, to  Entry  of  Lands  Acquired  by  the 
United  States  by  Exchange  under  Section 
8  of  the  Taylor  Grazing  Act,  M-3G558 
(Apr.  9, 1959) 

The  legislative  history  of  section  20  of 
the  Alaska  Statehood  Act  of  July  7,  1958 
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(72  Stat.  339),  makes  it  clear  that  the  act 
revoked  the  withdrawals  of  coal  land  made 
under  authority  of  section  2  of  the  act  of 
Oct.  20,  1914  (38  Stat.  742;  48  U.S.C., 
sec.  433). 

Proposed  Public  Land  Order  Opening  Coal 
Reserves  in  Alaska,  M-36572  (Aug.  20, 
1959) 

The  mere  fact  that  land  in  a  stock-drive- 
way withdrawal  may  have  been  abandoned 
for  use  as  a  driveway  does  not  operate  to 
revoke  the  withdrawal  and  to  open  the 
land  to  homestead  application. 
Bessie  S.  Lynn,  A-28055  (Oct.  12,  1959) 

The  authority  provided  by  section  3  of 
the  Indian  Reorganization  Act  to  restore 
lands  to  tribal  ownership  extends  to 
former  tribal  lands  of  an  Indian  reserva- 
tion where,  by  legislation  enacted  subse- 
quent to  the  extinguishment  of  Indian  title, 
a  tribal  interest  has  been  created  in  the 
proceeds  derived  from  the  sale  of  such 
lands. 

Status  of  Title  to  Lands  Reserved  for 
School  and  Agency  Purposes  on  the  Former 
Kiowa,  Comanche,  and  Apache  Indian 
Reservation,  Western  Oklahoma,  M-36510 
(Jan.  15,  1960)  67  I.D.  10 

A  petition  for  the  restoration  to  mineral 
entry  of  land  withdrawn  for  reclamation 
purposes  and  as  a  part  of  the  Imperial 
National  Wildlife  Refuge  is  properly 
denied  even  though  the  Bureau  of  Reclama- 
tion has  no  objections  to  such  restoration 
when  mining  operations  would  interfere 
with  the  purpose  for  which  the  wildlife 
refuge  was  established. 
P  &  G  Mining  Company,  A-27829 
(May  24,  1960)  67  I.D.  217 

Lands  withdrawn  by  public  land  orders 
from  all  forms  of  appropriation  under  the 
public  land  laws,  including  the  mining 
laws,  for  use  in  the  Pine  Flat  Dam  and 
Reservoir  Project,  under  the  supervision 
of  the  Department  of  the  Army,  cannot  be 
opened  to  mining  location  where  the  De- 
partment of  the  Army  does  not  give  its 
approval  or  consent  to  such  action. 
Francis  iV.  Dlouhy,  A-28479  (Nov.  22, 1960) 

Homestead  applications  are  properly  re- 
jected for  lands  which  were  withdrawn 
from  entry  under  the  public  land  laws  and 
reserved  for  military  purposes  or  for  use 


by  the  Civil  Aeronautics  Administration 
when  the  applications  were  filed,  and  lands 
so  withdrawn  do  not  become  available  for 
homestead  entry  until  the  withdrawal 
orders  are  revoked  and  orders  opening  the 
lands  to  such  entry  issued. 
Vance  Hudson  ct  al.,  A-28571  (Mar.  10, 
1961) 

Where  a  public  land  order  restoring 
land  to  entry  under  the  public  land  laws 
provided  for  a  90-day  period  during  which 
veterans  might  file  applications  for  prefer- 
ence right  entry  under  the  act  of  Sept.  27, 
1944,  as  amended,  and,  during  the  period, 
two  conflicting  applications  were  filed, 
neither  of  which  complied  with  the  Depart- 
mental regulation  for  showing  that  the  ap- 
plicant was  entitled  to  veterans'  preference 
entry,  it  was  not  erroneous  to  regard  the 
applications,  at  the  end  of  the  90-day  pref- 
erence period,  as  simultaneously  filed  non- 
preference  applications,  as  provided  by  the 
order  restoring  the  land  to  entry,  and  to 
determine  priority  by  a  drawing,  even 
though,  after  the  drawing,  both  applicants 
submitted  evidence  tending  to  show  that 
they  were  qualified  veterans'  preference 
applicants. 

Kenneth  R.   Johnston,  A-28886    (Aug.   1, 
1962) 

Where  a  withdrawal  of  land  is  revoked 
but  the  order  of  revocation  provides  that 
the  land  shall  be  subject  only  to  small 
tract  application  upon  issuance  of  an  order 
of  classification  and  such  an  order  is 
issued,  an  application  for  a  forest  lieu 
selection  of  the  land  is  properly  rejected. 
Donald  J.  Hodge  et  al,  A-29045  (Oct.  22, 
1962) 

Where  land  is  restored  to  disposition 
under  the  public  land  laws  under  an  order 
which  provides  that  applications  for  such 
lands  may  be  filed  "beginning  on  the  date 
of  this  order"  and  that  applications  filed 
by  nonpreference-right  applicants  prior  to 
a  specified  date  would  be  considered  as 
simultaneously  filed  as  of  that  date,  an 
application  filed  previous  to  that  date 
should  not  be  rejected  as  prematurely  filed. 
John  Rovetto,  A-28740  (Feb.  8,  1963) 

The  Secretary  of  the  Interior  can  revoke 
or  modify  a  withdrawal  of  land  under  the 
administrative    jurisdiction    of     another 
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agency  but  only  with  the  prior  approval 
or  concurrence  of  the  head  of  that  agency 
or  his  delegate. 

California  Alluvial  Mining  Corporation, 
A-29806  (Nov.  13,  1963) 

An  application  for  the  restoration  to 
mineral  location  and  entry  of  public  land 
withdrawn  for  reclamation  purposes  is 
properly  rejected  when  the  Bureau  of 
Reclamation  has  recommended  against 
such  action. 

Walker  Engineering  Corporation,  A-29833 
(Nov.  26,  1963) 

Where  land  in  Alaska  is  restored  from 
a  withdrawal  and  the  State  of  Alaska  does 
not  exercise  its  statutory  preference  right 
to  apply  for  the  land  within  the  90-day 
period  thereafter  but  does  apply  to  select 
the  land  at  a  later  time  after  an  interven- 
ing offer  for  an  oil  and  gas  lease  is  filed, 
it  is  proper  to  give  the  State  selection 
priority  of  consideration  and  to  suspend 
action  on  the  offer  pending  approval  of 
the  selection. 

Union  Oil  Company  of  California,  A-29905 
(Mar.  30,  1964) 

Where  the  Commissioner  of  Reclamation 
revoked  a  reclamation  withdrawal  under 
authority  delegated  by  the  Secretary  of  the 
Interior,  which  delegation  of  authority 
required  the  concurrence  by  the  Bureau 
of  Land  Management  in  the  action  taken 
by  the  Commissioner  of  Reclamation,  the 
land  remained  withdrawn  in  the  absence 
of  such  concurrence. 

Rooert  K.  Foster  et  ah,  A-29857  (June  15, 
1964) 

An  oil  and  gas  lease  offer  is  properly 
rejected  when  it  is  filed  subsequent  to  the 
issuance  of  a  public  land  order  revoking 
a  prior  order  withdrawing  the  land  ap- 
plied for  where  the  restoration  order  pro- 
vides that  the  land  involved  shall  not  be 
open  to  applications  and  offers  under  the 
mineral  leasing  laws  until  a  certain  date, 
which  is  subsequent  to  the  date  of  the  filing 
of  appellant's  offer. 
W.  W.  Priest,  A-30232  (July  13,  1964) 

Where  a  public  land  order  revoking  a 
prior  withdrawal  states  that  a  part  of  the 
land  restored  shall  not  be  subject  to  the 
initiation  of  any  rights  or  any  disposition 
under  the  public  land  laws  until  so  pro- 


vided by  a  classification  order,  and  no 
such  order  has  been  issued,  or  having  been 
issued  has  been  canceled,  an  application 
to  enter  the  lands  under  the  Small  Tract 
Act  is  properly  rejected. 
Cecil  W.  Hinshaw,  A-30006  (July  23, 1964) 

IX.  STOCK-DRIVEWAY  WITHDRAWALS 

Land  which  is  within  a  stock-driveway 
withdrawal  is  not  subject  to  desert  land 
entry. 
Len  Everett,  A-27050  (Mar.  23,  1955) 

Land  which  was  covered  by  a  stock- 
driveway  withdrawal  between  1920  and 
1943,  and  thereafter  included  in  the  first 
general  withdrawal  of  Nov.  26,  1934,  by 
Executive  Order  No.  6910  was  not  subject 
to  a  settlement  claim  in  1934  or  thereafter, 
but  the  land  may  be  included  in  an  appli- 
cation for  enlarged  homestead  entry,  and, 
if  suitable,  opened  for  such  entry  under 
section  7  of  the  Taylor  Grazing  Act. 
Conrad  J.  Yede,  A-27534  (Jan.  24,  1958) 

The  mere  fact  that  land  in  a  stock-drive- 
way withdrawal  may  have  been  abandoned 
for  use  as  a  driveway  does  not  operate 
to  revoke  the  withdrawal  and  to  open  the 
land  to  homestead  application. 
Bessie  S.  Lynn,  A-28055  (Oct.  12,  1959) 

A  stock-driveway  withdrawal  removes 
the  land  from  disposal  so  that  a  private 
exchange  application  for  such  land  is  prop- 
erly rejected  even  though  the  driveway 
may  no  longer  be  used. 
R.  0.  Sewell,  A-28908  (July  30,  1962) 

X.   TEMPORARY  WITHDRAWALS 

A  petroleum  reserve  created  by  a  with- 
drawal made  under  and  pursuant  to  the 
provisions  of  the  act  of  June  25,  1910 
(36  Stat.  847),  as  amended  by  the  act  of 
Aug.  24,  1912  (37  Stat.  497;  43  U.S.C. 
sees.  141,  142),  is  a  temporary  withdrawal 
which,  in  and  of  itself,  does  not  pre- 
vent the  location  of  mining  claims  for 
metalliferous  minerals. 
Metalliferous  Mining  Locations  Within  a 
Petroleum  Reserve,  M-36375  (May  3,  1956) 

63  LD.  346 

The  Secretary  of  the  Interior  has  au- 
thority, under  section  4  of  the  act  of  Mar.  3, 
1927,  to  withdraw  lands  temporarily  in 
aid  of  proposed  legislation  for  the  benefit  of 
Indians  and  to  place  those  withdrawn  lands 
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under    the    administration    of    the    Com- 
missioner of  Indian  Affairs. 

Temporary  withdrawals  made  by  the 
Secretary  of  the  Interior  in  aid  of  proposed 
legislation  for  the  benefit  of  Indians  re- 
main in  force  until  revoked  either  by  the 
Congress  or  by  the  Secretary  of  the 
Interior. 

Betty     Ruth     Wright     et     al,     A-27519 
(Nov.  14,  1958) 

The  Secretary  of  the  Interior  has  author- 
ity to  make  a  temporary  withdrawal  of 
ceded  Indian  lands  from  all  forms  of  dis- 
position under  the  public  land  laws, 
including  the  mining  laws,  apart  from  the 
statutory  authority  vested  in  him  by  the 
act  of  June  25, 1910,  as  amended. 
Lyman  B.  Crunk,  William  A.  Kooy, 
A-28738  (July  12,  1961)  68  I.D.  190 

A  temporary  withdrawal  of  oil  shale  de- 
posits and  lands  containing  such  deposits 
from  lease  or  other  disposal  for  the  pur- 
poses of  investigation,  examination,  and 
classification,  made  by  the  President  under 
the  authority  of  the  act  of  June  25,  1910, 
continues  in  effect  until  revoked  by  the 
President  or  by  act  of  Congress,  and  appli- 
cations for  oil  shale  leases  on  such 
withdrawn  lands  are  properly  rejected. 
Allan  E.  Mecham  et  al.,  A-30244  (Dec.  23, 
1964) 
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I.  "Actual     Drilling     Op- 
erations"   

II.  "Adjoining  Lands" 

III.  "Adult" 

IV.  "All   Members   of   said 

Tribe  who  are  residents 
of  the  Cheyenne  River 
Sioux  Reservation  at 
the  Time  of  the  pas- 
sage of  this  Act" 

V.  "Available     For     Leas- 
ing"  

VI.  "Capital  Assets" 

VII.  "Commensurability"-— 

VIII.  "Contiguous" 

IX.  "Contiguous  Lands". __ 

X.  "Copies" 

XI.  "Costs      of      Construc- 
tion"  

XII.  "Cultivation" 
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I.  "ACTUAL  DRILLING  OPERATIONS" 

Actual  drilling  operations.  The  term 
"actual  drilling  operations"  as  used  in  sec- 
tion 4(d)  of  the  Mineral  Leasing  Act  Re- 
vision of  1960  means  the  actual  boring  of 

a  well  with  drilling  equipment  and  does 
not    include    such    preparatory    work    as 
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grading  roads  and  well  sites  and  moving 
equipment  on  the  lease. 
Michigan  Oil  Company,  A-29828  (July  10, 
1964)  71  I.D.  263 

II.  "ADJOINING  LANDS" 

Adjoining  lands.  The  term  "contiguous 
land"  used  in  the  first  proviso  of  section 
2455  of  the  Revised  Statutes,  as  amended, 
does  not  include  "cornering"  lands,  since  in 
the  administration  of  the  public  land  laws 
the  terms  "contiguous"  or  "adjoining" 
lands  have  been  consistently  defined  and 
construed  to  exclude  "cornering"  lands. 
Hewry  Petz,  Mary  B.  Wilson,  Administra- 
trix of  the  Estate  of  Frank  H.  Wilson, 
A-27017  (Feb.  11,  1955)  62  I.D.  33 

III.  "ADULT" 
Adult.  Since  section  2(e)  of  the  act  of 
Aug.  13,  1954  (68  Stat.  718),  defines 
"adult"  for  the  purposes  of  that  act  as  "a 
member  of  the  tribe  who  has  attained  the 
age  of  twenty-one  years."  married  women 
or  emancipated  minors  under  the  age  of  21 
may  not  be  considered  adults  for  the  pur- 
poses of  that  act  even  though  they  may  be 
"adults"  under  State  law. 
Klamath  Terminal  Legislation,  M-36284 
(May  20,  1955)  62  I.D.  186 

IV.  "ALL  MEMBERS  OF  SAID  TRIBE  WHO 
ARE  RESIDENTS  OF  CHEYENNE  RIVER 
SIOUX  RESERVATION  AT  THE  TIME  OF 
THE  PASSAGE  OF  THIS  ACT" 

All  members  of  said  tribe  u-ho  are  resi- 
dents of  the  Cheyenne  River  Sioux  Reser- 
vation at  the  time  of  the  passage  of  this 
Act.  The  phrase  "all  members  of  said 
tribe  who  are  residents  of  the  Cheyenne 
River  Sioux  Reservation  at  the  time  of  the 
passage  of  this  Act,"  means  those  members 
of  the  tribe  who  actually  resided  on  the 
reservation  and  maintained  their  homes 
there  to  the  exclusion  of  members  of  the 
tribe  who  maintain  permanent  residence 
elsewhere. 

Interpretation  of  the  Cheyenne  River  Act 
of  September  3,  1954  (68  Stat.  1191), 
M-36323  (Jan.  12,  1956)  63  I.D.  7 

V.  "AVAILABLE  FOR  LEASING" 

Available  for  leasing.  The  phrase  "Avail- 
able for  Leasing"  as  used  in  43  CFR 
192.42(d)  and  decisions  interpreting  that 
regulation,  means  lands  which  are  avail- 


able for  noncompetitive  leasing  under  the 
Mineral  Leasing  Aot. 

Empire  State  Oil  Company,  Jack  J.  Gryn- 
berg,  A-29761  (Mar.  6,  1964)        71  I.D.  92 

VI.  "CAPITAL  ASSETS" 

Capital  assets.  The  term  "capital  as- 
sets" as  used  in  Indian  corporate  charters 
(25  U.S.C.,  1952  ed.,  sec.  477)  may  ordi- 
narily be  construed  as  similar  to  "fixed 
assets"  which  are  those  held  for  the  pur- 
pose of  conducting  the  business  under- 
taken by  the  corporation  in  contradistinc- 
tion to  those  assets  which  are  destined  to 
be  converted  into  cash  or  continuously 
disposed  of  in  the  ordinary  course  of 
business. 

Timber  as  a  Capital  Asset  of  the  Blackfeet 
Tribe.  M-36545  (Dec.  16,  1958) 

VII.  "COMMENSURABILITY" 
Commcnsurability.  "Commensurability," 
as  used  in  connection  with  the  Federal 
Range  Code,  refers  to  the  number  of  live- 
stock which  can  be  properly  supported  for 
a  designated  period  of  time  from  the  for- 
age and  feed  produced  on  dependent  base 
property. 

Arthur  V.  Heller,  A-27833  (Mar.  9,  1959) 

66  I.D.  65 

VIII.  "CONTIGUOUS" 

Contiguous.  The  word  "contiguous"  as 
used  in  the  public  land  laws  means  "ad- 
joining" or  "abutting,"  and  lands  which 
do  not  actually  come  in  physical  contact 
with  one  another  are  not  "contiguous." 
Mrs.  M.  H.  Wildermuth,  A-27409  (Jan.  30, 
1957) 

IX.  "CONTIGUOUS  LANDS" 

Contiguous  lands.  The  term  "contiguous 
land"  used  in  the  first  proviso  of  section 
2455  of  the  Revised  Statues,  as  amended, 
does  not  include  "cornering"  lands,  since 
in  the  administration  of  the  public  land 
laws  the  terms  "contiguous"  or  "adjoin- 
ing" lands  have  been  consistently  defined 
and  construed  to  exclude  "cornering" 
lands. 

Henry  Petz,  Mary  B.  Wilson,  Administra- 
trix of  the  Estate  of  Frank  H.  Wilson, 
A-27017  (Feb.  11,  1955)  62  I.D.  33 

X.  "COPIES" 

Copies.  An  oil  and  gas  offer  is  not  to  be 
rejected  on  the  ground  that  the  requisite 
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number  of  "copies"  has  not  been  filed 
merely  because  some  of  the  copies  are 
found  to  be  illegible. 

A.  M.  Culver,  John  F.  Partridge,  Jr.,  and 
Duncan  Miller,  A-294&4,  A-29522,  A-29692 
(Nov.  14,  1963)  70  ID.  484 

XI.  "COSTS  OF  CONSTRUCTION" 

Reference  to  "costs  of  construction"  or 
similar  phraseology  in  Federal  statutes  do 
not  in  themselves  necessarily  impute  an 
interest  requirement. 

Payment  of  Interest  on  the  Capital  Cost  of 
the  National  Fisheries  Center  and  Aquar- 
ium, M-36663  (Dec.  9,  1963)       70  I.D.  514 

XII.  "CULTIVATION" 

Cultivation.  As  used  in  the  desert  land 
law,  cultivation  of  land  means  tillage, 
which  is  "the  operation,  practice,  or  act  of 
tilling  or  preparing  land  for  seed,  and 
keeping  the  ground  in  a  state  favorable 
for  the  growth  of  crops."  Because  the 
cultivation  of  desert  land  without  irriga- 
tion would  be  a  useless  proceeding,  the  irri- 
gation of  such  land  is  required  as  an  at- 
tendant act. 

Claude  E.  Crumb,  A-26930  (Mar.  21, 1955) 

62  I.D.  99 

XIII.  "DEVELOPMENT  OR  UTILIZATION 
OF  NATURAL  RESOURCES" 

Development  or  utilization  of  natural  re- 
sources. Under  the  act  of  Aug.  14,  1955 
(69  Stat.  725),  the  phrase  "development  or 
utilization  of  natural  resources"  cannot 
be  construed  to  authorize  the  granting  of 
mining  or  oil  and  gas  leases.  Interpreting 
the  language  of  the  act  as  a  whole,  natural 
resource  development  is  involved  only 
insofar  as  it  is  done  to  implement  any  of 
the  purposes  for  which  leases  may  be 
granted  as  specified  therein. 
Mining  Leases  on  Unassigned  Lands  Lo- 
cated on  the  Colorado  River  Reservation, 
M-36327  (Jan.  19, 1956) 

XIV.  "DILIGENT  DRILLING  OPERATIONS" 

Diligent  drilling  operations.  The  phrase 
"diligent  drilling  operations"  in  the  second 
paragraph  of  section  17  of  the  Mineral 
Leasing  Act,  as  amended  by  the  act  of 
Aug.  8,  1946,  cannot  be  construed  as  hav- 
ing the  same  meaning  as  "reworking  opera- 
tions" inasmuch  as  the  common  usage  of 
the  expression  "drilling  operations"  is  in 


reference  to  the  act  of  digging  or  deepening 
a  well,  whereas  "reworking  operations" 
refer  to  efforts  to  restore  production  such 
as  repairing,  swabbing,  bailing,  etc. 
Morton  Oil  Company,  A-27392  (Nov.  26, 
1956 )  63  I.D.  392 

XV.  "EFFECTIVE  AS  OF  THE  DATE  OF 
ITS  FILING" 

Effective  as  of  the  date  of  its  filing.  The 
phrase  "effective  as  of  the  date  of  its 
filing"  in  section  30(b)  of  the  Mineral 
Leasing  Act,  providing  that  a  relinquish- 
ment of  an  oil  and  gas  lease  "shall  be  effec- 
tive as  of  the  date  of  its  filing,"  means 
that  a  relinquishment  is  effective  to  termi- 
nate the  lease  from  the  first  instant  of  the 
day  upon  which  it  is  filed,  and  is  not  effec- 
tive merely  from  the  time  it  is  filed  on  that 
day. 

Humble  Oil  &  Refining  Company,  A-27363 
(Jan.  30,  1957)  64  I.D.  5 

XVI.  "ENTRY" 
Entry.  An  "entry,"  within  the  meaning 
of  the  act  of  Sept.  5,  1914,  permitting 
a  second  homestead  entry  where  a  prior 
entry  has  been  lost  for  reasons  beyond  the 
control  of  the  entryman,  includes  the  filing 
of  an  allowable  homestead  application  in 
Alaska  which  is  withdrawn  by  the  appli- 
cant before  it  is  allowed. 
Raymond  L.  Ounderson,  A-30134  (Dec.  2, 
1964)  71  I.D.  477 

XVII.  "EXECUTIVE  ORDER  NO.  2141" 

Lands  in  the  Tyonek  Reserve  (Moquaw- 
kie  Reservation)  in  Alaska  which  were 
«*  *  *  withdrawn  from  disposal,  and  re- 
served for  the  U.S.  Bureau  of  Educa- 
tion *  *  *"  by  Executive  Order  No.  2141, 
Feb.  27,  1915,  were  "*  *  *  withdrawn  for 
Indian  purposes  or  for  the  use  and  occu- 
pancy of  *  *  *  Indians  *  *  *"  within  the 
meaning  of  the  act  of  Mar.  3,  1927. 
Oil  and  Gas  Leasing  on  Lands  Withdraim 
by  Executive  Order  for  Indian  Purposes  in 
Alaska,  M-36652  (May  14, 1963) 

70  I.D.  167 

XVIII.  "FEDERAL  INSTRUMENTALITY" 
Federal  instrumentality.  "Federal  in- 
strumentality" as  used  in  the  act  of  June 
14,  1926,  as  amended  (43  U.S.O.  sec.  869), 
means  only  such  a  Federal  instrumentality 
as  is  authorized  by  law  to  acquire  and  hold 
title  to  public  land,  or  to  lease  it,  in  its  own 
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name  rather  than  in  the  name  of  the  United 

States. 

School  Sections  Reserved  for  the  Territory 

of  Alaska  by  the  Act  of  March  4,  1915  (38 

Stat.  1214),  as  Amended   (48  U.S.C.  sec. 

353),  and  Lieu  Selections  Made  Under  that 

Act,  M-36229  (Feb.  4,  1957)  64  I.D.  27 

XIX.  "FURNISHED" 

Furnished.  Where  a  regulation  requires 
that  in  cases  where  an  attorney  in  fact  or 
agent  signs  an  assignment  of  an  oil  and  gas 
lease  there  must  be  "furnished"  evidence 
of  his  authority  to  sign,  the  word  "fur- 
nished" does  not  mean  that  such  evidence 
must  "accompany"  the  assignment. 
Charlotte  E.  Brown  et  al.,  A-29667 
(Nov.    21,    1963)  70  I.D.  491 

XX.  "HOMESTEAD" 

Congress  has  frequently  used  the  word 
"homestead"  in  connection  with  the  allot- 
ment of  land  to  Indians  to  indicate  merely 
that  the  land  allotted  was  to  be  subject  to 
special  status  and  the  use  of  the  word 
"homestead"  in  the  Alaska  Allotment  Act, 
34  Stat.  197,  as  amended,  70  Stat.  954,  is 
not  necessarily  indicative  of  an  intention 
to  superimpose  the  requirements  of  the  gen- 
eral homestead  laws  on  the  express  re- 
quirements of  the  Alaska  statute. 
Allotment  of  Land  to  Alaska  Natives, 
M-36662  (Sept.  21,  1964)  71  I.D.  340 

XXI.  "HOMESTEAD  LAWS" 

Homestead  laws.  The  words  "home- 
stead laws"  as  used  in  the  act  of  Mar.  31, 
1950  (64  Stat.  39 ;  43  U.S.C,  1952  ed.,  sees. 
375b-375f )  do  not  include  the  stockraising 
homestead  laws. 

Mineral  Reservations  in  Patents  to  be  Is- 
sued Under  the  Act  of  March  31,  1950  (64 
Stat.  39;  43  U.S.C,  1952  ed.,  Sec.  375b- 
375f),  M-36583  (Sept.  29, 1959) 

XXII.  "INDIVIDUAL" 

Individual.  Each  spouse  of  a  married 
couple,  if  otherwise  qualified,  may  be  con- 
sidered as  an  "individual"  within  the  mean- 
ing of  the  1954  amendment  to  section  1  of 
the  Small  Tract  Act,  and,  in  the  absence 
of  other  objection,  each  may  apply  for  a 
small  tract  or  enter  into  an  appropriate 
drawing  for  a  small  tract. 
Preference  Right  of  Veteran  and  Spouse; 
Small  Tract  Act  (43  U.S.C.  sec.  682a-e),  as 
Amended,  M-36427  (Feb.  19,  1957) 


XXIII.  "IRRIGATION" 

Irrigation.  As  used  in  the  desert  land 
law,  irrigation  means  the  application  of 
water  to  land. 

Claude  E.  Crumb,  A-26930  (Mar.  21,  1955) 

62  I.D.  99 

XXIV.  "KNOWN  GEOLOGICAL  STRUCTURE" 

Known  Geological  Structure.  The 
known  geological  structure  of  a  producing 
oil  and  gas  field  is  the  trap,  whether  struc- 
tural or  stratigraphic,  in  which  an  accumu- 
lation of  oil  and  gas  has  taken  place  and 
the  limits  of  the  structure  are  the  known  or 
inferred  limits  of  the  trap. 
Karl  Bruesselbach,  A-28061  (Oct.  26, 1959) 

XXV.  "MADE" 

Lands  which  are  "made"  as  that  term  is 
used  in  section  2(a)(3)  of  the  Submerged 
Lands  Act  of  May  22,  1953,  67  Stat.  29 ;  43 
U.S.C,  sec.  1301  ct  seq.,  include  lands  which 
are  formed  by  natural  processes  as  well  as 
those  which  are  man  made. 
Interpretation  of  the  Submerged  Lands 
Act,  M-36665  (Jan.  31,  1964)         71  I.D.  20 

See  Solicitor  General's  Opinion  Dec.  20, 
1963,  71  I.D.  22. 


XXVI. 


'NEWSPAPER  OF  GENERAL 
CIRCULATION" 


Newspaper  of  general  cvrculatio-n  de- 
fined and  language  of  Opinion  M-36497  of 
January  21,  1958  [unreported]  explained. 
Forms  for  Service  by  Publication,  M-36497 
(Supp.),   (June  11,  1958) 

XXVII.  "OCCUPIED" 

Occupied.  The  word  "occupied,"  as  used 
in  the  Alaskan  Allotment  Act  granting  a 
preference  right  of  allotment  of  lands  occu- 
pied in  good  faith  by  Alaskan  Indians, 
Aleuts,  or  Eskimos,  and  also  as  used  in  the 
regulation  (43  CFR  67.11)  precluding  en- 
try on  lands  occupied  in  good  faith  by 
Alaskan  Indians,  Aleuts,  or  Eskimos, 
means  actual  possession  and  use  of  land 
in  something  more  than  a  slight  and 
sporadic  manner. 

Herbert  H.  Hilscher,  A-28396    (Nov.   29, 
1960)  67  I.D.  410 

XXVIII.  "ONE  PERSON" 

One  person.  A  husband  and  wife  are 
not,  by  reason  of  their  marital  relation- 
ship alone,  "one  person"  within  the  mean- 
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ing  of  the  limitation  in  section  1  of  the 
Small  Tract  Act  that  no  person  shall  be 
permitted  to  purchase  or  lease  more  than 
one  small  tract  except  upon  a  showing  of 
good  faith  and  reasons  satisfactory  to  the 
Secretary;  but  each  spouse  must  be  re- 
garded as  an  individual  person  under  this 
limitation. 

Preference  Right  of  Veteran  and  Spouse; 
Small  Tract  Act  (43  U.S.G.  sees.  682a-e), 
as  Amended,  M-36427  (Feb.  19, 1957) 

XXIX.  "OTHERWISE  APPROPRIATED" 

Otherwise  appropriated.  "Otherwise  ap- 
propriated" as  used  in  the  lieu  selection 
provision  of  the  act  of  Mar.  4,  1915  (38 
Stat.  1214),  includes  governmental  with- 
drawals or  reservations. 
School  Sections  Reserved  for  the  Territory 
of  Alaska  by  the  Act  of  March  4, 1915  (88 
Stat.  1214),  as  Amended  (48  U.S.G.  sec. 
853),  and  Lieu  Selections  Made  Under  that 
Act,  M-36229  (Feb.  4,  1957)         64  I.D.  27 

XXX.  "PRODUCIBLE  STATUS" 

Mere  knowledge  that  land  under  lease 
or  permit  contains  valuable  mineral  de- 
posits does  not  render  it  in  a  "producible 
status"  within  the  meaning  of  section 
2276(a)(3)  of  the  Revised  Statutes  (43 
U.S.C.  sec.  852(a)  (3)). 
The  Meaning  of  the  Word  "Producible"  as 
used  in  Section  2216  of  the  Revised  Stat- 
utes (43  U.S.C,  Section  852),  M-36626 
(Sept.  8,  1961)  70  I.D.  82 

See  Attorney  Generals'  Opinion,  70  I.D.  65 

Land  in  a  "producible  status"  as  that 
term  is  used  in  section  (a)  (3)  of  the  act 
of  Aug.  27,  1958  (72  Stat.  928;  43  U.S.C, 
sec.  852),  includes  mineral  lands  subject 
to  lease  or  permit  and  which  are  known,  at 
the  time  the  application  for  selection  is 
complete,  to  contain  a  valuable  and  acces- 
sible deposit  of  mineral  in  such  quantity 
and  of  such  quality  as  to  warrant  the  ex- 
penditure of  funds  for  extraction  and  pro- 
duction. 

Utah   Indemnity   Selections,   Cane   Creek 
Potash  Area,  M-36645  (Dec.  17, 1962) 

70  I.D.  71 


See  Attorney  Generals'  Opinion,  70  I.D. 
"To  the  Contrary." 
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XXXI. 


"PUBLIC  BUILDINGS  AND 
PUBLIC  WORKS" 


Public  buildings  and  Public  works.  The 
words  "public  buildings"  and  "public 
works,"  not  otherwise  defined  in  the  Pub- 
lic Works  Act  of  1954  (68  Stat.  1146;  43 
U.S.C.  sees.  931c,  931d),  should  be  given 
their  ordinary  meanings  consistent  with 
the  purposes  of  that  act,  not  excluding 
suitable  recreational  facilities  which  an 
applicant  is  authorized  to  construct. 
Applicability  to  0  d  C  Lands,  of  the  Public 
Works  Act  of  September  3,  1954  (68  Stat. 
1146;  43  U.S.C.  Sees.  931c,  931d),  M-36494 
(Mar.  18, 1958) 

XXXII.  "PUBLIC  LANDS" 

Public  lands.  The  term  "public  lands" 
as  used  in  the  Public  Works  Act  of  Sept.  3, 
1954  (68  Stat.  1146;  43  U.S.C.  sees.  931c, 
931d),  may  be  given  a  broader  construc- 
tion, as  including  the  O  &  C  lands.  Such 
construction  is  limited,  however,  to  the 
use  of  that  term  in  the  context  and  for  the 
purposes  of  the  Public  Works  Act. 
Applicability  to  0  &  C  Lands,  of  the  Public 
Works  Act  of  September  8,  1954  (68  Stat. 
1146;  43  U.S.C.  Sees  931c,  981d),  M-36494 
(Mar.  18,1958) 

XXXIII.  "PUBLIC  PURPOSE" 

Public  purpose.  The  acquisition  of  land 
by  a  municipality  to  be  set  apart  and  leased 
for  private  industrial  development  is  not 
generally  recognized  as  a  responsibility  and 
function  of  a  municipality  as  such,  and 
does  not  constitute  a  "public  purpose"  for 
which  municipalities  are  normally  orga- 
nized and  established,  notwithstanding  the 
ulterior  motivation  behind  such  acquisition 
is  the  incidental  enhancement  of  the  local 
economy  due  to  the  industrial  development. 
Interpretation  of  "Public  Purposes"  Under 
the  Recreation  and  Public  Purposes  Act  of 
1954  (43  U.S.C.  Supp.  Ill,  Sees.  869  to 
869-3),  M-36390  (Nov.  20,  1956) 
XXXIV.  "RECLAMATION" 

Reclamation.  As  used  in  the  desert  land 
law,  reclamation  of  land  is  interpreted  to 
mean  conducting  water  in  adequate  supply 
to  the  land  so  as  to  render  it  available  for 
distribution  when  needed. 
Claude  E.  Crumb,  A-26930  (Mar.  21,  1955) 

62  I.D.  99 
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Reclamation.  As  used  in  the  desert  land 
law,  reclamation  of  land  is  interpreted  to 
mean  conducting  water  in  adequate  supply 
to  the  land  so  as  to  render  it  available  for 
distribution  when  needed. 
George  W.  Wilkinson,  A-29315  (May  2, 
1963) 

Reclamation.  As  used  in  the  desert  land 
law,  reclamation  of  land  is  interpreted  to 
mean  conducting  water  in  adequate  supply 
to  the  land  so  as  to  render  it  available  for 
irrigation  when  needed. 
Mary  Helen  Conlan,  A-29398  (July  23, 
1963) 

XXXV.  "RESERVATION" 

The  term  "reservation,"  as  used  in  sec- 
tion 3  of  the  organic  act  of  the  National 
Park  Service  (act  of  Aug.  25, 1916,  39  Stat. 
535)  refers  to  the  present  use  of  Federal 
lands  and  not  their  source  or  origin,  that 
is,  whether  acquired  lands  or  public  do- 
main lands. 

Regulation  of  National  Recreation  Areas, 
S6  CFR,  Part  2,  M-36614    (Aug.  '24,  1961) 

68  I.D.  273 

XXXVI.   "RIGHTS-OF-WAY  FOR 
ALL  PURPOSES" 

Rights-of-way  for  all  purposes.  The  act 
of  Feb.  5,  1948  (62  Stat.  17;  25  U.S.C.  sec. 
323),  providing  for  "rights-of-way  for  all 
purposes"  over  and  across  Indian  lands 
applies  to  sites  for  all  features  and  facili- 
ties, including  dams,  reservoirs,  power- 
plants,  and  construction  and  operating 
camps,  appropriate  to  water  control  proj- 
ects undertaken  by  the  United  States. 
Utilization  of  Lands  in  the  Navajo  Indian 
Reservation  for  Glen  Canyon  Dam  and 
Reservoir,  M-36395  (Mar.  22,  1957) 

64  I.D.  70 

XXXVII.  "SAN  LUIS  UNIT" 

The  phrase  "San  Luis  Unit,"  as  used  in 
section  1  of  the  act  of  June  3,  1960  (74 
Stat.  156)  does  not  include  any  lands  out- 
side the  Federal  San  Luis  Unit  Service 
area.  The  phrase  does  not  embrace  the 
State  service  area.  The  provisions  of  sec- 
tion 1  of  the  foregoing  act,  requiring  the 
application  of  reclamation  law  to  the  "San 
Luis  Unit,"  requires  application  of  recla- 


mation law  only  to  the  Federal  San  Luis 
unit  service  area. 

Agreement  with  State  of  California  for 
Construction  of  San  Luis  Unit,  Central 
Valley  Project,  M-36635  (Dec.  26,  1961) 

68  I.D.  412 

XXXVIII.  "SERVICE" 

Service.  "Service"  on  a  person  or  on  his 
authorized  representative  means  the  de- 
livery or  communication  of  a  notice  or 
other  paper  in  a  proceeding  in  such  a  man- 
ner as  legally  to  charge  the  party  who  is 
served  with  notice  of  receiving  it. 
United  States  v.  Bunno  E.  Matsen,  A-27712 
( Nov.  10,  1958)  65  I.D.  453 

XXXIX.  SPECIALIZED  CROPS" 

Under  the  act  of  Aug.  9,  1955  (69  Stat 
539;  25  U.S.C,  sec.  415),  which  authorizes 
the  Indian  owners  of  restricted  tribally  or 
individually  owned  lands  to  lease  such 
lands,  with  the  approval  of  the  Secretary 
of  the  Interior,  for  a  term  of  not  to  exceed 
twenty-five  years  "for  those  farming  pur- 
poses which  require  the  making  of  a  sub- 
stantial investment  in  the  improvement  of 
the  land  for  the  production  of  specialized 
crops  as  determined  by  said  Secretary," 
the  phrase  "specialized  crops"  is  not  one  of 
limitation,  and  the  Secretary  is  authorized 
to  approve  such  leases  if,  in  order  to  pro- 
duce the  crop  or  crops  proposed  to  be 
grown,  he  determines  that  a  substantial 
investment  in  the  improvement  of  the  land 
is  necessary  for  that  purpose  and  the  lessee 
is  required  to  make  such  an  investment. 
Long-Term  Farming  Leases  of  Indian 
Lands  Under  the  Act  of  Aug.  9,  1955  (69 
Stat.  539;  25  U.S.C,  Sec.  J,15),as  Amended, 
M-36651  (Apr.  8,  1963)  70  I.D.  119 

XL.  "SUBSURFACE  RIGHTS" 

Subsurface  rights.  The  term  "subsur- 
face rights"  as  used  in  section  8(b)  of  the 
act  of  Aug.  13,  1954  (68  Stat.  718),  does 
not  include  water  rights. 
Klamath  Terminal  Legislation,  M-36284 
( May  20, 1955)  62  I.D.  186 

XLI.  "SURROUNDING  LAND" 

Surrounding  land.  The  term  "Sur- 
rounding Land,"  as  used  in  a  Departmen- 
tal regulation  requiring  that  noncompeti- 
tive oil  and  gas  lease  offers  include  at  least 
640  acres  unless  a  lesser  acreage  sought  for 
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leasing  is  surrounded  by  land  not  available 
for  leasing,  is  properly  construed  as  refer- 
ring to  encircling  land  which  adjoins  the 
land  sought  for  leasing  along  common 
boundary  lines  but  not  to  cornering  land. 
Duncan  Miller,  A-29057  (Nov.  20, 1962) 
XLII.  "TITLE,  FISH  AND  WILDLIFE" 

Title,  Fish  and  Wildlife.  Such  title  as 
a  State  may  hold  to  wild  animals  is  a  trust 
interest  for  the  benefit  of  its  citizens,  not 
a  possessory  title. 

Authority  of  the  Secretary  of  the  Interior 
to  Manage  and  Control  Resident  Species  of 
Wildlife  Which  Inhabit  Federally  Owned 
Real  Property  Within  National  Wildlife 
Refuge  System,   M-36672    (Dec.  1,  1964) 

71 1.D.  469 


XLIII.   "TRUE  CARDINAL  DIRECTION" 

True  cardinal  direction.     A  "true  cardi- 
nal  direction"    is   a   description   such   as 
north,  south,  east,  or  west. 
George  Sabolsice,  A-27548  (May  23,  1958 


XLIV. 


'VALID  EXISTING  RIGHTS 
AND  CLAIMS" 


Valid  existing  rights  and  claims.  A 
mere  application  under  the  Timber  and 
Stone  Act  does  not  constitute  either  a  valid 
existing  right  or  claim  within  the  meaning 
of  those  terms  as  used  in  the  act  of  Aug.  1, 
1955,  repealing  the  Timber  and  Stone  Act. 
Roy  Francis  Nesbit,  A-27331  (June  18, 
1956) 

End  of  Part  I 
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